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LECTUEES  ON  THE  PHILOSOPHY  OF  LAW. 

BY  JAMES  HUTCHISON  STIKLING,  LL.D. 
I.  AN  INTRODUCTION  TO  PHILOSOPHY  IN  GENERAL.^ 

Gentlemen, — ^My  first  word  must  be  one  of  apology.  That  an 
individual  who  is  not  a  lawyer  should  address  a  distinguished 
society  of  lawyers,  and  on  their  own  science,  has  that  in  it — in 
direct  statement  at  least — to  suggest  only  audacity  and  presumption. 
This  I  have  felt  from  the  first;  and  I  have,  all  along,  experienced  a 
genuine  reluctance  to  accept  this  place.  Nevertheless,  you  your- 
selves have  so  willed  it,  and  I  have  simply  obeyed.  I  comfort 
myself  with  the  thought,  too,  that  it  is  not  strictly  into  law  that  I 
am  required  to  go,  but  rather  into  philosophy,  though  only  so  far 
as  philosophy  has  legal  bearings.  I  comfort  myself,  moreover,  with 
this  other  circumstance — that,  viewing  the  state  of  your  information 
in  this  connexion,  whether  private  or  public,  I  shall  not  be  expected 
by  you  to  handle  this  subject  propria  Marte,  but  by  the  aid  of 
another  or  others.  Indeed,  I  may  say  at  once  that  the  result  of  my 
examination  of  a  goodly  pile  of  books,  supplied  to  me  by  your  own 
courtesy,  was  to  convince  me  that  not  only  was  Hegel's  statement 
the  most  valuable  in  itself,  but  that  all  the  others  of  any  importance 
were  so  saturated  with  it  as  to  be  unintelligible  without  its  intelli- 
gence. The  production  of  this  intelligence,  besides,  is  one  of  the 
most  important  things  that  at  the  present  moment  requires  to  be 
effected,  at  the  same  time  that  it  is  one  in  which  my  own  slight 
ability  is  as  likely  to  be  serviceable  as  in  any  other,  perhaps.  The 
philosophy  of  law,  then,  which  I  shall  exhibit  to  you  is  that  which 
has  been  presented  in  fuU  detail  by  Hegel  in  the  separate  volume 
expressly  published  by  himself,  and  named  "  Outlines  of  the  Philo- 
sophy of  Kight,  or  Natural  Eight  and  Political  Science  in  Ground 
Plan  " — constituting,  as  I  believe,  the  most  valuable  product  of  its 
author.  Of  the  rest— Trendelenburg,  Eoderer,  Hildenbrand,  Heron, 
Austin,  and  all  the  others — I  hope  to  be  able  to  say  a  word  before 
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concluding.  Let  me  recommend  to  you  now  only  Hildenbrand,  a 
work  most  accurate,  most  elegant,  yet  most  easy,  though  steeped 
withal  in  the  light  of  Hegel — a  work,  too,  that  shames  our  English 
books  on  the  subject  into  impotent  beggary. 

My  situation,  then,  gentlemen,  before  you  is  a  somewhat  peculiar 
one ;  and  when  I  refer  to  it  now,  and  all  it  implies,  together  with 
certain  other  circumstances  of  time,  number,  &c.,  known  to  some  of 
you,  as  bearing  on  the  composition  of  these  lectures  themselves,  I 
wish  to  be  understood  as  suggesting  a  few  considerations  in  appeal 
to  your  indulgence,  and  I  have  no  doubt  that,  with  your  well-trained 
minds,  they  will  very  readily  be  taken — ad  avizandum. 

It  is  my  duty  now,  then,  so  far  as  my  ability  permits,  to  make 
you  acquainted  with  the  Philosophy  of  Eight  in  the  compass  and 
character  in  which  it  presents  itself,  in  its  own  place,  within  the 
system  of  Hegel.  But  that,  as  these  very  words  suggest,  entails 
some  consideration  of  the  system  itself  in  which  it  is  imbedded,  and 
of  which  it  forms  a  part ;  for  only  through  a  sufi&cient  conception 
of  that,  the  whole,  with  which  it  is  in  connection,  and  from  which 
it  rises,  can  we  ever  hope  to  arrive  at  an  adequate  knowledge  of  this, 
the  part.  Besides,  it  is  an  affair  of  common  knowledge  as  regards 
Hegel,  that,  in  his  expositions,  no  matter  presents  itself  which  is 
not  the  product  of  his  peculiar  dialectic,  at  the  same  time  that  that 
dialectic  itself  takes  origio  from  a  single  principle.  A  preliminary 
word,  then,  will  be  necessary  on  the  general  system  of  Hegel,  its 
dialectic,  and  principle.  In  short,  I  fear  I  shall  be  necessitated  to 
disclose  to  you — the  "  Secret  of  Hegel."  Now,  do  not  for  a  moment 
fear,  however,  that  I  am  going  to  inflict  on  you  anything  very 
detailed  or  very  abstruse.  Whatever  I  shall  tell  you  shall  be  very 
short,  and  very  plain,  and,  after  aU,  perhaps,  no  such  tax  on  your 
attention.  The  possibility  of  this,  of  course,  may — and  very  excus- 
ably, perhaps — be  doubted.  For  example,  it  is  told  of  one  of  my 
best  friends  that,  a  gentleman  finding  him  occupied  with  my  work 
on  Hegel,  and  inquiring  what  he  thought  of  "the  Secret"  he 
answered,  "  Why,  I  think  the  author  has  kept  it  1"  I  believe  I  saw 
from  the  papers,  too,-  lately,  that  some  gentleman,  examined  some- 
where as  to  the  state  of  philosophy  at  Oxford,  and  asked  particularly 
as  to  whether  the  Hegelianism  supposed  to  be  there  now  prevalent 
was  in  any  way  due  to  the  "  Secret  of  Hegel,"  had  boldly  answered 
— "  No ;  that  book  only  makes  the  dark  darker ! "  I  fain  hope  there 
may  be  mercy  for  this  gentleman ;  but,  in  view  of  the  state  of 
conscience  he  must  yet  come  to,  I  really  am  tempted  to  believe  that 
he  will  have  a  great  fear  in  the  end  of  going  to — ^a  very  bad  place ! 

But,  joking  apart,  the  "  Secret "  of  Hegel  is  once  for  all  open,  and 
there  need  be  no  such  very  great  difficulty  in  its  regard — hard 
though  Hegel  may  be  to  read  after  revelation  of  every  secret  It 
appears  to  me  that  Mr.  Lewes  himself  has  at  last  found  this  to  be 
the  case.  Not  that  I  believe  him  yet  truly  to  jicdge  Hegel ;  but  in 
the  re- written  article  "  Hegel,"  of  the  new  edition  of  his  "  History 
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Of  PMosophy  "  just,  published,  he  wiU  be  found  to  quote  from  my 
work  on  Hegel  at  least  one  passage  in  which  it  appears  to  me  the 
Secret  is  very  fairly  named. 

But,  be  all  that  as  it  may,  I  think  I  shall  have  no  difficulty  in 
finding,  in  characterization  of  the  general  procedure  of  Hegel,  the 
short  preliminary  word  we  require  here. 

If  it  is  possible  to  shut  up  Kant  in  a  sentence,  it  is  equally 
possible,  in  a  sentence,  to  shut  up  HegeL  But  Kant  has  been  so 
shut  up,  and,  as  I  believe,  more  than  once.  Here,  from  the  "  Note" 
on  Kant  in  the  second  and  third  editions  of  the  translation  of 
Schw^egler,  is  what  I  consider  one  such  sentence :  "  The  sensations 
of  the  various  special  senses,  received  into  the  universal  d  priori 
forms  of  space  and  time,  are  reduced  into  perceptive  objects,  con- 
nected together  in  a  synthesis  of  experience,  by  the  categories." 
Those  who  do  not  understand  such  phrases  as  "  universal  d  priori 
forms,"  •'  perceptive  objects,"  "  synthesis  of  experience,"  "  categories," 
&c.,  will  probably  know  just  as  little  of  Kant  after  this  sentence  as 
they  did  be/ore  it.  Nevertheless,  that  is  no  impeachment  of  the 
truth  of  the  assertion  that  this  sentence  does  contain  all  the  broad 
outlines  of  the  cognitive  theory  of  Kant ;  and  perhaps  a  word  or  two 
of  explanation  will  demonstrate  this — an  explanation  which  I  hope 
you  will  presently  find  to  be  in  place.  We  can  all  fancy  an  ego,  an 
I — fancy  it  as  a  unit  or  unity,  eis  the  primal  unit,  the  primal  unity. 
Well,  to  feel,  to  know,  this  unit  must  be,  so  to  speak,  charged  with 
something,  an  object.  Now  this  object,  whatever  it  be,  has  parts,  it 
possesses  a  certain  breadth,  it  is,  as  compared  with  the  unit  into 
which  it  is  received,  a  complex,  a  manifold ;  and  it  is  by  connecting 
the  various  units  of  this  manifold  to  each  other  and  to  itself  that 
the  primal  unit  or  unity,  the  ego  or  I,  can  come  to  possess,  or,  what 
is  the  same  thing,  to  know  an  object.  In  an  act  of  cognition,  the 
primal  unit,  the  I,  then,  reduces  into  its  own  unity  the  plurality  of 
some  manifold  or  object  given  to  it  But  the  I  does  not  effect  this 
its  function  of  unity,  its  uniting  power,  only  in  a  single  way.  The 
I  is  strictly  judgment,  or  the  /  in  act  is  strictly  judgment;  and 
judgment,  as  we  know  from  logic,  has  twelve  subordinate  forms  or 
functions,  which  functions  are  arranged  by  threes  under  the  more 
general  functions  of  quantity,  quality,  relation,  and  modality.  We 
see  now,  then,  the  general  constitution  of  the  subjective  factor  in  an 
act  of  knowledge,  of  what  concerns  the  I  as  I.  As  regards  the  other 
feujtor  in  the  same  act,  the  object  again,  it  is  always  a  rnany  or 
manifold  of  special  sense  in  space  and  time.  Now,  as  for  space  and 
time,  they  are  (to  Kant)  neither  notions  nor  sensations ;  not  the 
latter  (sensations),  for  they  are  not  due  to  any  special  sense,  and 
tbey  have  not  objects  like  other  special  sensations;  and  not  the 
former  (notions),  for,  viewed  in  the  relation  of  wholes  and  parts, 
they  are  seen  to  have  the  constitution,  not  of  something  intellectually 
or  logically  understood,  but  of  something  sensuously  perceived. 
Time  and  space^  then,  Kant  reasons,  being  neither  notions  nor  sen- 


4  LECTUEES  ON  THE  PHILOSOPHY  OF  LAW. 

sations,  wnd  ieing  at  the  same  time  universal  and  necessary,  must  be 
pronounced  general  perceptive  forms,  d  priori,  or  native  to  the  mind, 
and  lying  in  the  mind  from  the  first  as  necessary  pre-conditions  of 
special  sense.  This  last — special  sense — again,  is,  in  all  its  forms,  a 
mere  affection  of  the  subject  exposed  to  the  object.  For,  in  all  cases, 
an  unknown  object,  or,  as  Kant  calls  it,  a  transcendental  object,  is 
to  be  supposed  to  act  on  special  sense  and  excite  the  correspondent 
subjective  affection.  Here,  now,  then,  we  have  a  view  of  Kant's 
whole  world ;  so  far,  at  least,  as  cognition  is  concerned.  There  are 
the  various  affections  of  the  various  special  senses  (colours,  feels, 
&c.) ;  these  are  received  into  the  general  perceptive  forms  of  space 
and  time;  and,  finally,  through  the  twelve  different  categorical 
modes  of  it,  they  are  reduced  into  the  unity  of  self-consciousness,  or 
the  ego.  Should  I  repeat  the  sentence,  and  say  now,  then, "  the 
sensations  of  the  various  special  senses,  received  into  the  universal 
djiyriori  {orma  of  space  and  time,  are  reduced  into  perceptive  objects, 
connected  together  in  a  synthesis  of  experience,  by  the  categories," 
I  think  it  will  perhaps  be  less  difiScult  for  you  to  realize  what  is 
meant  by  Kant's  cognitive  theory  being  shut  up  in  it. 

As  for  Hegel,  we  must  understand  him  to  have  started  from 
these  constructions  of  Kant,  and  only  to  have  modified  them-  To 
him  Kant's  great  want  was  that  of  process,  process  deductive,  pro- 
cess interconnective.  Starting  with  the  I,  the  ego,  he  (Hegel) 
would  have,  like  Fichte,  the  whole  foison  of  the  imiverse  derived 
from  its  one  primal  and,  so  to  speak,  constitutive  act.  Accordingly 
it  is  not  enough  for  Hegel  to  take  up,  like  Kant,  abstract  logic 
as  it  presents  itself  and  say,  there  are  twelve  classes  of  logical 
judgment,  and  these  represent  twelve  functions  of  unity  in  self- 
consciousness,  or  the  ego.  Hegel  must  see  the  ego  develop  out 
of  its  own  self,  according  to  its  own  law,  according  to  its  own 
rhythm,  according  to  its  own  principle,  according  to  its  own  special, 
original,  and  primitive  nature — develop  into  the  entire  system  of 
its  own  constituent  inner  furniture  or  contents.  And  in  this  we 
see,  too,  how  Hegel  differs  from  Fichte.  Fichte  assumes  a  sort  of 
external  law  of  thesis,  antithesis,  and  synthesis,  according  to  which 
he  externally  develops  the  ego  into  its  own  constitutive  variety. 
Hegel  will  have  nothing  to  do  with  such  externality  of  procedure ; 
he  must  see  the  ego  unfolding  itself  into  its  native  variety,  accord- 
ing to  its  own  native  principle,  according  to  its  own  inner  nature. 

Well  then,  having  accomplished  this — and  you  are  simply  to 
consider  it  done — ^having  developed  the  ego,  by  its  own  law,  into 
its  own  inner  contents,  Hegel  will  not,  like  Kant,  only  conceive  it 
endowed  further  with  two  subjective  perceptive  forms,  two  sub- 
jective cones  of  projection,  and  a  variety  of  special  sensational 
affections,  which,  received. into  and  externalized  by  these  cones,  be- 
comes reduced  by  the  categories,  or  functional  unities  of  the  ego, 
into  the  innumerable  special  objects,  and  the  one  system,  of  ex- 
perience.    No;  that  is  for  him  still  external,  and  still  arbitrary 
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procedure;  it  is  for  him  unwarranted  procedure,  which  he  must 
reject;  and  he  conceives  instead,  after  the  internal  process  has 
reached  its  full  sum,  the  same  law  to  continue,  and  externalization 
of  the  whole  internal  sum  to  be  the  next  result — externalization, 
that  is,  into  this  outward  world  of  things.  There  is  Nous  to 
Hegel,  thought,  which  in  obedience  to  ite  own  law,  mvolved  into 
its  own  inner  constituent  sum.  is  further,  in  obedience  to  the  same 
law,  evolved  into  its  own  otUer  constituent  sum,  and  that  is  the 
formed  universe  as  it  exists  around  us.  In  relation  to  Kant,  then, 
it  is  to  shut  up  Hegel  in  a  single  sentence  to  say  he  conceives  the 
ego  to  develop  into  its  own  categories,  and  these  being  complete, 
externalization  to  result  from  the  same  common  law.  Still  Hegel, 
unlike  Kant,  thinks  not  of  the  particular  ego — ^yours  and  mine — in 
this  process,  but  of  the  universal  ego.  So,  to  him,  the  ego  com- 
pleted in  its  own  inner,  is  Nous,  thought,  universal  self-conscious- 
ness— God,  *'  as  He  is  in  His  eternal  essence  before  the  creation  of 
nature  or  any  finite  spirit"  This  is  fairly  the  amoimt  of  the  pre- 
tension of  Hegel  when  he  so  describes  his  logic  as  such  "  exposition" 
(Darstellung)  of  God.  But  this  being  the  case,  then,  God's 
universe  to  Hegel  is  plainly  but  the  contre-covp — the  counter-stroke 
of  God  s  own  inner  nature.  This  imiverse  is  only  to  him  in  ex- 
ternality what  God  is  in  intemality ;  or  it  is  in  externality  only 
what  self-consciousness  is  in  internality. 

These,  then,  are  the  leading  ideas  of  these  two  men,  Kant  and 
Hegel,  so  far  as  theory,  or  cognition,  is  concerned ;  and  if  one  sees  in 
them  great  similarity,  one  sees  in  them  also  great  difference.  In 
Kant's  world  there  is  no  knowledge  of  any  noumenal  existence. 
Although  he  postulates  things  in  themselves — that  is,  independent 
outer  objects,  to  set  up  the  affections  of  sense  in  us :  these  affections 
(only  farther  manipulated  from  within)  alone  constitute  for  him  all 
that  can  be  called  things.  And  though  he  postulates  a  logical  unity 
for  self-consciousness,  he  knows  no  existential  unity  to  correspond 
to  the  word  soul :  what  we  call  our  affections  from  within,  as  well 
as  what  we  call  our  affections  from  without,  are  only  phenomenally 
known.  In  fact,  all  that  Kant  knows  are  phenomenal  affections, 
phenomenally  projected  into  optical  spectra  of  externality,  and  then 
logically  gathered  in  into  unities  again.  Whether  as  regards  the 
subject  or  as  regards  the  object,  he  is  quite  destitute  of  any  nou- 
menal knowledge.  WitJumt  is  but  seii3ation ;  within  is  but  sensa- 
tion ;  both  are  but  stretched  on  two  spectral  skeletons,  time  and 
space,  to  be  construed  thence  into  what  is  called  experience.  The 
logical  element  is  the  only  one  in  Kant  that  seems  to  possess  any 
noumenal  character,  and  that,  too,  rather  in  reference  to  validity 
than  to  existence.  There  is  room  in  Kant,  that  is,  for  attaching  to  his 
logical  element  the  character  of  noumenal  or  objective  validity,  but 
scarcely  that  of  noumenal  or  objective  existence;  for  self-consciousness 
being  only  logical  in  his  eyes,  his  whole  logical  element  is  left  without 
any  substantial  basis  of  support — unless  in  the  mere  postulate  of 
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an  inner  thing  in  itself,  as  there  is  a  postulate  of  otUer  things  in 
themselves.  Now  Hegel,  though  starting  from  these  ideas,  and 
deeply  influenced  by  the  importance  of  the  logical  element,  still 
arrives  in  the  end  at  a  construction  very  different  The  ego  is  not 
phenomenal  to  him,  but  noumenal ;  then  the  furniture  of  the  ego  is 
not  limited  to  these  twelve  categories,  but  develops,  and  with 
rigorous  necessity  in  every  step,  into  a  vast  rich  system.  The 
spectral  perceptive  forms  of  space  and  time  again  do  not  exist  for 
him  in  that  character :  they  are  the  universals  of  externality,  but 
externality  to  him  is  necessary,  objective,  and  actual.  These,  then, 
are  great  improvements  on  the  scheme  of  Kant,  and  there  results  a 
theory  which,  supplied  with  an  actually  external  time  and  space, 
and  an  actually  external  world,  is  not  repugnant  to  common  sensa 
It  is  in  his  conception  of  externality  and  externalization,  indeed, 
that  we  have  one  of  the  happiest  characteristics  of  Hegel.  "  God 
said,  Let  there  be  light,  and  there  was  light:*'  the  summed  in- 
temality  burst  into  its  accurately  correspondent  externality :  the 
flash  of  light  was  the  birth  of  the  universe.  Directly  we  under- 
stand Hegel's  dialectic,  there  is  no  difficulty  at  all  in  conceiving  in- 
ternalization as  internalization  /lere,  and  externalization  as  ex- 
ternalization there,  but  both  together  as  mutually  complementary 
co-factors,  as  correspondent  pieces  of  one  whole:  they  are  the 
counterparts  of  the  single  tally.  And  in  that  case,  also,  it  is  not 
difficult  to  understand  that  all  farther  characters  of  externality 
will  flow  from  the  very  idea  of  externality  as  externality.  There 
will  be  consequently  a  boundless  possibility  of  outness,  a  boundless 
side  by  side  of  particulars,  all  material,  but  boundlessly  different. 
It  is  but  in  obedience  to  the  general  conception,  too,  that  externality 
itself  is  not  an  absolute  chaos;  that  the  shadow  of  the  tree  of 
intellect  falls  on  it,  controlling  it,  and  that  it  returns  in  circles, 
narrowing  and  narrowing,  up  to  the  thought,  the  intemality  from 
which  it  started,  or  from  which  it  felL  In  regard  to  this  Hegelian 
theory  of  externalization,  I  recollect  one  of  our  most  famous  citizens 
to  have  exclaimed  to  me  "I  cannot  take  in  all  that  d — d  nonsense — 
do  you  mean  to  say  that  thought  made  granite?*'  But  I  really  do 
not  see  this  to  be  so  very  difficult :  it  lies  in  the  fact  that  in  ex- 
ternality as  externality  there  must  be  boundless  material  difference: 
granite  is  simply  one  of  the  differences.  Altogether,  I  must 
acknowledge  myself  to  find  Hegel's  plan  of  externalization  the 
happiest  ever  yet  proposed — a  plan  necessary  even  when  we  say,  as 
we  do  say,  and  must  say,  God  made  the  world,  for  it  answers  the 
question  of  Jww — precisely  that  question  how  God,  how  thought, 
made  granite,  for  example.^ 

*  The  moment  the  idea  of  externality  as  externality  is  seized,  the  great  difficulty  will 
be  found  at  an  end.  On©  ought  to  ask  one*s  self  what  mitst  the  idea  of  externality — 
what  must  exUmality  itself  be  ?  Or,  suppose  you  have  inicmaliiy  completed — an  ego,  a 
boundless  intussusception  of  thoughts,  all  in  each  other,  and  through  or  thorough  each 
other,  but  all  in  the  same  geometrical  point — what  must  Us  externalization — and  its  ex- 
ternalization is  accurately  extemalizatiou  as  externalization — be  ?   Its  extemalizatioxi 


LECTUBES  ON  THE  PHILOSOPHY  OF  LAW.  7 

From  this  account  it  will  be  evident,  then,  that  Bfegel  is  an 
idealist  only  as  Aristotle  is  an  idealist :  he,  like  the  Greek,  would 
simply  reduce  all  things  to  notions,  would  simply  reduce  all  things 
to  an  ultimate  generalization;  and  for  what  is  ordinarily  caUed 
idealism,  he  has  not  only  no  sympathy  but  an  absolute  contempt. 
Absolute  or  objective  idealism  is  to  him  only  the  thinking  of 
the  universe;  but  subjective  idealism  is  that  spurious  idealism 
which  would  make  externality  due  to  the  internality  of  each 
particular  subject,  and  then,  for  that  simple  act,  take  a  big 
air  as  if  it  were  philosophy.  Hegel  rejects  such  conception  and 
such  pretension  utterly,  and  he  is  never  tired  of  telling  us  so.  In 
effect,  it  is  a  very  insufficient  reflection  this,  that  because  a  knower 
can  only  know  within,  therefore  there  is  no  independent  external 
universe;  but  that  is  really  the  hdk  of  what  is  called  subjective 
idealism. 

There  is  another  side  from  which  the  work  of  Hegel  may  be 
regarded.  It  is  that  of  e7y>lanation  in  general,  explanation  as  such. 
Man  may  go  on  as  much  as  he  likes  in  his  merely  animal  capacity, 
marrying,  doing  business,  journeying  here  and  there,  and  enjoying 
his  senses  in  general :  he  finds  always  in  the  end  that  that  is  not 
enough ;  that  he  must  thivJc  as  well  as  live  and  enjoy ;  above  all, 
that  he  must  think  existence ;  that  he  must  inquire  why,  once  for  aU, 
all  this  is  here,  why  is  it,  whence  is  it,  whither  does  it  go  ?  All  that 
may  be  summed  up  in  the  single  phrase :  he  demands  explanation. 
Now,  of  course,  there  are  a  great  many  explanations  now-a-days. 
Since  Bacon,  and,  above  all,  Newton,  there  is  what  is  called  science. 
Explanation  is  sought  for  as  regards  the  stars,  and  there  is  astro- 
nomy. Explanation  is  sought  for  as  regards  the  atmosphere,  and 
there  is  electricity  say.  Explanation  is  sought  for  as  regards  the 
constituents  of  the  earth,  their  inter-relations,  their  inter-combina- 
tions, &c.,  and  there  are  the  sciences  of  physics,  chemistry,  and  what 
not  Well,  now,  all  these  sciences  are  explanatory,  science  in  general 
is  an  explanation ;  but  these  sciences,  or  science  itself,  are  an  explana- 
tion within  conditions  (the  stars  and  planets  themselves,  the  air  itself) 
— ^within  condition  of  the  element  itself,  so  to  speak,  which  consti- 

— it  being  an  internalization — must  plainly  be  the  opposite  of  its  ownself :  whatever 
internalization  is,  extemalization  will  be  not;  just  as  darkness  and  cold  are  precisely 
what  li^ht  and  heat  are  not.  Or,  taking  it  from  the  other  end,  we  see  that  externality 
is  infinite  out  and  outness,  infinite  difference,  under  infinite  external  necessity  (or, 
what  is  the  same  thing  here,  contingency) ;  while  internality  again,  is,  and  must  be, 
infinite,  in  and  inness,  infinite  identity,  under  infinite  internal  necessity  (or,  what  is 
the  same  thing  here,  reason).  We  can  see  here,  too,  the  origin  and  meaning  of 
HegeFs  constant  words,  negatum,  and  the  negative,  Externali  y  is  the  negative  of 
internality.  But  the  former  is  the  particular,  while  the  la.ter  is  the  universal: 
therefore  the  particular  is  always  the  negative  of  the  universal.  This  may  serve  to 
show  bow  deeply  logic  enters  into  existence.  The  same  connection  finds  meaning  for 
Hegel's  perpetual  abstract.  Abstraction,  in  general,  is  to  take  any  character  in 
isoUted  self-identity ;  and  that  is  the  same  thing  as  wresting  any  one  inoment  apart 
from  its  connection  with  the  rest  into  isolated  self-identity — the  work  of  tmderstand- 
img,  not  retuon. 
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tutes  their  nidvs.  That  element,  that  nidus,  is  simply  taken  as  we 
find  it,  and,  after  every  explanation  of  science  in  regard  to  the  special 
laws  of  it,  the  questions  in  general,  why,  whence,  whither  ?  remain 
unanswered  These  questions  in  general  constitute  philosophy. 
We  shall  not  stop  to  consider  that  these  "questions  in  general*' 
constitute  religion.  We  shall  confine  ourselves  to  philosophy. 
Philosophy,  then,  receives  all  the  explanations  of  the  sciences,  of 
science  in  general,  and,  so  instructed  and  prepared,  proceeds  to  put 
the  final  question,  the  questions  in  general,  why,  whence,  whither  ? 
In  a  word,  philosophy  demands  an  explanation  of  existence  as 
existence.  It  is  all  very  well  to  say  here,  that  is  impossible,  that  is 
a  demand  that,  by  the  very  conditions  of  the  case,  never  can  be 
granted.  This  is  the  situation  pretty  well  of  general  belief  at 
present :  there  is  now  a  renunciation  of  metaphysics,  there  is  now  a 
renunciation  of  religion.  This  renunciation  can  never  quash  the 
essential  need,  however.  Man  is  reason,  and  reason  is  irrepressible. 
Beason  knows  itself  the  essence  of  this  universe,  the  essence  of 
existence,  and  would  see  itseK  as  it  is,  in  its  own  grounds,  in  its  own 
connections,  in  its  own  system.  In  a  word,  reason  demands 
explanation  as  explanation.  Now,  what  is  that  ?  What  is  explan- 
ation as  explanation  ?  And  here  it  is  that  Hegel  steps  in.  He 
considers  the  general  nature  of  the  case,  and  sees  how  its  conditions 
must  be.  An  explanation,  to  be  an  explanation,  says  Hegel,  must 
be  80  and  so.  Now,  in  this  he  is  not  singular:  all  philosophers  who 
are  philosophers  have  seen  the  same  thing.  The  philosophers  before 
Socrates,  Plato,  Aristotle,  Plotinus,  Proclus,  Descartes,  Spinoza, 
Leibnitz  after  him,  have  all,  more  or  less  consciously,  been  led,  in 
their  philosophizings,  by  the  same  want  It  would  be  easy  to 
illustmte  this  in  the  case  of  all  of  them.  I  shall  only,  with  this 
view,  refer  to  Diogenes  the  Apolloniate.  The  object  of  this  philo- 
sopher, as  represented  in  the  first  two  or  three  fragments  of  his 
writings  collected  by  Mullach  (they  occur  also  in  Bitter  and  Preller),. 
is  plainly  explanation,  explanation  as  a  general  problem.  As 
necessary  presuppositions  to  that  end,  he  assumes  that  there  must 
be  a  sirvgU  first  principle ;  that  this  principle  must  be  indispxdahle ; 
that  it  must  be  adequate  to  the  entire  existent  variety ;  and  that 
consequently  it  must  possess  intelligence — for  intelligence  in  actual 
fact  is.  Some  of  his  particular  expressions,  literally  translated,  are 
these :  "  All  things  that  are  must  be  but  alterations  of  one  and  the 
same  thing,  and  therefore  the  same  thing;  for  if  the  .things  that  are 
now — land,  and  water,  and  the  rest — were  different  the  one  from 
the  other,  each  in  its  own  nature,  and  were  not  the  same  thing 
variously  changed,  it  would  be  impossible  that  they  could  be  mixed 
together  or  bring  each  other  advantage  or  disadvantage :  all  things, 
then,  are  alterations  of  one  and  the  same  thing — at  one  time  so  and 
at  another  time  thus,  and  they  return  to  the  same  thing.  But  this 
thing  must  be  great,  and  mighty,  and  eternal,  and  immortal,  knowing 
much.    For  without  intelligence  it  could  not  be  so  disposed  as  to 
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possess  measures  of  all  things,  of  winter  and  summer,  and  night  and 
day,  and  rains,  and  winds,  and  calms.  And,  in  the  same  way, 
whoever  considers  them  will  find  all  other  things  disposed  as 
beautifully  as  possible." 

There  is  involved  here,  as  is  evident,  a  sort  of  d  priori  reasoning ; 
as  about  the  necessity  to  explanation  of  a  common  principle ;  how 
could  things  combine  together  or  act  on  each  other  unless  they 
participated  in  a  common  principle,  that  is  pretty  well  the  thought 
throughout  The  further  thought,  too,  is  that,  in  view  of  the  evident 
measure,  proportion,  rule,  design  according  to  which  all  things  are 
disposed,  this  common  principle  can  only  be  thought  as  intelligent : 
if  there  is  rule,  reflection,  calculation  in  the  effect,  there  must  equally 
be  rule,  reflection,  calculation  in  the  cause.  So  it  was,  then,  with 
Diogenes  of  ApoUonia :  before  explaining,  he  determined  the  neces- 
sities of  explaining ;  and  so  it  was,  also,  with  many  of  the  others ; 
so  it  was,  above  all,  and  in  a  supreme  degree,  with  Hegel. 

Hegel  said  to  himself,  or  seems  to  have  said  to  himself,  for  there 
is  little  that  is  direct  in  Hegel — he  buUds  his  system  as  a  man 
might  build  a  house,  and  lets  us  find  out  all  his  thoughts  about  it 
for  ourselves — I,  too,  like  other  philosophers,  would  like  to  explain 
existence;  but  what  does  that  mean?  Evidently,  I  must  find  a 
single  principle,  a  single  fact  in  existence,  that  is  adequate  to  all 
the  phenomena  of  existence,  to  all  the  variety  of  existence ;  and 
this  principle,  while  adequate  to  all  the  variety  of  existence,  while 
competent  to  reduce  into  its  own  identity  all  the  differerice  that  is, 
must  bring  with  it  its  own  reason  for  its  own  self,  its  own  necessity, 
its  proof  that  it  is,  and  it  alone  is,  that  which  could  not  not  be.  This 
for  explanation,  idtimate,  radical,  and  all  embracing  explanation, 
is  evidently  the  necessary  presupposition.  It  will  plainly  never  do 
\xi feign  a  principle,  to  fancy  a  principle:  the  principle  must  6e,  an 
actual  denizen,  an  actual  thing  present  in  that  which,  is.  The  Eed 
Indian  who  exclaims  of  all  that  he  sees,  of  thunder  and  lightning, 
of  the  gas  when  it  is  lit  in  a  theatre  possibly,  Manou !  Manou !  does 
not  explain :  he  only  exclaims ;  he  only  excites  the  imagination  of 
his  hearers  into  the  vision  of  a  monster,  of  a  creature  of  fancy,  of  a 
mere  Vorstellung,  that  is  only  assumed  or  said  to  have  such  and 
such  power,  to  be  such  and  such  a  cause.  It  does  not  explain  rain 
to  say  there  is  a  spout  above  the  clouds,  although  there  are  minds 
which  would  find  themselves  quite  contented  with  such  a  mere 
hypothetical  image.  Such  mere  hypothetical,  vicarious  image  of 
phantasy,  is  not  enough  for  Hegel  then :  he  must  find  in  that  which 
actually  is  an  all-fertile,  an  all-competent  single  principle.  And  here 
we  see  at  once  the  reason  of  Hegel's  dislike  to  the  infidel  god,  the 
Gallic  god,  le  dieu  fran<;ais — that  etre  supreme  of  Eulightenment,of  the 
Illumination,  that  is  an  empty  abstraction,  a  barren  image  of  phantasy 
on  which  all  only  is  to  be  hung.  But  that  is  no  prejudice  to  Hegels 
prostration  before  God,  before  the  true  God,  before  that  which  is 
the  eternal  centre  and  root,  and  everlasting  substance  of  the  world. 
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He  really  and  truly  believes  in  God,  but  not  in  Grod  that  is  only  a 
topical  god,  a  circumscribed,  limited,  particular  something  that  is 
fancied  up  there,  an  enormous  big  man  in  the  air  that  it  is  not 
absurd  for  Lalande  the  astronomer  to  try  to  see  with  his  telescopa 
He  has  thought  too  much  for  that,  he  has  read  too  much  for  that, 
he  knows  his  catechism  too  well  for  that.  He  knows  that  God 
is  a  Spirit,  that  we  cannot  by  physical  searching  find  God  out,  but 
that  we  must  worship  Him  in  spirit  and  in  truth.  To  that,  at  all 
events,  his  own  words  fairly  amount. 

This  apart,  then,  Hegel,  believing  himself  to  acknowledge  the 
true  God,  and  averse  only  to  the  abstract  god  of  the  Aufklarung, 
would  find  an  explanation  of  all  that  is  in  some  actical  constituent 
of  all  that  is.  And  that  is  thought,  reason ;  that  is  self-conscious- 
ness. Self-consciousness  he  finds  to  be  the  one  aim  of  existence :  all 
that  is,  is,  he  finds  only  for  self-coyisdousness.  That  is  the  one  pur- 
pose of  existence.  Nature  itself  is  but  a  gradual  and  graduated 
rise  up  from  the  dust  of  the  field  to  the  selt'-consciousness  of  man. 
This  we  can  see  for  ourselves :  in  the  inorganic  scale,  up  and  up  to 
the  organic,  and,  in  this  latter,  up  and  up  to  man.  All  is  explained 
only  when  it  is  converted  into  thought,  only  when  it  is  converted 
into  ourselves,  only  when  it  is  converted  into  self-consciousness. 
But  if  all  only  is  for  self-consciousness, — if  all  can  be  converted 
into  self-consciousness — if  self-consciousness  is  the  substance  and 
the  ultimate  of  all,  then  self-consciousness  can  be  regarded  as  that 
which  instituted  all,  self-consciousness  can  be  regarded  as  the  prius 
of  all:  all  is  only  there  for  it,  and  to  be  explained  into  it.  In  this 
way,  it  is  seen,  then,  that  self-consciousness  is  the  principle  of  all 
— in  other  words,  that  self-consciousness  is  the  principle  of  explana- 
tion sought.  HegeFs  work,  consequently,  is  but  one  of  ultimate 
ge'fierali&ation,  of  ultimate  induction.  Of  actimi  facts,  he  finds  self- 
consciousness  the  dominant  one,  the  key  to,  and  the  raison  d'etre  of 
all  the  rest.  What  follows,  then,  is  that  Hegel  should  apply  this 
key. 

Of  course,  there  are  many  men  now-a-days,  as  I  may  just  stop  to 
remark,  who  only  scorn  as  futile  any  such  attempt  as  this  of  Hegel, 
and  to  the  sentiments  of  these  men  we  find  from  Xenophon  that 
Socrates  long  ago  gave  voice  and  authority  "  For  Jie  did  not,  like 
most  of  the  others,  debate  of  the  nature  of  this  all,  speculating  as 
to  how  what  the  Sophists  call  the  world  came  into  being,  and  by 
what  necessities  the  various  heavenly  bodies  were  produced  .  .  . 
and  he  wondered  if  it  was  not  evident  to  these  men  that  it  was 
impossible  for  man  to  find  out  these  things."  These  words  occur 
in  the  very  first  chapter  of  the  Memorabilia,  and  there  are  more 
beside  them  to  the  same  effect,  with  general  derision  of  these  ?  high 
speculative  philosophers,  who  yet,  as  is  further  pointed  out,  with  all 
their  claims,  have  hardly  an  opinion  in  common.  ThiSsthe  opinion 
of  Socrates  is  a  very  decided  one,  then.  Hegel  knows  it  well,  too, 
but  he  does  not  let  it  trouble  him.    Bather,  in  direct  opposition  to 
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Socrates,  and  to  Socrtites  as  praised  by  Cicero,  he  boldly  exclaims 
"  philosophy  caimot  be  worth  anything  to  the  lives  and  homes  of 
men,  unless  it  come  down  from  heaven ;  and  it  is  the  one  duty  left 
us  to  carry  it  up  into  heaven."  In  this,  it  is  certain  that,  apart 
from  that  of  Socrates,  the  highest^  names  can  be  placed  on  the  side 
of  Hegel.  Indeed  it  is  difficult  to  find  a  single  name  on  the  whole 
bright  file  which  did  not  belong  to  one  whose  reflection  was  such 
as  fell  within  the  censure  of  Socrates.  Plato  and  Aristotle  directly 
followed  him ;  but  the  favourite  speculation  of  both  lay,  we  may 
say,  in  the  heavens,  and  this  not  less  in  the  case  of  the  real  Aristotle 
than  in  that  of  the  ideal  Plato.  These  names  shall  suffice,  then,  for 
the  side  of  Hegel,  and  we  shall  let  all  the  others,  modem  or  ancient, 
pass.  In  a  word,  as  I  said  already,  reason  demands  an  explanation 
of  existence  as  existence ;  and  we  must  obey  reason. 

On  the  part  of  Hegel,  we  shall  see  now,  then,  his  application  of  the 
key  of  self-consciousness  for  this  purpose.  It  was  by  induction,  as 
we  saw,  that  Hegel  came  to  this  key.  Self-consciousness  is  in  the 
world  of  facts,  and  all  these  other  facts  are  only  for  it.  It  is  the 
ultimate  and  essential  drop  of  the  universe,  and  explanation  is  only 
the  reduction  of  all  things  into  it.  All  things,  indeed,  stretch  hands 
to  it,  rise  in  successive  circles  ever  nearer  and  nearer  to  it.  Now 
what  is  self-consciousness  ?  Its  constitutive  movement  is  the  ideali- 
zation of  a  particular  through  a  universal  into  a  singular,  or,  taking 
it  from  the  other  end,  it  is  the  realization  of  a  universal  through  a 
particular  into  a  singular.  Now  that  may  appear  a  very  hard  say- 
ing, but  it  is  a  very  simple  one  in  reality :  it  is  only  a  general 
naming  of  the  general  act  of  self-consciousness.  In  every  act  of 
self-consciousness,  that  is,  there  is  an  object  and  a  subject  The 
object  on  its  side  is  a  material  externality  of  parts,  while  the  sub- 
ject on  the  other  side  again  is  an  intellectual  unity,  but  a  unity 
that  has  within  it,  or  behind  it,  a  whole  world  of  thoughts.  It  is 
by  these  thoughts  the  subject  would  master  the  object,  reduce  it 
into  itself.  These  thoughts,  then,  that  thus  master  the  object,  are 
the  universals  under  which  it  is  subsumed,  and  it,  as  so  subsumed, 
is  but  the  particular  to  these  universals.  The  outward  world,  then, 
consists  only  of  the  particulars  of  the  universals  that  constitute  the 
inward  world.  I  think  this  will  be  readily  seen  to  be  true.  We 
can  only  think  by  generalizing,  and  generalizing  is  the  reduction  of 
particulars  to  universals.  Evidently,  then,  in  every  act  of  self-con- 
sciousness, particulars  meet  universals  in  a  singular.  We  were 
right,  consequently,  in  describing  the  constitutive  movement  of 
self-consciousness  to  be  the  idealization  of  a  particular  (the  object) 
through  a  universal  (the  thought)  into  a  singular  (the  subject). 
When  we  consider,  moreover,  that  self-consciousness  is  the  original 
substantial  principle,  the  veritable  prius  of  all,  we  shall  see  also 
that  it  is  not  incorrect  to  describe  the  constitutive  movement  of 
self-consciousness  as  the  realization  of  a  universal  through  a  par- 
ticular into  a  singular.     Now^  that  is  the  Notion — that  is  the 


12  LECTURES  ON  THE  PHILOSOPHy  OF  LAW. 

Secret  of  HegeL  The  vital  act  of  self-consciousness  is  the  notion. 
The  single  word  notio  involves  all  the  three  elements,  a  hnmviny 
(universal)  of  something  (particular)  in  a  knower  (singular).  An  act 
of  knowing — idealization  quite  generally — is  the  reduction  of  a  par- 
ticular through  a  universal  into  a  singular ;  but  h  contra,  creation — 
and  that  is  realization  quite  generally — is  the  exemplification  of  a 
universal  to  a  singular  through  a  particular.  This,  then,  is  the  one 
ground-notion  which  Hegel,  by  virtue  of  its  own  law,  its  own 
rhythm,  as  triple  in  its  own  form,  and  so  triple  that  its  units,  though 
different  from,  are  yet  related  to,  and  identical  with  each  other — 
this,  I  say,  is  the  one  ground-notion  which  Hegel  sees  develop  before 
him  out  of  its  own  self  into  the  sum  of  its  own  in7ier  constituent 
system  of  notions.  That  inner  system  he  then  calls  idea.  The 
notion  is  the  first  and  the  ever  present  substance — every  one  of  the 
derivative  notions  is  but  ih^  notion — but  the  completed  internal 
system  of  these  notions,  or  of  tJie  notion,  is  the  idea.  The  idea  now, 
then,  is  the  entire  and  complete  universal,  and  it  is  only  in  obedience 
to  the  oneever-present  lawthat  it  sunders  into  the  particular — Nature. 
Nature  again,  the  particular,  returns  to  the  universal  in  the  singular. 
Mind,  which  gradually  rises  from  its  primal  involution  in  nature  up 
through  all  its  forms  to  the  Absolute  Spirit. 

Universal,  particular,  and  singular  are  the  three  moments  of  the 
notion,  and  everything  organic,  everything  trv£  in  this  world  is — 
however  abstract  its  element — a  concrete  of  these  three  moments, 
which  can  be  seen  to  take  on  in  the  course  of  the  development  a 
thousand  names,  as  thesis,  antithesis,  synthesis,  or  a  form  which  is 
a  great  favourite  in  my  own  explanations,  simple  apprehension, 
judgment,  and  reason.  This  nation  may  be  illustrated  in  a  variety 
of  ways.  What  is  organization^  for  example — what  is  an  organiza- 
tion to  any  purpose  ?  Eeflect  on  it  as  you  may,  you  will  find  that 
it  is  the  reduction  of  a  many  of  particulars  to  the  unity  of  a  singu- 
lar through  the  menstruum  of  universals — the  plan  and  what  it 
implies.  Every  concrete  is  but  such  organization.  The  family,  for 
example :  there  is  no  perfect  family  where  there  is  not  the  fulfilled 
IDEA,  where  each  of  the  three  moments,  universal,  particular,  and 
singular,  has  not  full  justice  accorded  it.  So  the  state ;  a  state 
must  be  idea — perfect  harmony  of  universal,  particular,  and  singu- 
lar, else  it  is  imperfect  and  not  a  state.  The  state  is  the  accom- 
plished ideu  of  the  self-developing  nation — here  free-will,  and  in  it, 
if  perfect,  each  of  the  moments  has  its  due  place  and  its  due  scope. 
But  is  not  the  universe  itself  the  best  illustration  ?  The  universe 
itself  is  but  the  realization  of  the  universal  through  the  particular 
in  the  singular ;  and  all  that  is  said  when  we  pronounce  the  single 
word — self-consciousness. 

Hegel's  work  now,  then,  can  evidently  be  called  simply  the  ulti- 
mate generalization.  He  sees  that  if  we  would  ultimately  explain, 
we  must  fairly  generalize  explanation  itself.  Explanation  is  always 
the  reduction  of  an  object  into  self-consciousness ;  ultimate  explana- 
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tion,  then,  must  be  a  reduction  of  all  into  self-consciousness.  But 
self-consciousness  is  a  fact,  it  is  something  in  rerum  naturae  a 
principle  actually  existing :  Hegel's  work,  then,  is  in  so  many  words 
the  final  and  universal  induction. 

But  you  will  say,  perhaps,  the  self-consciousness  that  is  in  nature 
is  (mrs — there  is  no  other  self-consciousness  in  nature  than  ours :  are 
we  to  suppose  that  Hegel  views  my  self-consciousness,  your  self- 
consciousness,  Ms  self-consciousness  as  God  ?  In  one  way,  I  cannot 
deny  this.  Still  Hegel's  idealism,  as  I  said  already,  is  no  stcbfective 
idealism :  he  does  not  conceive  nature  to  be  an  extemalization  of 
the  individual  subjects*  categories,  notions,  but  of  those  of  the 
universal  subject,  of  those  of  the  universal  self-consciousness.  But 
Hegel,  we  might  object  further,  would  certainly  admit  that  every 
individual  finite  subject  might  die,  and  yet  the  universe  would 
subsist  What  in  that  case  were  God?  Would  not  Hegel  seem 
simply  to  conceive  then  a  potential  God — a  God  as  it  were  asleep 
in  nature — and  who  had  yet  to  be  realized  afresh  in  other  finite  self- 
consciousnesses  ?  There  are  professing  adherents  of  Hegel — Ruge 
and  the  so-called  party  of  German  critics — who  seem  to  entertain 
some  such  conception.  I,  for  my  part,  admit  that  such  may  appear 
to  be  the  case,  so  far  as  Hegel's  developments  apart  from  time, 
apart  from  history,  are  concerned ;  but  I  assert  such  an  appearance 
no  longer  to  obtain  the  moment  the  development  has  entered  the 
domain  of  spirit.  In  the  sphere  of  religion,  especially,  Hegel,  as  is 
well  known,  sums  up  his  development  in  Christianity  as  the  re- 
vealed religion,  and  in  the  midst  of  numerous  expressions  that  are 
unmistakeably  theistic.  I  may  quote  here  what  I  said  in  the  news- 
papers {Caurant,  Dec.  21,  1868)  on  this  head  three  years  ago : — 
"We  are  bound  to  accept  Hegel's  own  professions.  Again  and 
again,  and  in  the  most  emphatic  manner,  he  has  asserted  himself, 
not  only  to  be  politically  conservative,  but  religiously  orthodox — 
a  Lutheran  Christian.  If  we  accept,  as  we  do,  his  first  assertion 
without  difficulty,  we  have  no  right  to  deny  his  second.  Indeed, 
however  pantheistic  the  construction,  so  to  speak,  in  space  may 
appear,  the  tables,  as  intimated,  are  wholly  turned  in  the  construc- 
tion in  time,  and  Hegel  ends  not  only  by  profession,  but  by 
philosophy,  a  theist  and  a  Christian." 

I  may  say  also,  that  this  statement  met  at  the  time  with  the 
complete  approbation  of  the  non-Hegelian  Professor  Ueberweg — 
non-Hegelian,  but,  before  his  death,  as  both  correspondence  and 
actual  published  writings  led  me  to  believe,  less  and  less  so. 
Ueberweg,  whose  premature  death — the  premature  death  of  perhaps 
the  most  indefatigable  philosophical  student  of  his  time — we  are 
now  justly  lamenting,  wrote  me  that  his  belief  was  quite  mine  as 
expressed  in  the  quotation  I  have  read,  and  that  it  was  impossible 
to  establish  a  negative  against  such  a  religious  claim  for  HegeL  Of 
course,  it  is  to  be  allowed  that  Hegel  philosophizes  Christianity,  and 
that  his  understanding  of  much  is  not  such  as  John  Knox  would 
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have  accepted  Nevertheless,  this  is  to  be  said,  that  Hegel  would 
have  claimed  accord — syhstanticUly — even  with  John  Knox.  We 
believe  the  same  historical  fact  and  facts,  he  would  have  said ;  only 
you  see  them  in  the  Vorstellung,  while  I  see  them  in  the  Begriff, 
That  at  all  events  is  really  the  true  nature  of  the  case ;  and  it  is  a 
piece  of  wisdom  that  is  much  needed  at  present.  That  single  dis- 
tinction between  Vorstellung  and  Begriff  is  fitted  to  bring  about 
perfect  reconciliation  between  the  beliefs  of  the  less  educated  and 
those  of  the  more  educated,  and  give  the  Church  peaca  I  may 
add,  too,  that  every  objection  from  the  religious  side  that  may  be 
taken  to  the  rdle  assigned  by  Hegel  to  self-consciousness  will  dis- 
appear on  due  consideration  of  the  text :  "  In  His  own  image  God 
created  man." 

Eetuming  again  for  a  moment  to  the  principle  of  self-conscious- 
ness itself,  let  me  point  out  another  advantage  possessed  by  it  as  a 
principle  of  explanation.  It  contains  within  itself  both  difference 
and  identity,  and  a  little  reflection  will  make  it  plain  that  there  can 
be  no  possible  explanation  of  this  world  without  a  principle  that 
contains  both  elements.  The  origin  of  differerice  in  identity  is  the 
point  and  focus  of  the  whole  problem ;  but  we  have  that  at  once  in 
self-consciousness.  Thought,  reason,  self-consciousness,  is  the  one 
single  necessity,  the  primal  dvdyKrj,  that '  that  could  not  not  be, 
and  alone  that  that  could  not  n^t  be ;  but  thought,  reason,  self- 
consciousness,  is  by  nature  a  duplicity  in  unity,  difference  in 
identity,  for  to  know  is  to  be  always  two  things  in  one ;  what  knows 
and  what  is  known  are  for  ever  difierent  but  for  ever  identical. 
And  so  it  is  that  evolution  is  possible ;  for,  after  all,  the  work  of 
Hegel  is  certainly  an  evolution.  It  must  be  regarded,  however,  as 
only  a  potential  one,  only  one  in  idea,  not  one  that  takes  place  or 
ever  took  place  in  time.  And  this  gives  it  a  vast  superiority  over 
ordinary  evolution  doctrines.  To  suppose  that  there  ever  was  a 
natural  first  germ  that  naturally  grew  into  another,  as,  for  example, 
that  the  oyster  ever  grew  into  a  man,  is  to  suppose  an  absurdity. 
The  evolution  is — there — in  idea — and  that  is  really  by  power  of 
the  idea- — but  it  never  took  place  in  natural  fact.  All  that  in- 
genuity which  would  explain  the  peacock's  tail  by  the  loves  of  the 
female  (whose  comparative  plainness  then  remains  unaccountable) 
is  but  perverse  and  a  waste  of  time — a  waste  of  time  in  this,  too, 
that  science  is  quite  unable  to  allow  the  explanation  itself  time 
enough.  It  would  be  easy  to  bring  forward  sufficient  ingenuity  to 
explain  the  spider's  web---by  a  drop  of  accidental  fluid  accidentally 
emitted  by  some  certain  spider  one  fiine  day,  that  gave  that  acci- 
dental advantage  which  is  necessary ;  but  would  such  ingenuity,  such 
Vorstellung,  such  mere  fancy,  be  scientific  explanation?  The 
method  of  natural  conjecture  in  fact,  however  amusing,  leads 
nowhere. 

But  let  us  now,  in  conclusion,  just  glance  at  Hegel's  evolution 
that  precedes  and  results  in  the  notion  of  law,  to  which  all  that  I 
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have  yet  said  is  only  preliminary ;  and  I  trust  I  have  yonr  excuse 
for  spending  so  much  time  on  what  is  only  preliminary,  my  con- 
viction being  that  any  shorter  previous  explanation  would  have  been 
futila     Hegel's  system,  as  is  now  pretty  well  known,  is  contained 
in  three  great  spheres — the  Science  of  Logic,  the  Philosophy  of 
Nature,  and  the  Philosophy  of  Spirit.     Here  we  see  at  once  that 
what  we  have  before  us  is  the  Notion.      Logic  is  the  universal; 
Nature  is  the  particular ;  and  Spirit  is  the  singular.     Logic,  having 
developed  into  full  Idea,  passes  into  the  particular  as  the  particular, 
into   extemalization  as  externalization,  in  Nature;   and  Nature, 
rising  and  collecting  itself,  through  sphere  after  sphere,  from  exter- 
nality itself  in  the  form  of  space,  up  to  natural  internality  in  the 
form  of  organic  life,  passes  into  Soul,  which  is  the  first  form  of 
Spirit     The  instrument  of  the  evolution  aU  along,  we  are  to  under- 
stand, is  the  Notion  in  its  three  Moments.  *  Omitting  any  closer 
consideration  of  the  evolution  in  Logic  and  Nature — vast  wholes  of 
philosophy  though  they  be — we  shall  pass  to  that  of  Spirit ;  and 
here,  too,  we  must  be  but  perfunctory  only  until  we  reach  our  own 
subject     The  three,  heads  under  which  Spirit  is  treated  are  Sub- 
jective Spirit,  Objective  Spirit,  and  Absolute  Spirit — obviously  again 
in  agreement  with  the  three  moments  of  the  Notion.     Under  Sub- 
jective Spirit  we  have  mind  rising  through  its  own  faculties  to  its 
own  higher  forms — or  the  faculties  themselves  are  represented  hvi  as 
9iuxe8siv€  stages  of  development  in  mind  itself — and  all  as  ever  in 
obedience  to  the  notion.    Thus,  theoretical  spirit,  or  the  spirit  that 
knows,  cognition  that  is,  being  complete,  passes  into  practical  spirit, 
the  spirit  that  acts,  the  spirit  that  has  will;  and  will  can  only 
realize  itself  in  the  objective  world  of  Law — in  the  State.     And 
here  we  have  reached  at  last  our  own  subject.     The  introduction 
has  been  long,  but  not  longer,  I  believe,  than  was  absolutely  neces- 
sary to  enable  us  to  understand  the  movement  of  Hegel — that 
dialectic  which  we  shall  find  as  active  in  what  concerns  Eight,  Law, 
as  elsewhere.     Now,  however,  I  think  we  may  consider  ourselves 
fully  instruiU ;  and  at  our  next  meeting  we  shall  efifect  the  transition 
from  the  theoretical  to  the  practical  spirit,  and  enter  on  the  objective 
domain  of  the  latter — on  the  domain  of  will,  and  of  law  as  its 
realization.  ^  W3 

7 

NOTES  IN  THE  INNER  HOUSE. 

IMPKISONMENT    ON    A    SMALL    DEBT    DECREE. 

Mossman  v.  Shid. — November  187L 

OuB  municipal  law  should  be  as  clear,  certain,  and  well  defined  as 
its  administration  by  our  judges  is  pure  and  upright.  That  we  take 
to  be  a  proposition  quite  incontrovertible.  Nevertheless,  few  human 
things  are  more  dark,  uncertain,  and  ill-defined,  so  that  the  Poet- 
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Laureate  might  well  speak  of  the  "  lawless  science  of  our  laws." 
There  are  various  causes  for  this  obscurity.     Fact  and  non-fact — 
being  and  seeming,  often  in  this  world  usurp  each  other  s  thrones ; 
but  one  ought  not  to  be  deemed  entirely  unreasonable  were  he  to 
expect  that,  in  the  higher  regions  of  intellectual  activity,  such  usur- 
pation would  be  all  but  impossible.     Mingled  fact  and  law  may 
well  cause  difficulty.     The  application  of  conflicting  principles  to 
conflicting  facts  may  well  puzzle  the  heaviest  brains.     The  un- 
certain sound  of  legal  language,  the  jumble  and  chaos  of  statutory 
enactments,  may  often  lead  to  error  after  the  keenest  argument, 
and  the  deepest  and  most  honest  reflection.     Making  all  due  allow- 
ance, these  causes  do  not,  we  venture  to  think,  adequately  account 
for  the  haziness  that  in  all  nations  has  always  pervaded  legal  skies. 
That  such  haziness  should  prevail  from  other  causes  is  almost  in- 
conceivable, except,  indeed,  on  the  theory,  that  it  has  been  wisely 
foreordained.    At  any  rate  it  does  exist — that  is  the  all-important 
fact  for  the  consideration  of  all  of  us  who  either  study  or  practise 
law.     To  such  a  pass  are  we  brought  that  no  sane  man  will  reason 
on  anything  from  analogy,  the  great  source  of  case  law,  lest  he  be 
deemed  sane  no  longer.    All  with  us  is  matter  of  opinion,  while  in  no 
other  science  does  opinion  prevail     AVhy  should  it  not  be  so  in  law  ? 
Surely  it  Ls  easier,  or,  if  not,  why  should  it  not  be  easier,  to  under- 
stand and  reason  from  decisions  than  from  the  planetary  system, 
the  affinities  of  matter,  or  the  boulders  of  the  glacial  period    These 
reflections  have  not  been  caused,  but  we  must  admit  that  they  have 
obtruded  themselves  at  present  in  consequence  of  a  recent  decision 
of  their  Lordships  of  the  Second  Division.     We  are  far  from  saying 
anything  disrespectful  of  their  Lordships'  decision,  since  no  one  can 
doubt,  that  though  they  do  not  claim  infallibility,  they  are  as  fre- 
quently in  the  right  as  can,  humanly  speaking,  be  expected.     We 
accept  its  authority  in  all  due  humility ;  but  we  propose  to  examine 
with  the  utmost  deference  the  grounds  on  which  it  proceeded. 

In  the  case  before  us,  the  pursuer  sued  the  defender  for  a  debt 
of  £11,  10s.  9d.  The  defender  appeared  personally  and  by  his 
agent,  and  pleaded  his  defence.  Evidence  was  led,  and  parties 
were  heard  by  the  Sheriff-substitute,  who  thereupon  continued  the 
cause  to  a  day  fixed — in  other  words,  made  avizandum.  On  that 
day  he  pronounced,  in  presence  of  the  agents  for  both  parties  a 
decree  against  the  defender,  with  iE3,  4s.  7d.  of  expenses,  but  the 
defender  and  the  pursuer  were  both  absent  when  the  decree  was 
pronounced.  The  pursuer  extracted  his  decree,  which  was  in  pre- 
cise conformity  with  Schedule  A,  No.  7  of  the  Small  Debt  Act,  and 
after  the  lapse  of  ten  free  days  incarcerated  the  defender,  in  virtue 
of  the  decree  thus  obtained.  Thereupon  the  present  suspension 
was  brought  for  the  purpose  of  liberating  the  defender  from  prison, 
on  the  ground  that  the  pursuer  was  bound  to  give  charge  prior  to 
incarcerating  him.  It  was  admitted  that  the  debt  was  due,  and  no 
review  was  sought  on  the  merits.    The  pursuer  took  a  plea  of  no 
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jurisdiction,  on  the  ground  that  as  the  decree  was  ex  fade  regular, 
and  in  strict  conformity  with  the  statutory  requirements,  the  Court 
of  Session  had  no  jurisdiction.  The  Lord  Ordinary  refused  the  note, 
and  the  suspender  reclaimed.  He  argued  that,  by  section  13  of  the 
Small  Debt  Act,  the  decree  could  only  be  enforced  after  a  charge, 
as  the  defender  was  not  personally  present  when  it  was  pronounced. 
The  section  founded  on  is  as  follows : — "  And  be  it  enacted,  that 
when  the  parties  shall  appear  the  Sheriff  shall  hear  them  viva  voce, 
and  examine  witnesses  or  havers  upon  oath,  and  may  also  examine  the 
parties,  and  may  put  them,  or  any  of  them,  upon  oath,  in  case  of  oath 
in  supplement  being  required,  or  of  a  reference  being  made ;  and  if  he 
should  see  cause,  7nay  remit  to  persons  of  skill  to  reports  or  to  any  person 
competent  to  take  and  report  in  writing  the  evidence  of  witnesses  or  havers 
who  may  be  unahle  to  attend,  upon  special  cause  being  shown  .  .  . 
and  thereupon  the  Sheriff  may  pronounce  judgment,  and  the  decree 
stating  the  amount  of  the  expenses  (if  any)  found  due  to  any  party 
(which  may  include  personal  charges  if  the  Sheriff  think  fit),  and 
containing  warrant  for  arrestment,  and  for  -poinding  and  imprison- 
ment, when  competent,  shall  be  annexed  to  the  summons  or  com- 
plaint, and  on  the  same  paper  with  it,  agreeably  to  the  form  in 
Schedule  A,  annexed  to  tlus  Act,  or  to  the  like  effect,  which  decree 
and  warrant  being  signed  by  the  clerk  shall  be  a  sufficient  authority 
for  instant  arrestment,  and  also  for  poinding  and  sale  and  imprison- 
ment where  competent,  after  the  lapse  of  ten  free  days  from  the 
date  of  the  decree,  if  the  party  against  whom  it  shall  luxve  been  given 
was  personally  present  when  it  was  pronounced;  but  if  he  was  not 
so  present,  poinding  and  sale  and  imprisonment  shall  only  proceed 
after  charge.  .  .  ."  While  review  of  any  decree  given  by  the 
Sheriff  in  the  Small  Debt  Court  is  incompetent,  except  in  the  man- 
ner provided  by  section  31  of  the  Act,  it  was  not  the  decree  that  was 
complained  of,  but  the  warrant  contained  in  it,  which  authorised 
imprisonment  without  the  charge  of  ten  free  days,  which,  on  a 
sound  construction  of  section  13,  is  necessary  when  the  decree  was 
pronounced  without  the  defender  being  personally  present. 

To  this  the  pursuer  answered,  that  Section  13  of  the  Act  con- 
templated two  classes  of  cases,  those  in  which  the  defender  appeared 
to  defend,  and  those  in  which  he  did  not.  It  was  plain  that  the 
Sheriff  might,  according  to  Section  13,  give  decree,  say  in  a  case 
where  there  was  a  remit  to  a  person  of  skill,  merely  on  his  report, 
in  the  absence  of  both  parties — for  the  only  provision  is  that  he  may 
give  judgment  thereupon.  The  last  half  of  the  section  tells  us  what 
form  the  decree  is  to  be ;  it  gives  a  form  applicable  both  to  cases 
where  parties  have  appeared  and  where  they  have  not,  and  provides 
for  the  difference  that  this  is  to  cause  in  the  svbsequerU  procedure. 
Section  16  of  the  Act  provides  that  where  decree  has  been  pro- 
nounced in  absence  of  the  defender,  he  may  obtain  a  sist  of  execu- 
tion and  a  rehearing.  That  could  only  be  a  provision  to  enable  him 
to  plead  his  defence,  if  not  already  pleaded  and  repelled.     Section 
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14  of  the  Act  allows  a  party  on  cause  shown  to  appear  by  a  pro- 
curator. This  being  a  privilege  must  in  any  view  be  the  equivalent 
of  personal  presence.  Section  15  allows  him  to  appear  by  a  servant, 
or  a  member  of  his  family.  These  sections,  so  far  as  applicable,  are 
as  follows : — Section  16 :  "  Where  a  decree  has  been  pronounced  m 
absence  of  a  defender,  it  shall  be  competent  for  him,  upon  consigning 
the  expenses  decerned  for,  and  the  further  sum  of  ten  shillings,  to 
meet  further  expenses,  in  the  hands  of  the  Clerk,  at  any  time  before 
a  charge  is  given,  or  in  the  event  of  a  charge  being  given  before  imple- 
ment of  the  decree  has  followed  thereon,  provided  in  the  latter  case 
the  period  from  the  date  of  the  charge  does  not  exceed  three  months, 
to  obtain  from  the  Clerk  a  warrant,  signed  by  him,  sisting  execution 
till  the  next  Court  day,  or  to  any  subsequent  Court  day  to  which  the 
same  may  be  adjourned,  and  containing  authority  for  citing  the  other 
party f  and  witnesses  and  havers  for  both  parties.  .  .  .  Such  warrant 
being  duly  served  tipon  the  otlier  party  personally,  or  at  his  dwelling^ 
place,  in  t/ie  manner  provided  in  other  cases  in  this  Act,  shall  be  an 
authority  for  hearing  tlie  cause,  .  .  ."  And  Section  15:  "Any  defender 
who  has  been  duly  cited  failing  to  appear  personally,  or  by  oru  of 
his  family,  or  by  su/:h  person  as  tJie  Sheriff  shall  allow,  such  person 
not  being  an  officer  of  Court,  shall  be  held  as  confessed,  and  the 
other  party  shall  obtain  a  decree  against  him.  .  .  ."  In  other  words, 
a  party  may  obtain  the  privilege  of  appearing  by  another.  Is  it 
reasonable  therefore  that  tlie  presence  of  that  other  should  be  to  the 
disadvantage  of  the  opponent  of  the  privileged  party  ?  It  could 
surely  not  be  held  that  where  a  party  had  been  heard  by  his  agent, 
he  was  entitled  to  be  heard  over  again,  as  he  must  if  his  decree  con- 
tained a  warrant  to  chaise — since  the  warrant  to  charge  is  a  warrant 
also  for  procuring  a  rehearing.  The  Statute,  Section  30,  excludes 
review  of  all  decrees  given  by  the  Sheriff,  except  in  the  manner 
therein  provided.  The  section  excluding  review,  except  on  special 
grounds,  and  the  section  giving  the  grounds  and  Court  of  review — 
which  is  not  the  Court  of  Session — are  as  follows: — Section  30:  "No 
decree  given  by  any  Sheriff  .  .  .  shall  be  subject  to  reduction,  advoca- 
tion, suspension,  or  appeal,  or  any  other  fonn  of  review,  or  stay  of 
execution  other  than  provided  by  this  Act,  either  on  account  of  any 
omission,  or  irregularity,  or  informality  in  the  citation  or  proceedings^ 
or  on  the  merits,  or  any  ground  or  reason  whatever!*  Section  31 :  "  It 
shall  be  competent  to  any  person  conceiving  himself  aggrieved  by 
any  decree  given  by  any  Sh^ff ...  to  bring  the  case  by  appeal 
before  the  next  Circuit  Court  of  Justiciary.  .  .  .  Provided  always 
that  such  appeal  shall  be  competent  only  when  founded  on  the 
ground  of  corruption  or  malice,  and  oppression  on  the  part  of  the 
Sheriff,  or  on  such  deviations  in  point  of  form  from  the  statutory  «n- 
actments  as  the  Court  shall  think  took  place  wilfully,  ...  It  shall  be 
competent  to  the  Court  to  correct  such  deviation  in  point  of  form. 
.  .  ."  Therefore  if  this  is  a  deci'ee  pronounced  by  the  Sheriff,  review 
by  this  Court  is  excluded.    Is  it  such  a  decree  ?    The  Act  calls  it 
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such  in  Section  13 ;  it  calls  it  a  decree  in  the  Schedule  annexed  to 
the  Act;  and  in  Section  19  it  provides  that  the  decree  may  be  en- 
dorsed with  a  view  to  diligence  against  the  person  or  effects  of  the 
debtor  if  in  another  county.  Section  19  is  as  follows:  "  That  any 
decree  obtained  under  this  Act  may  be  enforced  where  competent 
against  the  person  or  effects  of  any  party  in  any  other  county,  as 
well  as  in  the  county  where  the  decree  is  issued.**  .  .  .  What  is  to 
be  endorsed  so  as  to  have  this  effect  ?  Not  the  word  "  decern " 
pronounced  by  the  Sheriff;  not  the  book  of  causes.  It  can  only  be 
the  writ  issued  by  the  Sheriff-clerk,  and  signed  by  him.  In  addi- 
tion, the  matter  has  been  judicially  defined  by  the  opinions  of  Lords 
Colonsay  and  Deas,  in  the  case  of  Murchie  v.  Fairhaim.  This  was 
not  a  case  of  nullity  in  the  proceedings,  -but  at  the  most  an  infor- 
mality, although  even  that  was  disputed,  and  therefore  the  Court 
had  no  jurisdiction. 

Such  were  the  arguments  addressed  to  their  Lordships,  and  they 
seem  to  us  to  raise  the  three  following  questions : — (1)  Whether 
there  must  be  a  charge  given  to  the  defender  where  he  was  not 
personally  present  when  judgment  was  pronounced  ?  (2)  Whether 
the  decree  is  to  be  deemed  separable  from  the  warrant  of  imprison- 
ment ?  And  (3)  even  if  the  warrant  be  separable,  and  the  decree 
must  in  the  case  supposed  authorise  a  charge,  has  the  Court  of  Session 
any  jurisdiction  to  correct  any  deviation  from  court  procedure  that 
may  take  place  ?  On  these  three  points  their  Lordships  took  the 
aflirmative  view. 

Now,  in  regard  to  the  first  question,  we  venture  to  say  that  any 
person  who  reads  Section  16  of  the  Act,  can  logically  enough  come 
to  the  conclusion  that  a  party  may  obtain  an  infinite  series  of  hear- 
ings and  rehearings,  since  their  Lordships  have  interpreted  Section 
13  to  mean  that  a  defender  who  is  Tiot  personally  present  when 
decree  is  given,  but  who  had  been  heard  at  the  Court,  is  entitled 
to  a  charge  before  the  decree  can  be  put  in  force.  We  can  point 
out  the  way  to  this  result  Whenever  one  sees  judgment  about  to 
go  against  him,  let  him  put  on  his  hat  and  retire :  and  then  he'll 
"  live  to  fight  another  day," — ie.  get  a  rehearing.  Our  own  view  of 
the  Act  always  was,  that  any  person  who  got  a  charge  must  be 
deemed  entitled  to  a  rehearing ;  and  this  was  certainly  the  practice 
of  the  present  writer  wlien  dealing  daily  and  exclusively  with  the 
administration  of  the  Small  Debt  Act  in  one  of  the  most  important 
Sheriff  Courts  in  Scotland.  That  we  were  not  alone  in  this  view 
may  be  seen  by  any  one  who  takes  the  trouble  to  read  the  opinion 
of  the  Lord  Justice  Clerk  (Inglis)  in  Rowan  v.  Mercer,  4  Irv.  377. 
His  Lordship  says : — "  There  is  one  expression  in  the  Act  which 
has  a  fixed  meaning,  \iz.  sisiing  execution.  That  is  applicable  to  the 
case  of  a  decree  extracted  and  a  charge  given,  or  of  a  decree  pro- 
nounced and  a  charge  threatened.  .  .  .  My  view  is  that  the  Act 
entitles  a  defender  to  be  reheard  after  a  charge,  and  that  only  within 
three  months  after  a  charge."    These  are  the  solemn  dicta  of  a  judge 
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than  whom  there  is  not  in  Britain  a  lawyer  of  keener  mind  or 
sounder  judgment ;  and  we  will  not  take  from  the  weight  of  them 
by  adding  one  jot. 

The  second  question  has,  in  our  opinion,  been  also  explained  by 
judicial  decdsion.  In  Murchie  v.  Fairbaim  (1  Macph.  800)  the  Loxd 
President  (M'Neill),  in  the  course  of  his  opinion  said : — "  But  it  ap- 
pears to  me  that  all  these  provisions  apply  to  a  decree  pronounced  by 
the  Sheriff.  But  the  object  of  this  action  is  not  to  review  any  decree 
by  a  Sheriff,  or  any  proceeding  following  on  it.  It  is  to  annul  an 
alleged  vitiation  of  an  extract  decree  (in)competently  made,  after  the 
Sheriff  and  the  Sheriff-clerk  had  both  exhausted  tlieir  powers  under 
the  Act.  .  .  .  The  allegation  that  after  the  SherifiT  had  pronounced  a 
judgment,  and  after  the  document  which  the  Statute  calls  the  decree 
had  not  only  been  made  but  issued.  .  ,  ."  Lord  Curriehill  in  the  same 
case  says: — "  On  that  assumption  we  must  hold  that  on  the  11th 
December  1862  the  Sheriff  pronounced  a  decree  in  favour  of  the 
pursuer  for  the  sum  of  £1,  14s.  7d.  without  expenses;  that  the  de- 
cree was  entered  in  the  book  enacted  by  Statute  to  be  kept  for  that 
purpose ;  and  that  the  Sheriff-clerk  issued  what  I  concur  in  think- 
ing is  called  the  decree  of  the  Statute."  Lord  Deas,  though  differing 
from  the  majority  of  the  Court  on  other  grounds,  concurred  in 
holding  that  the  writ  issued  by  the  Sheriff-clerk  was  the  decree 
Vhich  the  Statute  had  declared  not  subject  to  review.  These  are 
the  opinions  of  three  learned  and  eminent  judges  defining  the 
meaning  of  the  word  decree  in  the  sense  of  the  Statute ;  but  their 
Lordships  of  the  Second  Division  hold  that  the  decree  is  something 
separable  from  and  prior  to  the  existence  of  the  writ  issued  by  the 
Sheriff-clerk.  What  that  something  is  and  where  it  is  to  be  found 
we  cannot  imagine,  unless  the  Statute  can  be  interpreted  as  dealing 
with  the  subjective,  and  make  the  decree  merely  a  mood  or  condi- 
tion of  the  Sheriff's  mind. 

On  the  third  question  we  have  plenty  of  judicial  opinion.  Since 
the  passing  of  this  Act  the  Court  had,  until  the  present  case,  sus- 
tained its  jurisdiction  only  in  two  cases.  These  were  the  cases  of 
Manson  v.  Smith  (9  Macph.,  p.  492),and  Murchie  y.  Fairbaim  In  both 
the  decree  was  reviewed,  because  there  was  inherent  nullity  in  the 
proceedings;  the  Lord  President  in  Murchie's  case  stating  that 
there  could  be  no  review  of  a  decree  given  by  the  Sheriff  under  the 
authority  of  the  Act ;  but  where  the  thing  sought  to  be  reviewed 
is  a  false  document,  not  under  tfie  Act,  but  rather  in  spite  of  the 
Act,  the  Court  must  quash  it.  In  other  words,  the  Court  can 
always  prevent  a  Avrit  which  is  not  genuine  from  receiving  effect. 
In  Manson  v.  Smith  the  decree  complained  of  was  null  by  Statute, 
as  signed  by  a  Sheriff-clerk  in  his  own  favour.  But  it  is  not  with- 
out importance  to  observe  that  Lord  Deas  dissented  in  the  first  of 
these  cases,  and  Lord  Benholme  in  the  second — both  these  eminent 
judges  taking  so  strong  a  view  of  the  very  emphatic  language  of  the 
Statute,  that  they  held  that  they  had  no  jurisdiction  even  in  cases 
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80  flagrant  as  these.  A  sentence  from  Lord  Benholme's  opinion  is 
well  worth  quoting : — "  It  is  true  that  some  years  ago  there  was 
some  doubt  as  to  the  effect  of  the  stringent  provisions  of  the  Act  I 
have  referred  to ;  but  it  was  authoritatively  laid  down,  I  think,  by 
Lord  Campbell,  that  the  jurisdiction  of  the  Court  of  Justicid.ry  waa 
exclusive  of  the  Court  of  Session.  I  think  the  Lord  Ordinary  haa 
done  full  justice  here.  I  regret  that  the  series  of  decisions  to  which 
his  Lordship  refers  is  now  to  be  disi-egarded."  The  Lord  Ordinary 
Mackenzie  had  held  that  the  Court  had  no  jurisdiction,  and  had 
cited  a  whole  series  of  cases  to  that  effect.  We  shall  advert  but 
briefly  to  these  cases.  In  Ranhine  v.  Lang  (6  D.  183),  Lord  Jeffrey, 
who  delivered  the  judgment  of  the  Court,  says : — "  The  principle 
and  policy  of  the  Act  is  to  shut  the  Court  of  Session  to  everything 
hearing  the  form  of  a  small  debt  decree!*  In  Graham  v.  Mackay 
(7  D.  515)  the  Court,  after  two  advisings  and  grave  consideration 
of  Kankine's  case,  confirmed  the  decision.  The  next  case  was  that  of 
MUUt  v.  ffenderson  (12  D.  656),  and  the  Lord  President  (Boyle)  gave 
a  very  short  but  conclusive  opinion : — "  Alter  the  repeated  deliberate 
decisions  referred  to  by  the  Lord  Ordinary  we  cannot  allow  our 
time  to  be  taken  up  with  cases  of  this  sort,"  These  decisions  are 
undoubtedly  of  a  very  formidable  character,  and  may  well  be  taken  as 
justifying  Mr.  Mossman's  proceedings  until  more  light  was  given  to 
him.  They  must  now  be  deemed  to  be  wrong,  for  undoubtedly  our 
practice  is,  that  the  law  last  in  date  derogates  from  the  earlier  law. 
It  is  not  for  us  to  discuss  which  law  is  better  adapted  for  the  public 
good,  though,  on  the  whole,  we  think  that  it  is  better  that  people  who 
complain  of  injustice  should  have  the  right  to  be  heard;  still  it  is 
matter  for  regret  that  such  a  result  is  possible  as  that  attained  here. 
Mr.  Mossman,  trusting  to  the  opinions  of  two  generations  of  his 
country's  learned  judges,  takes  proceedings  which  are  deemed  illegal, 
and  for  which  he  must  now  answer  at  the  bar  of  the  Jury  Court. 
Mr.  Mossman  may  have  misread  these  judgments ;  but  even  if  that 
were  conceded,  it  can  scarcely  be  denied  that  his  reading  was  some- 
what reasonable. 
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CAP.  112,  "THE  PREVENTION  OF  CRIMES  ACT,  1871."^ 

This  Statute  applies  to  the  three  Kingdoms,  and  came  into  opera- 
tion on  the  2d  of  November  last.  It  repeals  the  whole  of  "  The 
Habitual  Criminals  Act,  1869." 

By  its  first  part,  consisting  of  sees.  3, 4,  and  5,  certain  amendments 
are  made  on  the  Penal  Servitude  Acts.    A  constable  may  now, 

^  We  are  obliged  ag&in  to  postpone  onr  notes  upon  the  statutes  of  last  session ;  but 
we  make  room  for  a  summary  of  this  very  important  Act  We  take  it  with  the 
author's  kind  ftei  mission  from  the  preface  to  Sheriff  Comrie  Thomson's  forthcoming 
annoUted  edition  of  the  Statute.     (Edinburgh,  Blackwood.) 
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without  warranty  provided  he  be  authorised  by  the  chief  officet  of 
police  of  the  district,  take  into  custody  any  convict  who  is  the 
holder  of  a  license  (ticket-of-leave),  if  it  shall  appear  to  the  constable 
that  the  convict  is  getting  his  livelihood  by  dishonest  means.  The 
accused  must  then  be  brought  before  a  "  Court  of  Summary  Juris- 
diction/' which,  if  satisfied  that  the  belief  of  the  constable  is  well 
founded,  must  convict  the  accused  of  an  "offence''  against  the 
Statute,  and  forfeit  his  license. 

By  the  Penal  Servitude  Act  of  1864,  certain  conditions  were  in- 
serted in  the  license  granted  to  convicts.  A  breach  of  any  of  these 
conditions  was  punishable  by  three  months'  imprisonment.  It  was 
also  lawful  for  the  Secretary  of  State  to  insert  other  and  different 
conditions,  but  a  breach  of  the  latter  was  punishable  only  by  a 
revocation  of  the  license,  and  not  by  imprisonment.  By  the  new 
Statute,  a  breach  of  such  additional  conditions  is  declared  to  be 
punishable  in  the  same  way  as  if  they  had  been  contained  in  the 
License  prescribed  in  the  Schedule  to  the  Act  of  1864.  A  copy  of 
such  extraordinary  conditions  must,  however,  be  laid  before  Parlia- 
ment 

Every  holder  of  a  license,  who  is  at  large  within  the  kingdom, 
must  within  forty-eight  hours  notify  to  the  chief  officer  of  police 
of  his  district  the  place  of  his  residence,  and  also  any  changes  of 
residence  which  he  may  make.  If  a  man,  he  must  also  report 
himself  once  a-month,  at  such  time  as  the  chief  officer  of  police 
may  prescribe.  Any  failure  to  comply  with  these  regulations  may 
be  followed  by  a  forfeiture  of  license,  or  by  a  year's  imprison- 
ment. The  requisitions  of  this  Act  as  to  male  convicts  reporting 
themselves  come  in  place  of  those  contained  in  the  4th  section 
of  the  Penal  Servitude  Act  of  1864,  which  section  is  to  that  extent 
repealed. 

The  second  part  of  the  Act  contains  certain  enactments  with  a 
view  to  facilitate  the  identification  of  criminals.  A  Begister  of 
all  persons  convicted  of  crime  is  to  be  kept  iu  London,  Edinburgh, 
and  Dublin.  That  in  Edinburgh  is  to  be  under  the  management 
of  the  Secretary  to  the  Managers  of  the  General  Prison  at  Perth. 
All  Governors  of  Prisons  throughout  the  country  are  to  make 
returns  of  the  persons  convicted  of  "  crime  "  who  come  within  their 
custody,  and  such  persons  are  also  to  be  photographed,  and  to  have 
their  portraits  preserved,  under  regulations  to  be  framed  by  the 
Secretary  of  State. 

It  ought  to  be  noticed  here  that  the  expression  "  crime,"  through- 
out the  Statute,  has  a  limited  meaning  assigned  to  it.  By  the 
definition  clause  (sec.  20)  it  is  declared  that  in  Scotland  "  crime 
means  any  of  the  pleas  of  the  Crown, — ^any  theft  which,  in  respect 
of  any  aggravation,  or  of  the  amount  in  value  of  the  money,  goods, 
or  things  stolen,  may  be  punished  with  penal  servitude, — any  for- 
gery, and  any  uttering  of  any  forged  writing, — falsehood,  fraud,  and 
wilful  imposition,  uttering  base  coin,  or  the  possession  of  such  coin 
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with  intent  to  utter  the  same.  It  is  to  such  offenders  only  that  the 
provisions  as  to  registration  and  photographing  apply. 

The  third  part  of  the  Statute, — which  is  headed  "  Punishment  of 
certain  offenders," — deals  with  the  case  of  persons  who  have  been 
more  than  once  convicted  of  a  crime,  i'or  seven  years  imraediately 
after  the  expiration  of  the  last  sentence  passed  on  them,  they  are  to 
be  liable  to  a  year's  imprisonment,  under  such  circumstances  as 
the  following : — Apparently  getting  their  livelihood  by  dishonest 
means ; — ^refusing  to  give  their  name  and  address,  or  giving  a  false 
name,  or  a  false  address,  when  cliarged  with  any  oflFence ; — if  found 
"  under  such  circumstances  as  to  satisfy  the  Court"  that  they  were 
about  to  commit,  or  to  aid  in  the  commission  of,  or  were  waiting  for 
an  opportunity  to  commit,  or  to  aid  in  the  commission  of,  any 
ofifence; — ^if  found  in  or  upon  any  dwelling-house,  shop,  &c.,  or 
garden,  or  other  enclosed  ground,  "  without  being  able  to  account 
to  the  satisfaction  of  the  Court''  for  being  found  on  such  premises. 
In  the  last-mentioned  case,  the  owner  or  occupier  of  the  property, 
or  his  servants,  may,  without  warrant,  apprehend  the  intruder. 

By  the  8th  section  it  is  provided,  that  on  any  person  being  con- 
victed of  a  crime,  and  when  a  previous  conviction  of  crime  is 
proved  against  him,  the  Court  may,  in  addition  to  any  other 
punishment,  direct  the  convict  to  be  subject  to  the  supervision  of 
the  police  for  seven  yeai*s  immediately  after  the  expiration  of  the 
sentence  last  passed  upon  him.  Wiien  such  a  direction  is  made, 
the  person  so  "  supervised"  becomes  subject  to  the  same  rules  as 
to  notifying  his  pLace  of  residence,  and  reporting  himself  once  a 
month  to  the  chief  of  the  police,  as  are  prescribed  in  the  5th  section, 
for  convicts  at  large  on  license. 

The  9th  section  incorporates  the  rules, — ^in  relation  to  the  form 
of,  and  the  proceedings  upon,  an  indictment  for  an  offence  com- 
mitted after  previous  conviction, — which  are  contained  in  the 
116th  section  of  an  English  Statute,  24  &  25  Vict.  c.  96.  These 
rules  provide  that*  the  accused  shall,  in  the  first  place,  be  called  on 
to  plead  only  to  the  "  subsequent"  offence,  and  that  the  previous 
conviction  shall  not  be  proved  until  a  plea,  or  a  verdict,  of.  guilty, 
has  been  obtained  on  the  substantive  charge.  It  is  an  exception 
to  this  rule  that  the  previous  conviction  may  be  used  by  the 
prosecutor,  during  the  trial  of  the  main  charge,  if  the  accused  sheJl 
lead  evidence  of  his  own  good  character. 

It  is  by  no  means  clear  that  this  section  extends  the.  provisions 
of  the  above  English  Statute  to  Scotland.  It  is  unnecessary  to 
occupy  space  here  with  a  discussion  of  the  question,  as  it  must 
necessarily  form  very  soon  the  matter  of  authoritative  judicial 
determination. 

By  the  10th  and  11th  sections,  heavy  penalties  are  imposed  on 
keepers  of  public-houses,  and  of  brothels,  for  harbouring  reputed 
thieves,  or  for  allowing  the  deposit  in  their  premises  of  goods 
''having  reasonable  cause  for  believing  them  to  be  stolen." 
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By  the  12th  section  an  important  extension  is  introduced  of  the 
amount  of  punishment  which,  in  the  case  provided  for,  can  com- 
petently be  awarded  by  an  inferior  judge,  sitting  without  a  jyry. 

It  is  enacted  that  a  conviction  of  assault  on  a  constable  when  in 
the  execution  of  his  duty,  may  be  followed  by  a  fine  of  £20,  or 
by  imprisonment  with  hard  labour  for  six  months.  When  the 
accused  has  been  convicted  of  a  similar  assault  within  two  years, 
the  imprisonment  may  be  for  nine  months. 

By  the  13th  section,  dealers  in  old  metal  are  prohibited,  under 
a  penalty,  from  purchasing  any  smaller  quantity  of  metal  at  one 
time  than  that 'set  opposite  the  name  of  each  metal  in  the  schedule 
annexed  to  the  Act. 

By  the  14th  section,  the  young  children  (under  14  years  of  age) 
of  any  woman  who  has  been  more  than  once  convicted  of  crime,  if 
they  are  without  proper  guardianship,  are  declared  to  come  under 
the  operation  of  the  Industrial  Schools  Act,  1866,  and  are  to  be 
dealt  with  accordingly. 

The  fourth  part  of  the  Statute  is  entitled  "Amendment  of 
Criminal  Law  in  certain  cases."  Its  first  section  (the  15th)  pro- 
vides for  an  amendment  of  a  section  of  an  English  statute  (5  Geo. 
IV.  c.  83),  and  then  declares  that  the  provisions  of  that  section  (the 
4th),  as  so  amended,  shall  be  in  force  in  Scotland.  A  reference 
to  the  section  will  show  that  its  incorporation  with  this  Statute 
largely  increases  the  common-law  powers  of  the  police,  and  enables 
them  to  apprehend  certain  classes  of  persons,  even  before  the 
felonious  intention  which  they  have  conceived  has  ripened  into  an 
overt  act  of  felony. 

Power  is  given  by  the  16th  section  to  any  constable,  when 
authorised  by  his  chief,  to  enter  any  house,  shop,  or  other  premises, 
in  search  of  stolen  property,  and  to  secure  it,  in  the  same  manner 
as  if  he  had  been  armed  with  a  search-wairant.  The  necessaiy 
authority,  however,  can  only  be  given  either  (1)  when  the  premises 
to  be  searched  are,  or  within  the  preceding  twelve  months  have 
been,  in  the  occupation  of  a  person  who  has  been  convicted  of 
receiving  stolen  property,  or  of  harbouring  thieves ;  or  (2)  when  the 
premises  are  in  the  occupation  of  a  person  who  has  been  convicted 
of  an  offence  involving  fraud  or  dishonesty,  and  punishable  by  penal 
servitude  or  imprisonment.  It  is  unnecessary  for  the  officer  who 
authorises  the  search  to  specify  the  particular  property — all  that  is 
requisite  being  that  "  he  has  reason  to  believe  generally  that  the 
premises  are  being  made  a  receptacle  for  stolen  goods." 

The  17th,  18th,  and  19th  sections  deal  with  legal  proceedings 
under  the  Statute.  The  "  Court  of  Summary  Jurisdiction,"  which 
is  very  frequently  mentioned  throughout  the  enactment,  is  declared 
to  be  constituted  in  Scotland  of  two  or  more  Justices  of  the  Peace 
sitting  as  Judges  in  a  Justice  of  the  Peace  Court,  or  of  the  Sheriff, 
or  Sheriff-substitute,  of  the  County,  or  the  Provost  or  other 
Magistrate  of  a  royal  buigh, "  or  some  other  officer  or  officers  for 
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the  time  being  empowered  by  law  to  do  alone  or  with  others  any 
act  authorised  to  be  done  by  more  than  one  Justice  of  the  Peace." 
OfiFences  are  to  be  prosecuted  under  the  provisions  of  the  "  Sum- 
mary Procedure  Act,  1864/'  and  penalties  are  to  be  enforced  by 
imprisonment  for  a  term  not  exceeding  three  months. 

Previous  convictions,  in  any  one  part  of  the  United  Kingdom, 
may  (section  18)  be  proved  against  a  prisoner  in  any  other  part 
of  it.  The  only  proof  necessary  is  the  production  of  a  record  or 
extract  of  the  conviction,  with  evidence  that  it  applies  to  the 
accused. 

By  the  19t.h  seetion  it  is  provided,  that  in  any  trial  for  reset  of 
theft  evidence  may  be  given  at  any  stage  of  the  proceedings  that 
there  was  found  in  the  possession  of  the  accused  other  property 
stolen  within  the  preceding  twelve  months.  Such  evidence  may 
be  taken  into  consideration,  for  the  purpose  of  proving  that  the 
accused  knew  the  property  to  be  stolen  wliich  forms  the  subject  of 
the  proceedings  taken  against  him. 

In  such  cases,  also,  evidence  of  a  previous  conviction,  within  five 
years  preceding,  of  any  offence  involving  fraud  or  dishonesty,  may 
be  led  against  the  accused,  but  not  less  than  seven  days'  notice  in 
writing  must  be  ^iven  to  the  person  accused  that  proof  is  intended 
to  be  given  of  such  previous  conviction. 

Section  20  contains  various  definitions  of  expressions  used  in 
the  Statute,  but  for  these  reference  must  be  made  to  the  enactment 
itself: 


MemerUs  of  Law  considered  with  reference  to  Principles  of  General 
Jurisprudence,  By  William  Markby,  M.A.,  Judge  of  the 
High  Court  of  Judicature  at  Calcutta. 

If  the  scientific  jurists  of  England  of  the  present  day  have  no  other 
merit,  they  have,  at  any  rate,  that  of  being  contented  with  little. 
And  in  a  country  like  England  there  is  no  doubt  a  certain  amount 
of  virtue  in  venturing  to  couple  such  words  as  law  and  science,  even 
in  the  sense  of  writing  them  down  in  the  same  sentence.  "  The 
science  of  law  is  the  science  of  law,  and  Jeremy  is  its  prophet,"  may 
not  be  a  very  rich  or  edifying  creed,  but  it  is  better  than  no  creed  at 
all;  and  sheer  scientific  atheism  is  the  only  alternative  which,  as  yet, 
seems  to  be  oflFered  to  our  brethren  to  the  south  of  the  Tweed.  This 
creed,  however,  like  a  good  many  other  sacred  traditions,  is  one  which, 
if  it  is  to  continue  to  be  held,  had  better  not  be  discussed;  and  Mr. 
Markby's  book  is  a  proof  of  the  consequences  which  may  result 
from  rashly  bringing  it  in  contact  with  reason.  Here  is  a  specimen 
of  what  we  are  invited  to  accept  for  law  as  a  science,  by  one  who 
is  guilty  of  no  robbery  when  he  claims  to  represent  the  faithful 
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"  The  only  preparation  and  grounding  which  a  University  is  either 
able  or,  I  suppose,  would  be  desirous  to  give,  is  in  law  considered 
as  a  science ;  or,  at  least,  if  that  is  not  yet  possible,  in  law  considered 
as  a  collection  of  principles  capable  of  being  systematically  arranged, 
and  resting  not  on  bare  authority,  but  on  sound  logical  deduction ; 
all  departures  from  which,  in  the  existing  system,  must  be  marked 
and  explained."  Now  that  law  must  rest  not  only  on  sound  logical 
deduction,  but  on  sound  logical  induction,  is  beyond  all  controversy. 
But  then  come  the  questions,  whence  the  deduction,  and  whither 
the  induction  ?  Till  these  questions  are  answered,  "  law  as  a  science  " 
must  bear  a  strong  resemblance  to  the  play  of  Hamlet  with  Hamlet 
left  out.  They  are  questions,  consequently,  to  which  any  Univer- 
sity, we  should  fancy,  would  find  it  necessary  to  address  itself;  and 
which  the  University  of  Oxford,  even  at  the  present  stage  of  its 
advancement  in  the  study  of  jurisprudence,  could  not  afford  to 
postpone.  But  if  we  believe  this,  the  latest,  and  by  no  means  un- 
intelligent exponent  of  its  teaching,  nothing  of  the  sort  is  contem- 
plated. On  the  contrary,  the  frankness  with  which  the  cut-dt-sac 
into  which  he  has  plunged  is  accepted  by  the  school  of  which  he  is 
the  interpreter,  is  evidently  the  subject  on  which  he  feels  entitled 
to  congratulate  himself,  and  it  Law  is  the  dictum  of  tlie  temporal 
sovereign,  and,  right  or  wrong,  sense  or  nonsense,  there  the  matter 
ends.  ^*  Science ''  can  make  no  more  of  it  I  Nature,  as  he  sub- 
sequently remarks,  is  no  doubt  hard  to  catch.  Like  the  rest  of  the 
sex  to  which  she  belongs,  her's  is  a  case  in  which  "  favour  in  wooing 
is  fashions  to  seek,"  and  Mr.  Markby's  wooing  does  not  appear  to 
be  far  advanced.  But  the  wooing  of  Nature  is  the  condition  of 
science  sine  qua  non ;  and  even  such  success  as  fell  to  the  share  of  the 
Stoics  was  surely  far  better  than  that  we  should  quietly  make  up 
our  minds  to  deduce  our  science  from  nothing  at  all.  £x  nihilo 
nihU  Jit  is  not  a  new  maxim,  but  it  is  a  very  true  ona  We 
cannot  even  "dance  upon  nothing"  without  something  to  hang  by; 
and  the  school  of  Bentham  seems  at  last  not  only  to  have  blown 
out  its  light,  but  pulled  down  its  lanteme.  The  only  apology  is, 
that  having  previously  blown  out  its  brains,  the  lanteme  Had  be- 
come superfluous.  Putting  science  aside,  as  wholly  excluded  by  the 
self-denying  ordinance  which  his  prophet  has  imposed  on  him,  Mr. 
Markby*s  book  is  not  without  its  merits.  It  is  clearly  written,  and 
its  subject-matter,  which  was  originally  designed  for  young  Hindus, 
may  not  be  altogether  destitute  of  "  Utility  "  to  very  young  and  very 
ignorant  Christians. 


^\\z  ittontk. 


Christmas  Recess — The  Court  of  Session  has  adjourned  from 
Saturday,  Deceralier  23,  to  Saturday,  January  6  inclufiive.  Thursday, 
4th  January,  is  the  box-day  in  the  recess. 
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Begidaiions  for  the  Examination  in  Law  of  Procnirators'  Apprev^ 
ticea  in  (he  Shtriffdoni  of  Caithness,  <fec. — In  April  last  we  published 
the  r^ulations  issued  by  Sherifif  Thorns  for  the  examination  in 
general  literature  of  persons  aspiring  to  practise  as  Procurators  in 
the  Courts  of  his  counties,  in  which  there  is  no  Faculty  of  Procu- 
rators. We  now  add  the  "  curriculum  of  legal  study  "  imposed  by 
the  same  learned  Sheriff  on  these  apprentices,  and  commend  it  to 
the  attention  of  all  Sherififs  who  mdy  have  to  perform  the  same  duty, 
as  well  as  to  the  Faculties  in  other  parts  of  Scotland.  It  is  dated 
Nov.  29, 1871,  and  in  terms  of  the  Procurators*  (Scotland)  Act,  1865 
(28  and  29  Vict.  c.  85,  sec.  16),  orders  as  follows : — 

I.  The  cnniculum  of  le^  stady  imposed  on  all  qualified  Apprentices 
serving  their  time  to  a  Sheriff-Clerk  or  Procurator  of  Court  is  as  follows,  viz. : — 
First  and  Second  Years— Erskine's  Principles,  or  Bell's  Principles ;  Third 
Year — Menzies'  or  BelPs  Lectures  on  Conveyancing ;  and.  Fourth  Year — 
MOlashan's  or  Dove  Wilson's  Sheriff-Court  Practice,'  and  Alison's  or  Mac- 
donald's  Criminal  Law  of  Scotland. 

And  the  Apprentices  shall  be  examined  in  the  subjects  embraced  in  said 
carricnlum,  being,  1.  The  Principles  of  the  Law  of  Scotland,  both  Civil  and 
Criminal ;  2.  Conveyancing  ;  and,  3.  Sheriff-Court  Practice,  both  Civil  and 
Criminal  And  they  may  offer  themselves  for  examination  on  any  other  sub- 
jects connected  with  Law  to  which  they  may  have  extended  their  studies.  The 
Sheriff  recommends  the  study  of  the  Law  of  Evidence  and  the  principles  of 
Eouity,  and  their  application  as  such  subjects. 

\\,  Any  apprentice  desirous  of  being  examined  on  the  subjects  of  study  in 
whole  or  in  part  may  at  any  time  present  a  petition  to  the  Sheriff,  stating  such 
desire,  and  craving  examination,  and  lodge  therewith  his  indenture,  which 
petition  and  indenture  shall  be  transmitted  by  the  Sheriff-clerk. 

III.  The  Sheriff  wUl,  on  such  petition,  pronounce  an  interiocutor  appointing 
the  examination  to  proceed  before  himself,  or  before  the  Sheriff-substitute,  or 
before  two  or  more  Procurators ;  and  the  Sheriff-substitute  or  Procurators,  if 
be  or  they  examine  the  petitioner,  shall  report  the  lesidt  of  his  or  their  exami- 
nation to  the  Sheriff. 

IV.  The  Sheriff,  on  being  satisfied  with  the  result  of  the  Petitioner's  exami- 
nation, as  taken  before  himself,  or  as  reported  to  him,  will  pronounce  an  inter- 
locutor finding  such  to  be  the  case ;  ana  the  Sheriff-clerk  will,  after  it  has  been 
found  that  the  apprentice  has  passed  a  satisfactory  examination  or  examina- 
tions on  all  the  prescribed  subjects,  endorse  a  certificate  to  that  effect  on  the 
indenture,  which  will  then  be  returned  to  the  apprentice. 

V.  In  the  event  of  the  Sheriff  not  being  satisfied  with  the  result  of  an 
examination,  he  shaU  remit  the  apprentice  back  to  his  studies,  and  the  Sheriff- 
clerk  shall  retain  the  indenture,  reserving  to  the  apprentice  to  apply  again 
to  be  examined. 

VI.  Each  apprentice  shall  pay  to  the  Sheriff-clerk  half  a  guinea  the  first 
time  he  comes  up  for  examination,  and  five  shillings  on  each  subsequent  exami- 
nation, and  the  Sheriff-clerk  shall  apply  these  funds  in  paying  professional 
persons  who  may  have  been  employed  to  assist  in  the  examinations,  or  other- 
wise as  the  Sheriff  may  direct. 

Tliese  regulations  to  be  in  force  during  the  Sheriff's  pleasure,  and  until 
altered. 

English  Injustice  to  Scotland, — It  is  so  seldom  that  Mr  M'Laren, 
M.P.,  says  anything  kindly  about  the  legal  profession  that  we  gladly 
quote  a  passage  from  his  annual  speech  to  his  constitutents  in 
which  he  not  only  pays  a  compliment  to  an  eminent  Scotch  judge. 
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but  shows  the  gross  inequality  between  the  provisions  which  are 
made  for  the  judicial  establishments  of  Scotland  and  in  the  other 
parts  of  the  United  Kingdom.  As  we  intend  to  show,  on  an  early 
occasion,  he  might  have  gone  further  than  he  has  done.  From 
such  a  quarter  the  statistical  information  is  valuable : — 

We  pay  all  our  own  expenses,  and  part  of  the  local  expenses  of  Ireland,  and 
our  share — and  more  than  our  share — of  Imperial  taxation.  A  return  laid  be- 
fore Parliament  in  1868  showed  that  to  the  four  great  branches  of  national 
revenue  Ireland  contributed  £6,300,000  and  Scotland  £8,200,000 ;  therefore, 
when  we  put  into  the  common  purse  in  that  proportion,  we  ought  to  get  out  of 
the  common  purse  a  great  deal  more  than  Irelana  gets.  But  the  very  opposite  is 
the  case.  Ireland  gets  out  a  great  deal  more  than  Scotland  does.  Looking  over 
the  miscellaneous  estimates  and  the  payments  from  the  Consolidated  Fund,  I 
find  that  the  ^nts  for  education  in  Scotland  last  year  amounted  to  £106,0(X), 
and  £20,000  is  to  be  added  this  year,  making  £126,000 ;  while  Ireland  is  to  get 
£44I,0(K).  For  the  erection  and  maintenance  of  public  buildings  in  Scotland 
the  grants  are  £50,000,  and  £20,('00  additional  for  the  University  of  Gksgow ; 
but  the  sums  granted  for  similar  purposes  in  Ireland  amount  to  £155,000. 
Then  there  is  a  Board  of  Public  Works  in  Ireland  to  superintend  the  spending 
of  that  money,  and  the  salaries  of  the  Board  are  £26,000 ;  while  the  same 
duties  in  Scotland  are  performed  for  £2(XX).  All  the  public  departments  and 
offices  in  Scotland  are  classed  toother  in  the  estimates  ;  they  are  six  in  number, 
and  cost  £75,000.  In  Ireland  there  are  eight,  costing  j^305,()()0.  For  constabu- 
lary, Scotland  gets  £42,000  ;  while  Dublin  alone,  one  of  the  richest  cities  in  the 
United  Kingdom,  gets  £56,000,  and  the  total  for  Ireland  is  £974,000.  In 
regard  to  prisons.  Government  supports  two  prisons  in  Scotland,  at  a  cost  of 
£;i0,000,  but  it  supports  a  large  number  in  Ireland  at  a  cost  of  £54,000.  For 
criminal  lunatics  Scotland  gets  £302  ;  in  Ireland  there  are  asylums  for  these  per- 
sons costing  £6500.  In  Scotland  we  receive  nothing  from  Government  for  in- 
firmaries and  hospitals,  but  Dublin  alone  gets  £19,000  a-year.  The  same  rule 
applies  down  to  the  most  minute  items.  For  instance,  the  sum  given  to  Scot- 
land for  reformatories  and  industrial  schools  was  48.  6d.  per  week  for  each  boy, 
but  last  year  the  Government  took  a  fit  of  economy,  and  reduced  the  Scotch 
allowance  to  3s.,  except  in  the  case  of  those  from  10  to  15  years  of  age.  In  the 
estimates  for  Ireland  there  are  2300  children  at  58.  a- week  each,  and  900  at  6s. 
a- week  each.  I  have  no  doubt  the  institutions  make  a  profit  out  of  these 
children,  for  we  know  it  does  not  cost  6s.  to  feed  a  poor  Irish  boy  on  porridge 
and  potatoes,  and  if  a  Scotch  boy  can  exist  on  3s.  a- week,  I  do  not  see  w^hy  an 
Irish  boy  should  cost  68.  Then  there  are  miscellaneous  charitable  allowaiices 
and  a  great  variety  of  things,  for  which  England  and  Scotland  together  get 
£6300,  and  Ireland  £6200.  There  is  a  very  scandalous  instance  of  injustice  in 
regard  to  the  medical  profession.  The  meaical  officers  of  our  Poor-law  Unions 
get  for  salaries  and  medicine  £10,200,  while  in  Ireland  they  get  nearly  one-half 
the  whole  cost  connected  with  the  department,  which  is  £68,800.  This  is  the 
case  not  merely  as  regards  living  and  active  men,  but  as  regards  men  who  have 
retired  on  pensions,  it  looks  as  if  everybody  in  Ireland  might  eet  a  pension  if 
he  had  not  too  much  modesty  and  chose  to  ajsk  for  it.  Under  the  head  of 
superannuation  and  retiring  allowances  for  public  offices  in  Scotland,  the  sum  is 
£9694,  while  in  Ireland  it  is  £54,100.  I  have  given  you  some  of  the  small 
things,  and  I  come  now  to  some  of  the  higher  things.  I  will  take  the  judicial 
bencn.  The  pensions  for  judicial  services  and  compensations  in  Scotland 
amount  to  £12,500 ;  in  Ireland  to  £43,000.  I  observe  that  in  Scotland  we  have 
only  one  retired  Judge  who  gets  a  pension — Lord  Colonsay  ;  but  he  should  not 
be  called  a  pensionary,  because  he  works  for  his  pension  in  the  House  of  Lords 
as  one  of  the  most  assiduous  Judges  of  appeal  cases  ;  so  in  point  of  fact  we  may 
say  we  have  no  Judge  in  Scotland  living  on  a  pension.  In  Ireland,  on  the 
other  hand,  there  are  seven  Judges  of  the  Supreme  Court  living  on  pensions. 
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I  am  not  going  to  condemn  the  Iiish  for  this,  because  if  the  Judges  there  retire 
before  they  are  worked  out,  I  think  they  are  more  deserving  of  thanks  than 
censure,  for  when  men  are  worked  out  in  their  profession,  whatever  tliat  may 
be,  the  public  never  get  the  benefit  which  they  get  from  men  in  the  full  vigour 
of  life.  Then,  a^in,  the  Post  Office  revenue  of  Scotland  is  one-third  greater 
than  that  of  IreLmd  ;  but  the  central  Post  Office  at  Edinburgh  cost8  only 
j£:32,0(K)  for  salaries,  while  Dublin  costs  ;£44,000.  In  every  branch  and  walk  of 
aiiminist ration  the  same  rule  holds.  The  great  advocate  of  Home  Rule  has 
made  a  dead  set  at  Scotland  in  regard  to  its  fisheries.  He  alleges  that  Scotland 
gets  great  advantages  from  the  Fishery-laws,  and  that  Ireland  must  get  the  same 
advantages.  Well,  on  looking  at  the  facts,  I  find  this  to  be  the  case  : — The 
Fishery  Board  in  Scotland,  after  deducting  rates  for  branding,  gets  ^5317,  and 
jf:3CMX)  for  piers  and  harbours — total,  X8317,  Ireland,  which  comp>lained  of 
cutting  so  little,  gets  for  iU  fishery  inspectors  j£3591,  and  for  its  piers  and  har- 
honi9  jgl2,805— total,  ^16,39a 

Tribunals  of  Commerce. — The  Saturday  Review,  on  the  25th  No- 
vember, speaks  very  sensibly  of  Tribunals  of  Commerce.  With 
regard  to  the  discontent  said  to  exist  amongst  commercial  men  in 
consequence  of  the  mode  of  conducting  business  in  the  Superior 
Courts,  it  points  out  that  the  real  cause  of  the  tirae  and  cost  in- 
volved in  the  trial  of  commercial  disputes  is  the  very  lax  way  of 
doing  business  which  prevails  in  many  markets,  contracts  of  great 
magnitude  being  fi-equently  entered  into  verbally.  The  decision  of 
such  cases  is  necessarily  a  matter  of  difficulty,  and  this  difficulty 
cannot  be  got  rid  of  by  any  change  in  the  tribunal,  but  only  by 
changing  the  mode  of  buying  and  selling.  In  the  second  place,  if 
the  Superior  Courts  were  abolished — and  to  withdraw  all  "  commer- 
cial "  disputes  from  their  cognizance  would  be  virtually  to  abolish 
them — it  is  by  no  means  clear  that  the  new  tribunals  would  work 
any  better.  Busy  commercial  men  would  rarely  be  available  as 
assessors,  and  they  alone  are  the  judges  who  would  be  valuable. 
Again,  lawyers  being  admitted  to  practice  before  the  tribunals,  and 
the  judge  being  a  lawyer,  parties  would  never  conduct  their  own 
cases,  and  the  cost  of  the  proceedings  would  hardly  be  less  than  it 
is  now.  On  the  whole,  the  Saturday  Review  is  of  opinion  that  the 
commercial  world  should  look  rather  to  making  their  method  of 
doing  business  more  certain,  so  as  to  simplify  the  work  of  the  exist- 
ing courts. 

The  Legal  Education  Association. — The  speech  of  Sir  R  Palmer 
at  the  meeting  of  this  Association  on  November  29th,  shows  that 
the  steps  recently  taken  by  the  Inns  of  Court  to  disarm  or  antici- 
pate the  Association,  are  likely  to  be  unavailing.  Sir  R  Palmer 
denounces  the  steps  taken  by  one  of  the  Inns  as  a  retrograde  move- 
ment, an  attempt  to  bolster  up  the  existing  system  by  creating  a 
narrow  collegiate  course  for  the  members  of  a  single  Inn ;  and 
reiterates  his  demand  for  a  central  school  of  law  under  the  control 
of  the  State,  for  testing  the  qualifications  of  lawyers,  which  he  regards 
as  indispensable,  whatever  measures  may  be  taken  by  the  various 
corporations  to  establish  institutions  for  teaching.  He  aUo  makes 
it  a  point  that  the  students  intended  for  the  different  branches  of  the 
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profession  shall  not  be  separated,  the  only  diflTerence  being  in  the 
examinations,  which  should  be  adapted  to  the  different  careers 
chosen  by  the  students.  Our  space  prevents  us  from  giving  a 
fuller  account  of  the  proceedings  in  this  number. 

The  Movement  for  re-adjustment  ofh/mrs  among  the  Law-Clerks. — 
The  Law-clerks  of  the  Metropolis  are  a  very  useful  and  worthy 
class.  Many  of  them  are  entrusted  with  the  administration  of 
business  of  such  importance  as  to  demand  considerable  soundness 
of  judgment,  much  technical  training  and  real  brain  power.  All 
of  them  deal,  at  least  occasionally,  with  difficult  and  complicated 
questions.  Much  in  the  way  of  general  accomplishment  and  legal 
training  is  expected  of  them,  while  the  opportunities  given  for 
obtaining  these  qualifications  are — to  put  it  gently — not  quit« 
adequate.  Their  evenings,  and  their  meditations  on  subjects  con- 
nected with  the  higher  literature  of  their  profession,  are  broken  in 
upon  by  the  supposed  exigeucies  of  business — exigencies  which 
spring  chiefly  out  of  a  mistaken,  though  honourable  and  chivalrous 
devotion  to  the  traditions  of  the  elders.  The  movement  to  have 
the  law-offices  closed  in  the  evenings  has  everything  to  recommend 
it,  and  we  have  not  heard  any  relevant  argument  against  it,  unless 
indeed,  we  concede  that  quality  to  the  feelings  of  old  gentlemen 
who  like  chamber  practice  of  an  evening,  just  because  they  are 
pleased  to  do  so.  Many  of  the  offices  are  not  now  open  in  the 
evening,  and  both  "  master  and  men  "  applaud  the  change.  We 
venture  to  say  that  no  inconvenience  could  result  were  the  whole 
profession  to  yield  to  tliis  movement.  Even  if  employers  were  to 
sacrifice  a  little  for  the  good  of  their  clerks,  we  do  not  know  that 
they  would  be  doing  more  than  their  duty.  But  as  yet  no  sacri- 
fice, is  asked,  for  the  clerks  propose  to  work  quite  as  many  hours 
per  day  as  they  do  at  present,  although  they  wish  "  evening  hours'* 
abolished.  The  cry  is  for  higher  and  yet  higher  qualifications,  both 
general  and  professional,  in  our  future  lawyers ;  but  how  is  this  to 
be  acquired  under  the  present  system  ?  The  reason  for  the  cry  is 
obvious — the  injustice  of  it  according  to  present  arrangements  still 
more  so.  A  race  of  educated  lawyers  can  scarcely  be  expected  to 
arise  as  long  as  law-students  are  denied  advantages  enjoyed  by 
every  mechanic.  It  is  true  that  some  men  can,  even  under  such 
unfavourable  conditions,  "  cut  a  pathway  out  to  wealth  and  fame ;  ** 
but  men  who  can  do  so  must  possess  an  amount  of  physical  and 
mental  energy  which  Providence  does  not  seem  to  consider  it  wise 
to  bestow  upon  all  of  us.  In  their  case  it  is  hard  to  estimate  how 
much  they  have  suffered  in  the  conflict  with  stupidity  and  a  bad 
system ;  but  it  is  for  the  "  average  man  "  that  we  must  provide — 
genius  can  soar  on  its  own  wings — and  the  average  man  must  have 
his  evenings  for  study,  if  the  world  wishes  him  to  become  an  edu- 
cated lawyer.  We  are  glad  that  the  good  sense  which  was  to  be 
expected  of  the  Societies  of  Writers  to  the  Signet  and  the  Solicitors 
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in  the  Supreme  Cooits,  has  induced  them  to  recommend  the  pro- 
posed change. 

Dr.  Hutchison  Stirling's  Lectures  on  HegeVs  PhUostyphy  of  Law, — 
In  pursuance  of  our  promise  to  give  our  readers  the  best  of  the 
many  legal  addresses  and  lectures  of  the  year,  we  have  made 
arrangementa  to  publish,  in  consecutive  numbers,  the  lectures  of 
Dr.  Stirling,  lately  delivered  in  the  rooms  of  the  Juridical  Society. 
These  lectures  are  entitled  to  the  precedence  accorded  to  them,  in 
virtue  both  of  their  author  and  their  subject.  The  former  is  the 
most  distinguished  living  interpreter  of  that  philosophy  which,  it 
seems,  has  obtained  not  less  power  and  glory  for  the  German 
nation  than  the  political  and  military  genius  of  Bismarck  and 
Moltka  The  subject  is  that  work  of  Hegel  on  the  theory  of  law 
which,  often  heard  of,  hardly  ever  read,  yet  contains  in  it  more  pro- 
foundly suggestive  thoughts,  appreciable  even  by  the  unsophisti- 
cated Scot  ignorant  of  Begriffe  and  VorstellungeUf  than  tlie  work  of 
any  writer  since  Montesquieu.  No  one  can  interpret  Hegel  like  Dr. 
Stirling,  who  Las  thought  himself  into  Hegel's  writings,  till  he  speaks 
and  thinks  Hegel,  and  is,  in  fact,  Hegel  Eedivivus,  only  in  some  of  the 
garments  of  a  British  barbarian.  The  first  lecture  is  necessarily  of 
a  more  abstract  character  than  those  which  follow  ;  but  the  young 
lawyers  who  will  take  the  pains  fully  to  understand  it  and  its  suc- 
cessors, will  not  certainly,  whether  in  the  end  they  agree  with  its 
reasoning  or  not,  be  liable  to  the  charge  so  often  made  against  us 
that  we  are  utterly  devoid  of  philosophy,  and  have  no  legal  edu- 
cation beyond  that  which  is  necessary  for  hoodwinking  clients. 

Calls  to  the  Bar, — During  the  past  year  the  following  gentlemen 
have  been  admitted  as  Members  of  the  Faculty  of  Advocates  : — 
Messrs.  John  Campbell  Mellis,  M.A. ;  George  Watson,  M.A. ;  John 
Seton  Wightman,  B.A.  (Cant.);  John  Eiddell  Webster;  William 
John  Mure,  B. A.  (Cant.) ;  George  Eeadman,"  M. A. ;  George  William 
Thomson  Qmond,  M. A. ;  James  M' Arthur,  M  A. ;  William  Samuel 
Cooper,  M.A. 

Appointments — England. — Sir  John  Duke  Coleridge  has  been 
appointed  Attorney-General  in  room  of  Sir  Robert  Collier,  pro- 
moted to  be  a  Judge  of  the  Court  of  Common  Pleas,  and  thence  to 
be  member  of  the  Judicial  Committee  of  the  Privy  Council  under 
the  Act  34  and  35  Vict.  Sir  J.  D.  Coleridge  is  the  elder  son  of  Sir 
John  Taylor  Coleridge,  of  Heath's-court,  Devonshire,  by  the  eldest 
daughter  of  the  late  Dr.  Albert  Buchanan,  vicar  of  Woodmansteme, 
Surrey,  and  rector  of  North  Fleet,  Kent.  He  was  bom  in  1821, 
and  was  educated  at  Eton  and  at  Oxford,  where  he  was  a  scholar  of 
Balliol  and  a  Fellow  of  Exeter  Colleges.  He  graduated  B.A.  in 
1842,  and  proceeded  M.A.  in  1846.  In  November  1846,  he  was 
called  to  the  Bar  at  the  Middle  Temple,  and  was  made  a  Queen's 
Counsel  and  elected  a  Bencher  of  the  Middle  Temple  in  1861. 
From  1855  to  1866  he  was  Becorder  of  Portsmouth.    In  August 
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1864  was*  returned  to  Parliament  for  the  city  of  Exeter,  for  which 
he  has  since  sat.  In  1868  he  succeeded  Sir  Kobert  Collier  as  Soli- 
citor-General Sir  John  Coleridge  has  Leen  a  contributor  to  the 
Edinburgh  Review  and  other  publications.  He  married  in  1846 
Jane  Fortesque,  daughter  of  the  Eev.  George  Turner  Seymour, 
of  Farringford-hill,  in  the  Isle  of  Wight. 

Mr.  George  Jessel,  Q.C,  MP.  for  Dover,  who  succeeds  Sir  John 
D.  Coleridge  as  Solicitor-General,  is  a  gentleman  of  Jewish  extrac- 
tion, being  the  youngest  son  of  the  late  Mr.  Zachariah  Nathaniel 
Jessel,  a  merchant  of  Putney,  by  Mary,  daughter  of  the  late  Mr. 
Henry  Harris.  He  was  born  in  London  in  1824,  was  educated  at 
University  College,  London,  where  he  graduated  B.A.  in  1843,  as  a 
University  Scholar  in  Mathematics,  and  as  M.A.  in  the  following 
year,  obtaining  a  gold  medal  in  Mathematics.  He  was  called  to  the 
bar  at  Lincoln's-inn  in  May  1847,  and  was  made  a  Queen's  Counsel 
and  Bencher  in  1865.  He  is  a  Senator  of  the  University  of  Lon- 
don, and  in  1868  he  was  returned  in  the  Liberal  interest  for  Dover. 
Mr.  Jessel  married  in  1856,  Amelia,  eldest  daughter  of  Mr.  Joseph 
Moses,  merchant,  of  London. 

Sir  Montague  Smith,  a  Judge  of  the  Court  of  Common 
Pleas,  has  been  appointed  one  of  the  paid  members  of  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council,  under  the  recent 
statute.  He  is  the  eldest  son  of  the  late  Mr.  Thomas  Smith,  of 
Bideford,  Devonshire,  by  Margaret  Colvile,  daughter  of  Captain 
M.  Jenkyu,  K.K  He  was  born  at  Bideford  in  1809,  and  was  edu- 
cated at  the  Grammar  School  of  that  town.  Called  to  the  Bar  at 
Middle  Temple  in  November  1835,  he  chose  the  Western  Circuit, 
and  afterwards  became  a  Bencher  of  the  Middle  Temple.  He  re- 
ceived the  liouour  of  a  silk  gown  in  1852,  and  in  April  1859,  he 
was  elected  in  the  Conservative  interest  as  one  of  the  representa- 
tives in  Parliament  for  Truro.  In  February  1865,  he  was  ap- 
pointed one  of  the  Justices  of  the  Court  of  Common  Pleas. 

Sir  James  William  Colvile,  Knight,  of  Ochiltree  and  Craig- 
flower,  Fifeshire,  has  been  appointed  one  of  the  paid  members  of 
the  Judicial  Committee  of  the  Privy  Council,  under  the  late  Act. 
He  is  the  eldest  son  of  the  late  Mr.  Andrew  Wedderburn  Colvile, 
of  Ochiltree  and  Crombie,  Fifeshire,  by  the  Hon.  Louisa  Mary, 
daughter  of  William,  first  Lord  Auckland.  He  was  born  in  Lon- 
don in  1810,  and  was  educated  at  Eton  and  Trinity  College,  Cam- 
bridge. He  graduated  B.A.,  as  a  senior  optime  in  1831,  and  pro- 
ceeded M.A.,  in  1834,  was  called  to  the  bar  at  the  Inner  Temple  in 
1835,  and  in  1845  was  appointed  Advocate-General  of  Bengal  He 
became  a  puisne*  Justice  of  the  Supreme  Court  at  Calcutta  in 
1848.  He  was  made  Chief  Justice  in  1855,  and  appointed  assessor 
to  the  Judicial  Committee  of  the  Privy  Council  on  Indian  Appeals 
in  1859,  and  a  member  of  the  Judicial  Committee  in  1865.  Sir 
James  Colvile,  who  is  a  magistrate  and  deputy-lieutenant  for  the 
county  of  Fife,  married,  in  1857,  Frances  Elinor,  daughter  of  Sir 


THE  MONTA.  33 

John  Peter  Grant,  KC.B.,  formerly  a  member  of  the  Supreme 
Council  at  Calcutta,  and  now  Governor  of  Jamaica. 

Mr.  Grove,  Q.C.,  the  eminent  Patent  lawyer  and  man  of  science, 
has  been  appointed  one  of  the  Judges  of  the  Court  of  Common 
Pleas. 

The  Oovemment  and  the  Judicial  Committee  of  the  Privy  Council, 
— ^To  the  opinion  upon  this  subject  expressed  in  our  last  number 
we  have  nothing  to  add  at  present,  except  that  we  share  in  the  uni- 
versal regret  that  Lord  Hatherley  should  have  treated  the  remons- 
trance of  the  Loixi  Chief  Justice  of  England  with  such  unexpected 
want  of  courtesy.  We  shall  await  with  patience  the  promised  ex- 
planations ;  and  as  the  matter  is  likely  to  form  an  important  part 
of  the  discussions  of  next  Session  of  Parliament,  we  'quote  the 
correspondence  which  the  Lord  Chief-Justice  communicated  to  the 
press,  in  order  to  remove  an  impression  that  his  objection  to  the 
conduct  of  Government  was  based  on  an  ungenerous  disparagement 
of  the  personal  merits  of  Sir  Kobert  Collier.  On  November  10,  the 
Lord  Chief  Justice  wrote  to  Mr  Gladstone,  referring  to  the  rumour 
that  Sir  R  Collier  was  appointed  a  Judge  of  the  Common  Pleas, 
simply  to  qualify  him  for  a  seat  in  the  Judicial  Committee  under 
the  late  Act,  and  proceeds  to  say : — 

I  assome,  therefore,  that  the  announcement  in  the  pnhlic  papers,  which  has 
80  startled  and  astounded  the  le^l  profession,  is  true  ;  and,  this  oeing  so,  I  feel 
myself  called  upon,  both  as  the  nead  of  the  common  law  of  England,  and  as  a 
member  of  the  Judicial  Committee  of  the  Privy  Council,  to  beg  vou,  if  not  too 
late,  to  reconsider  any  decision  that  may  have  been  come  to  in  this  matter ;  or, 
at  all  events,  to  record  my  emphatic  protest  against  the  course  proposed — as  a 
judge,  because  a  colourable  appointment  to  a  judgeship  for  the  purpose  of  evad- 
ing the  law  appears  to  me  most  seriously  to  compromise  the  dignity  of  the  judi- 
cial office — ^as  a  member  of  the  judicial  committee,  because,  while  grave  doubts 
as  to  the  legality  of  the  appointment  axe  entertained  in  many  quarters,  none 
seem  to  exist  as  to  its  grievous  impropriety  as  a  mere  subterfuge  and  evasion  of 
the  statute. 

The  statute  in  question*  the  34  &  35  Vict,  c  01,  contains  in  the  first  section 
the  following  enactment : — 

^  Any  person  appointed  to  act  under  the  provisions  of  this  Act  as  membeia 
of  the  saia  Judicial  Committee  must  be  specially  qualified  as  follows — that  is  to 
say,  must  at  the  date  of  their  appointment  be,  or  have  been,  judges  of  one  of 
Her  Majesty's  Superior  Courts  at  Westminster,  or  a  Cluef  Justice  of  the  High 
Court  oi  Judicature,  at  Fort  William  in  Bengal,  or  Madras,  or  Bombay,  or  of 
the  late  Supreme  Court  of  Judicature  in  Bengal." 

Now,  the  meaning  of  the  Legislature  in  passing  this  enactment  is  plain  and 
onmistakeahle.  It  was  intended  to  secure  in  the  constitution  of  the  high  appel- 
late tribunal,  by  which  appeals,  many  of  them  in  cases  of  vast  importance,  from 
our  Indian  possessions  as  well  as  from  the  rest  of  our  colonial  empire,  are  to  be 
finally  decided,  the  appointment  of  persons  who  had  already  held  judicisd  office 
as  judges  of  the  Sup^or  Courts.  Whether  wiaely  or  unwisely,  it  plainly  was 
not  intended  that  tne  selection  might  be  made  from  the  Bar.  It  was  to  be  cA:>n- 
fined  to  those  who  were,  or  had  been,  judges,  and  who,  in  the  actual  and  practical 
exercise  of  judicial  functions,  had  acquired  and  given  proof  of  learning,  know- 
ledge, experience,  and  the  other  qualifications  which  constitute  judicial  excel- 
lenccL  No  exception  in  this  respect  is  made  in  favour  of  an  Attorney-general 
OI  other  law  officer  of  the  Crown,  who.  however  eminent  and  distinguish^  their 
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position,  of  course  remain  members  of  the  Bar.  Notliing  could  have  been 
easier,  had  it  been  intended  to  make  such  an  exception,  than  to  have  included 
the  law  officers  of  the  Crown  among  the  persons  specified  as  eligible.  But  the 
eligibility  of  the  law  officers  does  not  even  appear  to  have  been  contemplated 
by  the  Qovemment  in  passing  the  present  Act,  a  provision  enabling  the  appoint- 
ment to  the  Judicial  Committee  to  be  made  from  the  Bar,  coutained  in  tne  BiU 
of  the  previous  year,  having  been,  I  presume  purposely,  omitted  from  the  Bill 
as  introduced  in  the  last  session.  It  is,  however,  unnecessarv  to  dwell  further 
on  this  point.  No  one  will  be  foimd  to  say  that  it  was  intended  to  make  a  law 
officer,  as  such,  eligible  under  this  Act 

It  being,  then,  plain  that  the  intention  of  the  Lenslature  was  that  the 
selection  &ould  be  made  from  the  judges,  I  cannot  shut  my  eyes  to  the  fact 
that  the  appointment  of  the  Attorney-General,  who  as  such  was  not  qualified 
under  the  Statute,  to  a  judgeship  (the  functions  of  which  he  is  not  intended  to 
discharge)  in  order  that  he  may  thus  become  qualified  according  to  the  letter  of 
the  Act,  cannot  be  looked  upon  otherwise  than  as  colourable,  as  an  evasion  of 
the  Statute,  and  a  palpable  violation,  if  not  of  its  letter,  at  all  events  of  its 
spirit  and  meaning,  i  cannot  help  thinking  of  what  would  have  been  the  language 
in  which  the  Court  of  Queen's  Bench  woula  have  expressed  its  opinion  if  such  an 
evasion  of  a  statute  had  been  attempted  for  the  purpose  of  qualifying  an  indi- 
vidual for  a  municipal  office,  and  the  case  had  been  brought  before  it  on  an 
information  in  the  nature  of  quo  warranto.  In  the  present  instance,  the  Le^s> 
lature  having  settled  the  <^uaiification  for  the  newly  created  office,  momentarily 
to  invest  a  party  otherwise  not  qualified,  with  a  qualifying  office,  not  that  he 
shall  hold  the  latter,  but  that  he  may  be  immediately  transferred  to  the  former, 
appears  to  me,  I  am  bound  to  say,  to  be  nothing  less  than  the  manufacture  of  a 
q^uaHfication,  not  very  dissimilar  in  character  to  the  manufacture  of  qualifica- 
tions such  as  we  have  known  practised  in  other  instances  in  order  to  evade  the 
law.  Forgive  me,  I  pray  you,  if  I  ask  you  to  consider  whether  such  a  proceeding 
should  be  resorted  to  in  a  matter  intimately  connected  with  the  administration 
of  justice  in  its  highest  departments. 

it  would  obviously  afrord  no  answer  to  the  objection  to  the  proposed  ap- 
pointment to  say  that  a  gentleman  who  has  held  the  position  of  a  law  officer  of 
the  Crown  must  be  taken  to  be  qualified  to  fill  any  judicial  office,  however  high 
or  important.  This  might  have  been  a  cogent  argument  to  induce  the  Legism^ 
ture  to  include  the  Attorney-General  among  the  persons  "  specially  qualified  *' 
under  the  Act ;  but  it  can  afford  no  justification  tor  having  recourse  to  what 
cannot  be  regarded  as  anything  better  than  a  contrivance  to  evade  the  stringency 
of  the  statute  as  it  stands.  The  section  in  question  makes  the  office  of  an  Indian 
chief  justice  a  qualification  for  an  appointment  to  the  Judicial  Committee. 
Suppose  that,  as  might  easily  have  happened,  an  Indian  chief  justiceship  had 
chanced  to  be  vacant  An  attomev-general  would,  of  course,  be  perfectly 
qualified  for  the  office.  What  would  have  been  said  if  the  Attorney-General 
had  been  appointed  to  such  a  chief  justiceship,  not  with  the  intention  of  his 
proceeding  to  India  .to  fill  the  office,  but  simply  for  the  purpose  of  his  becoming 
qualified,  according  to  the  letter  of  the  statute,  for  an  appointment  to  the  Judici«S 
Committee  ?  What  an  outory  would  been  raosed  at  so  palpable  an  evasion  of  the 
Act !  But,  what  possible  difference,  allow  me  to  ask,  can  there  be,  in  principle, 
between  such  an  appointment  as  the  one  I  have  just  referred  to,  and  an  appomt- 
ment  to  a  judgeship  in  the  Court  of  Common  Pleas,  the  duties  of  whicn  it  is 
not  intended  shall  be  dischaiged,  for  the  sole  purpose  of  creating  a  qualification 
in  a  pefson  not  otherwise  qualified  ?  I  cannot  refrain  from  submitting  to  you 
'that  such  a  proceeding  is  at  once  a  violation  of  the  spiht  of  the  Act  of  Parlia- 
ment and  a  degradation  of  the  judicial  office. 

I  ought  to  add,  that  from  every  member  of  the  legal  profession  with  whom 
I  have  Deen  brought  into  contact  in  the  course  of  the  last  few  days,  I  have  met 
with  but  one  expression  of  opinion  as  to  the  propoped  step— an  opinion,  to  use 
the  mildest  terms  I  can  select,  of  strong  and  imqualified  condemnation.  Such 
I  can  take  upon  myself  to  say  is  the  unanimous  opinion  of  the  profession.    I 
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h&vt  never  in  my  time  known  of  so  strong  or  iiniyersal  an  expression^  I  had 
almost  said  explosion,  of  opinion. 

Under  these  circumstances,  I  feel  myself  justified,  as  Chief  Justice  of  Eng- 
land, in  conveying  to  you  what  I  know  to  be  the  opinion  of  the  profession  at 
large,  an  opinion  m  wnich  I  entirely  concur.  I  feel  it  to  be  a  duty,  not  only  to 
the  profession,  but  to  the  Qoyemment  itself,  to  protest — I  hope  befoie  it  is  too 
late — against  a  step — as  to  the  legality  of  which  I  abstain  from  expressing  any 
opinion,  lest  I  should  be  called  upon  to  pronounce  upon  it  in  my  judicial  capa- 
city— but  the  impropriety  of  which,  for  the  reason  I  have  given,  is  to  my  mind 
strikingly  and  painfully  apparent. 

I  b^  you  to  believe  that  I  make  these  observations  in  no  unMendly  spirit, 
and  from  a  sense  of  duty  only.  I  should  sincerely  rejoice  at  the  promotion  of 
an  Attomey>General  who  has  filled  his  high  office  with  di^ty  and  honour ; 
but  in  the  position  I  occupy  I  feel  that  I  ought  not  to  stand  by,  and,  without 
observation  or  objection,  allow  a  judicial  appointment  to  be  made,  which,  from 
the  peculiar  circumstances  under  which  it  will  take  place,  is  open  to  such  serious 
exception,  and  which,  as  I  have  abundant  reason  to  oelieve,  will  be  the  subject 
of  universal  condemnation  and  regret 

MR.  GLADSTONE  TO  THE  LORD  CHIEF  JUSTICE. 

Dear  Lord  Chief  Justice. — I  beg  to  acknowledge  the  receipt  of  your  letter  of 
this  day's  date. 

As  the  transaction  to  which  it  refers  is  a  joint  one,  and  as  the  completed 
part  of  it,  to  which  you  object,  is  the  act  of  the  Lord  Chancellor,  I  have  referred 
your  letter  to  him. — Yours  faithfully,  W.  E.  Gladstone. 

The  Lord  Chief  Justice,  in  order  to  remove  the  apparent  impres- 
sion on  the  Premier's  mind,  that  he  objected  to  Sir  Eob^rt  Collier's 
qualifications  as  a  Judge  of  the  Common  Law  Courts,  wrote  to  Mr^ 
Gladstone  on  November  11,  saying: — 

I  cannot  allow  an  impression  so  wholly  erroneous  to  remain  without  seek- 
ing to  remove  it 

I  have  not  objected,  and  could  not  object,  to  the  appointment  of  Sir  Robert 
Collier  ajs  a  judge  of  the  Common  Pleas.  K  it  had  smted  his  views  to  accept  a 
judgeship,  I  should  have  been  the  first  to  welcome  his  advent  to  the  Bench. 
My  objection  to  the  present  appointment  of  Sir  Robert  Collier  is  not  an  objec- 
tion to  the  appointment  in  m,  but  as  being  intended  to  create  factitious  qualifi- 
cation for  a  seat  on  the  Judicial  Committee. 

It  was  because  its  ulterior  object  was  to  be  your  act  that  I  took  the  liberty 
of  addressing  myself  to  you. 

On  November  10,  the  Lord  Chancellor  wrote  to  the  Lord  Chief 
Justice,  saying  that  the  appointment  of  the  late  Attorney-General 
as  a  Judge  of  the  Court  of  Common  Pleas  was  completed,  and  that 
he  would  be  sworn  in  to-morrow ;  and  he  adds — 

The  appointment  has  been  made  with  a  full  knowledge  on  my  part  of  the 
intention  of  Mr.  Gladstone  to  recommend  him  for  appoiatment  as  a  member  of 
the  Judicial  Committee  under  the  Act 

I  have  thus  acted  advisedly,  and  with  the  conviction  that  the  arrangement 
was  justified  as  regards  both  its  fitness  and  its  legality. 

I  take  upon  myself  the  responsibility  of  thus  concurring  with  Mr.  Gladstone, 
and  am  prepared  to  vindicate  the  course  pursued. 

Ton  will  not,  I  trust,  think  that  I  am  wanting  in  respect  if  I  reserve  my 
explanation  for  a  more  suitable  opportunity  than  could  be  afforded  by  a  corres- 
poodence  with  yourself,  either  ouectly  or  through  the  medium  of  Mr.  Glad- 
•ton& 

The  Lord  Chief  Justice's  leply  on  11th  November  expresses  sur- 
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prise  and  regret  that  the  plan  had  been  arranged  with  the  Lord 
Chancellor's  concurrence,  and  under  his  advice;  and  proceeds 
thus : — 

It  was  superfluous  to  say  that  you  should  "reserve  your  explanation  for 
Bome  more  suitable  opportunity  than  could  be  afforded  by  a  correspondence  with 
me."  Nothing  could  be  further  from  my  expectation  than  that  my  letter  to  Mr. 
Gladstone  should  lead  to  a  vindication  of  the  course  proposed  to  be  adopted. 
My  only  object  was  to  bring  under  the  consideration  of  the  Government  the 
very  serious  objections  to  this  appointment  which  presented  themselves  to  my 
mind,  or  at  all  events  to  record  my  protest  against  what  I  honestly  believed  to 
be  a  violation  of  the  spirit  and  intention  of  an  Act  of  Parliament,  and,  therefore,  a 
degradation  of  the  judicial  office.  I  may  add  that  I  should  have  hesitated  to 
press  my  views  on  the  Government  if  I  natl  not  had  abundant  reason  to  believe 
that  those  views  were  shared  by  every  member  of  the  Bench,  and  I  may  add  of 
the  entire  Bar. 

While,  however,  I  freely  admit  that  I  am  not  entitled  to  any  explanation  of 
the  course  you  have  determined  to  adopt,  I  must  in  candour  say  that  I  think 
I  might  have  expected  that  grave  objections  to  a  proceeding  coimect^d  with  the 
administration  of  justice,  coming  from  one  holding  the  office  I  have  the  honour 
to  fill,  would  have  received  somewhat  more  consideration,  and  would  not  have 
been  dismissed  in  quite  so  summary  a  manner. 

Society  of  Solicitors,  Airdrie. — At  the  annual  meeting  of  this 
Society  on  28th  October  la.gt  the  following  office-bearers  were 
elected  for  the  current  year : — Mr.  Eobert  Watt,  Solicitor,  Airdrie, 
dean;  John  Kidd  Peebles,  Solicitor,  Airdrie,  vice-dean;  Thomas 
Andrew  Macfarlane,  Solicitor,  Airdrie,  secretary;  Gavin  Black 
Motherwell,  Solicitor,  Airdrie,  treasurer ;  Messrs.  Archibald  Young 
Eose,  John  Craig  Waddell,  John  Molison,  Solicitors,  Airdrie ;  Wil- 
liam Jackson,  Andrew  and  William  Young,  Solicitors,  Coatbridge ; 
and  Robert  Dunlop,  Glasgow,  members  of  council  Messrs  Eobert 
Watt,  J.  C.  Waddell,  G.  B.  Motherwell,  Thomas  Clark,  J.  K.  Peebles, 
and  T.  A.  Macfarlane,  Library  Committee.  Thomas  Clark,  J.  K. 
Peebles,  and  William  Young,  examiners.    Fiscal — J.  M.  Alston. 

Edirvburgh  Morayshire  Law  Society. — The  first  weekly  meeting  of 
the  society  took  place  in  the  Craigie  Hall,  St.  Andrew  Square,  oa 
Wednesday  evening,  November  29th.  There  was  a  large  attend- 
ance, and  Mr.  J.  Allan  Jeans  presided.  After  some  routine  busi- 
ness, the  meeting  proceeded  to  the  nomination  of  office-bearers,  when 
the  following  were  elected,  viz.: — President,  Mr.  David  Philip,  S.S.C; 
vice-president,  Mr.  J.  Allan  Jeans;  secretary,  Mr.  A.  Burnett;  and 
treasurer,  Mr.  E.  M.  Douglas.  The  President  afterwards  gave  his 
opening  address,  which  abounded  in  much  good  practical  advice  to 
the  law  students. 


Alexander  Monro,  Esq.,  S.S.C.  (1855),  Town-Clerk  of  Glasgow, 
died  in  that  city,  9th  Oct.  in  his  48th  year.  He  was  a  son  of  the  late 
Charles  Monro,  Solicitor,  Stonehaven,  and  a  brother  of  Mr.  George 
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Monro,  Advocate,  Sheriff  of  Linlithgow,  Clackmannan,  and  Kinross,; 
and  of  the  Eev.  Dr.  Thomas  Monro,  minister  of  Campsie.  Mr. . 
Monro  was  educated  at  Stonehaven  grammar  school,  and  after- . 
wards  at  King's  College,  Aberdeen.  He  subsequently  studied  in 
the  law  classes  of  Edinburgh  University.  He  acquired  his  practical 
legal  training  in  the  office  of  Messrs.  Dundas  &  Wilson,  W.S.,  where 
he  remained  until  his  appointment  as  second  town-clerk  of  Glas- 
gow, in  Feb.  1858.  Mr.  Monro's  election  was  followed  by  a  keen 
controversy  between  the  Town  Council  and  himself  with  reference 
to  the  terms  of  his  appointment ;  but  notwithstanding  any  feelings 
that  may  have  been  engendered  by  the  discussions  in  question,  the 
members  of  the  Town  Council,  and  those  who  ever  had  occasion  to 
transact  business  with  him,  have  always  been  ready  to  acknowledge 
his  great  ability  as  a  lawyer,  his  unvarying  industry,  and  his 
thorough  courtesy.  During  his  official  career  in  Glasgow,  Mr. 
Monro  had  been  engaged  in  the  most  important  legal  business  of 
the  Town  Council,  the  preparation  of  the  City  Improvement  Bill 
having  been  largely  entrusted  to  him ;  while  the  Gas  Bill  and  the 
Lighthouse  Bill,  likewise  promoted  by  the  Town  Council,  received 
the  benefit  of  his  careful  supervision.  Mr.  Monro  was  a  member 
of  the  English  Episcopal  Church.  He  leaves  a  widow,  but  no 
family. 

William  Carson,  Esq.,  Solicitor,  Town-Clerk  of  Wigtown,  died 
at  Wigtown,  Nov.  23.  Mr.  Carson  was  a  native  of  Kirkcowan,  and 
when  a  lad  in  his  teens  came  to  Wigtown  to  serve  his  apprentice- 
ship to  the  law.  He  afterwards  studied  at  the  University  of  Edin- 
burgh, and  in  an  office  there.  Ultimately  he  settled  down  in 
Wigtown,  first  as  joint  Town-Clerk  along  with  the  late  John 
Hawthorn,  Esq.,  and  latterly  as  sole  Town-Clerk.  Mr.  Carson  had 
many  trials  to  endure,  and  besides  the  death  of  several  young 
children,  he  had  to  mourn  the  decease  of  a  wife,  his  eldest  son, 
and  two  grown-up  daughters.  He  has  left  one  son.  Mr.  Carson 
was  much  beloved  for  his  humorous,  social,  cheerful,  and  happy 
disposition.  He  was  kind-hearted,  affable,  obliging,  and  charitable. 
The  funeral,  which  was  a  public  one,  was  attended  by  a  large  num- 
ber of  mourners  from  all  the  parishes  in  the  neighbourhood. 

John  Anderson,  Esq.,  Advocate,  Aberdeen,  youngest  son  of  the 
lat'e  James  Anderson,  Esq.,  banker,  Peterhead,  died  at  Peterhead, 
Dec.  1. 

Simon  Campbell,  Esq.,  S.S.C.  (Campbell  &  Smith),  died  at  his 
residence,  26  York  Place,  Edinburgh,  in  the  85th  year  of  his  age. 
Mr.  Campbell  was  bom  in  Greenock  on  the  10th  April  1787,  but 
was  removed  in  his  infancy  to  Glasgow,  where  he  received  his 
education,  and  studied  for  the  profession  of  which  he  was  so  long  a 
respected  meinber.  At  a  very  early  age  he  became  a  member  of 
the  Faculty  of  Procurators,  and  for  many  years  practised  with  con- 
siderable success  in  Glasgow.  In  1824  he  saw  reason  to  remove  to 
Edinbujgh,  where,  in  1829,  he  was  admitted  a  Solicitor  before  the 
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lupreme  Conrta  Since  then  he  has  continned  in  the  uninter- 
mpted  prosecutioli  of  his  profession  in  this  city.  For  the  last 
eighteen  months  his  physical  strength  has  been  declining,  and  in  a 
|j;reat  degree  he  has  been  confined  to  the  housa  Till  the  last  hour 
of  his  life,  however,  his  intellect  remained  unclouded,  and  his 
opinion  and  advice,  always  of  weight  and  authority,  wer^  to  the 
last  of  the  greatest  value  to  his  clients.  He  was  looked  upon  by 
the  members  of  his  own  department  in  the  profession  and  by  the 
Bar  as  a  very  exact  lawyer,  and  a  person  upon  whose  judgment  and 
integrity  implicit  confidence  could  be  placed.  For  the  greater  part 
of  his  career  in  Edinburgh  he  was  agent  for  the  City  of  Glasgow, 
the  Clyde  Trustees,  and  various  other  public  bodies  in  the  West  of 
Scotland.  In  politics  Mr.  Campbell  was  a  Liberal  Till  within  a 
few  years  of  his  death,  he  took  an  ewtive  interest  both  in  Parlia- 
mentary and  municipal  representation.  He  was  at  one  time  a 
member  of  the  Edinburgh  Town  Council  and  a  magistrate  of  the 
city ;  but  pressure  of  professional  duties  prevented  him  from  re- 
maining long  in  a  magisterial  position.  He  had  a  large  fund  of 
♦dry,  shiewd  humour. 


^CtB  of  Srttrttttt. 

•ACT  OF  SEDERUNT  IN  PURSUANCE  OF  THE  "COURT  OF  SESSION 
ACT  1868,''  AND  "  THE  TITLES  TO  LAND  CONSOLIDATION 
(SCOTLAND)  ACT  1868,"  ANENT  INHIBITIONS. 

Edu^buroh,  18^  November  1871. 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  Tested  in  them 
by  the  Act  of  Parliament  31  and  32  Vict,  chapter  100,  entitled  **  An  Act  to 
«  amend  the  Procedure  in  the  Court  of  Session  and  the  Judicial  Arrangements 
**  in  tiie  Superior  Courts  of  Scotland,  and  to  make  certain  Changes  in  the  other 
"  Courts  thereof ;"  and  in  pursuance  of  the  powers  vested  in  them  by  the  Act  of 
Parliament  31  and  32  Vict.,  chapter  101,  entitled  "  An  Act  to  Consolidate  the 
'*  Statutes  relating  to  the  Constitution  and  Completion  of  Titles  to  Heritable 
**  Property  in  Scotland,  and  to  make  Certain  Changes  in  the  Law  of  Scotland  re- 
"  lating  to  Heritable  Rights,''  do  hereby  Enact  and  Declare  as  follows  : — 

I.  That  the  mode  of  obtaining  Warrant  for  signeting  Letters  of  Inhibition  in 
the  form  mentioned  in  Section  156  and  Schedule  (Q  Q)  of  the  said  last  recited 
Act,  shall  be  by  production  of  a  Fiat  ut  Petitur  duly  obtained  in  the  Bill 
Chaml)er,  on  a  Bill  presented  along  with  a  proper  ground  of  Debt,  or  along  \rith 
a  depending  Summons  upon  which  the  Inhibition  is  to  be  raised. 

IL  That  nothing  herein  contained  shall  apply  to  Inhibition,  on  a  Warrant  to 
Inhibit  contained  in  the  Will  of  a  Summons,  in  virtue  of  the  powers  conierred 
by  Section  18  of  the  "  Court  of  Session  Act,  1868." 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  published  in  the  usual  manner. 

(Signed)       JOHN  INQLIS,  LP.D. 


ACT  OF  SEDERUNT  ANENT  REMITS  OB  CONTINGENTIAM. 

Edinburgh,  1th  December  1871. 
Thb  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  Tested  in  them 
by  the  Act  31  and  32  Vict,  cap.  100,  entitled  **  An  Act  to  Amend  the  Procedure 
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"  in  the  Court  of  Sessson,  and  the  Judicial  Airangements  in  the  Superior  Courts 
"  of  Scotland,  and  to  make  Certain  Changes  on  the  other  Courts  thereof  (31st 
"July  1868) ;"  do  hereby  Enact  and  Declare  as  follows  : — 

IsL  That  when  a  Cause  appears  in  the  Calling  List,  it  shall  be  held,  within 
the  meaning  of  &  9  of  the  Act  48  Geo.  III.  cap.  151,  to  be  brought  before  the 
Lord  Ordinary  and  Division  of  the  Court  specihed  in  the  Partibus  of  the  Sum- 
mons. 

2dL  That  when  two  or  more  Causes  having  a  contingency  with  each  other  ap- 
pear in  the  Calling  List  on  the  same  day,  the  Cause  which  is  brought  before  the 
Senior  Lord  Ordinaiy  shall  be  deemed  the  First  or  leading  Cause. 

dd.  That  an  Appeal  shall  be  held  to  be  brought  before  a  Division  of  the  Court 
in  the  sense  of  s.  9  of  the  Act  48  Qeo.  III.  cap.  151,  when  it  appears  in  the 
Single  Bills  ;  and  when  two  or  more  Appeals  having  a  contingency  with  each 
other  appear  in  the  Single  Bills  of  both  Divisions  on  the  same  day,  the 
Appeal  which,  appears  in  the  Single  Bills  of  the  First  Division  shall  be  held  to 
be  the  First  or  Leading  AppeaL 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  printed  and  published  in  common  form. 

(Signed)       JOHN  INQLIS,  LP.D. 


IirsuRAKCE — Fire  Policy, — H.  effected  a  policy  on  his  premises  with  the 
National  Insurance  Company.  The  policy  contained  a  clause  that  the  assured 
should  give  notice  to  the  company  if  anything  occurred  on  the  premises  insured, 
or  on  those  adjacent  thereto,  within  the  knowledge  of  the  assured,  whereby  the 
risk  should  be  in  any  way  increased.  Held,  that  where  the  risk  was  increased 
by  the  deposit  of  goods  on  the  assured's  own  premises,  the  question  of  knowledge 
did  not  arise,  and  that  it  only  had  reference  to  what  took  p^^ice  on  the  adjacent 
premises. — HilUrman  v.  The  National  Iruurance  Company;  I  Australian  Jur.y 
134;  1  WyaUy  tVebb,  and  A'Beckettylbb, 

Po8T-Datbd  Cheque — Payment  before  DcUe^-Negligence  of  Bankers, — The 
plaintiif  post-dated  a  cheque  and  paid  it  away.  It  was  presented  at  the  bank 
on  which  it  was  drawn,  and  paia  before  its  date.  The  bank  afterwards,  and 
bdbre  its  date,  dishonour^  a  cneque  of  the  plaintiff  for  a  smaller  amount  Held^ 
that  the  bank  were  bound  to  look  at  the  date,  and  were  guilty  of  negligence  in 

Sying  it  before  its  date,  and  were  liable  to  damages. — Hiruhdijfe  v.  BalUira^ 
mking  (Jornpany ;  1  Avstralian  Jur.y  169. 

Bill  of  Ezchanoe — Material  alteration. — ^After  issuing  and  acceptance  of 
bill  by  A.,  A^'s  wife's  name  was  added  as  joint  acceptor  with  A.  Held  to  be 
matenal  alteration,  although  when  done,  and  afterward,  she  was  a  feme  covert. 
The  Oriental  Bank  Corporation  v.  Beilby,  1;  I  Australian  Jur, ;  1  Webb,  A* Beckett, 
and  IViUiam^,  66. 

Bill  of  ExcuAXtois—Aceeptor'-Reneufal^Condition  precedent. — ^Drawer  and 
acceptor  of  bill  of  exchange  afi;reed  that  if  acceptor  paid  a  certain  amount  at 
maturity  it  would  be  renewed  lor  the  remainder.  Held,  that  a  full  payment  of 
amount  agreed  on  was  a  condition  precedent  to  acceptor's  right  to  renewaL — 
Fachtefi  v.  PolitZy  1  Australian  Jur.  26;  1  fVebby  A'Beckett,  and  JViUiams. 

Bank. — A  bank  in  Melbourne  received,  on  a  Fridav,  from  a  customer  in 
Launceston,  for  presentment  and  collection,  a  bill,  and  left  it  with  the  drawees 
for  acceptance  on  the  same  day.  The  drawees  wrote  their  names  upon  it,  accept- 
ing it  on  the  Saturday,  but  before  returning  it  to  the  bank  (which  they  did  on 
Tuesday),  cancelled  their  acceptance.  In  an  action  by  the  customer  against  the 
hank  for  n^ligence  in  presenting  the  bill,  heldj  that  the  bank  need  not  have 
presented  the  bill  for  acceptance  before  Saturday,  and  would  then  have  had  till 
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MoBday  to  obtain  the  acceptance,  or  the  refusal,  by  the  drawees,  to  accept,  and 
that  the  circumstance  of  having  presented  the  bill  on  Friday  did  not  compel^the 
bank  to  obtain  an  answer  on  Saturday.  A  bill  of  exchaoge  must  be  presented 
within  a  reasonable  time  of  its  receipt  by  the  holder,  which  is  a  mixed  question 
of  law  and  fact.  It  need  not  be  sent  for  acceptance  by  the  very  earliest  oppor- 
tunity, though  it  must  be  sent  without  improper  delay.  In  presenting  fresh 
bills  of  exchange  for  acceptance,  reasonable  oiligence  is  used,  if  done  on  the  day 
after  the  receipt  of  the  bill. 

A  bill  was  dishonoured  in  Melbourne  on  a  Monday,  and  notice  of  dishonour 
was  sent  to  the  drawer,  in  Launceston,  Tasmania,  by  a  mail  leaving  Melbourne 
on  Tuesday.  A  mail  had  left  Melbourne  for  Launceston  on  Monday  evening  ; 
but  letters  by  Tuesday's  mail  were  delivered  as  soon  as  those  by  Monday's  maiL 
Heldy  that  due  diligence  had  n^t  been  used  in  giving  notice  of  dishonour. 

If  a  drawee  has  written  his  name  on  a  bill  with  the  intention  to  accept,  he  is 
at  liberty  to  cancel  the  acceptance  before  the  bill  is  delivered,  or,  at  least,  before 
the  fact  of  tu^ceptance  is  communicated  to  the  holder. — Bank  of  Van  Dieman's 
Land  v.  Bank  of  Victoriaf  6  fVyatt,  JVebb  and  A' Beckett^  178, 

Bill  op  Lading — Carriage  of  goods — Liability  for  rust  damage, — In  an  action 
on  a  bill  of  lading  for  delivering  iron  in  a  damaged  condition,  the  bill  of  lading 
containing  a  clause  exempting  the  ship  from  liability  for  damage  caused  by 
rust, — Held,  (1)  that  it  lay  on  plaintiffs  to  prove  that  the  dama^  was  not  caused 
by  rust ;  and  (2)  that  if  the  oamage  was  caused  by  rust,  and  there  was  other 
damage  superadded  to  the  damage  by  rust,  it  was  for  the  plaintiffs  to  separate 
the  superadded  damage  from  the  damage  caused  by  rust. — Martin  v.  Hunter^  1 
Australian  Jur,  128;  1  H^ebb,  A'BechUt  and  Williams,  144. 

Bill  of  Lading — BiU  of  Exchange — Consignor  and  Consignee. — ^Where,  by 
the  bill  of  lading  goods  are  deliverable  to  shipper  or  his  order,  and  not  to  con- 
si^ee,  the  jus  disponendi,  or  control  over  the  property  in  goods  shipped,  remains 
with  the  shippers,  although  the  invoice  states  tnat  the  goods  were  '*  shipped " 
on  account  of,  and  at  the  risk  of  the  consignee  ;  such  statement  being  not  con- 
clusive of  itself  that  the  right  to  the  possession  of,  as  well  as  to  property  in  the 
goods  was  intended  to  be  unconditionally  passeji  to  the  consignee. 

Where  the  bill  of  lading,  indorsed  in  blank,  was  sent  to  consignee,  accom- 
panied by  a  bill  of  exchange  drawn  a^inst  the  cargo,  for  acceptance  by  him — 
ileld,  that  it  was  the  duty  of  the  consignee  either  to  approbate  or  reprobate  the 
transaction  in  toto,  and  that  he  could  not  accept  the  bill  of  lading  and  the  caigo, 
unless  he  also  accepted  the  bill  of  exchange  for  its  value.  AJso,  that  it  was  not 
necessary  for  the  shipper  to  advise  the  consignee  expressly  that  he  was  not  to  use 
the  bill  of  lading  unless  he  accepted  the  bill  of  exchange. — Shepherd  v.  Harrison^ 
(H.  of  L.),  40  L.  J.  Q.  B,  148. 

Parliament  —Borough  vote — Dioelling-house,— Where  a  house  of  ordinaiy 
construction,  free  from  structural  severance,  is  wholly  let  out  to  several  tenants, 
who  are  the  exclusive  rated  tenants,  either  of  one  room  or  of  two  rooms  com- 
municating by  the  common  staircase,  with  the  joint  user  of  the  passages  and 
staircases,  and  equal  control  over  the  outer  door,  fastened  or  not,  and  with  or 
without  the  joint  user  of  conveniences  outside  such  house,— IfcW,  per  Bovill, 
C.J.,  and  Keating,  J.,  that  the  tenements  of  such  tenants  are,  and  per  Willes,  d.y 
and  Brett,  J.,  that  they  are  not,  '*  dwelling-houses"  within  s.  3  of  the  Repre- 
sentation of  the  People  Act,  1867  (30  &  31  Vict.  c.  102).— Ellis  v,  ^urcA: 
Thompson  v.  Ward,  40  L.  J.  C.  P.  179, 

Neoliqbnce — Escape  of  vxiier  from  roof  occupied  by  landlord  to  lower  floor 
occupied  by  tenant^ — Where  the  owner  and  occupier  of  a  building  lets  the  lower 
floor  to  a  tenant,  and  remains  himself  in  occupation  of  the  upper  floors  and  roof, 
he  is  imder  no  liability  to  the  tenant,  either  implied  from  the  contract  between 
them  or  arising  from  duty  independent  thereof,  to  make  compensation  for 
damage  done  to  this  lower  fldor  by  an  escape  of  water  from  the  roof  caused  by 
an  accident  (such  as  a  rat  gnawing  a  hole  in  a  water-pipe)«  which  could  not 
have  been  prevented  by  the  exercise  of  reasonable  care  and  vigiknoe. — Garstain 
T.  Tayhr,  40  L.  J.,  Ex.  129. 


90TES  OF  CASES  IN  SHERIFF  COUBTS.  41 

Stamp  Duty — Benefit  Building  Society, — By  one  of  the  rules  of  a  benefit 
building  society,  duly  registered  pursuant  to  tne  6  and  7  Will.  IV.  c.  32,  every 
member  receiving  an  advance  was  to  give  security  by  mortgage  to  the  satisfac- 
tion of  the  board,  and  repay  the  amount  with  interest,  by  agre^  monthly  instal- 
ments. K»  was  the  occupier  of  a  cottage  and  jpremises  as  tenant  to  the  owner, 
who,  beins  a  duly  enrolled  member  of  the  society,  had  mortgaged  the  said  pre- 
mises to  t£e  trustees  of  the  society  as  security  for  an  advance  made  to  him  out 
of  the  funds  of  the  society  pursuant  to  the  provisions  of  the  said  Act.  The 
mortgagor  having  made  de&ult  in  his  payments  of  interest  and  other  moneys 
to  the  trustees  under  the  mortgage  deed,  the  latter,  in  pursuance  of  the  powers 
in  such  deed  contained,  entered  into  the  possession  and  into  the  receipt  of  the 
rents  and  proBts  of  the  said  mortgaged  premises,  and  whilst  in  such  possession, 
and  whilst  the  mortgage  deed  was  in  force  and  unsatisfied,  K.  paid  to  the 
defendant,  as  the  secretary  to  such  society,  the  sum  of  ^12  for  rent  of  the  said 
premises,  and  the  defendant  thereupon  gave  him  an  unstamped  receipt  for  the 
same  in  the  following  form  :  *'  Temperance  Land  and  Building  Society  (enrolled 
as  the  Temperance  Benefit  Building  Societv),  No.  2667, 4  Ludgate  Hill,  London, 
15th  Oct  1870.  Received  of  Mr.  G.  C.  Knight  £12,  rent  of  premises,  Barn- 
hove  Cottage,  East  Moulsey,  due  Michaelmas  1870.  For  the  trustees  of  the 
society,  Henrv  J.  Phillips,  secretary.*'  Held,  by  the  Court  of  Exchequer,  givinc^ 
judgment  in  favour  of  the  Crown,  that  the  receipt  in  question  was  liable  to  and 
required  a  stamp.  It  did  not  come  within  any  of  the  several  classes  of  docu- 
ments exempted  from  stamp  duty  by  s.  37  of  the  10  Geo.  IV.  c.  36,  but  was 
to  all  intents  a  document  given  as  between  landlord  and  tenant,  in  pursuance 
of  a  contract  between  them,  and  by  the  express  terms  of  the  document  itself  waa 
stated  to  be  a  receipt  for  rent  received  oy  the  landloid,— Attorney-General  v. 
PhiUips,  24  L.  T.  Rep.  N.  S.  832. 

Stamp  DvTt-- Benefit  Building  Society^lO  Geo,  IV.  c.  56,  s.  37—6  and  7 
WHL  IV,  e,  22,  8.  4.— The  rules  of  a  benefit  buildins  society  enabled  members 
after  twenty-dght  days'  notice  to  withdraw  their  snares,  in  the  order  of  the 
notices,  as  the  society  had  money  enough  to  pay.  The  withdrawal  was  by 
draft  payable  to  bearer,  furnished  by  the  society,  and  signed  by  the  member. 
Members  holdine  uncompleted  shares  in  it  likewise  with&ew  any  part  of  their 
money.  Such  arafts  were  usually  paid* a  few  dajs  after  notice.  Drafts  to 
bearer  were  also  sent  by  the  society  for  signature  to  members  entitled  to  interest 
on  their  shares.  The  society  did  not  purchase  land,  but  merely  lent  on  mort- 
gage to  memb^:B — Held,  that  these  drafts  were  liable  to  stamp  duty  as  cheques 
or  orders  for  payment  of  money,  and  were  not  within  the  exemption  in  10  Geo. 
IV.  c.  56,  8.  37,  which  is  limited  to  drafts  or  orders  by  an  officer  of  the  society 
for  its  purposes,  or  by  a  member  payable  to  himself  only. — Attorney-General  v. 
Gi^n,  40  L.  J.,  ExcL  134. 


^he  Stottiah  ^b)  M^sttzxnt  anb  Shtriff  Court  Reporter. 


SHERIFF  COURT  OF  ROSS-SHIRE.— Dingwall,  20th  Nov.  1871. 

Sheriff-Substitute  Hill  and  a  Jurt. 

Reg  V,  Williamson. 

Crime — Dying  DepotiHon — MediecU  Report — Previous  Conviction — Indictment' 
John  Williamson  was  accused  of  the  crimes  of  culpable  homicide,  or  alternately 
ai^aaaU  to  the  danger  of  life, — the  latter  crime  aggravated  by  previous  convic- 
tions of  assault. 

When  it  waa  offered  to  prove  panel's  judicial  declaration — objected  for  him 
that  iihel  did  not  heat  it  was  emitted  by  him,  the  verb  ''did/'  which  usoaUy 
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preceded  '^  emit,"  and  made  sense  of  the  sentence,  liaving  been  omitted.  Ob- 
jection repelled. 

When  the  declaration  of  the  jNirty  said  to  have  been  assaulted,  and  who  has 
since  died,  was  offered  to  be  proved,  it  was  objected  to  for  the  panel  on  the 
^und  of  insufficient  description  thereof  in  the  libel,  which  failed  to  describe 
It  in  terms  by  which  it  could  be  identified,  viz.  that  it  bore  to  be  signed  by  the 
person  declaring,  and  the  magistrate  before  whom  it  was  emitted.  There  were 
solemnities  ana  a  description  necessanr  in  the  case  of  panel's  judicial  declara- 
tion, and  a  lower  standard  could  not  be  applied  to  so  momentous  a  document 
as  this.    Moreover,  it  did  not  bear  to  have  been  on  oath.    Obiection  repelled. 

On  the  medical  reports  being  about  to  be  proved,  one  of  tnem,  that  of  the 
postmortem  examination,  was  objected  to  on  the  ground  that  an  opinion  was 
given  therein  of  what  was  evidently  hearsay  to  the  reporters.  The  objection- 
able passage  was  struck  out. 

Thereafter  three  previous  convictions  for  assault  against  panel  were  offered 
to  be  proved ;  to  wnich  it  was  objected  for  panel  that  the  occasions  and  the 
Courts  before  which  panel  was  said  to  have  been  convicted,  not  having  been 
specifically  affirmed  in  the  body  of  the  libel  after  the  narration  of  the  crimes 
in  the  minor  proposition,  they  could  not  be  received.  The  objection  was  sus- 
tained. 

AeL'-Moffat,  P.F.    AU.—Shaw. 


SHERIFF  COURT  OF  RENFREWSHIRE.~-SheriffB  Fbaber  and  Cowan. 

Sim  v.  Thomson  and  Others. — Nov,  14. 

Accounting — Foreign  Executor — Executry  Bond  of  Caution — JuriedictiofL — ^The 
pursuer  in  this  action  claimed  an  accounting  for  his  share  of  the  funds  of  the 
executry  of  the  late  Mrs.  Mary  Thomson  or  Sim,  who  resided  in  Paisley,  and 
died  domiciled  there.  The  principal  defender,  Willicm  Thomson,  who  resides 
at  Carlisle,  in  England,  applied  lor  and  obtained  decemiture  and  confirma- 
tion, as  executor  dative  qua  next  of  kin  to  the  deftmct,  from  the  Commis- 
sary of  Renfrewshire  at  Paisley.  The  bond  of  caution  in  the  executry  was 
fipranted  by  John  Thomson,  railway-clerk  at  Carlisle,  and  Hugh  Sim,  col- 
lector of  assessments.  Paisley,  and  was  also  subscril)ed  by  the  executor..  In  the 
bond  there  is  the  following  clause,  viz. : — "  And  both  parties  subject  themselves, 
their  heirs,  and  successors,  to  the  jurisdiction  of  the  Conmiissary  of  the  Com- 
missariot  of  Renfrew  in  this  particular,  and  appoint  his  clerk's  office  in  Paisley 
as  a  domicile  whereat  they  may  be  cited  to  all  tne  diets  of  Court,  at  the  instance 
of  all  and  sundry  having  interest  in  the  defunct's  effects,  holding  any  citation 
legally  affixed  and  left  for  them  upon  the  wall  of  the  said  office  as  sufficient  as 
if  they  were  personally  summoned."  The  defenders  urged  the  preliminary  plea 
of  "  no  jurisaiction  ;*'  to  which  the  pursuer  answered,  that  the  defenders  were 
liable  at  common  law  to  the  jurisdiction  of  the  Courts  of  the  Judge  Ordinary 
of  the  county  in  which  the  executor  had  obtained  his  title  of  confirmation  and 
where  the  funds  were  situated  ;  and  further,  that  the  said  clause  in  the  bond 
of  caution  was  substantially  a  prorogation  of  the  Sheriff's  jurisdiction. 

The  following  interlocutors  were  pronounced,  viz, : — 

Paisley f  3d  October  1871. — Having  considered  the  closed  record  and  heard 
parties'  procurators,  for  the  reasons  stated  in  the  accompanying  note — Repels 
the  preliminary  pleas  stated  on  the  part  of  the  defenders,  allows  both  parties  a 
proof  of  their  respective  averments,  and  the  pursuer  a  conjunct  probation  : 
Qrants  diligence  against  witnesses  and  havers,  and  appoints  the  proof  to  pro- 
ceed on  the  30th  current,  at  ten  o'clock  a,m.         (Signed)        Hugh  Cowan. 

Note. — The  principal  defender  in  this  action  is  executor  in  the  estate  to  which 
it  relates, — having  been  confirmed  as  such  by  the  Commissary  of  the  county  of 
Renfrew, — ^and  as  such  he  has  found  caution  acted  in  the  Commissary-court 
books  in  the  usual  form.    The  great  bulk  of  the  estate  ia  still  locally  situated 
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in  tlie  coTUity  of  Benfrew.  It  is  true,  on  the  other  hand,  that  he  and  one  of  the 
other  defenders,  his  cautioner  in  the  bond,  reside  outwith  the  county,  and  even 
in  England.  This  circumstance  does  not  appear  to  the  Sheriff-substitute  to 
deserve  any  weight  in  the  decision  of  the  preliminary  questions  raised.  There 
are  in  the  other  circumstances  stated,  and  in  the  nature  of  the  action,  concln- 
sive  and  well-established  principles  fixing  the  proper  jurisdiction  in  the  courts 
of  this  GountiT.  In  the  fiist  place,  the  funds  to  which  the  cause  relates  are 
locally  situated  here,  and  rations  rei  sita  the  question  is  properly  raised  here. 
In  the  next  place,  the  defender  is  an  officer  of  this  Court,  his  title  proceeds 
from  the  Commissary  of  Renfrewshire,  and  he  not  only  is  bound  to  account  to 
the  Judge  of  that  Court,  on  the  general  principles  of  international  law,  for  all 
funds  administered  in  virtue  of  tue  authority  from  him  proceeding,  but  he  has 
given  bond  binding  himself  to  do  so  before  the  confirmation  or  letters  of  ad- 
xninistration  were  issued  in  his  favour.  It  is  a  well-established  principle  that 
lie  must  account  in  the  courts  of  the  country  from  which  his  authority  is  de- 
rived,— a  rule  grounded  upon  general  consideration  of  equity  of  administration, 
and  the  hardship  which  would  be  occasioned  to  the  creditors  of  the  deceased, 
if  they  were  obliged  to  follow  the  executor  out  of  the  domicile  of  the  deceased 
to  whatever  distant  country  he  might  betake  himself— hardship  arising  not  only 
from  inconvenience  and  expense  of  pmvuit,  but  also  from  the  possible  introduction 
of  new  and  strange  principles  of  administration,  different  from  those  that  would 
have  been  applied  in  the  courts  of  the  domicile.  The  propriety  of  this  rule  is 
farther  illustrated  by  its  converse,  **  That  no  suit  can  be  brought  or  maintaiued 
by  any  executor  or  administrator,  or  against  such  in  his  official  capacity,  in  the 
eourts  of  any  other  country  except  that  from  which  he  derives  his  authority  to 
act  in  virtue  of  the  probate  and  letters  testamentary,  or  the  letters  of  adminis- 
tration there  granted  to  him."  This  is  stated  by  Story  to  be  a  general  doctrine 
of  the  common  law  recognized  both  in  England  and  America.  It  is  well  estab- 
lished bv  a  long  train  of  authorities.  But  it  is  maintained  that  even  if  the 
courts  of  Scotland  are  the  above  competent  tribunal,  it  is  the  Court  of  Session, 
and  not  the  Sheriff  Court,  which  ought  to  be  resorted  to.  It  appears  to  the 
Sheriff-substitute  to  be  a  sufiicient  answer  to  this  contention,  that  the  question 
in  this  case  relates  to  an  estate  for  authority  to  administer  which  the  oefender 
himself  resorted  to  the  local  court  of  Renfrewshire,  and  that  he  undertook  to 
administer  the  estate  under  the  order  of  that  court  The  subject  of  the  action 
is  one  which  the  public  policy  of  the  realm  has  committed  to  the  administra- 
tion of  the  inferior  tribunals  of  the  county,  which  indeed  have  an  original  and 
independent  jurisdiction  in  such  questions.  Then,  further,  there  are  the  tenns 
of  the  bond.  True  it  is  that  it  expressly  mentions  the  Commissary  of  Renfrew- 
shire, and  not  the  Sheriff.  The  bond  is  in  terms  which  have  come  down  to  us 
from  a  very  remote  period.  They  were  originally  framed  at  a  time  when 
actions  such  as  the  present  were  competent  in  the  Commissary  Courts.  This 
is  no  longer  the  case,  these  having  been  to  certain  effects  abolished,  and  the 
jurisdiction  transferred  to  the  Sheriff  Courts.  The  Sheriff  being  now  the  Com- 
missaij,  and  such  actions  alone  competent  now  before  his  courts,  to  hold  that 
this  bond  is  limited  to  questions  in  the  Commissary  Court,  would  be  to  make  it 
nn^tory  and  to  deprive  it  of  all  life  and  force.  In  its  true  meaning,  it  must 
be  held  to  apply  to  Sheriff  Courts,  which  in  all  such  questions  are  truly  Com- 
missary Courts. 

The  cautioners  are  not  entitled  to  demand  that  the  executor  be  first  discussed  ; 
and  therefore,  in  the  opinion  of  the  Sheriff-substitute,  they  are  competently 
sued  in  the  present  action.  (Intd.)        U.  C. 

Editiburgh,  I4th  November  1871. — The  Sheriff  having  considered  this  process, 
— Recalls  in  hoc  statu  the  interlocutor  appealed  from,  opens  up  the  record,  and 
allows  parties  to  amend  the  same  by  inakiug  averments  of  facts  and  circum- 
stances relative  to  the  defender's  plea  of  no  jurisdiction,  and  remits  the  cause  to 
the  Sheriff-substitute  to  be  further  proceeded  with. 

(Signed)        Patrick  Fraser. 

The  Sheriff  ia  unable  lo  dispose  of  the  plea  against  the  jurisdiction  of  the 
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Court,  both  for  want  of  necessary  averments  and  want  of  proof.  The  Sheiiff- 
Bubstitute  Rtates  in  his  note  that  the  funds  are  within  the  jurisdiction  of  the 
Court,  l)ut  this  nowhere  appears  from  the  records  For  anything  that  is  shown 
there,  the  whole  funds  may  be  in  England.  The  executor  is  described  &s  being 
in  Carlisle,  and  one  of  the  cautioners  is  also  resident  there  ;  and  apparently  the 
sole  ground  of  jurisdiction  is  that  confirmation  was  expede  before  trie  Conimis- 
sary  of  Renfrewshire.  There  is  authority  to  the  effect  that  an  English  executor 
who  has  expede  confirmation  in  Scotland  is  answerable  to  the  Court  of  Session 
to  account  lor  the  funds  in  his  hands,  provided  arrestment  jurudictionis  fun^ 
dandce  causa  has  been  used  against  him  {Lee  v.  M^Nomie^  16th  Jan.  *1845, 
7  D.  270,  and  per  Lord  Chancellor  Loughborough  in  Fergiuon  v.  DougUu,  Herons 
&  Coy. J  3  Patun's  Appeals,  p.  510).  But  the  Sheriff  is  not  aware  that  the  juris- 
diction of  a  Scotch  Court  has  ever  been  carried  further  than  this ;  and  he  wishes 
to  know  if  parties  can  make  their  averments  more  distinct  upon  the  subject. 
As  Connnissary,  this  process  is  not  before  him,  and  a  commissary  has  no  power 
to  decide  in  an  action  respecting  the  right  to  moveables  alleged  to  be  part  of 
the  executry  of  a  person  deceased  (Barclay's  M^Glashan,  p.  55). 

(Intd.)        P.  F. 

[N.B. — The  action  has  been  compromised.] 

Aa.-^M'BoberL    AU.^Young, 


SHEBIFF  S.  D.  COURT,  PERTH. 
Sheriff  Babclat,  LLD. 

POUCB  COMMBS.  OF  PERTH  t7.  A.  B. 

General  Police  and  Improvement  Act  1862 — Finality  of  Orders  hy  Commissioners 
— The  Police  Commissioners  some  time  ago,  on  the  assumption  that  a  certain 
street  was  a  "  private''  street,  repaired  it  under  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1871,  and  charged  the  owners  M'ith  the  expense.  All  the 
owners  with  exception  of  two  met  the  demand.  One  of  the  two  was  sum- 
moned for  his  share,  and  the  S.-S.,  in  deciding  against  him,  gave  the  following 
notes : — 

This  is  an  action  for  recovery  of  nine  pounds,  nineteen  shillings,  on  the  fol- 
lowing statement : — '^  To  amount  of  Private  Improvement  Assessment,  for 
paving  Rose  Terrace,  Perth,  chargeable  against  and  leviable  from  the  defenders, 
for  the  year  from  15th  May,  1870,  to  I5th  May,  1871,  in  terms  of  the  Qeneral 
Police  and  Improvement  (Scotland)  Act,  1862."  The  case  is  one  of  consider- 
able value,  as  the  sum  now  sued  for  is  only  one-third  of  the  whole  sum  assessed 
or  allocated  on  the  defender's  property,  the  same  having  been  by  the  Commis- 
sioners (under  the  404th  section  of  the  Police  Improvement  Act)  spread  over 
three  years.  It  is  also  a  case  of  nicety  and  considerable  importance,  bearing 
upon  a  very  cumbrous,  or,  as  designated  in  the  House  of  Lords,  "  obscure  Act  of 
Parliament,"  which,  in  the  vain  attempt  to  comprehend  everything  connected 
with  civic  economy,  has  exposed  itself  to  nmch  perplexity  ana  seeming  contra- 
dictions. Under  these  circumstances  the  Shenff-substitute  formerly  pointed 
out  to  the  parties,  in  the  shape  of  notes,  the  desirableness  of  the  case  being 
brought  for  the  whole  sum  in  tne  Ordinary  Roll,  su{>erseding  execution  for  the 
instalments  not  yet  payable.  He  was  willing  to  remit  this  case  to  the  Ordinary 
Action  Roll,  so  that  the  opinion  of  the  Sheriff  might  be  obtained  ;  but  then,  in. 
that  case,  the  decision  could  scarcely  be  set  up  to  rule  the  future  inptalments. 
(See  24th  Feb.,  1860,  Robertson  32,  Jurist  375.)  He  understood  that  the 
parties  were  willing  to  take  the  decision  of  the  Sheriff-substitute,  as  in  a  Small 
Debt  case  ;  but,  seeing  its  importance,  he  has  heard  the  parties  at  great  length, 
at  a  specif  diet,  and  has  bestowed  the  utmost  attention  to  the  interpretation  of 
the  various  clauses  of  the  Statute,  and  to  the  several  decided  cases  referred  to  on 
both  sides.  The  defenders  contend — First :  That  the  street  at  Rose  Terrace 
was  a  public  and  not  a  private  street,  and,  therefore,  the  repair  the  expense  of 
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which  is  now  sned  for  fell  upon  the  public  funds,  and  not  upon  the  individual 
proprietors  ;  and  secondly  :  That  though  it  be  otherwise,  the  allocation  upon 
the  defender  is  not  fairly  made  on  the  principles  of  the  Statute.     The  pursuer, 
on  the  other  hand,  contends  that  the  defenders,  not  having  availed  themselves 
of  the  appeal,  first  to  the  Commissioners,  and  next  to  the  bheriff,  are  precluded 
on  both  points,  and  that  the  Sheriffs  duty  is  now  merely  ministerial,  and  to 
enforce  the  assessment  imposed  on  the  defenders  by  the  Commissioners.     It  is 
admitted  that  all  the  notices  required  by  the  Statute  were  duly  given,  and  that 
the  defenders  neither  appealed  to  the  Commissioners  nor  to  the  Shenff,  cither 
against  the  order  to  repair  the  street  as  a  private  street,  or  on  their  failure  so 
to  do,  and  the  Commissioners  performing  the  work  themselves,  against  the  conse- 
quent imposition  and  allocation  of  the  assessment,  or,  rather,  expenses  of  tlie 
repair,     it  is  also  admitted  that  all  the  proprietors,  with  one  other  exception, 
Lave  submitted  to  the  assessment  and  its  allocation  on  the  same  principle  as 
that  applied  to  the  defenders.    Although  such  fact  cannot  exclude  the  defenders 
from  their  legal  rights,  yet  it  certainly  renders  the  case  all  the  more  delicate,  as 
thus  involving  the  rights  of  third  parties  who  are  not  in  court.     The  Sheriff- 
Bubstitute  holds  it  to  be  a  well-ascertained  principle  in  law,  that  where  a  mode 
of  procedure  or  right  of  appeal  is  expressly  provided,  not  as  a  common  law 
remedy,  but  created  by  Statute,  that  form  of  procedure  must  be  strictly  followed, 
and,  if  not,  no  relief  can  be  otherwise  given  to  the  negligent  or  aquiescent 
party.    This  is  all  the  stronger  where  the  deliverance  or  judgment  of  a  consti- 
tuted authority  is  declared  final  and  conclusive,  or  where  similar  terms  are  ad- 
jected to  an  appeal  from  that  body  to  a  higher,  or  court  of  final  judgment.    The 
only  exception  to  this  rule  is  where  authorities,  either  administrative  or  judicial, 
go  beyond  their  power  and  exercise  rights  or  give  judgments  outwith  the  statute 
or  junsdiction.     In  that  case  the  Supreme  Court  as  the  controlling  power  can 
be  evoked  to  restrain  all  inferior  autnorities  or  jurisdictions  from  exceeding  the 
limit  of  their  power  or  jurisdiction  either  at  common  law  or  under  special 
statute.     It  is  not  permitted  for  one  co-ordinate  power  or  jurisdiction  to  control 
another,  that  power  alone  rests  with  the  Supreme  Court.     (See  18th  February, 
1809,  IHwson,  F,  C,  202,  and  numerous  suosequent  decisions  to  same  effect.) 
With  these  general  views  the  Sheriff-substitute  has  first  directed  his  attention 
to  the  clauses  in  the  gigantic  statute,  and  next  to  decided  cases  either  under 
that  or  similar  statutes.    By  the  146th  section  the  Commissioners  have  power 
to  improve  and  form  public  streets,  *'and  any  person  considering  himself 
aggrieved  may  appeal  to  the  Sheriff  in  manner  after  provided.''    Section  150 
applies  to  private  streets,  being  the  section  under  which  this  case  falls.     Section 
151  imposes  the  expenses  upon  the  proprietors  according  to  their  frontage. 
But  the  following  section  authorises  the  Commissioners  to  adopt  another 
mode  of  apportionment  as  they  shall  consider  just,  and  which  other  mode  has 
been  adopted  in  this  case.    Section  157th  concludes  the  division  of  the  Act  set 
apart  for  paving  and  maintaining  streets,  with  the  appellate  clause  that "  it  bhall 
be  lawful  for  any  person  whose  property  may  be  afiected,  and  who  thinks  him- 
self thereby  aggrieved,  to  appeal  to  the  Sheriff  in  manner  after  provided.''    The 
notices  required  by  the  Statute,  before  the  Commissioners  can  adopt  the  15()th 
and  following  sections,  ore  provided  by  the  394th  section,  and  are  admitted  to 
have  been  given.     The  power  of  imposing  rates  or  assessment  (supposing  that 
the  recovery  of  the  expense  of  the  repair  of  a  private  street  falls  within  and 
vnder  these  names),  and  the  right  of  appeal  is  regulated  by  the  106th  section,  and 
which  declares  that ''  the  decision  of  the  Commissioners  upon  all  such  appeals 
shall  be  final,**  and  the  following  section  provides  "  for  the  recovery  of  the  same 
in  the  same  way  and  manner  as  debts  are  recoverable  by  the  law  of  Scotland." 
Under  the  assessing  clause  there  is  no  special  mention  of  appeal  to  the  Sheriff ; 
but,  on  the  contrary,  the  decision  of  the  Commissioners  is  declared  final.     It  is 
tkns  remarkable  that  whilst  throughout  the  statute  there  are  repeated  references 
to  the  right  of  appeal  to  the  Sheriff  as  subsequently  provided  for,  no  such  indi- 
vidual reference  is  made  under  the  assessing  department  of  the  statute.     But 
perhaps  in  a  case  where  the  assessment  is,  as  here,  rather  to  recover  the  expense 
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of  works,  the  appeal  may  be  considered  to  fall  within  the  396th  and  397th 
sections  of  the  statute,  and  by  the  latter  it  is  declared  that  '*  the  decision  of  the 
Sheriff  shall  in  all  cases  be  final  and  conclusive,  and  not  subject  to  review  by 
suspension,  reduction,  or  advocation,  or  in  any  manner  of  way/    Tne  defender 
in  the  first  place  pled  that  under  the  146th,  157th,  39nth,  and  397th  sections 
the  appeal  to  the  Sherifi:  is  only  permissive  and  not  imperative.     He  also  main- 
tained that  under  the  438th  section  the  jurisdiction  of  the  Sheriffs  and  Guild 
Courts,  '*  where  the  case  shall  in  the  first  instance  have  been  brought  before  or 
taken  up  by  such  courts,  shall  not  be  excluded  by  the  jurisdiction  conferred  by 
this  Act.''    He  also  founded  upon  the  401st  section,  which  authorises  expenses 
to  be  recovered  as  any  debt,  and  upon  the  107th  section  which  authorises  the 
recovery  of  rates  and  assessments  in  the  same  way.     The  Sheriff-substitute 
upon  close  study  of  the  statute  is  decidedly  of  opinion,  it  being  admitted  that 
the  due  notices  were  all  given,  and  that  no  appeal  was  taken  to  the  Commis- 
sioners, and  from  them  to  the  Sheriff,  his  duty  is  merely  now  ministerial  to 
enforce  recovery  of  the  rates  or  expenses,  and  that  he  can  neither  review  the 
order  of  the  Commissioners  to  repair  the  street  or  the  allocation  of  the  expense 
npon  the  proprietors.    He  is  not  moved  by  the  defender's  references  to  other 
sections.    This  case  has  not  been  brought  before  him  under  the  146th  section, 
which  perhaps  it  might  have  been  by  interdict  or  for  decree  to  perform  ;  but  it 
is  a  secondary  action  to  enforce  existing  orders  of  a  duly  constituted  statutory 
body,  neither  sought  to  be  interdicted  as  beyond  the  statute  nor  appealed  against, 
and  therefore  ad^uiesced  in.    To  hold  as  the  defender  maintains,  that  when  an 
action  is  brought  to  recover  expenses  duly  imposed  the  Sheriff  has  the  power 
to  review  the  whole  proceedings  of  the  Commissioners,  would  be  to  usurp  their 
powers  and  to  strike  out  or  nullify  the  whole  sections  of  finality  founded  on  by 
the  pursuer  and  herein  before  referred  to.     The  decided  cases  uniformly  support 
the  views  above  expressed  by  the  Sheriff-substitute.     In  the  first  place  there  is 
a  long  series  of  decisions  under  statutes  which  provide  a  certain  mode  of  appeal, 
such  as  in  the  Sheriff  and  Justice  of  the  Peace  Small  Debt  Acts,  Penal  and 
Police  Statutes.     (See  Uth  Feb.,  1826,  Craigie  affirmed,  25th  June,  1827,  2  S. 
642.)     In  all  these  cases  an  appeal  is  provided  to  the  Circuit  Court  or  to  the 
Quarter  Sessions.    The  Supreme  Courts,  both  Session  and  Justiciary,  uniformly 
refuse  to  receive  an  appeal  upon  the  merits  or  even  on  matters  of  form,  with  the 
only  exception  where  the  inferior  court  has  exceeded  the  jurisdiction  and  gone 
without  the  statute.     There  are  some  cases  under  the  General  Police  Act  (the 
statute  now  dealt  ^-ith)  which  are  very  instructive  on  this  point    There  is  the 
case  of  Smeaton  against  the  Police  Conunissioners  of  St.  Andrews.    The  first 
stage  of  this  case  is  under  date  17th  May,  1865, 37  Uuriit  422).    There  a  party 
sought  to  suspend  an  order  by  the  Commissioners  ol  Police  under  the  same  Act 
now  under  discussion*    The  Lord  Ordinary  refused  the  suspension,  holding  that 
the  only  remedy  was  an  appeal  to  the  Sheriff,  and  the  Court  unanimous^  ad- 
hered without  even  calling  on  counsel  to  support  the  Lord  Ordinary's  judgment. 
The  party  thereon  appealed  to  the  Sheriff,  v^o  dismissed  the  appeal.    But  t^e 
Commissioners  and  the  private  party  subsequently  having  made  an  arrange- 
ment, which  they  desired  to  fall  m>m,  the  case  once  more  came  before  the  court 
(30th  March,  1867,  39  Jutiii,  376).     The  court,  while  they  held  it  open  to  the 
parties  to  made  an  extrajudicial  arrangement,  were  unanimous  "^  that  the  judg- 
ment of  the  Sheriff  is  final  and  conclusive  in  the  matter  thereby  dealt  wim. 
The  terms  of  the  statute  (the  judgment  being  within  it)  are  direct  and  positive." 
The  case  once  more  came  before  the  court,  10th  December,  1868  (41  Jurist,  132). 
The  court  held  that  the  agreement,  varying  the  decision  of  the  Sheriff,  was  not 
proved,  but  an  appeal  was  taken  to  the  House  of  Lords  (20th  March,  1871,  43 
Jurist,  349.)    The  court  of  ultimate  resort  held  the  arrangement  proved,  but  in 
all  the  courts  the  right  of  appeal  to  the  Sheriff,  and  that  his  jud^ent  theieon 
was  final,  if  within  the  statute,  was  clearly  assumed,  but  leaving  it  open  to  the 
parties  to  make  any  other  arrangement    Another  case  is  that  of^  Campbell 
against  the  Commissioners  of  Police  of  LeitL    The  first  stage  of  that  case  was 
under  date  29th  June,  1865  (37  Jurist,  646).    The  case  arose  by  suspension  of  a 
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lesolntion  by  the  Commiflaioneis  to  pave  a  street,  and  the  question  was  as  here, 

whether  that  street  was  public  or  pnvate,  and  whether  it  fell  within  the  Qeneral 

Police  Actfso  that  the  question  of  jurisdiction  of  the  Commissioners  was  at  once 

raised  before  the  order  was  carried  into  execution.    The  court  ordered  an  inquiry 

aa  to  giving  the  notices.    The  Leith  case  again  appeared,  2l8t  June,  1866,  (38 

Jurist,  445).    The  court  held  that  the  street  was  a  private  street,  and  that  the 

notic^  applicable  to  such  had  been  regulariy  given,  and,  therefore,  they  refused 

the  interdict :  but,  on  an  appeal  to  the  House  of  Lords,  28th  February,  1870  (42 

JurUty  310),  their  Lordships  found  the  notices  had  not  been  given  as  required 

by  the  Statute,  and  that,  therefore,  the  proceedinss  were  ultra  mres  of  the  Com- 

miasioners— the  last  case,  and  which  was  expressly  in  point,  being  not  merelv 

under  the  same  Statute,  but,  singularly  enough,  from  the  same  locality  (7th 

December,  1869  (42  Jurist,  107),  the  Lord  Advocate  against  the  Commissioners  of 

Police,  Perth).    In  that  case,  as  in  Campbell's,  the  party  aggrieved  sought  his 

remedy  by  suspension  before  the  work  was  carried  into  execution.    The  Sheriff- 

sabstitute  adopts  the  reasoning  of  the  Lord  Justice-Clerk :  If  the  order  of  the 

Commissioners  be  within  the  Statute,  then  the  onljr  remedy  is  by  appeal  to  the 

Sheriff  upon  all  matters  of  detail,  and  whose  decision  is  final  and  subject  to  no 

review.     But  should  the  question  be  raised  whether  the  oneration  be  within  the 

Statute,  or  that  the  power  sought  is  beyond  his  authoritv,  that  question  can  alone 

be  properly  tried  before  the  Supreme  Court,  either  by  suspension  before  the 

operation  is  carried  into  execution,  or,  perhaps,  even  after  that,  by  reduction 

where  the  party  could  show  cause  why  he  had  not  adopted  the  preventive  rather 

than  seek  the  remediable  measure.    But  there  can  exist  but  one  opinion  that  the 

defender  here,  after  admittedly  receiving  the  notices,  and  without  appeal  to  the 

Commissionere  or  the  Sheriff,  or  seeking  the  protection  of  the  Supreme  Court, 

but  allowing  the  work  to  be  finished,  cannot  now,  for  the  first  time,  in  the 

dispatchful  procedure  of  a  SmaU  Debt  Court,  in  an  action  for  recovery  of  an 

instalment  of  the  expenses,  seek  to  upset  the  whole  procedure,  and  to  maintain 

that  from  the  first  the  Commiasioners  acted  outwith  the  Statute,  and  beyond 

their  powers.  (Signed)        Hugh  Barclay. 

Far  Police  Commistion^Mr  Thomas,  solicitor. 

Far  Defenders— Mr  H^burfiy  solicitor. 
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FIRST  DIVISION. 

COUPEB  V,  GUNN. — NoV,  22. 

Tandatary.—  Appeal  from  the  S.  C.  of  Caithness.  The  questions  were 
(I)  whether  a  defr.  who  goes  abroad  pendente  processu  with  vague  intention  of 
letuming  is  bound  to  sist  a  mandatary  ;  and  (2)  whether  in  such  a  case  a  man- 
date by  the  party  is  necessary,  or  whether  mandatary  may  be  fo'imd  and  sisted 
hy  the  agent  in  the  cau&e.  The  Sheriff  (Thoms)  found  a  mandate  necessary,  and 
that  a  mandate  must  be  produced  ;  and  defr.  having  failed  to  comply  with  these 
lequirements  after  time  allowed,  decerned  against  him.  Defr.  appealed,  and 
founded  on  certain  dicta  of  L.  J.-C.  Hope  in  Elder  v.  Young,  16  D.  1003.  The 
Court,  however,  adhered  to  the  Sheriff's  judgment,  holding  that  the  dicta  in  ques- 
tion were  obiter,  and  o^yoeed  to  other  cases,  and  to  the  fixed  nractice  of  the  Court, 
that  wherever  a  party  is  ordered  to  sist  a  mandatary,  a  mandate  from  the  litigant 
himself  must  be  produced  if  required. 

AIL— J.  C,  Smith,  M'Keehnie.    Agent— J.  A.  GiUespie,  S.S.C. Act-^Maek-' 

MlodL    AgenU—JSams,  Home,  dt,  LyeU,  W.S. 
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BFBGIAL  CASE— RAMSAT's  TRUSTEES  et  oL — NoV.  24 

Trust— Evacuation — Recal  of  Antenuptial  trust  hyMarrifA  Woman, — By  ante- 
nuptial contract  between  Mrs.  Ramsay  and  Admiral  G.  Ramsay,  her  husband,  she 
conveyed  to  trustees  her  whole  property,  with  directions  to  nold  £5000  for  be- 
hoof of  the  spouses  in  liferent  and  issue  of  the  marriage  in  fee  ;  and  it  was  pro- 
vided that  her  property  other  than  the  j^5000  should  be  held  by  the  trustees  for 
herself,  her  heirs,  executors,  and  assignees  whomsoever,  exclusive  of  her  hus- 
band's jtis  mariti  over  both  capital  and  interest,  excepting  only  that  in  the  event 
of  his  survivance  he  should  be  entitled  to  a  liferent  of  half. 

Admiral  Ramsay  having  agreed  to  renounce  this  contingent  liferent  interest, 
Mrs.  Ramsay,  with  his  consent,  requested  the  trustees  to  reconvey  to  her,  exclu- 
sive of  her  husband's  jus  mariti,  the  funds  settled  other  than  the  £5000.  This 
the  trustees  declined  to  do,  as  being  beyond  their  power,  and  they  beijig  bound 
to  continue  to  hold  the  funds  for  the  pur[>08es  specified  in  the  marriage-contract 
A  majority  of  the  Court  held  that  in  the  circumstances  the  trust  might  be  eva- 
cuated— Lord  Deas  diss.,  on  the  ground  that  Mrs.  Ramsay's  parents  were  parties 
to  the  deed,  and  that  the  proposed  divestiture  of  the  tnistees  could  not  oe  ac- 
complished without  consent  of  all  parties.  [Note  for  Reference  : — Torrie  Ander- 
son  V.  Buchanan,  June -2,  1837,  15  S.  1073  ;  the  effect  upon  which  of  this  de- 
cision requires  to  be  considered  :  McLaren  on  JVills  and  Successions,  voL  iL  pp. 
50,  63.] 

Act. — SoL'Gen.  Clark,  Lancaster.    Agents — M^Kenzie  S  Kertnack,  JF,S,- 
Alt.— Watson,  Balfour,    AgeiUs—W,  H,  dt  W,  J.  Sands,  W.S. 

BRUCE  i;.  SMITH  et  aL 

Proof  of  Death. — Reduction  of  deed  of  agreement  entered  into  in  1847  by  the 
relatives  of  the  late  J.  Bruce  of  Broomhill,  for  the  purpose  of  settling  their  rights 
and  interests  in  hi«  succession.  Pursuer  averred  that  at  the  date  of  the  agreement, 
his  grandfather,  A.  Bruce,  who  was  then  supposed  to  be  dead,  was  alive,  and  furt.her 
that  he  continued  in  life  till  after  13th  Oct.  1851,  when  pursuer's  elder  brotber, 
J.  Bruce,  one  of  the  parties  to  the  agreement,  died.  These  averments  occasioned 
an  inquiry  as  to  the  history  of  Alex.  Bruce,  who  was  transported  in  1811  and 
was  heard  of  in  1825,  but  not  subsequently.  On  26th  July  1849,  when  the 
agreement  sought  to  be  reduced  was  executed  by  pursuer,  his  grandfather  must 
have  been,  if  alive,  about  eighty-one  years  of  age.  The  L.  0.  (Mackenzie)  held 
that  the  presumption  in  favour  of  life  must  be  held  to  have  been  overcome. 
The  Court  unanimously  adhered.  Held  that  the  fact  that  Bruce  had  not  been 
heard  of  since  1840  was  very  material  in  regard  to  the  question  whether  he  was 
then  dead. 

Act. — Advocatus,  Monro,  Robertson.    Agents — Ferguson  <&  Junner,  W.S, 
Alt. — Sol-Gen,  Clark,  Scott,    Agents —  WoOurspoon  Js  Mack,  W.S, 

W.  N.  WATSON  AND  CO.,  V.  ROBERT  8HANKLAND  AND  OTHERS— JV(W.  27. 

(Before  Seven  Judges.) 

Shipping — Insurance — Charter-party — Repayment  of  Advances  on  account  of 
Freight — On  23d  August  1863,  a  charter-partv  was  entered  into  at  Bombay  be- 
tween J.  M'Kirdy ,  captain  and  part  owner  of  the  Janet  Cowan,  one  of  defre.,  and 
Ralli  Brothers,  of  Bombay,  by  which  the  ship  was  to  proceed  to  Calcutta,  and 
there  load  from  the  charterers  or  their  agents,  a  cargo  K>r  the  United  Kingdom. 
The  charter-party  contained  the  following  clause : — Sufficient  cash  for  ship's 
ordinary  disbursements  to  be  advanced  the  master  against  freight,  subject  to  in- 
terest, insurance,  and  2^  per  cent  commission,  and  the  master  to  endorse  the 
amount  so  advanced  upon  the  bills  of  lading."  Pursuers  are  in  right  of  RalU 
Brothers.  They  made  cash  advances  to  the  master,  and  disbursements  on 
account  of  ship,  and,  as  they  alleged,  acted  as  shipping-agents,  and  earned  the 
usual  commission.  On  7th  Nov.  1863,  M'Kirdy  drew  a  bijl  upon  defr.,  R.  Shank- 
land,  the  managing  owner  in  Greenock,  for  ^00  of  this  sum,  for  "  value  on  ac- 
coimt  of  expenses  of  the  ship  ;"  but  on  17th  Dec.  1863,  acceptance  was  refused 
by  defrs.,  on  the  ground  that  the  captain  had  no  ricrht  under  the  ohaiter-pu^ 
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to  diaw  the  bflL  The  Janet  Cowan  was  lost  on  her  home  voyage  in  April  1864. 
This  action  was  raised  by  pursuers 'for  repayment  of  £574,  7s.  6d.,  and  interest, 
on  the  gpOTind  that  defrs.*  were  liable  for  the  obligations  of  M*Kirdy  incurred  in 
character  of  master  ;  and  that  he  having  been  specially  authorized  to  pass  drafts 
on  Shankland  for  ship's  debts,  the  latter  was  bound  to  accept  the  bill,  and  was 
liable  for  the  loss  occasioned  by  non-acceptance.  Defrs.  pleaded  that  the  ad- 
vances in  question,  being  a  payment  and  not  a  loan,  could  not  be  recovered,  and 
that  the  charterers  were  not  entitled  to  take,  nor  the  master  to  grant,  a  bill  for 
repayment  of  money  which  the  charterers  were,  under  the  charter-party,  bound 
to  advance  against  freight  for  the  ship's  disbursements,  and  which  was  tneref ore, 
at  the  time  of  granting  the  bill,  due  to  the  owners. 

Pursuers  had  not  insured  the  advances  made  by  them,  even  after  they  were 
informed  that  acceptance  of  the  bill  had  been  refused,  which  was  some  time 
prior  to  the  loss  of  ship,  and  the  owners  insured  the  freight  less  what  they 
reckoned  would  be  needed  by  the  captain  for  disbursements ;  further,  it  ap- 
peared that  it  was  the  invariable  custom  for  the  person  who  makes  the  advances 
against  freight  to  insure  them,  charging  insurance,  commission,  and  advances  in 
one  slump  sum  against  the  freight.  It  was  also  proved  that  pursuers  did  not 
act  as  the  ship's  agents  at  Calcutta. 

The  S.-S.  (Tennent)  decided  in  favour  of  defrs.  Sheriff  Fraser,  after  hearing 
particis,  suggested  that  an  additional  plea  should  be  stated  for  pursuers,  and  on 
the  strength  of  that  plea,  reversed  the  judgment  of  the  S.-S.,  on  the  ground  that 
the  sum  sued  for  having  been  made  as  an  advance  against  freight,  and  no  freight 
having  been  earned,  the  defrs.  were  bound  to  repay  the  same,  and  the  commis- 
sion  thereon,  with  interest  The  Sheriff  therefore  found  that  defrs.  were  bound 
to  repay  the  advances,  ^£441,  and  commission  thereon,  ;£ll ;  but  that,  as  puT; 
suers  had  not  insured  their  advances,  nor  acted  as  ship's  agents,  they  were  not 
entitled  to  any  sums  under  these  heads.  The  learned  Sheriff  added  in  a  note 
an  elaborate  discussion  of  the  law  as  to  repetition  of  advances  on  accoimt  of  freight, 
holding  that  the  English  rule  that  such  advances  are  lost  to  the  charterers  on 
the  loss  of  the  ship  without  earning  freight,  has  never  been  admitted  in  the  law 
of  Scotland. 

Between  the  date  of  Sheriff's  judgment  and  the  hearing  in  the  C.  of  S.,  an 
English  case  occurred  in  the  Court  of  Exchequer  Chamber  (Byrne  v.  Schiller, 
35  L.  J.  Ex.  40, 177),  in  which  L.  C.-J.  Cockbum,  speaking  of  the  English  law  on 
the  general  question  now  raised,  says : — "  I  regret  that  tne  law  is  so.  I  think 
it  is  founded  on  an  erroneous  principle,  and  anything  but  satisfactory  ; "  and  he 
refers  with  approbation  to  the  European  and  Ajnericcui  law.  He  and  the  other 
English  Judges,  however,  in  that  case  held  that  they  were  bound  by  the  Eng- 
lish authorities. 

The  Lord  President,  after  explaining  the  general  principles  of  the  contract  of 
affieigfatment,  pointed  out  that  the  law  of  England,  as  to  advances  against,  or 
on  account  of  rreight,  was  opposed  to  the  law  of  the  rest  of  the  trading  world, 
and  that  there  had  been  no  ruling  decision  on  the  subject  in  the  Scotch  Courts. 
However  expedient  that  the  law  of  England  and  Scotland  should  be  harmonious 
or  identical,  still,  in  maritime  questions,  there  was  as  great  expediency  that  the 
trading  nations  of  the  world  should  have  a  uniform  law  on  the  subject,  and 
sound  legal  principle  in  the  present  case  was  on  the  side  of  the  European  and 
American  authorities,  that  aavances  against  freight  should  be  repayable  to  the 
charterers  in  the  event  of  vessel  being  lost.  The  terms  of  the  clause  in  charter- 
party,  however,  took  case  out  of  the  rule  that  would  otherwise  have  applied,  for  [ 
the  words  "  subject  to  insurance  "  showed  that  parties  to  the  charter-party  un-  j 
dersttood  that  the  charterers  had  an  insurable  interest  in  the  freight,  and  had  no  j 
absolute  light  to  repayment  of  the  advances,  but  had  contented  tnemselves  with  f 
the  alternative  necuniy  of  set-off  against  the  freight  if  it  were  earned,  and  of  in-  ! 
mrance  if  it  were  not  earned.  He,  therefore,  was  for  recalling  the  judgment  of 
the  Sheriff  and  finding  in  favour  of  defrs.  (owners).                                                                  j' 

The  Lord-Ju8tice-C3erk,  while  agreeing  with  the  Lord  President  in  the  general  |i 

views  of  Law,  differed  as  to  interpretation  of  the  clause  in  question.    The  char- 

VOIu  XVL  NO.  CUDDO.— nJAN.  1872.  D 
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terers  became  constructively  assignees  to  the  freight  in  secnrity  and  to  the  extent 
of  their  advances,  and  so  nad  an  insurable  interest ;  they  had  a  privilege  of 
insuring  at  the  owners'  expense,  but  as  theie  was  no  obligation  on  them  to  in- 
sure, their  neglect  to  do  so  could  not  deprive  them  of  their  right  at  common 
law  to  repayment  of  advances,  on  account  of  freight  which  was  never  earned. 

Lord  Deas,  Neaves,  and  Aidmillan  a^ed  with  the  Lord  President,  both  on 
the  general  question  raised,  and  on  the  interpretation  of  the  spedal  clause  in 
the  diarter-party ;  and  Lord  Cowan  agreed  on  the  latter  ground. 

Lord  Kinloch  concurred  with  the  L.  J.-C. 

Alt—SoL-Gen.  dark,  Balfour,    Agentr—JV.  ArcMbald,  S,S.C. AU.-^Wai- 

son,  Burnet,    Agent —  W,  Mason,  S.S,G. 

BIRKETT,  SPERLINa,  AND  CO.  V,  ENGHOLM  AND  00,—'NoV,  30. 

Shipping — Insurance — Contract, — ^Action  for  j£355,  Isw  lid.,  the  difference  be- 
tween mvoice  price  and  net  proceeds  of  cargo  of  oats  sold  by  pursuers  to  defr&y 
of  which  the  defrs.  refused  to  take  delivery.  The  contract,  m  June  1870,  was 
embodied  in  bought  and  sold,  notes,  in  terms  of  which  En^holm  &  Co.  agreed  to 
purchase  oats  to  oe  shipped  by  the  Ems,  at  23s.,  cost,  freight,  and  insurance  to 
London  or  east  coast  oi  Great  Britain,  for  every  304  lb.  weighed  out  at  the  port 
of  discharce,  payment  to  be  in  London  by  cash,  in  exchange  for  "  shipping  docn- 
ments."  The  cargo  was  shipped  at  Archangel,  and  was  comorm  to  contract  On 
Ist  Sept.  1870  pursuers  wrote  defenders,  enclosing  invoice,  and  to  know  where 
they  should  apply  for  payment,  as  against  "  shi^pin^  documents  in  terms  of 
contract"  Defrs.  declinea  to  pay  amoimt  in  invoice  m  respect  that  cargo  was 
not  insured  against  war  risks,  to  which  the  Ems,  a  German  vessel,  was  liable, 
in  consequence  of  the  war  between  France  and  Germany.  Correspondence 
ensued,  which  resulted  in  pursuers,  on  8th  Sept,  effecting  an  insurance  on  the 
cargo  and  paying  the  premium,  amounting  to  £60,  10s.  6a.  On  23d.  Sept  the 
vessel  arrived  at  Fraserburgh,  and  the  captain,  having  communicated  wim  pur- 
suers as  to  port  where  cargo  was  to  be  discharged,  pursuers  intimated  arrival  of 
the  vessel  to  defrs.,  and  requested  them  to  take  delivery.  Defrs.,  however,  re- 
fused tp  do  so,  on  the  ground  that  pursuers  had  failed  to  implement  the  contract 
by  not  insuring  against  war  risk  whenever  called  on  to  do  so,  alleging  that,  if 
they  had  done  so,  defrs.  could  have  sold  at  a  profit,  which  they  coiud  not  sub- 
sequently. In  these  circumstances  pursuers  took  the  cargo  to  London,  where 
it  realized  £355,  Is.  lid.  less  than  invoice  price.  The  action  was  raised  for  loss 
thus  arising,  and  the  L.  0.  (Jerviswoode)  decerned  in  favour  of  pursuers. 

The  court  recalled,  and  assoilzied  defrs.  Held  that  it  was  pursuers'  duty  to 
insure  in  the  ordinary  way,  which  would  cover  war  risks,  and  that  the  shipping 
documents  which  defrs.  were  entitled  to  receive  on  payment  of  the  contract 
price  of  the  cargo  included  such  an  assurance. 

Act, — Shand,  Trayner,  Agents — Murdoch,  Boyd,  d  Co,,  S,S,C,'-''^-'AU. — FFitrf- 
son,  Innes.    Agents— Scarth  db  Scott,  W,S,  ^ 

PALHEB  V,  BUSSELL  Ct  al—DcC  1. 

Poor — Settlement — Lunatic. — ^Action  by  the  Inspector  of  Poor  of  Stirling,  to 
recover  expense  of  maintaining  a  pauper  lunatic,  Margt  Mcintosh  or  Tweedie, 
from  23d  August  1861  tiU  her  death  on  2d  February  1871.  The  lunatic  was 
bom  in  jyarish  of  Lochbroom,  and  married  in  1838  to  Robert  Tweedie,  from 
whom  she  parted  on  the  day  of  their  marriage,  and  maintained  herself  by  her 
own  industry  until  she  became  chargeable  as  a  lunatic  pauper  to  the  parish  of 
Stirling  in  1851.  Shortly  before  tms  time  she  had  been  residing  in  the  parish 
of  Dunoon,  where  she  had  supported  herself  for  upwards  of  five  years.  In  1861 
her  husband's  settlement  was  m  Portree,  but  he  subsequently  acouired  an  in- 
dustrial settlement  in  Bracadale,  which  he  retained  untUnis  wife's  death  in  1871. 
The  parish  of  Stirling  sent  Statutory  notices  of  liability  for  Mrs  Tweedie's 
maintenance  to  Inspector  of  Poor  for  Bracadale  on  6th  April  1865,  and  to  In- 
spector of  Poor  for  Portree  on  24th  August  1869 ;  and  eventually,  in  April 
last,  this  action  was  raised,  the  parties  call^  as  de^  being — (1)  parish  of  Looh- 
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broom,  wheie  the  lunatic  was  bom ;  (2)  parish  of  Dunoon,  where  she  was  said 
to  have  acquired  a  settlement  by  industrial  residence  while  living  separate  from 
her  husband ;  (3)  parish  of  Portree,  that  of  the  husband's  settlement  in  1861  ; 
and  (4)  parish  of  Biacadale,  where  his  settlement  was  at  her  death  in  1871. 
The  L.  O.  (Mackenzie)  held  that  the  lunatic  being  a  married  woman  could  not, 
during  her  husband's  life,  notwithstanding  her  desertion  of  him,  acquire  any 
settlement  apart  from  him,  so  that  no  liabmty  could  attach  to  Lochbroom  and 
Xhmoon ;  and  as  the  husband's  settlement  in  Portree  was  lost  by  his  not  having 
resided  in  that  parish  during  any  part  of  the  five  years  ending  at  Whit  1864,  aU 
irhich  time  he  resided  in  Bracadale,  that  parish  was  liable  for  the  maintenance 
of  the  lunatic  from  Whits.  1864.  Against  this  judgment  Bracadale  reclaimed, 
and  the  Court  unanimously  recalled  the  L.  O's.  interlocutor,  and  held  that,  under 
the  Lunacy  Act,  20  and  21  Vict,  cap.  71,  the  parish  of  Portree  being  that  of  the 
husband's  settlement  at  the  date  when  his  wife  became  chargeable,  was  liable  for 
her  maintenance,  but  only  from  24th  August  1869,  the  £tte  of  the  statutory 
notice,  to  Portree. 

Countel  for  Bracadale — Patiison,  Watson,    Agents — T,  dk  R,  B.  Ranhen,  W,S. 

Counsel  for  Stirling — Balfour,  Mackintosh,    Agents — Traguair  &  Dickson, 

W,S,^— ^Counsel  for  Dunoon — Monro,  Trayner,    Agents — JV,  &  J,  Bumess, 

fFJS. Counsd  for  Lochhroom  and  Portree — Millar,  Burnet.    Agents — Adam 

c§  Skmg,  S.8,C. 

BOSS  V.  MELLIS. — DsC,  7. 

Donation  Mortis  Causa — Deposit  Receipt, — Action  in  the  Sheriff  Court  of 
Aberdeenshire,  by  the  executrix-dative  of  Janet  Eckford,  to  recover  from  defr. 
£40,  lis.  7d.  contained  in  a  deposit-receipt  belonging  to  deceased,  and  uplifted 
hy  defr.  on  18th  June  1868,  but  which  pursuer  ^eged  he  had  not  accounted 
for  either  to  the  deceased  or  the  executrix.  The  smnmons  also  contained  con- 
clusions of  accounting  for  intromissions  with  property  of  deceased  after  her  death 
on  27th  July  1868.  Defr.  averred  that  the  deceased,  an  aunt  of  his  wife,  gave 
him  the  deposit-receipt,  telling  him  to  draw  the  money,  and  give  her  what  she 
might  Teqmie  during  her  lifetmie,  and  after  pavment  of  her  funeral  expenses,  if 
anything  remained  over,  to  keep  it  to  himself ;  that  he  paid  the  debts  and 
funeral  expenses,  amounting  to  j^l ;  but  denied  having  had  any  other  intro- 
miBBion&  After  proof,  the  b.-S.  (Wilson)  decerned  against  defr.,  with  expenses, 
finding  that  defr.,  in  uplifting  the  contents  of  the  deposit-receipt,  acted  as  agent 
for  the  deceased,  and  having  failed  to  prove  donation,  he  was  oound  to  account 
for  the  amount,  and  also  for  intromissions  with  other  effects  of  deceased.  The 
Sheriff  (Smith)  recalled,  found  that  defr.  had  established  his  averment  in  regard 
to  the  deposit-receipt,  and  that  there  was  a  valid  mortis  causa  donation,  assoilzied 
from  the  first  conclusion,  and  remitted. 

Pursuer  appealed.  The  Court  CL,  Kinloch  diss,)  recalled  the  Sheriff's  inter- 
locutor, and  found  the  evidence  ot  donation  insufficient.  The  majority  were  of 
ojHnion  that  to  establish  a  donation  mortis  causa,  the  very  clearest  evidence  is 
required  to  overcome  the  legal  presumption  against  donation,  whereas  in  the 
present  case  the  proof  was  very  unsatisfactory.  The  deceased  having  previously 
executed  two  formal  wills,  it  was  not  likely  that  she  intended  to  alter  the  dis- 
posal of  her  property  in  the  informal  wav  alleged  by  defr. ;  and  it  was  also 
thought  doubtful  whether  the  deceased,  who  was  upwards  of  eighty  years  of 
age,  was  in  such  a  state  of  mind  as  to  be  capable  oi  making  a  deliberate  and 
weU-considered  gift  of  her  property,  having  been  supplied,  in  the  absence  of  any 
medical  attendant,  with  considerable  quantities  of  stmiulants  shortly  before  her 
death,  while  she  ate  little  or  no  food. 

AcL—Fraser,  Sirachan,    Agent— T.  F.  Weir,  S.S,C. Alt^Waison,  Keir. 

Agenti—Morton  «Sf  Co.,  W,S, 
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« 

SECOND  DIVISION. 
iBONsn>£  V.  WILSON. — November  14. 

BanJeruptcff — Illegal  Preference — Tmst  for  Greditors, — Wilson  sued  Ironjside 
in  the  Sheiiif  Court  of  Aberdeenshire  for  payment  of  £25,  contained  in  a  bill 
granted  by  the  latter  to  him  on  12th  Dec.  18(i7,  in  the  following  circumstances, 
ironside,  on  14th  Oct.  1867,  granted  a  trust-deed  for  his  creditors,  who  agreed 
to  accept  of  a  composition  of  10s.  in  the  pound,  payable  by  instalments.  Wilson 
was  one  of  the  creditors ;  agreed  to  the  composition,  and  received  a  bill  for 
the  amount  due  to  him  imdcr  it.  In  Dec.  the  bill  was  granted  by  Ironside  to 
Wilson  in  payment  of  the  balance  of  his  debt.  Ironside  was  discharged  in 
April  1868.  This  bill  was  not  paid  when  due,  and  hence  the  present  action 
for  the  amount  contained  in  it.  Ironside  resisted  the  claim,  alleging  (1)  that 
the  bill  was  granted  for  the  accommodation  of  Wilson,  and  that  he  received  no 
value  therefor ;  (2)  that  it  was  granted  in  payment  of  an  illegal  preference,  and 
was  nulL 

After  proof,  the  S.-S.  (Thomson)  found  that  the  bill  was  granted  by  de£r., 
when  an  undischarged  insolvent,  to  pursuer,  one  of  his  creditors,  without  the 
knowledge  of  the  other  creditors,  and  constituted  an  illegal  preference  in  his 
iJEkvour,  and  was  nulL 

On  appeal,  the  Sheriff  (Smith)  reversed  this  judgment,  holding,  on  the  proof, 
that  defr.  had  failed  to  prove  that  it  was  an  accommodation  bill,  and  that  there 
was  no  evidence  that  it  had  been  granted  as  an  inducement  to  pursuer  to  con- 
sent to  accept  the  composition. 

The  Court  confirmed  the  judgment  of  the  Sheriff.  They  held  that  the  bill 
was  not  an  accommodation  bill,  and  also  that  it  was  granted  subsec^uent  to  the 
settlement  of  the  composition  arrangement,  and  in  payment  of  a  just  debt,  and 
not  as  an  inducement  to  pursuer  to  accept  the  composition.  They  were  of 
opiiuon  that  there  was  nothing  illegal  in  an  insolvent  making  a  further  pay- 
ment to  a  creditor  after  the  composition  had  been  accepted,  even  although  he 
had  not  been  discharged. 

Act — McLaren,     Agent — T,  J.  Gordon,  W.S, Alt, — Fraser,  Strachaji, 

Agmtr^T.  F.  Weir,  S.IS,G. 

DEMPSTER  V,  MACDONALD. — November  15. 

Possessory  Jvdgment — Mrs.  Macdonald  petitioned  the  Sheriff  of  Lanark  to 
ordain  Dempster  to  take  down  and  remove  a  barricade  which  he  had  erected 
across  the  road  leading  to  her  house,  and  which  barred  her  only  means  of 
access  to  it.  The  parties  were  owners  under  long  leases  of  999  years,  of  two 
adjoining  houses.  The  house  of  appt.  is  nearest  to  the  turnpike  road,  and  the 
only  access  to  Macdonald's  house  is  by  a  road  in  Iront  of  Dempster's.  The 
defence  was  that  the  title  of  petr.  being  a  bounding  one,  she  was  not  entitled 
to  a  possessory  judgment,  and  that,  as  the  action  involved  a  question  of  heritable 
right,  it  was  incompetent — Cruikshank  v.  Irving,  Dec  22,  1854,  17,  D.  286. 

The  S.-S.  (Dyce)  held  that  petr.  had  for  seven  years  enjoyed  right  of  access 
by  road  in  question,  and  that  she* was  entitled  to  a  possessory  judgment,  pre- 
venting violent  inversion  of  previous  possession.  He  therefore  ordained 
Dempster  to  take  down  the  barricade.  The  Sheriff  (Bell)  athrmed,  holding 
that  proper  remedy  was  to  bring  action  of  declarator,  and  that  he  was  not 
entitled  violently  to  prevent  petr.'s  access  to  her  house,  which  she  had  enjoyed 
peaceably  for  seven  years. 

Eespt.  appealed.    The  Court  dismissed  the  appeaL 

Act.— Guthrie  Smith,  M'Kechnie,  Agent—W\  B.  Glen,  S,S.G.  AU.— Miliar, 
Q,G.,  Moncrieff.    Agents — Maconochie  d:  Hare,  W.S, 

CURRIB  V.  ii*QKEQOR,-^Noveniber  16. 

Sale  of  Heritage — Burden — Statute. — By  s.  44  of  the  Edinbui^h  and  Leith 
Sewerage  Act,  1864,  all  persons  constructing  sewers  on  their  properties  are 
obliged,  in  place  of  allowing  them  to  dischaige  their  contents  into  the  ziver 
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of  Leithy  to  join  them  Tnth  the  main  diain  or  sewers  constructed  bj  the 
Commiasionezs.  The  mode  of  junction  is  to  be  determined  by  the  Commis- 
eioneis,  and  the  necessary  works  are  to  be  executed  at  the  expense  of  the  parties 
desiring  the  junction  (s.  45).  Owners  of  subjects,  the  drains  of  which  have  been 
so  connected,  are  liable  in  payment  to  the  Commissioners  of ''  a  reasonable  sum 
of  money"  for  the  use  of  said  main  or  branch  sewers. 

The  question  in  this  case  was,  who  was  responsible  for  this  "reasonable 
snm,^  in  respect  of  the  drains  of  nine  houses  and  three  shops  situated  in  Leven 
Street? 

The  subjects  in  question  had  been  disponed  in  feu  by  defrs.  to  pursuer  for 
jC3900,  and  feu-duty  of  £44,  6s.,  the  date  of  entry  being  Whitsunday  1869. 
The  condition  of  the  oJQer  upon  which  the  disposition  followed  was  that  Mr. 
Cnrrie  should  bear  no  part  oi  the  expense  of  forming  the  roads  mentioned  in 
the  conditions  of  feu  of  the  lands  of  Leven  Lodge  and  Valleyheld,  or  the  drain- 
age of  said  lands  upon  which  Leven  Street  is  situated.  Previous  to  Whitsun- 
day 1869,  the  drains  of  these  houses  had  been  joined  to  the  maiu  sewer  at  the 
sight  of  the  Commissioners,  and  at  the  expense  of  Messrs.  McGregor,  as  ordained 
by  the  Act.  On  7th  Dec.  1870,  pursuer  was  served  with  a  notice  by  the  clerk 
of  the  Commissioners,  to  effect  that,  in  terms  of  s.  47,  the  reasonable  sum  pay- 
able in  respect  of  pursuer's  houses  in  Leven  Street  had  been  fixed  by  the  Com- 
missioners at  £40,  6s.,  and  calling  upon  him  to  pay  the  same.  Pursuer  paid 
this  sum,  and  in  the  present  action  sought  to  have  defrs.  ordained  to  relieve 
him  of  the  same.  The  L.  O.  (Ormidale)  found  defr.  liable  to  repay  the  sum  to 
pursuer,  being  of  opinion  that,  "  keeping  in  view  that  the  liability  for  the  sum 
in  dispute  had  arisen  and  been  incurred  prior  to  pursuer's  term  of  entry,  and 
that  the  sum  for  which  liability  had  so  arisen  and  Been  incurred  was  not  of  the 
nature  of  a  continuing  burden  periodically  arising,  but  being  once  paid  and 
dischaiged,  came  to  an  end  and  was  extinguished  lor  ever,  tliat  it  must  be  held 
to  have  been  one  of  the  burdens  which  fell  to  be  paid  by  defrs.  themselves,  as 
owners  of  the  subjects  at  the  time  when  the  liability  arose  therefor.'' 

The  Court  unanimously  adhered 

Act  —ISoL-Gen.  CUirk,  Balfour.    Alt.  Advocatvs,  Tkoms. 

MILLEB  (FINLAY'S  TBUSTEE)  V,  LEABMONTH  AND  OTHERS  (MB.  AND 

MHS.  finlay's  mar.  cont.  trs.). — Nov.  21. 

Hutband  and  Wife — Postnuptial  Contract — Alimentary  Provision — Conjugal 
RighU  Act  Retention. — John  Vinlay  married,  in  1845,  a  daughter  of  Mr.  Alex- 
ander. ^Ir.  Alexander  died  in  December  1851,  leaving  a  considerable  fortime. 
MrsL  Finlay's  share  of  Ugitim  from  her  father's  estate  was  afterwards,  in  the 
course  of  certain  legal  proceedings,  ascertained  to  amount  to  £2600.  In 
Feb.  1852  Mr.  and  Mrs.  Finlay  executed  a  post-nuptial  contract,  by  which  he 
bound  himself,  on  or  before  Ist.  Jan.  1862,  to  pay  £1999  to  trustees,  and  in 
the  meantime  to  insure  his  life  for  that  sum,  and  assign  the  policies  to  the 
trustees  in  security  of  his  obligation  ;  and  further,  to  aliment  the  children  of 
the  marriage,  of  whom  there  were  then  three,  till  twenty-live  years  of  age. 
Mr.  and  Mrs.  Finlay  by  that  deed  conveyed  to  the  trustees  the  whole  estate, 
heritable  and  moveable,  then  belonging  to  Mrs.  Finlay,  or  which  she  should 
acquire  or  succeed  to,  and  particularly  all  that  she  had  succeeded  to  or  should 
succeed  to,  or  acquire  from  her  father  and  mother,  or  any  other  persons.  The 
husband  renounced  hiajus  rnariti  and  right  of  administration :  the  wife  did  not  re- 
nounce her  legal  rights  The  trust  purposes,  after  payment  of  expenses,  were — 
to  give  the  husband  an  alimentary  liferent  of  the  whole  trust  propertv,  a  similar 
alimentaty  liferent  thereafter  tq  the  wife,  and  the  fee  to  the  whole  children 
of  the  marriage.  The  whole  provisions  to  the  spouses  and  children  were  de- 
clared alimentary,  and  not  attachable  for  debt.  1^'inlay  did  not  pay  the  £1999, 
nor  did  he  assign  policies  of  insurance  for  that  amount  to  the  trustees.  Finlay 
was  sequestrated  in  i860,  and  the  whole  of  the  Ugitim  fimd,  the  only  sum  hera  : 

in  question,  was  claimed  by  his  trustee.    Li  an  action  brought  in  1863,  the  | 

Houae  of  Loidfl  in  1870  decided  that  in  the  marriage-contract  ^  the  assignation  i 
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by  Mr.  Finlay  of  the  kgitm  (^600)  waa,  in  the  circumstances  of  Mr.  Finlay, 
no  more  than  a  reasonable  provision  for  his  wife  and  children,"  and  that  the 
marriage-contract  trostees  were  entitled  to  administer  the  fund  for  the  trast 
purposes,  reserving  all  questions  as  to  the  application  of  Finlay's  liferent  inter- 
est Payment  of  the  proceeds  due  to  Finlay  under  this  provision  waa  now 
claimed  by  the  trustee  for  his  creditors.  The  pursuer  maintained  that 
Finlay  was  not  entitled  to  confer  on  himself,  and  place  beyond  the  reach 
of  his  creditors,  a  liferent  alimentary  provision  out  of  a  fund  that  (though 
coming  through  his  wife)  had  become  absolutely  his  own  before  the  marriage- 
contract  was  executed.  For  defrs.  in  this  action,  it  was  maintained  that  Finlay 
was  entitled  to  secure  an  alimentarjr  liferent  for  himself,  which  was  practicaliy 
for  himself,  wife,  and  family,  out  of  his  wife's  fortune,  he  being  unable,  on  ac- 
count of  bad  health,  to  support  them  by  his  own  industry ;  further,  that,  as 
Finlay  had  failed  to  perform  his  part  of  the  marriage-contract, — ^viz.  to  pay 
or  insure  his  life  for  j£l999 — he  could  not,  nor  could  the  trustee  in  his  sequestra- 
tion, as  in  his  right,  call  for  implement  of  the  provision  of  the  contract  in  his 
favour.  Mrs.  Finlay  also  claimed,  in  the  event  of  being  imsuccessful  on  the  prior 
parts  of  the  case,  a  provision  out  of  the  funds  under  s.  16  of  the  Conjugal  Rights 
Act,  1861. 

The  L.  0.  (Mackenzie)  sustained  the  claim  of  the  trustee  in  the  sequestration 
to  Finlay's  liferent  of  the  Ugitim  fund,  and  held  that  the  Conjugal  Kights  Act 
did  not  apply.  The  Court,  without  calling  for  pursuer's  counsel  to  reply  in  re- 
card  to  the  effect  of  the  alimentary  clause  with  regani  to  Finlay's  lirerent,  ad- 
hered, holding  that  the  additional  provision  of  J^1999,  which  Finlay  bound 
himself  to  furnish,  was  not  onerous  in  competition  with  the  husband's  creditors, 
and  so  could  not  be  the  subject  of  retention  by  the  trustees,  even  if  there  were 
a  proper  concursus  debiti  et  crediti  in  the  trustees  to  entitle  them  to  laise  that 
plea,  which  some  of  the  judges  doubted.  Held,  further,  that  the  Act  of  1862 
was  excluded  by  the  post-nuptial  marriage-contract,  by  which  the  parties  had 
regulated  their  rights,  which  stood  unreduced,  and  was  rounded  on  by  defins. 

Act — Advocatas,  Balfour,  J,  G.  Lorimer,  Agents — Gibson  <t  Ferguson,  W,S. 
AU. — Deccmus,  Millar,  Guthrie,    Agent — Iv,  Officer,  S,S.C. 

KIPPEN  V,  KIPPEN'S  TRUSTBEa — NoV.  24. 

Trust — Legacy — Restrictions  imposed  by  Testator. — Declarator  by  Miss  Kippen 
against  the  trustees  of  Wm.  Kippen,  her  fatJier,  and  certain  trustees  under  a 
voluntary  trust  by  pursuer.  Mr.  Kippen  executed  a  trust-disposition  and  several 
codicils.  The  last  of  these  directed  the  purchase,  for  truster's  three  daughters, 
of  an  annuity  of  £120,  "  to  .be  exclusive  of  the  ius  mariti  of  Uieir  respective  hus- 
bands in  the  event  of  their  marriage,  and  of  their  debts  and  deeds,  and  of  the 
diligences  of  their  creditors."  Mias  Kippen  never  obtained  payment  from  the 
trustees,  nor  did  they  purchase  an  annuity.  She  thereafter  executed  a  voluntary 
trust-deed,  conveying  the  annuity  for  her  own  benefit.  She  now  desired  to  re- 
voke this  deed,  and  to  obtain  payment  of  the  money  directed  to  be  invested  in 
an  annuity.  The  L.  O.  (Mure)  held  that  the  voluntary  trust-deed  was  revoc- 
able only  to  this  extent,  that  the  trustees  were  bound  to  pay  to  pursuer  any 
funds  they  might  have  in  excess  of  price  of  annuitr.  Pursuer  reclaimed,  and 
aigued  that  she  was  entitled  to  price  of  annuity,  and  that  testamentary  trustees 
were  not  bound  to  purchase  an  annuity,  as  pursuer  was  the  only  party  with  any 
interest ;  and  as  she  could  sell  annuity  after  it  was  conveyed  to  her,  ^e  was 
entitled  to  the  price.  The  Court  decerned  in  terms  of  the  conclusions,  holding, 
as  settled  by  the  case  of  Gordon  of  Cluny  and  a  number  of  cases,  that  where  a 
person  interested  in  a  provision  desires  to  have  it  free  from  restriction  imposed 
by  the  testator,  the  Court  wiU  not  enforce  the  restriction  unless  there  is  an  mter- 
est  in  another.  The  Court  will  not  enforce  such  restrictions  merely  from  rev- 
erence to  the  directions  of  the  testator  where  the  beneficiary  has  it  in  his  power 
to  frustrate  these  directions. 

AU. — SoL'Gen.  Clark,  Balfour.    Agents — Dalmahoy  <it  Cowan,  W.S.^-'^AIL — 
Waiiotk,  Lees.    Agent&^BonM  S  Ritchie,  8.8.0. 
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BUBXTESS  V.  BASNET  AND  OTHEBS. — Nov,  29. 

Succemon —  Claim,  by  Grown  ultima  Kcbtm — Proof, — Bamet  of  Pitfodels  died 
29th  Dec  1860,  leaving  a  trast-deed,  in  which  he  nominated  trustees  and 
exeeatOTB,  but  gave  no  instractions  for  the  distribution  of  his  estate,  so  that 
practically  he  died  intestate.  He  left  heritable  and  moveable  property 
exceeding  £20,000.  Being  survived  by  no  near  relatives  entitled  to  take  up  hiis 
succession,  his  trufitees  brought  a  mxdtiplepoinding.  Three  sets  of  claims  were 
lodged  : — ^The  first  was  for  Alex.  Bamet,  who  alleged  that  he  was  the  second 
cousin  of  deceased  by  the  father's  side,  and  his  heir-at-law.  He  claimed  the 
whole  herita^,  and  nnder  this  branch  two  of  his  sisters  claimed  the  moveables 
as  next  of  km.  The  second  was  for  Geo.  Bamet,  who  alleged  that  he  was  a 
second  cousin  of  the  deceased  by  the  father's  side,  and  his  heir-at-law.  Under 
this  branch  other  parties,  allegii^  themselves  to  be  second  cousins  of  the  de- 
ceased, claimed  as  next  of  kin.    Tne  third  was  for  the  Crown  as  ultima  hoeres. 

A.  Bamet  had  expede  a  service  before  the  S.  of  Aberdeenshire  as  nearest 
lawful  heir-in-general  of  deceased,  and  he  stood  upon  this  service  in  the  multi- 
p'epoinding.  Tlierenpon  an  action  of  reduction  of  his  service  was  brought  by 
the  Crown,  and  a  simuar  action  being  held  to  be  repeated  at  the  instance  of  df. 
Bamet,  the  actions  were  conjoined,  and  the  questions  were  disposed  of  in  the 
conjoined  processes.  After  a  considerable  amotmt  of  ^roof,  the  L.  0.  (Gifford) 
preferred  uie  claimant  A.  Bamet  to  the  heritage,  and  his  sisters  to  the  moveable 
estate.  The  Crown  acquiesced  in  this  interlocutor,  but  the  claimants  G.  Bamet 
and  others  brought  the  judgment  imder  review.  The  Court  adhered  to  the  re- 
Bnlt  of  the  L.  O.'s  judgment,  and  found  the  claimant  A.  Bamet  entitled  to  the 
heritage,  and  his  sisters,  as  next  of  kin,  to  the  moveable  estate. 

Chumd  far  A,  Bamet  and  Others — fyatson.  Shandy  Johnstone.    AgerU — T,  J, 

Gordon,  W,S. Counsel  for  G.  Bamet  and  Others — Afacdonald,  Beid.    Agent — 

W.  G.  Ray,  SLiSLG. Counsel  for  the  Oroum — SoL  Gen.  Clark,  and  Brown. 

Agent-^ohn  Richardson,  W.S. 

THOMPSON  V.  MUIB,  ETC.  (PAROCHIAL  BOARD  OF  INVERESK). — Dec  1. 

Poor— Parochial  Board — Mandate — Election  of  Inspector. — Declarator  and 
Beduction  by  Joseph  Thompson  against  Muir,  as  an  individual  and  as  pretended 
inspector  of  poor  of  the  peoish  of  Inveresk  and  pretending  to  represent  the 
Parochial  Board,  John  Femie,  Fortobello,  and  the  said  Joseph  Thompson  as 
inspector  of  poor  of  Inveresk  parish,  and  representing  the  Parochid.  Board  of 
that  parish.     It  concluded  for  declarator  that  at  a  meeting  of  the  Parochial 
Boara  on  5th  Sept.  1870,  Thompson  was  duly  elected  inspector  of  poor  and 
collector  for  the  said  parish,  and  that  Muir  and  Femie  had  no  ri^ht  or  title 
to  the  said  offices ;  and  for  reduction  of  the  minutes  of  the  meetmgs  of  the 
Board  on  5tb  Sept.  and  12th  Sept  1870,  in  so  far  as  they  might  exclude  pur- 
Buer  from  obtainuig  decree  in  terms  oLthe  declaratory  conclusions.    It  appeared 
in  proof  that  owing  to  a  mistake  in  issuing  the  notices  for  an  intended  meeting 
on  2d  Almost  1870  for  the  election,  no  business  was  done  on  that  day,  and  no 
minute  was  made  of  the  meeting.    Notices  for  a  meeting  on  15th  August  were 
then  issued  ;  but  long  enoueh  notice  had  not  been  given,  and  a  meeting  was  fixed 
for  1 6th  August.    On  that  day  a  committee  was  appointed  to  select  a  leet,  and  to 
report  to  an  adjourned  meeting  on  5th  Sept.    At  this  meeting  four  candidates 
▼eie  proposed  and  secondedL    On  the  third  vote  Thompson  had  97,  and  Muir  77 
votes.    A  CJommittee  of  Scrutiny  reported  at  an  adjourned  meeting  on  Sept  1 2th, 
that  Thompson  had  49  and  Muir  54  valid  votes,  and  Muir  was  declared  duly 
elected.    Subsequently  Femie  raised  a  suspension  and  interdict  of  this  resolu- 
tion of  the  Board  ;  but  this  was  not  insisted  in.    In  this  action  the  L.  0.  (Mac- 
kenzie) decided  a  number  of  points  in  regard  to  the  validity  of  mandates  and 
the  qualification  of  voters ;  but  the  only  points  on  which  a  decision  was  given 
^  the  Court  were  the  following : — 1.  rursuer  maintained  that  a  number  of 
iiuuidates  recorded  in  favour  of  Muir  by  Dr.  Sanderson  had  not  been  duly 
delivered  to  h^^,  but  were  unfairly  and  improperly  in  his  possession.    These  . 

jud  been  obtained  from  members  of  the  Parochial  Board  by  a  Mr.  Bolton,  an  j 

i&teadiDg  candidf^^p,  and  were  in  &voiir  of  Provost  Sanderson,  or  in  his  absence  i 
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of  Bailie  Millar,  or  in  his  absence  of  Mr.  Chalmers.    Bolton  had  been  infozmed 
by  Chalmers  that  Sanderson  and  Millar  were  likely  to  support  him,  and  had 
therefore  got  the  mandates  printed  in  that  form.    He  retired  from  his  candi- 
dature in  July,  having  left  the  mandates  lying  in  the  house  of  Chalmers,  upon 
the  understanding  that  they  were  to  be  used  lor  him  if  he  stood  as  a  candidate, 
and  stated  that  on  his  retiring  he  thought  no  more  about  them.    At  the  meeting 
on  5th  Sept.  Chahners  was  present  as  a  supporter  of  Femie,  and  showed  these 
mandates  to  several  persons,  stating  his  intention  of  using  them  for  Femie  ; 
but  he  was  advised  that  in  the  circumstances  in  which  they  had  been  obtained 
he  was  not  safe  iu  so  using  them.    Chalmers  left  the  meeting,  leaving  the  man- 
dates in  the  hands  of  one  Doleman,  with  directions  to  get  them  recoided  as 
votes  for  Femie.    Doleman  handed  them  in  for  this  purpose,  when  the  clerk 
pointed  out  that  they  were  addressed  to  Sanderson.    Sanderson  accordingly  voted 
as  mandatary  under  these  mandates  in  favour  of  Muir,  in  spite  of  remonstrances 
and  protest.     The  L.  0.  held  that  Sanderson  was  entitled  to  vote  on  these  man- 
dates ;  and  the  Court  came  to  the  same  conclusion,  apparently  on  the  ground 
that  it  was  not  competent  to  prove  by  parole  that  the  mandates  had  not  b^n 
delivered  to  Sanderson,  that  they  were  fraudulently  or  improperly  in  his  pos- 
session, or  that  they  had  been  given  to  Bolton  to  be  used  only  in  his  own  in- 
terest.    2.  Defrs.  at  the  proof  objected  to  33  mandates  tendered  for  Thompson, 
and  sustained  by  the  Scrutiny  Committee,  on  the  ground  that  the  figure  6  in  the 
date  of  the  meeting  for  which  they  were  granted  (16th  August)  was  printed  on 
an  erasure.     This,  it  was  alleged,  had  not  been  noticed  by  the  Scmtiny  Com- 
mittee, who  had  rejected  other  mandates  on  which  such  dates  were  altered  in 
writing.      The   L.  0.  held  that  these  mandates  were  ex  facte  invalid,  and 
even  ii  Thompson's  other  objections  prevailed,  must  be  disallowed,  so  that  his 
valid  votes  would  be  reduced  far  below  the  number  of  Muir's.     But  the  Court 
held  that  the  mandates  were  good — \sty  On  the  ground  that  the  objection  to 
them  was  not  within  the  record,  and  was  too  late,  having  been  stated  only  at  the 
proof ;  2(i,  That  it  was  not  a  vitiation  in  essentialibus,  in  respect  that  the  pur- 
pose of  the  mandate  was  sufficiently  expressed  to  be  for  the  election  of  an  in- 
spector, &c..  and  they  would  have  been  quite  legal  without  the  specification  of 
a  date  ;  and  3d,  That  it  had  been  proved  that  the  alteration  was  made  before 
any  signatures  had  been  adhibited.     3.  Various  questions  raised  as  to  the  va- 
lidity of  votes  tendered  on  both  sides  it  was  found  unnecessary  to  decide,  as  the 
Court  were  \inanimou8ly  of  opinion  that  the  Scrutiny  Committee  and  the  L.  O. 
were  wrong  in  rejecting  twelve  mandates  tendered  by  Smith  on  behalf  (Jf 
Thompson,  which  bore  to  authorize  him  to  act  at  a  meeting  to  be  held  on  2d 
August  1870,  or  any  adjourned  meeting,  for  the  purpose  of  electing  an  inspector, 
&c.    The  Court  held  that  the  strict  technical  meaning  of  the  word  adjourned 
was  not  here  intended,  but  that  the  mandants  plainly  intended  to  authorize 
Smith  to  act  for  them  at  a  meeting  to  be  callea  on  2d  August,  or  any  which 
might  be  held  in  place  of  it  for  the  same  purpose.    These  votes  were  more  than 
sufficient  to  turn  the  scale  in  favour  of  Thompson,  and  the  Court  accordingly 
decerned  in  terms  of  the  reductive  conclusions,  found  and  declared  that  Muir 
had  not  a  majority  of  votes  on  5th  Sept. ;  but  that  pursuer  had  such  a  majority, 
and  ought  to  have  been  declared  dtily  elected  ;  and  they  ordained  the  Parodiial 
Board  to  declare  him  so  elected. 

Alt— Scott,  Guthrie.   Agent— JV.  K,  Thwaites,  S.S.C, AlU—^l-Om.  Clarky 

Macdonald,  Asher,    Agents — Gillespie  tSs  Paterson,  W.S, 

8HOTT8  IRON  CO.  V.  KERR.— D<JC.  8. 

Sheriff-Appeal. — An  appeal  from  the  Sheriff  Court  of  Airdrie  in  a  petition  by 
the  Shotts  Iron  Co.  for  delivery  of  four  lambs  said  to  belong  to  the  petrs,,  and 
to  be  in  the  possession  of  respt.,  and,  failing  delivery,  for  pavment  of  j£10,  or 
such  other  sum  as  should  be  found  to  be  the  value  of  the  said  Iambs.  Held  that 
the  appeal  was  competent,  notwithstanding  that  the  alternative  conclusion  of 
the  petition  was  for  a  sum  under  £25. 

Act, — Millar,  Scott.  Aqent — Archibald  MehiUey  W,S,  Alt, — J,  G,  Smithf 
B.  V.  CampbeU,    Agent^W".  B.  Glen,  S.S.C. 
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LECTUEES  ON  THE  PHILOSOPHY  OF  LAW. 

BY  JAMES  HUTCHISON  STIRLING,  LL.D. 

Gentlemen, — At  our  last  meeting  we  saw  the  Notion  of  Hegel,  and 
in  its  connection  with  Kant ;  for  I  still  believe  "Hegel  to  affiliate 
himself  in  the  main  directly  to  Kant  Let  him  owe  what  he  may,, 
principally  by  way  of  suggestion,  whether  to  Fichte  or  Schelling,  it 
is  really  Kant  s  substance  that  Hegel  carries  further.  We  saw  that 
an  excellent  clue  to  that  Notion  was  explanation  as  explanation. 
Explanation,  namely,  as  explanation,  is  a  reduction  to  self-conscious- 
ness, and  it  follows  that  we  have  reached  the  ultimate  when  we  have 
reduced  self-consciousness  to  its  ultimate.  Now,  that  is  the  Notion. 
Or  the  notion  is  an  act  of  self-consciousness  as  such — the  perfect 
genercdizaiion  of  such  act.  This,  then,  is  the  creative  germ  of  all 
and  everything ;  and.  as  such,  evidently  it  can  be  no  blank  self- 
identity  :  it  must  possess,  in  its  own  self,  difference ;  and  it  must 
return  from  this  its  difference  into  that  its  identity  again.  No  act 
of  self -consciousness  whatever  but  is  seen  to  exemplify  this 
abstract  description.  Self-consciousness  so  constituted,  then,  is 
conceived  to  develop  itself,  in  obedience  to  its  own  inner  law, 
first  into  its  own  imier  system.  This,  the  realization  of  the  logical 
nation,  is,  and  in  connection  with  that'notion,  the  logical  idea.  The 
idea  now,  as  completed  inner  system,  sunders,  in  Nature,  into  the 
ejienialization  of  its  own  self  and  of  all  its  constituents — into  a 
chaos,  then,  of  infinite  physical  difference  and  infinite  physical  con- 
tintjency.  This  chaos,  however,  re-collects  itself,  and  returns  in 
Spirit  (Mind)  to  the  Universal  again.  Mind  now,  or  Spirit,  appears 
in  a  succession  of  faculties,  and  rises  through  its  subjective  and  ob- 
jective forms  into  its  absolute  form — into  Absolute  Spirit.  Sub- 
j<*ctively,  more  particularly,  it  reaches,  through  stages  of  Perception, 
Conception,  Thought,  the  full  fruition  of  theoretical  intelligence, 

*  Deliyered  to  the  Juridical  Society,  Edinburgh,  Nov.  13,  1871. 
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and  it  is  at  the  transition  of  this  into  Practical  Spirit,  into  Will, 
that  we  have  now  arrived. 

This  transition  it  wiH  not  be  difficult  to  understand,  if  we  shall 
but  fairly  realize  to  ourselves  what  the  completion  oi  theory  is. 
Theory  when  complete,  that  is,  has  converted  its  objects  into 
itself.  The  objects  of  theory  are  indeed  outer,  but  when  it  uTtdcr- 
stands  them  it  has  fairly  made  them  inner :  all  that  they  truly  are, 
all  that  they  substantially  are,  is  now  within.  It  has  abolished 
their  alienation,  their  foreignness,  it  has  made  them  its — it  has  deter- 
mined them  its — it  has  determiTud  objects  as  its.  But  intelligence 
that  determines  objects  is  Will  This  is  Hegel's  transition  from 
what  we  know  in  common  parlance  as  the  intellectual  powers  to 
what  we  know  in  the  same  parlance  as  the  a^ive  ^powers,  or  this  is 
HegeVs  transition  from  theory  to  practice,  from  what  he  calls 
theoretical  spirit  or  intelligence  to  practical  spirit  or  wilL  We  see 
at  once  that  it  is  ingenious — that  it  is  ingeniously  figurative. 
Theory  surveys  an  object,  and  enjoys  its  survey;  but  the  resfidt  of 
such  survey  is  to  make  the  outward  inward ;  and,  if  the  outward  is 
inward,  it  is  theory's  own,  it  is  determined  by  theory,  which  is  now 
will,  and  its  enjoymeni  has  become  an  act,  Hegel,  of  course,  does 
not  expect  us  to  see  in  this  transition  an  actual  fact  in  time,  but 
only  the  potential  connection  of  intelligence  and  will,  only  their 
connection  sub  specie  cetemiiatis.  And  viewed  so,  it»  is  perfectly 
credible ;  for  intelligence  and  will  are  not  in  reality  different,  but 
the  same :  they  are  but  action  and  counter-action  of  the  same  com- 
mon life.  Where  the  one  is,  the  other  is :  will  is  but  thought  in 
act,  thought  is  but  will  in  potentia.  It  is,  therefore,  true  in  an 
absolute,  or  perfectly  general,  reference,  that  thought  of  itself  de- 
termines itself  into  will,  remaining,  at  the  same  time,  the  sid}stance 
of  it — of  will.  This,  I  think,  will  be  seen  to  be  true  from  the  very 
nature  of  the  case,  and  apart  from  the  ingenious  figurativeness  of 
Hegel's  steps,  which  are  again  briefly  these : — To  think  an  object  is 
to  understand  it  The  thinking  of  an  object,  then,  is  the  birth  of  a 
new  object  out  of  or  in  the  old  object.  But  this  new  object  be- 
longs to  thought ;  and  this  new  object  is  at  the  same  time  all  that 
is  true  in  the  old  object.  This  new  object  is  all  that  the  old  object 
really  is — this  new  object  is,  in  fact,  the  old  object.  But  thought 
has  thus  manifested  itself  to  determine  an  object,  and  thought  that 
determines  an  object  is  will 

Will,  then,  is  thought  determining  itself  out  of  its  own  self  into 
objects,  or,  as  we  more  generally  figure  it,  into  action  on  objects — 
a  difference  of  phrase,  however,  that  makes  no  difference  in  the 
facts ;  for  as  we  have  just  seen,  our  actiorb  on  objects  is  to  determine 
these  objects  as  our  own.  They  are  indeed  outer  to  us,  but  in  that 
we  understand  them,  we  enter  into  them,  we  participate  in  them,  we 
establish  a  community  between  them  and  us — ^that  is,  we  make  them 
ours. 

But  though  there  be  this  intimate  connection  between  them,  it  is 
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certain  that  will  does  not,  in  the  first  instance,  appear  as  thought — 
appear,  that  is,  on  the  stage  of  existenca     Will,  as  we  first  find  it,  is, 
like  everything  else,  in  a  staie  of  nature.    Will,  as  we  so  find  it, 
even  in  man,  is  rather  an  instinct  than  a  rational  thought.     The 
needs  and  greeds  of  the  mere  animal  are  the  matter  in  which  it  first 
asserts  itself.     Nevertheless,  man  is  essentially  reason,  and  even  in 
yielding  to  these  needs  and  greeds,  it  is  reason  that  comes  gradually 
to  the  front.     For  example,  will  cannot  yield  even  to  these  needs 
and  greeds  without  reflection,  and  reflection,  once  begun,  can  only 
end    in    full-fledged    reason.     The   needs    and   greeds    are   com- 
pared with  their  objects  and  the  means  of  obtaining  these.     They 
are  compared  with  each  other.     They  are  compared,  however  vaguely 
at  first,  with  the  chief  end  of  man,  thouglit,  reason,  which  in  all 
cases,  is  always  at  least  implicitly  present     The  result  of  this  com- 
parison on  the  part  of  reflection  is  a  subordination  and  classification 
of  the  various  needs  and  greeds,  of  the  various  desires, — a  subordi- 
nation and  classification  that  can  only  end  in  System.     This  system 
now  is  what  we  call  happiness,  and  the  needs  and  greeds,  accordingly 
as  they  variously  contribute  in  quality  and  quantity  to  happiness, 
are  variously  arranged  and  valued.     But,  after  all,  this  arrangement 
never  becomes  perfect,  never  becomes  satisfactory.     The  needs  and 
greeds  are  even  infinite ;  subject  differs  from  subject  in  regard  to 
them ;  according  to  times  and  seasons,  subject  differs  from  his  own 
self  in  regard  to  them ;  the  whole  quest  of  what  is  called  happiness 
manifests  itself  to  be  indefinite,  obscure,  and  contingent ;  and  let 
it  end  in  what  criterion  it  may,  this  criterion  remains  always  an 
enjoyment,  something  subjective  and  contingent,  something  limited. 
In  this  way,  then,  it  becomes  plain  that  will  can  never  content  itself 
with  what  is  called  happiness  as  a  final  aim,  and  that  there  must  be 
found  for  it  an  object  wider,  deeper,  and  more  essential.     This  object 
can  only  be  its  own  sel£     The  only  satisfactory  final  object  to  will 
can  only  be  will     This  is  one  of  those  expressions  that  is  peculiarly 
perplexing  and  distressing  to  the  English  reader  of  the  philo- 
sophical Germans.    The  difficulty,  however,  is  only  in  the  phrase 
and  not  in  its  import.     As  we  have  already  seen,  will  is  identical 
with  thought,  with  reason,  and  when  we  substitute  these  sjmonyms 
in  the  phrase  that  will  can  only  will  will,  all  ambiguity  vanishes. 
That  the  object  of  will  should  be  will — this  may  appear  an  empty 
phrase,  but  it  is  not  so  when  we  say  the  object  of  reason  is  reason. 
Keason,  we  know,  has  realized  itself  in  the  world  around  us,  in 
God's  world;  and  it  does  not  seem  strange,  with  that  fact  before  us, 
to  say  reason  seeks  reason     But  reason  has  also  realized  itiself  in 
the  world  of  man,  in  its  body  of  laws,  in  its  code  of  morals,  in  the 
general  arrangements  of  what  is  called  the  State.    Now  when  we 
know  that  it  is  will  which  has  realized  reason  in  law,  morals,  and 
state,  it  will  no  longer  appear  absurd  to  say  will  realizes  its  own 
self;  the  object  of  will  is  will,  or  will  wills  wiUL    It  will  at  once 
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suggest  itself  to  us,  then,  that  the  will  so  spoken  of  is  thinking  will, 
and  thinking  will  in  free  will. 

Of  course,  as  we  are  all  now  educated  in  Great  Britain,  this  is 
considered  by  all  of  us,  or  all  but  all  of  us,  an  absurdity ;  the  sup- 
position of  free-will  is  an  absurdity.  Most  modern  English  authori- 
ties are  of  this  opinion,  and  they  really  have  brought  their  public 
to  the  same  opinion.  Now,  this  state  of  opinion  on  the  part  whether 
of  author  or  reader,  results  from  making  judicious  play  with  what 
are  called  motives.  We  never  act,  it  is  said,  but  from  a  motive ;  this 
motive  presents  itself  to  us  by  necessity  of  the  case,  and  it  involves  us 
in  a  like  necessity.  Some  few  writers  seem  toMoubt  this,  and  not 
to  be  sure  that  they  cannot  act  without  motives.  Mr.  Alexander, 
not  long  since,  fairly  posed  Mr.  Mill  by  asking  him,  having  touched 
the  left  side  of  your  nose,  do  you  not  feel  that  you  catdd  have 
touched  the  right  instead  ?  Notwithstanding  the  fairness  of  the 
question,  and  the  earnestness  of  the  "  yes  or  no  "  with  which  it  was 
followed  up,  Mr.  Alexander,  it  appears,  so  far  as  I  have  learned,  did 
not  succeed  in  coaxing  an  answer  from  Mr.  Mill  But,  of  course, 
we  all  feel  that  it  is  quite  free  to  the  great  bulk  of  us  at  pre-sent  to 
touch  either  side  of  our  nasal  prominence  we  please.  Not  that  it  will 
be  altogether  possible  for  us  to  exclude,  even  in  such  a  case  as  this,  what 
may  be  called  the  play  of  motives.  Whether  we  elect  to  touch  the 
right  side  or  to  touch  the  left  side,  it  will  be  difficult  to  banish  from 
our  mind*s  eye  what  might  be  called  a  motive, — and  a  motive  not  a 
bit  too  trivial  when  compared  with  the  action.  We  do  not  generally 
act  without  a  motive,  and,  in  fact,  we  feel  ourselves  in  no  circum- 
stances at  a  greater  loss  than  when  that  is  required  of  us.  Your 
socks  lie  there  for  you  to  put  on  of  a  morning,  and  it  is  really,  for 
the  most  part,  quite  indififerent  to  you  which  shall  be  made  right 
and  which  left.  There  is  no  doubt  you  can  put  either  on  the  rij^ht 
foot,  and  you  are  really  quite  willing  to  put  either  on  it ;  but  you  feel 
it  a  bore  that  such  a  question  should  have  at  all  turned  up.  You 
sit  there  with  your  feet  naked,  feeling  that  but  for  the  question  they 
would  have  been  clothed,  and,  motive  or  no  motive,  without  diffi- 
culty. You  are  glad  to  compound  for  a  motive  by  making  right 
the  sock  nearest  to  the  right  foot,  by  closing  your  eyes  and  taking' 
the  first  you  cat^h,  or  even  by  tossing  up  to  settle  first  choice.  All 
this  shows,  however,  how  habitually  man  acts  by  motives,  how  im- 
possible it  is  for  him  to  act  without  motives,  even  in  circumstances 
the  most  trivial  and  indifferent.  Bather  than  act  without  a  motive, 
we  shut  our  eyes,  or  we  toss  up. 

Now  the  true  light  on  the  matter  is  just  a  reversal  of  what  is 
usually  believed  in  England  on  this  question.  To  act  hy  motive  is 
to  act  freely,  to  act  without  motive  is  to  act  under  necessity. 
Possibly  some  of  you  may  object  here — We  know  that  distinction 
already,  but  we  remain  unconvinced,  for  though  moral  necessity  is 
not  physical  necessity,  it  is  still  a  necessity,  and  compels  obedience. 
But  my  answer  is  briefly,  Physical  necessity  (and  I  beg  you  to 
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observe  that  physical  means  natural — what  is  of  mere  natwre) — 
physical  necessity  is  the  only  necessity,  and  moral  necessity 
is  freedom.  That  only  is  free  which  is  amenable  solely  to  its 
own  self;  but  in  obeying  moral  motive  it  is  my  own  self — my 
own  inmost,  deepest,  truest  self  I  obey ;  and,  therefore,  it  is  that  in 
the  very  obeying  of  it  I  am  free,  and  all  the  more  free  the  more 
thoroughly  moral  it  is — the  more  thoroughly  it  is  my  own 
self.  In  the  case  of  the  socks  no  motive  was  present,  and  I  was  not 
free ;  to  free  myself  I  had  to  shut  my  eyes,  I  had  to  toss  up,  or  I 
had  arbitrarily  to  invent  a  motive  and  take  the  sock  nearest.  Now, 
what  I  call  being  bound  in  regard  to  the  socks,  is  what  would  be 
generally  stated  in  England  as  a  proof  of  freedom ;  whereas,  what 
M'ould  appear  very  generally  a  proof  of  necessity  in  England  would 
possibly,  according  to  the  views  which  I  adopt,  be  used  as  a  proof 
of  freedom.  Thus,  as  regards  the  socks,  I  should  be  held  free  in 
England  so  long  as  I  was  without  motive,  and  bound  only  when  in 
obedience  to  a  motive^  I  put  the  one  rather  than  the  other  on  the  right 
foot  Now  my  way  is  to  reverse  this.  Should  I  discover,  for 
example,  that  the  one  sock  had  been  worn  on  the  right  foot  the  day 
before,  and  decide,  for  economical  motives,  to  give  it  the  benefit  of  a 
change  and  wear  it  on  the  left  foot  to-day,  I  should  really  be  .acting 
in  freedom,  for  I  should  be  acting  according  to  reason, — I  should 
have  a  reason  for  my  action,  I  should  have  a  motive  for  my  action. 

Really  Kant  and  Hegel  have  completely  determined  this  question. 
Kant  is  nowhere  more  convincing  than  precisely  here,  and  it  is 
precisely  here  that  he  is  ever  eloquent.  What  fine  pictures  he 
gives  us  in  this  connexion  of  how  a  man  acquires  the  esteem  of 
others,  acquires  his  own  esteem,  just  in  proportion  to  the  complete- 
ness with  which  he  tramples  on  commodity,  on  self-interest,  and 
yields  to  the  universal — to  moral  motive — and  that  without  hope, 
without  chance  of  reward !  Accordingly,  it  is  quite  clear  to  Kant 
that,  besides  empirical  motives — ^that  is  sensuous  motives,  or,  as  he 
otherwise  calls  them,  muteriaJ  motives,  pathological  motives — there 
are  motives  of  ideas,  motives  from  within  and  not  from  without, 
actual  prescripts  of  reason  unto  its  own  self.  If  motives  were  only 
empirical,  he  ai^es,  action  would  be  only  hypothetically  conditioned, 
that  is,  the  action  would  be  viewed  only  as  a  means  to  an  end. 
Heason  in  such  circumstances  could  only  assist  in  the  discovery  of 
the  advisable :  it  could  not  command  the  obligatory.  There  would 
result  only  prudenticU  rules,  not  laws  of  duty — directions,  prescripts 
technical  merely,  suggestive  of  an  art  to  be  acquired  rather  than  a 
course  of  conduct  to  be  categorically  required.  Where  motive  is 
empirical,  will  can  only  receive  a  maxim,  not  an  imperative  command ; 
for  an  empirical  object  must  act  on  appetition,  on  desire,  must 
presuppose  a  craving  subject  under  the  influence  of  pathological 
feelings — ^inclination  or  aversion,  &c.  Maxims,  then,  are  only 
subjective ;  and  the  most  general  expression  for  a  subjective  maxim 
is  self-love,  the  general  object  of  which  again  is  felicity,  happiness. 
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one's  own  satisfaction.  But  felieity,  as  already  said,  thongli  naming 
a  whole  of  satisfaction,  and  though,  in  such  generality,  an  ascension 
over  the  random  contingency  of  particular  desire,  cannot  furnish  a 
law ;  it  is  but  a  general  title  over  infinite  diversity :  no  two,  as  we 
saw,  are  agreed  on  happiness:  but  even  were  there  agreement 
among  us  as  to  the  object  of  happiness,  the  foundation  would  still 
be  pathological  and  contingent,  devoid  of  the  necessity  of  a  law. 
In  fact,  it  is  plain  that  Kant  sees  happiness,  though  a  general  name, 
to  be  still — as  its  aim  is  enjoyment — a  particular  desire.  There  is, 
then,  a  will  that  takes  no  note  of  happiness,  that  respects  itself,  and 
is  respected  just  as  it  tramples  down  happiness,  just  as  it  tramples 
down  self-love.  This  will,  independent  of  all  sensuous  motive, 
obedient  only  to  its  own  self  in  its  own  reason,  to  its  own  law,  to 
its  own  categorical  imperative,  is  free  wilL  And  how  such  pure 
rational  /orm,  free  from  all  sensuous  matter,  should  be  adequate  to 
objective  commands,  d  j^nori  binding,  and  universally  necessary — to 
categorical  injunctions  good  for  all  rational  beings,  it  is  not  difficult 
to  understand.  Were  it  not  so — were  there  not  a  practical  voice  of 
reason,  unmistakeable,  irresistible,  clear,  intelligible  even  to  the 
commonest,  it  is  plain  to  Kant  that  morality  would  be  destroyed. 
I  may  mention  here  one  or  two  of  Kant*s  illustrations  in  his  general 
support — "  Labour  when  young  not  to  starve  when  old : "  here 
plainly  there  is  a  condition  ofiered  you,  and  the  prescript  is  only 
hypotheticaL  This  is  not  so,  however,  in  the  case  of  such  a  propo- 
sition as  "  you  must  not  promise  falsely : "  there  the  command  is 
categorical  and  direct.  Kant  asks,  too,  "  under  penalty  of  death, 
would  you,  at  command  of  the  King,  give  false  witness  for  the 
destruction  of  an  innocent  man  ? "  and  points  out  that  your  own 
state  of  mind  will  prove  that  you  can  die  rather  than  so  act,  as  it  is 
clear  there  that  you  at  all  events  ought  to.  In  this  way,  Kant 
shows  the  eye  of  duty  to  be  bent  forward  to  work  only,  and  never 
thrown  backward  to  consequences.  That  active  duty  is  attended 
by  a  sense  of  doing  what  is  right,  which  may  be  called  satisfaction, 
cannot  be  doubted ;  but  it  is  not  for  this  satisfaction — it  is  not  for 
the  satisfaction  expected — it  is  only  for  the  command  given  that 
duty  acts.  Many  a  one  has  died  for  duty,  at  the  stake  or  on  the 
wheel,  with  scarcely  a  feeling  but  that  of  the  physical  sufiering, 
knowing  only  that  it  was  necessary  for  him  so  to  do.  It  is  absurd, 
then,  to  convert  moral  satisfaction  into  pleasure  (eudaemonism),  and 
assert  the  same  to  be  the  sole  rule  of  action.  That  man  must  have 
a  disinterested  nature — that  man  must  be  thankful  for  small 
mercies,  who  can  see  in  such  cases  (as  death  on  the  wheel  or  at  the 
stake)  a  satis/action  for  the  enjoyment  of  which  he  would  readily  die ! 
It  is  thus,  then,  that  Kant,  contrasting  subjective,  empirical,  con- 
tingent, hypothetical  maxims,  dependent  on  pathological,  material 
desire,  with  objective,  pure,  apodictic,  categorical  imperatives, 
dependent  on  absolute  form  of  reason — it  is  thus,  I  say,  that  Kant 
in  the  existence  of  the  latter  makes  good  the  fact  of  free-wilL 


LECTUKES  ON  THE  PHILOSOPHY  OF  LAW.  63 

In  this  matter  Hegel  only  follows  Kant,  bringing  ultimate 
abstraction  to  all,  ultimate  completion,  ultimate  system,  ultimate 
support  He,  too,  accentuates  free-will — that  to  Hegel  also  is  the 
whole  ground  and  basis  of  the  practical  world.  "  The  object  of  the 
science  of  Eight,"  he  tells  us,  "  is  the  human  will,  with  special  re- 
ference to  the  relation  of  the  particular  to  the  universal  will ; "  and 
free-will,  accordingly,  is  that  will  which  hears  the  universal  only — 
which  implicitly  obeys  the  universal — let  the  interest  of  the  par- 
ticular be  what  it  may.  He  contrasts  the  phenomena  of  will  with 
those  of  physical  nature,  and  insists  on  the  inapplicability  of  the 
law  of  causality  to  the  former.  In  this  law  he  observes  the  cause, 
but  repeats  itself  in  the  effect — the  motion  in  the  ball  is  the  same 
motion  that  was  in  the  bat,  the  water  on  the  street  is  the  same 
water  that  was  in  the  rain-cloud — but  we  see  no  such  identity  be- 
tween the  motive  and  the  act  of  will.  The  motive  does  not  repeat 
itself  in  the  act :  the  act  is  the  expression  not  of  the  naiure  of  the 
motive,  but  of  the  nature  of  the  agcrU  who  is  simply  roused  to  put 
himself  into  operation.  Here  it  is  no  mere  effect  that  we  see 
passively  repeating  the  necessity  that  lay  in  the  cause,  but  a  wholly 
new  power  in  act,  a  power  that  meets  actively  what  comes  to  it  as 
motive,  that  changes  its  direction,  that  modifies  it,  and  can  even 
negate  it  "  Circumstances  and  motives/'  exclaims  Hegel,  "  master  a 
man  only  so  far  as  he  yields  to  them-  .  .  .  He  who  appeals  for 
excuse  to  such  influences  only  degrades  himself  into  a  thing  of 
nature :  his  act  is  his  own,  not  that  of  somebody  else,  not  the  efiect 
of  something  external  to  him."  But  Hegel  goes  systematically  to 
work  here,  and  displays  at  large  the  nature  of  the  will,  and  accord- 
ing to  every  movement  of  the  notion.  The  will,  in  fact,  is  an 
excellent  illustration  of  the  notion,  for  the  will  is  concrete,  the  will 
just  is  the  notion.  The  will  is  the  Begriff,  that  that  ideally  be- 
^Tips  or  be-grasps  all,  that  that  ideally  involves  or  implies  all ;  or 
it  is  that  in  whose  pure  negativity,  in  whose  pure  self  to  self  ideality, 
the  whole  foison  of  the  universe  potentially  lies.  So,  it  is  specially 
in  its  own  form  proper ;  so,  it  is  specially  universal.  Will  can  re- 
tire into  its  own  self,  will  can  abstract  from  all  and  everything,  will 
is  the  possibility  of  pure  universality.  It  is  this  possibility  that  is 
the  condition  of  volition  itself :  without  this  power  of  reflection, 
without  this  power  of  abstraction,  it  would  be  in  vain  to  talk  of 
voUtion  at  all,  which  only  i?,  if  it  can  keep  itself  indefinite.  This 
then  js  the  moment  of  universality  in  will  in  which  it  abstracts 
from  every  determinate  state  of  its  own  self,  and,  under  every  de- 
termination, remains  indeterminate  and  equal  to  itself.  Man  can 
abstract,  in  suicide,  from  his  very  life :  the  beast  cannot,  whatever 
anecdotes  to  the  contrary  may  be  told  to  amuse  us. 

But  the  wiU  cannot  remain  abstract,  it  must  realize  itself;  uni- 
versal will  must  pass  into  particular  will,  and  the  question  now  is, 
What  shall  be  willed  ?  If  only  the  gratification  of  our  sensuous 
needs  and  greeds,  then  evidently  what  is  willed  is  something  foreign 
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to  will  itself,  something  limited,  something  contingent.  Will,  even 
there,  knows  itself  not  the  particular  greed,  and  capable  of  denying 
such.  This  is  freedom,  but  it  is  only  freedom  inform^  only  formal 
freedom ;  it  is  not  material  freedom,  not  freedom  in  matter :  and 
without  freedom  in  matter,  there  can  be  no  true  freedom,  no  free- 
will. To  that  it  is  necessary  that  will  should  will  its  own  self. 
And  this  is  the  singular ^  this  is  the  moment  of  singularity :  here 
will  is  present  only  with  its  own  self,  and  so  free.  But  liow  shall 
will  will  its  own  self  ?  How  otherwise  than  by  willing  its  own 
thought.  Will  is  but  thought,  thought  is  but  will.  Free  agency  is 
the  realisation  of  one's  own  self,  but  that  is  thought,  and  the 
realization  of  thought  as  thought  can  only  take  place  in  ethical 
institutions — in  Law,  Morality,  and  the  State. 

In  exposition  and  illustration  of  these  three  moments  of  will 
much  can  be  alleged,  and,  by  Hegel,  has  been  alleged.  A  word  or 
two  in  regard  to  this  must  now  suffice  however — 

As  regards  universality,  for  example,  that  is  really  just  one  aspect 
of  man  as  capable  of  generalization,  as  the  power  that  generalizes. 
The  focus,  the  punctum  vitale  in  man,  is  simply  generalization, 
which  is  only  another  word  for  thought.  But  to  generalize  thought 
is  the  same  thing  as  to  universalize  will.  The  beast  is  driven  ever 
by  an  individual  conception,  by  an  individual  motive ;  but  man  in 
both  respects  will  be  controlled — ultimately — only  by  the  uni- 
versal. And  what,  a  difference  this  makes  one  can  see  without 
difficulty.  To  have  a  habit — as  a  beast  may  have — ^is  one  thing, 
but  to  know  I  have  a  habit  is  quite  another  thing.  In  this  latter 
case  reflection  has  set  in ;  the  habit  is  not  only  known,  but  what  is 
other  to  it,  its  opposite  is  known,  and  a  judgment  that  may  negate 
the  habit  becomes  at  once  possible.  The  particular,  in  short,  is  now- 
received  into  the  universal,  and  may  disappear  there.  There  are 
times  when  such  disappearance  becomes  the  one  historical  fact. 
During  the  French  Revolution,  it  was  the  universal  of  will  alone 
functioned.  Every  particular,  accordingly,  was  nought — even  the 
particulars,  particular  after  particular,  then  and  there  suggested — 
and  madness  ruled  the  hour,  destruction  was  the  lord  of  all.  Not  a 
single  particular,  not  one  difference  could  be  tolerated,  whether  rank, 
or  birth,  or  fortune,  or  talent,  or  virtue,  or  even  beauty.  That  will 
can  withdraw  itself  into  the  abstract  universal,  and  become  actively 
the  universal  void,  is  here  evident,  just  as  it  is  evident  that  it  can  be- 
come also,  in  the  worship  of  Brahma  for  example,  the  passive  void. 

As  concerns  will  in  particularity  again,  that  form  is  familiar  to 
all  of  us,  for  it  is  will,  as  each  of  us,  for  the  most  part,  uses  it. 
This  is  the  form  that  is  commonly  either  opposed  or  defended  as 
free-will,  and,  as  we  have  seen,  both  opposers  and  defenders  are 
equally  beside  the  point.  Suffice  it  to  say  here  that  man  certainly 
receives  from  nature  a  variety  of  desires,  and  that,  as  a  natural 
being,  he  obeys  these.  That  he  should  so  obey,  however,  is  not  for 
him  a  necessity ;  man  is  also  a  rational  being,  and  can  receive  every 
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particular  at  the  bar  of  the  universal  It  is  his,  then,  to  raise  the 
deuires  of  nature  into  motives  of  reason — to  convert  them  into  the 
rational  system  of  social  life,  and  when  he  obeys  them  then,  he  but 
obeys  his  own  self  However  limited,  contingent,  subjective,  our 
desires  may  be,  it  is  certain  that  they  can  be  freed,  articulated,  and 
objectified  into  an  organic  whole — Law,  Morals,  and  the  State. 
This  is  the  "  liberty  of  a  wise  restraint!'  this  is  "  the  necessity  in  duty 
that  will  make  nsfree"  and  the  man  who  knows  not  so  to  restrict 
and  restrain  himself,  will  never  come  to  anything.  Only  he  who 
can  accept  the  limit  will  ever  reach  the  true  illimitable. 

This  limitation,  in  fact,  is  the  true  concrete  will,  the  particularized 
universal,  will  in  the  moment  of  singularity  (and  singularity  here 
has  not  the  meaning  of  individuality).  This,  in  a  word,  is  the  true 
free-wilL  For  what  is  this  but  thinking  will — will,  then,  that  wills 
its  own  implement,  its  own  self.  And  it  is  certain  that  to  be  a  free 
being  it  is  only  necessary  to  be  a  thinking  being:  the  right  of 
freedom  is  but  the  privilege  of  reason.  What  Hegel  calls  objective  . 
spirit  is  but  the  realization  of  free-will — of  will,  rational  will,  think- 
ing will,  substantiating  itself  in  actual  outward  fact.  Tfiat  actual 
outward  fact  is  the  world  of  Right,  the  rational  system  of  obser- 
vances, legal,  moral,  and  political,  into  which  a  community  of 
reasoning  beings,  by  very  nature,  and  that  is  by  very  nature  of  the 
notion,  sunders.  So,  however,  will  only  works  itself  free  from  its 
own  individuality — its  state  of  nature — emancipates  itself  from, 
nature  into  reason — ^realizes  itself  into  the  substantial  freedom  of 
organized  universality.  What  we  have  here,  in  fact,  is  the  great 
distinction — in  a  moral  reference — between  subjectivity  and  objec- 
tivity. ^Vhen  I  think  what  is  mine  only,  when  I  do  what  is  mine 
only,  I  think  a  mere  subjectivity,  I  do  a  mere  subjectivity,  which 
in  rerum  Tvatura,  which  in  the  universe  of  things,  is  simply  nothing 
and  nowhere  and  of  no  account ;  but  when  I  think  and  do  what  all 
in  thinking  and  doing  can  appropriate  and  call  theirs,  then  I  think 
and  do  an  objectivity,  a  concrete  and  a  permanent  that  actually 
functions  in  fact.  To  such  a  word  as  mine,  subjectivity  and  objec- 
tivity give  a  double  accent.  What  is  mine  subjectively,  as  of  this 
special  particular  passing  individual  who  now  speaks,  I  must 
italicize;  but  what  is  MINE  objectively,  I  must  write  in  small 
capitals ;  for  that  mine  is  mine  as  belonging  to  my  essence,  which 
is  humanity  as  humanity,  reason  as  reason.  The  italicized  mine  is 
what  sunders  and  separates  and  isolates  us,  each  from  the  other,  as 
8o  many  uncommunicating  and  incommunicable  individual  distinct 
atoms ;  whibt  the  MINE  with  a  double  accent,  the  mine  in  small 
capitals,  is  what  brings  us  all  together  into  a  concrete  unity,  into  a 
living  universal.  And  it  is  here  that  we  can  discern  our  only  duty 
which  is  to  raise  subjectivity  into  objectivity,  the  contingent  indi- 
vidual into  the  necessary  universal  Almost,  we  might  say,  our 
only  duty  is  twice  to  italicize  "  mine,"  or  our  only  duty  is  in  this 
way  to  negate  the  negation.    To  italicize  "  mine "  once  is  to  set 
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subjectivity,  to  destroy  "  mine,"  really  to  negate  it ;  but  to  italicize 
"  mine  **  twice,  is  to  set  objectivity,  and  negate  the  negation.  Now 
this  is  the  one  object  of  education — or  this  is  what  ought  to  be  that 
one  object;  for  education  is  not  a  mere  chattering  of  vocables. 
Nature  is  a  system  of  mechanical  necessity ;  every  one  member  of 
it  is  in  blind  interdependence  with  and  on  all  the  rest,  and  none  is 
for  itself.  This,  too,  is  the  case  with  man,  so  far  as  what  is  called 
nature  in  him  is  concerned.  Nature  in  man,  in  that  sense,  is  his 
needs  and  greeds,  and  in  these  man  is  bound  and  not  free ;  but 
there  is  in  him  the  possibility  of  freedom  :  he  can  reflect,  he  can 
retire  into  his  universal  and  negate  nature — nature  in  the  sense  that 
it  is  the  individual  particular.  Eeflection  does  not  remain  by  the 
particular  that  is  presented  to  it,  but  opposes  to  it  another — opposes 
to  it  its  own  contrary.  Now,  precisely  this  is  the  business  proper 
of  education — to  rouse  reflection,  to  convert  instinctive  action  into 
reflective  action,  and  reflective  action  into  free  action — into  the  free 
action  of  the  emancipated  universal.  So  it  is  that  our  needs  and 
greeds,  our  vanities  and  vainglories,  and  all  that  holds  of  mere 
nature  in  us,  are  controlled — our  own  essential  will,  our  free-will 
realized.  "  Education,"  says  Hegel,  "  has  for  object  to  raise  man 
into  a  self-dependent  being,  that  is,  into  a  being  of  free-will.  With 
tliis  intention  many  restrictions  are  imposed  on  the  inclinations  of 
children.  They  must  learn  to  obey,  so  that  their  individual  or 
special  will  in  its  dependence  on  sensuous  needs  and  greeds  may 
be  sublated,  and  their  true  will  freed." 

In  man,  then,  evidently,  there  is  a  possibility  that  lies  not  in  the 
lower  animals :  his  will  may  be  raised  from  a  will  of  nature,  a  will 
of  the  particular  into  a  will  of  reason,  a  will  of  the  universal ;  but 
there  exists  in  this  world  no  power  that  could  raise  their  wills  so. 
The  lower  animal  is  adequate  to  a  particular  only  :  its  motives  are 
individual  incitement  after  individual  incitement,  each  of  which  it 
only  blindly  obeys ;  universal  it  has  none.  On  the  other  hand,  it 
is  the  single  antithesis  of  universal  and  particular  that  makes  the 
whole  world  of  man :  that  cross  is  the  foundation  of  his  science ; 
that  cross  is  the  foundation  of  his  law,  morals,  politics,  art ;  that 
cross  is  the  foundation  of  his  religion.  The  antagonism  that  lies  in 
this  cross  is  the  pulse  of  history,  each  beat  of  which  is  but  the  con- 
version of  the  lower  into  the  higher.  This  antithesis  or  cross  has 
hardly  yet  been  looked  at  by  any  man  in  full  consciousness,  as  it 
were,  with  his  eyes  open,  perfectly  aware  of  the  importance  of  what 
he  looked  at.  Neveitheless,  it  is  the  ultimate  and  absolute  secret : 
it  is  the  Notion,  the  concrete  n/>tion.  No  highest  philosopher  for 
centuries  will  have  anything  to  do,  but  to  make  this  notion  explicit, 
bring  it  into  full  consciousness.  Free-will,  as  we  have  seen,  is  but 
another  name  for  it,  and  free-will  is  but  a  will  according  to  con- 
scious motives.  Those,  then,  as  we  have  seen  already,  who  have 
hitherto  discussed  this  question  have  simply  mistaken  the  hinge  on 
which  it  turned,  whether  they  supposed  themselves  to  attack,  or 
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whether  they  supposed  themselves  to  defend.  It  is  as  erroneous  to 
say  on  the  one  side  man  must  act  by  motive  and  is  bound,  as  to 
8ay,  on  the  other  side,  man  can  act  without  motive  and  is  free. 
Man  must  act  by  motive,  and  it  is  the  very  necessity  of  that  mvst 
that  frees  him.  If  man  cotUd-  act  without  motive,  he  were  not  free, 
but  bound.  It  is  the  existence  of  conscious  motive  that  proves  the 
existence  of  the  imiversal,  and  in  the  subordination  of  the  particular 
motive  to  the  universal  motive  lies  freedom.  As  Hegel  points  out, 
then,  that  man  is  free  because  he  can  do  what  he  likes,  is  a  concep- 
tion very  wide  of  the  mark.  In  short,  man  is  free  because  he  can 
not  do  what  he  likes :  man  is  free  because  he  must  obey  motive — 
man,  that  is,  in  reference  to  the  universal  in  him.  Similar  blunders 
are  not  rare  in  philosophy.  •  There  is  subjective  idealism,  for 
example.  Well,  because  in  the  relation  of  a  subject  and  an  object, 
there  is  no  possible  way  of  the  former  knowing  the  latter  but  within^ 
it  is  argued  that  the  latter  also  must  he  within.  That  is,  the  very 
reasons  I  allege  for  knowing  an  object  witJwvjt  are  used  by  sub- 
jective idealism  for  not  knowing  an  object  without.  That  that 
alone  renders  a  knowledge  of  externality  possible — the  very  con- 
dition in  which  that  knowledge  roots — ^is  used  for  the  annihilation 
of  all  possibility  of  its  own  progeny  !  We  see  the  same  thing  again 
in  re^trd  to  a  substance  and  its  qualities ;  a  substance  can  only 
make  itself  hnjown  by  its  qualities.  Such  is  the  temper  of  the  day, 
that  because  that  is  the  case,  it  is  supposed  to  be  philosophy  to  say, 
though  it  is  only  in  consequence  of  its  qualities  that  a  substance  is 
known^  it  is  also  only  in  consequence  of  its  qualities  that  a  substance 
is  not  known,  and  just  because  it  is  only  in  consequence  of  its 
qualities  that  it  i&  known !  Here  again  we  see  the  very  condition 
of  knowledge  is  made  the  very  reason  of  ignorance — the  reasoner 
looking  very  grave  at  the  result,  pulling  his  collar  up,  and  calling 
himself  a  philosopher.  As  it  is  in  these  cases,  then,  so  it  is  in  that 
of  free-wilL  It  is  only  in  consequence  of  sensation  that  we  can 
know  an  external  world,  and  therefore,  it  is  only  in  consequence  of 
sensation  that  we  cauTio^  know  an  external  world.  It  is  only 
through  qualities  that  a  substance  is  known,  and  therefore  it  is  only 
through  qualities  that  a  substance  is  not  known.  It  is  only  through 
motives  that  a  free-will  is  possible,  and  therefore  it  is  only  through 
motives  that  a  free-will  is  impossible.  It  is  really  marvellous  how 
long  very  respectable  men,  how  long  the  whole  world,  will  allow 
itself  to  be  stultified  by  such  transparent  hocus-pocus. 

It  is  not  moral  necessity  but  moral  freedom  that  we  should  say 
of  will  then ;  for  in  tnith  the  necessity  of  will  is  the  only  freedom. 
All  outward  things,  all  things  of  nature,  have  their  very  essence  in 
mechanical  necessity;  but  all  inward  things  again,  all  things  of 
reason,  have  their  very  essence  in  freedom,  and  so  it  is  that  the  two 
worlds  are  opposed  Will  is  universal ;  there  is  no  object  its  that 
it  does  not  make  its ;  it  can  abstract  from  everything.  Will,  then, 
wills  its  own  self,  and,  therefore,  is  it  free.    The  will  that  wills  its 
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own  self  must  not  be  conceived  as  self-will  however.  The  will  that 
must  indulge  itself  in  every  motive  it  wills,  is  a  vain,  weak,  spoiled, 
sensuous  will,  and  is  generally  named  self-will,  or  caprice.  That  is 
a  will  given  up  to  mere  nature,  and  is  not  free  but  bound.  There 
is  a  will  again  which  we  name  wilfulness;  a  will,  that  is,  that  will 
not  ^ve  up  what  it  wills,  and  for  no  other  reason  than  that  it  is  t^ 
wills.  Such  wilfulness  is  sometimes  regarded  as  constituting  strength 
of  character ;  but  without  the  universal,  it  is  as  weak  as  the  will 
that  I  liave  called  spoilt  mil,  and  certainly,  for  the  most  part,  far 
more  dangerous.  It  is  neither  the  indulgence  of  spoiled  will,  then, 
nor  the  stubbornness  of  wilfulness  that  makes  freedom :  it  is  onlv 
the  universal,  and  in  the  universal  lies  the  community  of  mankind. 
All  take  part  in  an  action, ffW  approve  or  disapprove,  for  each  in  will 
feels  himself  universal,  and  through  that  universality  reflected  in  the 
other.  This  subject  of  free-will — which,  as  has  more  than  once  tran- 
spired, is  the  root  of  law,  and  which  I  have  been  obliged  somewhat 
to  lean  on  as  the  very  principle  and  centre  of  the  philosophy  of  law, 
— ^this  subject  cannot  be  better  closed  than  by  a  sentence  or  two 
direct  from  Hegel: — 

"  Of  no  idea  is  it  so  generally  known  that  it  is  indefinite,  am- 
biguous, liable  to  the  greatest  misconstructions,  and,  in  reality, 
consequently,  subjected  to  them,  than  of  the  idea  of  free-will,  and 
none  is  in  current  use  with  so  little  intelligence.  But,  as  we  may 
express  ourselves,  the/?'c«  spirit  being  the  actual  existent  spirit,  or 
the  spirit  that  actually  prevails  in  human  aflFairs  being  the  spirit  of 
free-will,  misconstructions  in  regard  to  it  are  of  the  most  enormous 
consequence ;  for  when  persons  and  peoples  are  once  for  all  pos- 
sessed by  the  abstract  notion  of  freedom  as  such,  freedom  on  its  own 
account,  no  other  has  such  irresistible  power,  and  just  because  it  is 
the  very  inmost  being  of  spirit, — ^its  very  actuality  and  self  Entire 
quarters  of  the  globe,  Africa,  and  the  East,  have  never  had,  and 
have  not  yet  this  idea.  The  Greeks  and  Romans,  Plato  and  Aris- 
totle and  the  Stoics,  had  it  not.  On  the  contrary,  they  conceived 
only  that  a  man  by  his  birth  (as  Athenian  or  Spartan  citizen,  &c  ),  or 
by  strength  of  character,  by  education,  by  philosophy  (the  wise  man 
is  free  even  when  a  slave  or  in  chains),  only  so  did  they  conceive  a 
man  to  be  free.  This  idea  came  into  the  world  through  Christianity, 
in  which  it  is  that  the  individual,  as  such,  has  an  infinite  worth,  as 
being  aim  and  object  of  the  love  of  God,  and  destined,  consequently,  to 
have  his  absolute  relation  to  God  as  spirit,  to  have  this  spirit  dwell- 
ing in  him.  Christianity  it  was,  namely,  that  revealed  man  in  him- 
self to  be  destined  to  supreme  freedom  ....  This  idea,  then,  is 
the  very  actuality  of  man,  and  not  that  he  has  it,  but  that  he  is  it. 
Chnstiunity  has  made  it  the  very  actuality  of  its  adherents, — the 
very  actuality  of  it«  adherents,  not  to  be  a  slave  for  exampla  If 
reduced  to  slavery;  if  the  control  over  their  property  is  to  depend 
on  caprice  and  not  on  laws  and  courts  of  justice,  then  they  find  the 
very  substance  of  their  being  violated.    This  volition  of  freedom 
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is  no  longer  an  impulse,  an  instinct  that  demands  its  gratification ; 
it  is  now  character, — a  spiritual  consciousness  that  is  above  impulse, 
that  is  above  instinct.  But  this  freedom,  this  free-will,  and  free- 
agency,  that  possesses  such  implement,  such  filling,  such  aims  and 
ends,  cannot  remain  as  notion  only,  as  mere  principle  of  the  mind 
or  the  heart ;  it  must  unclose  itself  into  objectivity, — ^into  an  organic 
actuality,  le^al,  moral,  political,  and  religious." 

This,  then,  is  the  position  we  have  now  reached :  that  man,  as 
free-will,  is  the  objective  spirit,  and  must  realize  himself  in  the 
institutions,  legal  and  other,  by  which  society  lives.  In  one  word, 
then,  the  matter  of  law  is  our  own  free-will,  and  its  existence  in 
the  state  is  but  its  realizatiarL  It  is  the  course  which  this  realiza- 
tion, in  obedience  to  its  very  principle,  takes  that  we  have  now 
to  see. 

Free-will,  then,  is  the  root  of  all,  and  freedom,  liberty,  itself  must 
constitute  the  contents  of  Right  or  of  Law.  But  free-will,  at  first,  taken 
just  so,  is  abstract,  is  without  this  development  of  its  contents  into 
its  own  concrete  system — is,  as  yet,  but  tiotion;  it  is  not  y^t  idea. 
So  it  is,  as  yet,  but  direct  or  immediate  to  itself  and  us ;  it  is,  as  yet, 
but  one  and  single.  Thus  immediate,  direct,  single,  one,  it  is  a  Per- 
son, But  free-will  is  essentially  an  action,  and  that  action  is  essen- 
tially a  movement  from  within  outwards.  Now,  the  nearest  outer 
to  its  own  self  is  another — another  person.  The  first  prescript  of 
Kight,  then,  is,  Be  a  person,  and  respect  others  as  persons.  It  is 
plain  also,  that  in  this  abstraction  there  are  no  other  intei^sts 
present — ^no  variety  of  concrete  interests  as  under  morality.  There 
is  no  concrete  with  its  various  composing  members  or  interests  to 
disturb  beside  it  There  is  no  interest  in  question  but  the  single 
interest  of  free-will,  no  command  but  that  will  is  to  be  free.  But, 
as  between  persons,  that  amounts  only  to  a  'prohibition — obstruct 
not  the  free-will  of  the  person.  This  prohibition  is  also  categorical ; 
it  gives  no  reasons  for  itself ;  it  interposes  no  conditions ;  it  is  cate- 
gorical, and  not  hypothetical.  It  does  not  require,  as  is  required  in 
morals,  the  other  person  to  follow  it  with  intelligence,  assent,  con- 
viction ;  it  never  asks  for  any  motive  or  design,  or  intention  on  the 
I^art  of  the  other  person.  It  simply  says,  categorically,  Infringe  not 
the  free-will  of  the  i)erson,  or  violate  not  personality.  These  cou- 
setjuences  really  flow  directly  from  the  nature  of  the  case.  So  it 
is,  then,  that  this  division  of  Right — the  first — is  but  formal,  ab- 
stract, without  any  concrete  tilling,  implement  of  humanity  as  such. 
Or  personality  gives  the  capacity  for  legal  rights ;  it  is  the  founda- 
tion from  which  all  abstract,  formal  right  arises ;  but  even  as  such, 
it  is  only  abstractly  universal  There  is  no  particidarity  in  it,  as 
in  morals,  no  special  interest  that  concerns  me  as  an  individual,  say. 
Ic  has  no  thought  of  my  individual  advantage  or  welfare ;  and  is 
wholly  indifferent  to  my  agreement  with  it,  to  my  convictions  in 
its  regard,  or  to  my  designs  and  intentions  in  the  realization  of  it. 
The  very  abstractness  of  the  universality  here  has  its  own  limita- 
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tions,  then.  To  be  a  person  is,  in  one  sense,  to  be  what  is  highest ; 
but  to  be  a  person  is  to  let  all  our  other  concrete  humanity  fall,  and 
be  also  what  is  lowest,  or,  at  all  events,  least  So  it  is  that  we  find 
the  individual  who  is  only  a  person,  the  individual  who  only  fixes 
himself  in  his  right,  for  the  most  part  so  thin  and  narrow.  We  see, 
also,  that  it  is  generally  the  rude  and  unformed  man  who  so 
stubborns  himself  in  his  abstract  right,  while  the  richer,  fuller 
nature  has  an  eye  for  every  side  of  the  interest  at  stake,  and  has 
no  difficulty  in  complete  resignation  of  his  abstract  right  An 
exalted  sense  for  formal  right  may  prove  in  the  end  but  mere  wil- 
fulness,  indeed — a  formal  will,  that  in  its  own  intensely  pure  for- 
mality, can  only  remain  blind  to  every  concrete  consideration 
beside  it.  I  recollect  of  a  case,  indeed,  where  a  poor  man  nearly- 
ruined  himself  by  the  consistency  of  his  faith  in  formal  or  abstract 
right.  He  was  the  landlord  of  a  workshop ;  and  the  tenant,  with- 
out consent  asked  or  given,  took  it  upon  him  to  enlarge  the  old  win- 
dows in  this  workshop,  and  open  new  ones.  The  workshop  is  mine 
said  the  landlord,  and  you  have  infringed  my  rights.  But  what  I 
have  done,  said  the  tenant,  I  have  done  at  my  own  expense,  and 
what  I  have  done  is  an  improvement  to  the  property.  I  admit 
that,  said  the  landlord,  but  you  had  no  right  to  make  alterations  in 
my  property  without  my  consent,  and  I  will  take  you  to  law  there- 
f(yr.  Accordingly,  this  landlord  did  take  this  tenant  to  law ;  he 
lost  his  case  before  judge  after  judge,  and  he  was  just  on  the  point 
of  taking  it  to  the  House  of  Lords,  when  death  kindly  stepped  in, 
and  by  its  abstraction  did  justice  to  his.  Here  was  a  true  instance 
of  exalted  devotion  to  abstract  right,  but  the  concrete  injury  did 
not  stop  there ;  for  the  tenant,  disgusted  with  the  doings  of  the 
landlord,  neglected  his  business,  neglected  the  property,  allowed  a 
valuable  boiler  to  burst,  became  in  the  end  bankrupt,  and  left  a 
workshop  that  was  worth  a  great  deal  to  the  landlord  worth  next 
to  nothing  to  his  heirs.  So  much  for  the  worship  of  formality.  The 
higher  nature,  then,  may,  in  view  of  other  and  more  concrete 
interests,  let  its  formal  right  fall.  And  it  is  very  subtle  on  the 
part  of  Hegel  to  point  out,  accordingly,  that  formal  right  is  only  a 
possibility,  for  a  possibility,  as  he  expressly  defines  it  here,  "  is  a 
Seyn,  a  being,  an  existent  something,  that  has  the  import  also  not 
to  be,"  and  we  can  see  that  in  the  interest  before  us.  My  abstract 
right  iSy  but  how  often  is  it  also  Tvot  ?  as  I  think  it  not  worth  while 
to  assert  it.  That  is,  abstract  right,  beside  concreter  interests,  has 
only  the  significance  of  a  possibility,  and  it  has  its  own  felicity 
when  Hegel  remarks  further,  that  accordingly,  the  legal  assignment 
here  is  only  an  Erlavhniss  or  a  Befugniss,  which,  I  suppose,  I  may 
translate  by  permission  and  title — the  meaning  being  that  such 
rights  may  remain  empty,  and  be  nothing  but  a  pennission  to,  a 
title  to.  Nevertheless,  though  such  be  the  dangers  of  formal  or 
abstract  right,  the  importance  of  the  position  must  not  be  lost 
sight  of.    Neither  individuals  nor  nations    are    even  concretely 
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advanced  until  they  have  reached  a  knowledge  of  the  stage 
of  abstract  personality.  Such  advance  must  be  allowed  to  have 
been  largely  an  achievement  of  the  Eomans,  of  whom  it  may 
be  said,  in  reference  to  their  legal  assignments,  that  their 
greatest  feat  even  in  the  very  acme  of  their  development 
was  to  perfect  this  consciousness — to  perfect  the  inviolability 
of  the  person  as  person ;  for  the  particular  individual,  if 
richer,  more  concrete,  is  so  mostly  on  the  natural  side,  and  it 
is  consideration  of  the  universal  individual,  the  person,  that 
brings  freedom.  "  In  personality,  indeed,  it  lies  that  I,  as,  on  all 
sides  of  me,  in  inward  desire,  need,  greed,  and  appetition,  and 
in  direct  outward  existence,  this  perfectly  limited  and  finite  indi- 
vidual, am  yet — as  person  that  is — ^pure  self-reference,  and  know 
myself,  even  in  my  finitude,  as  what  is  infinite,  universal,  and  free." 

In  abstract  Right,  then,  it  is  the  mere  universal  will  that  is  con- 
sidered, without  respect  of  the  individual  in  his  further  concrete 
interests,  or  in  his  (moral)  convictions  and  intentions:  it  has  no 
object  but  the  human  free  agent  as  such.  In  short,  free-will  respects 
only  its  own  self.  Even  in  the  other  it  respects  only  its  own  self 
So  it  is  that  each  is  a  person,  and  so  it  is  also  that  all  the  edicts  of 
law  here  are  interdicts — all  its  positive  commands  are  in  ultimate 
instance  inhibitions.  This  by  reason  specially  of  the  very  abstract- 
ness  of  the  person.  I  may  add  here  that,  if  in  respecting  other 
persons  we  respect  also  ourselves,  it  is  very  important  to  see  that 
in  respecting  ourselves  we  respect  also  them ;  and  this  is  a  profound, 
lesson  to  that  morbid  self-contempt  that,  in  these  days  of  loudness 
and  superficiality,  is  so  common  in  the  quieter  and  the  deeper. 

But  the  Person  cannot  remain  abstract:  he  must  realize  his 
freedom,  obtain  objective  existence  for  it ;  the  notion  must  become 
idea.  So  abstractly  immediate,  so  abstractly  direct  to  its  own  self 
as  will  on  this  stage  is — and  at  the  same  time  so  abstractly  inner  to 
its  own  self — for  plurality,  the  consideration  of  persons^  makes  no 
difierence  here,  each  is  but  a  person,  and  as  empty  and  abstract  as 
the  other — so  abstractly  immediate,  though  inner,  then,  what 
different  thing  will  can  here  realize  itself  in,  will  be  itself  imme- 
diately and  externally  abstract — a  thing,  an  external  thing.  But 
for  will  to  realize  itself  in  an  external  thing  is  to  take  possession  of 
it — ^is  to  enter  into  its  Property, 

Of  course.  Gentlemen,  you  see  what  all  this  amounts  to.  In  this 
mode  of  statement,  when  one  part  of  a  subject  is  completed,  and  it 
is  now  necessary  to  go  to  a  new  part,  this  new  part  must  introduce 
itsdfy  and  not  h^just  turned  to.  Thus  we  saw  how,  the  intellectual 
powers  having  been  discussed,  and  the  turn  of  the  active  powers 
l»eing  now  arrived,  these  latter  were  not  just  tacked  on  to  the  former, 
but  the  former  actually  became  the  latter.  Theory,  by  a  turn  of  the 
hand,  became  practice ;  intelligence,  will  Now  will,  thus  come 
iipon,  is  as  yet  undeveloped,  and  so  it  can  be  figured  as  still  some- 
thing single,  one,  internal  to  its  own  sdf,  abstract,  &c.    But  will  that 
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can  be  so  described  corresponds  to  the  definition  of  a  Person,  and  is, 
therefore  a  Person.  Again,  this  abstract  personality  must  realize 
itself,  but,  being  so  abstract  and  internal  itself,  the  other,  in  which 
only  it  can  realize  itself,  must,  on  its  side,  be  externally  abstract,  &c. 
— that  is,  an  outward  material  thing — Property.  I  am  not  sure  that 
you  will  yet  altogether  relish  this  new  mode  of  proof;  but  I  think 
you  will  now  see  something  of  its  nature. 

We  have  now  once  for  all  arrived  at  Property;  and  Property, 
Contract,  and  Penalty  shall  be  the  themes  of  our  two  remaining 
lectures. 
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CAP.  59,  "PUBLIC  LIBRARIES  (SCOTLAND,  1867)  AMENDMENT  ACT." 

This  Statute  repeals  the  7th  and  8th  clauses  of  the  Act  of  1867, 
which  conferred  certain  borrowing  powers  on  the  Magistrates  and 
Councils  of  Burghs,  and  incorporated  the  provisions  of  the  Com- 
panies' Clauses  Act  with  regard  to  borrowing  on  Mortgage  or  Bond, 
the  accountability  of  officers,  &c. ;  and  incorporates  with  this  and 
tlie  Act  of  1867,  subject  to  certain  limitations,  the  Commissioners 
Clauses  Act,  with  respect  to  the  liabilities  of  tlie  Commissioners,  to 
legal  proceedings,  and  mortgages  by  the  Commissioners  (sec.  2,  3). 
The  Magistrates  and  Council  on  the  Board  may  borrow  on  the 
security  of  the  Library  rate  a  sum  or  sums  not  exceeding  the  fourth 
of  the  Library  rate  capitalized  at  the  rate  of  twenty  years'  purchase 
(s.  4).  In  so  borrowing,  they  are  obliged  to  set  apart  a  sinkin<r 
I'und  for  the  extinction  of  the  sums  borrowed  (s.  5).  Every  April 
the  Committee  must  make  up  estimates  of  the  expenditure  of  the 
year  after  Whitsunday  next  to  come  (s.  6),  That  expenditure  is 
to  be  defrayed  by  a  rate  not  exceeding  one  penny  per  pound  of  the 
rental  of  the  burgh  or  district  (s.  7).  S.  8  provides  for  the 
audit  of  accounts ;  s.  9  for  the  enactment  of  bye-laws ;  s.  10  for 
the  recovery  of  jjenalties  and  forfeitures,  and  prosecutions  under 
the  Act.  By  s.  11,  the  Committee  may  sue  and  h^  sued  in  the 
name  of  their  clerk.  Powers  are  given  to  sui)ply  vacancies  in  tlie 
Committee  by  resignation  (s.  12),  to  lend  out  books  to  the  inhab- 
itants (s.  13),  to  print  catalogues  and  sell  them  (s.  14),  and 
to  lend  books  for  the  use  of  the  inmates  of  industrial  schools, 
training  ships,  reformatories,  barracks,  and  other  similar  institutions 
within  the  Library  district  (s.  15). 

CAP.  68,  GLASGOW  BOUNDARY. 

By  the  Land  Eegisters  Act,  1868,  it  is  enacted  that  the  barony 
and  regality  of  Glasgow  shall  be  treated  as  a  county;  and  this  Act 
is  passed  to  remove  doubts  as  to  its  boundary.     For  the  purposes 

^\See  JounuU  of  Jurisprudence,  October  1871  and  January  1872. 
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of  the  Act,  it  is  to  include  the  parishes  of  Glasgow  Barony,  Mary- 
hill,  Shettleston,  Spriugburn,  Calton,  Govan,  Gorbals,  and  Gadder ; 
but  no  jmrt  of  the  parish  of  Old  Monkland  (s.  1).  Registration 
in  the  division  of  the  General  Eegist-er  of  Sasines,  applicable  to  the 
barony  and  regality  of  Glasgow,  or  in  the  divisions  applicable  to 
Lanarkshire  or  Renfrewshire,  of  writs  relating  to  lands  in  any  of 
the  parishes  above  named,  is  to  be  effectual  Registration  in  the 
Particular  Register  of  Sasines,  for  the  Ipurgh  and  regality  of  Glasgow, 
or  in  that  for  Lanarkshire,  of  any  writ  relative  to  lauds  in  Old 
Monkland  parish,  is  to  be  etfectual,  notwithstanding  any  objection 
that  it  sliould  have  been  registered  in  the  other  of  said  two  registers* 

CAP.  74,  "  BILLS  OF  EXCHANGE  ACT,  1871." 

This  Act  is  designed  to  abolish  days  of  grace  on  bills  or  notes 
payable  at  sight,  on  presentation,  about  which  some  doubts  existed. 
It  enacts  that  they  shall  be  deemed  to  be  payable  on  demand,  any 
law  or  custom  to  the  contrary  notwithstanding. 

CAP.  80,  "  IKDUSTRL\L  AND  PROVIDENT  SOCIETIES  ACT." 

In  order  to  remove  doubts  with  respect  to  the  powers  given  by 
the  Act  of  1867,  s.  4,  to  Industrial  Societies  to  purchase,  erect  and 
sell,  and  sell  and  convey,  or  to  hold  lands  with  limited  liability,  it 
is  enacted  by  this  Act  that  the  rules  of  any  such  society  may  pro- 
vide for  the  erection  and  repair  of  houses  or  buildings,  and  for  the 
management  and  leasing,  and  disposal,  and  sale  thereof  to  membere 
of  the  society  or  others,  of  any  lands  or  buildings  for  the  time  being 
held  by  the  society,  and  for  the  appropriation  of  the  purchase 
moneya  And  tlie  rules  may  prescribe  the  form  of  conveyances, 
mortgages,  &c.  (s.  1). 

The  buying  and  selling  of  land  is  to  be  held  a  trade  within  the 
meaning  of  the  Act  of  1862  (s.  5). 

CAP.  82,  "  EX  CAPITE  LECTI  ACT." 

This  Statute  enacts  that  "  no  deed,  instrument  or  writing,  made 
by  any  person  who  shall  die  after  the  passing  of  this  Act  shall  be 
Uable  to  challenge  or  reduction  ex  capite  lectin 

CAP.  91,  "  JUDICLAX  COMMITTEE  ACT,  1871." 

Tills  Act  makes  further  provision  for  the  despatch  of  business  by 
the  Judicial  Committee  of  the  Privy  Council,  by  the  appointment 
of  four  qualified  persons,  as  directed,  whether  already  members  of 
the  Privy  Council  or  not,  to  act  as  members  of  the  Judicial  C<jm- 
luittee.  The  special  qualification  is  this :  that  at  the  date  of 
appointment  they  shall  have  been  either  Judges  of  one  of  the 
Superior  Courts  in  Westminster  or  a  Chief  Justice  in  Bengal, 
^Madras,  or  Bombay.  The  office,  if  then  held,  is  to  be  vacated,  but 
pensions  are  to  be  given  as  if  they  had  continued  in  office. 
The  salary  is  to  be  £5000  per  annum.    They  are  to  attend  the  sit- 

VOL.  XVL  NO.  CLXXXII.— FEB.  1872.  F 


74  THB  STATUTES  34  AND  35  VICTOBIiE. 

tings  of  the  committee  when  summoned,  unless  prevented  by 
reasonable  cause;  they  are  to  hold  office  during  good  behaviour, 
but  subject  to  such  arrangements  as  Parliament  may  afterwards 
make  for  the  constitution  of  a  supreme  court  of  appellate 
jurisdiction. 

CAP.  96,  "PEDLARS  ACT,  1871." 

The  mischief  arising  from  the  multiplication  of  pedlars  under  the 
Act  of  last  year  has  caused  the  substitution  for  it  of  this  Act,  which 
came  into  operation  on  January  1,  1872. 

A  penalty  not  exceeding  10s.  for  the  first,  and  £1  for  a  subse- 
quent offence  is  imposed  upon  persons  acting  as  pedlars  without  a 
certificate,  or  in  districts  to  which  their  certificates  do  not  extend 

(3.  4). 

The  certificate  is  to  be  granted  by  the  chief  officer  of  police  in 
the  district  in  which  the  applicant  has  resided  for  one  month  pre- 
vious to  his  application,  such  officer  being  satisfied  that  he  is  above 
seventeen  years  old,  a  person  of  good  character,  and  in  good  faith 
intends  to  carrv  on  the  business.  The  fee  is  to  be  5s.,  and  the  cer- 
titicate  is  to  remain  in  force  for  one  year.  On  proof  of  loss,  or  on 
the  expiring  of  the  old  certificate,  a  new  certificate  may  be  granted 
(s.  5).  This  certificate  will  authorise  the  person  to  act  as  a  pedlar 
within  the  police  district  in  which  it  is  taken  out.  But  it  may  be 
extended  by  indorsement  to  other  districts  than  that  for  which  it 
was  granted  (s.  6,  7). 

A  register  of  certificates  is  to  be  kept  in  each  district  (s.  8).  A 
certificate  is  not  to  be  assigned  nor  borrowed  (s.  10,  11).  Penalties 
are  inflicted  for  forging  certificates  or  using  forged  ones  (s.  12). 
The  possession  of  a  certificate  is  not  to  exempt  the  bearer  from  any 
provision  of  the  acts  as  to  idle  and  disorderly  persons,  vagabonds, 
&c.  (s.  13).  Convictions  are  to  be  endorsed  on  the  certificate  (s. 
14).  An  appeal  against  a  refusal  by  the  chief  officers  of  police  to 
grant  a  certificate,  lies  to  any  court'  having  summary  jurisdiction, 
which  may  also  deprive  the  pedlar  of  his  certificate  (s.  15,  16). 

The  duties  of  a  pedlar  are  defined  by  s.  17.  He  is  to  produce  his 
certificate  on  demand  to  (1)  any  justice  of  the  peace,  (2)  any  con- 
stable or  police  officer,  (3)  any  person  to  whom  he  ofiers  goods  for 
sale,  (4)  any  person  in  whose  private  grounds  or  premises  he  is 
found,  and  if  he  refuse  he  may  be  arrested  by  such  person,  and 
forthwith  conveyed  before  a  justice.  The  police  are  empowered  by 
sect.  19  to  examine  a  pedlar  s  pack. 

Summary  proceedings  for  offences  under  the  Act  are  to  be  taken 
in  Scotland  before  the  Sheriff,  two  Justices,  or  one  Magistrate  of  a 
burgh  (s.  20). 

Whatever  may  be  done  under  the  Act  by  the  chief  officer  of 
police  may  be  done  by  any  police  officer  under  his  command  duly 
authorized  by  him  (s.  22). 

A  certificate  is  not  to  be  required  by  (1)  commercial  travellers ; 
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(2)  sellers  of  vegetables,  fruit,  fish,  or  victuals ;  (3)  persons  expos- 
ing goods  for  sale  in  any  public  market  or  fair  (s.  23). 

The  Pedlars  Act  of  1870  is  repealed,  saving  licenses  granted  under 
it  and  all  acts  done  under  it  before  the  passing  of  this  Act  (s.  25). 

CAP.  101,  "  THE  CHAIN  CABLE  AND  ANCHOR  ACT,  1871." 

•  This  Act  is  to  be  construed  as  one  with  27  and  28  Vict  c.  27  (s. 
1),  which  it  makes  perpetual,  and  is  to  come  into  operation  on 
July  1,  1872.  It  makes  provisions  with  respect  to  the  persons  or 
corporations  entitled  to  test  cables  and  anchors,  the  loan  of  money 
to  them  by  the  Public  Works  Commissioners  for  the  purchase  of 
testing  machines,  the  mode  of  testing,  &c. ;  and  it  prohibits  the  sale 
and  use  of  untested  chain  cables  and  anchors,  after  the  commence- 
ment of  the  operation  of  the  Act,  under  penalties. 

CAP.  104,  "THE  FACTORY  AND  WORKSHOP  ACT,  1871." 

This  Act  substitutes  the  inspectors  and  sub-inspectors  of  factories 
for  the  local  authority  in  respect  of  the  enforcement  of  the  Work- 
shop Acts  from  1867  to  1871  (s.  2).  Nothing  in  the  Factory  Acts 
1833  to  1871,  or  the  Workshop  Acts  1867  to  1871,  is  to  apply  to 
the  process  of  gretting,  salting,  and  packing  fish  immediately  upon 
its  arrival  in  the  fishing-boats  (s.  4).  After  January  1,  1872,  no 
female  under  sixteen  and  no.child  under  ten  shall  be  employed  in 
the  manufacture  of  bricks  and  tiles,  not  being  ornamental  tiles  (s. 
5).  Certain  modifications,  contained  in  a  schedule,  are  made  upon 
the  Factory  Acts  1833  to  1871,  and  1867  to  1871  (s.  6).  After 
certain  provisions  as  to  notices  of  accidents  (s.  7),  and  as  to  penal- 
ties (s.  8),  it  is  provided  in  regard  to  the  application  of  the 
Factory  Acts  1833  to  1871,  and  the  Workshop  Acts  1867  to  1871 
to  Scotland,  that  the  "  Court,"  when  hearing  and  determining  an 
information,  complaint,  or  other  proceeding  under  these  Acts,  shall 
be  constituted  either  of  two  or  more  Justices  in  a  Justice  of  Peace 
Court,  or  of  one  of  the  following  Magistrates  sitting  alone  or  with 
others  in  a  Court  or  other  place  appointed  for  the  administration  of 
justice,  vLz.  the  Sheriff,  or  Provost  or  Magistrate  of  a  royal  burgh, 
or  '*  some  other  officer  or  officers  for  the  time  being  empowered  by 
law  to  do  alone,  or  with  others,  any  act  authorized  to  be  done  by 
more  than  one  Justice  of  the  Peace."  We  do  not  know  what  this 
lueans.  All  prosecutions  under  those  Acts  are  to  be  at  the  instance 
of  the  inspector  or  sub-inspector  of  factories  for  the  district  under 
the  Summary  Procedure  Act,  1864.  Penalties  may  be  enforced  by 
imprisonment  for  not  more  than  three  months,  and  are  to  be  paid 
to  the  Clerk  of  Court  and  carried  to  the  consolidated  fund  (s.  9). 

Crown  establishments  are  not  exempt  from  the  Factory  and 
Workshop  Acts  (s.  10).  Portions  of  certain  Acts  are  repealed  as 
per  schedula 

CAP.  105,  "THE  PETROLEUM  ACT,  1871." 

This  Act  lays  down  important  rules  as  to  ships  carrying  petroleum 
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labels  on  vessels  containing  it,  and  its  storage.  No  petroleum  may 
be  kept  except  under  a  license  from  Police  Commissioners  or  other 
authority  constituted  by  the  Act.  The  Act  expires  on  October 
1, 1872. 

CAP.  110,  "THE  MERCHANT  SHIPPING  ACT,  1871." 

This  Statute,  which  is  merely  a  fragment  of  the  larger  code  which 
was  introduced  into  Parliament,  but  dropped,  commenced  on 
January  1,  1872.  It  requires  the  marking  of  the  name  of  every 
British  ship  on  each  of  her  bows,  a  scale  of  feet,  and  a  variety  of 
other  markings,  before  registry  (s.  41).  A  record  of  a  sliip\s  di-aught 
of  water  is  provided  for  under  the  direction  of  the  Board  of  Trade ; 
and  on  her  leaving  port  the  -master  of  every  British  ship  is 
required  to  record  in  her  log-book  her  draught  of  water,  and  to 
produce  such  record  to  the  principal  officer  of  customs  whenever 
required  (s.  5),  The  name  of  a  British  ship  cannot  be  altei-ed 
without  permission  of  the  Board  of  Trade ;  and  other  rules  as  to  the 
naming  of  ships  are  laid  down  by  s.  6.  Provision  is  made  for  the 
survey  of  ships  alleged  by  seamen  to  be  unsea worthy  (s.  7  and  8). 
In  cases  of  collision,  it  is  the  duty  of  the  masters  of  the  respective 
ships  to  give  the  names  of  their  ships  to  each  other,  as  well  as  the 
port  of  registry  and  the  ports  from  and  to  which  they  are  bound 
(s.  9).  Power  is  given  to  the  Board  of  Trade  to  declare  any 
British  ship  unseaworthy  upon  a  complaint  being  made  in  writing, 
subject  to  appeal  from  the  decision  of  the  Board  of  Trade's  surveyor 
to  the  Sheriff  (s.  10).  Sending  a  ship  to  sea  in  an  imsea worthy  state, 
so  as  to  endanger  the  life  of  any  person  belonging  to  or  on  board 
the  same,  is  a  misdemeanour  punishable  on  summary  conviction ; 
subject  to  certain  excuses  as  to  which  the  party  accused  may 
himself  give  evidence.  Sections  25  and  34  of  the  Merchant  Ship- 
ping Act,  1854,  and  s.  13  of  the  Amendment  Act,  1855,  are 
repealed. 
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IMPEDIMENTS  TO  SCOTCH  LEGISLATION. 
By  Sir  David   Weddbrburn,  Bart.,  M.P. 

Speaking  as  I  do  in  the  presence  of  gentlemen  possessing  far 
greater  legal  knowledge  and  experience  than  I  can  lay  claim  to, 
I  shall  not  attempt  to  discuss  what  legal  reforms  may  at  present  be 
necessary  or  desirable.  Merely  assuming  that  some  changes  in  the 
law  of  Scotland  must  be  from  time  to  time  necessary,  and  tliat 
several  of  considerable   importance   are  now  demanded   by   the 

^  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangpinent,  be  published  in  the  Journal  of  Jurisprudence  ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  conUMits  of  tlie 
Journal ;  and  the  conductors  of  the  Jnumal  do  not  assume  any  responsibility  for  the 
style  or  opialons  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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Scottish  people,  I  shall  endeavour  to  indicate  the  causes  which 
render  it  difficult,  if  not  impossible,  to  effect  these  changes  in  a 
reasonable  time  or  in  a  satisfactory  manner.  In  order  to  do  this  I 
shall  lay  before  you  very  shortly  the  impressions  made  upon  my 
own  mind  by  the  experience  of  the  last  three  sessions  as  to  the  im- 
pediments which  have  prevented,  and  seem  likely  in  future  to  pre- 
vent, Scotch  legislation.  It  would  appear,  in  fact,  that  the  legislative 
machine,  so  far  as  Scotland  is  concerned,  has  almost  become  un- 
workable, and  if  any  remedy  is  to  be  found,  the  causes  of  this  state 
of  matters  must  be  thoroughly  investigated.  The  circumstances  of 
the  case  are  somewhat  peculiar.  Scotland  is  a  free  country,  both 
knowing  and  speaking  her  own  mind.  She  has,  with  almost  un- 
paralleled unanimity,  elected  representatives  to  carry  out  a  certain 
policy  and  to  effect  certain  reforms;  but  time  passes,  and  these 
reforms  are  not  effected,  hardly  even  discussed  in  Parliament. 
Popular  education,  land  tenures,  entails,  game  laws,  hypothec, 
church  rates,  and  road  reform  are  still  in  statu  quo,  and  there  many 
of  these  questions  seem  likely  for  an  indefinite  period  to  remain, 
unless  some  great  change  is  made  in  the  working  of  our  Parlia- 
mentary system. 

The  main  obstacles  with  which  we  have  to  contend  may  perhaps 
l»e  classed  under  four  heads — first,  An  insufficient  share  of  Parlia- 
mentary time  and  attention ;  secondly.  The  fact  that  on  all  ques- 
tions which  arouse  directly  or  indirectly  a  general  interest,  Scotland 
is  really  legislated  for  by  a  foreign  assembly,  ignorant  of  her  special 
condition  and  requirements,  while  the  majority  of  her  own  repre- 
sentatives may  be  hopelessly  swamped ;  thirdly.  The  want  of  effi- 
cient arrangements  for  giving  Scotland  the  benefit  of  United  King- 
dom legislation ;  fourthly,  The  al:wence  of  official  representation  for 
Scotland,  either  in  the  Cabinet  or  in  the  House  of  Lords. 

The  first  evil — ^want  of  time — is  shared  to  a  certain  extent  by  the 
sister  kingdoms,  but  is  experienced  tenfold  by  Scotland,  inasmuch  as 
tlie  difficulty  of  making  laws  bears  no  direct  ratio  to  the  population 
legislated  for,  and  the  time  available  is  at  best  but  a  tenth  of  that 
which  lies  at  the  disposal  of  Parliament.  Practically,  the  odds  are 
far  more  than  ten  to  one  against  obtaining  the  fair  discussion  of  a 
Scotch  question  in  Parliament.  The  House  is  hopelessly  over- 
burdened with  work  of  every  sort,  and  measures  directly  affecting 
large  sections  of  its  members  are  always  struggling  for  places  on  the 
ordei  book.  The  Metropolis  in  particular,  of  which  every  M.P.  is, 
by  residence,  a  citizen,  makes  well-founded  and  powerful  claims 
upon  a  lai^e  share  of  our  available  time.  In  such  a  struggle  for 
existence,  questions  interesting  only  60  members  out  of  658  stand 
but  a  poor  chance,  and  are  peculiarly  dependent  upon  Government 
countenance  and  support  It  is  difficult  for  an  English  member, 
without  Government  help,  to  keep  a  House  of  40  out  of  500 ;  but  a 
Scutch  member,  who  has  only  60  to  draw  upon,  is  in  a  far  more 
diificult  position  should  he  wish  to  raise  a  question  in  any  way  dis- 
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tasteful  to  the  Government.  Even  Scotch  Ministerial  measures  are 
by  no  means  exempt  from  this  aggravation  of  the  time  difficulty. 
It  is  idle  to  say  that  the  case  of  Scotland  does  not  differ  from  that 
of  Lancashire,  Yorkshire,  Wales,  or  any  district  in  England  em- 
bracing an  equal  population.  Whatever  legislation  afl'ects  these 
districts,  even  when  local  matters  are  chiefly  concerned,  is  applicable 
also  to  the  great  bulk  of  the  United  Kingdom,  and  interests  a  large 
proportion  of  English  M.P.*s,  to  whom  the  phraseology  and  the 
institutions  in  question  are  familiar.  In  the  case  of  the  Metropolis, 
this  interest  sometimes  displays  itself  in  a  ludicrous  manner,  and 
the  question  of  removing  a  drinking  fountain  or  an  iron  railing  in 
Piccadilly  may  assume  the  dimensions  of  a  great  party  debate; 
whereas,  when  Scotland  is  concerned,  a  body  of  668  members  is 
called  upon  to  give  its  time  and  attention  to  the  affairs  of  a  country 
with  distinct  laws,  customs,  and  institutions,  familiar  only  to  some 
sixty  of  those  members,  who  are  alone  responsible  as  representatives 
of  that  country.  If,  however,  English  and  Irish  members  contented 
themselves  with  saying — "  We  do  not  understand  Scotch  business, 
and  we  will  let  it  alone,"  although  there  would  still  be  the  time  dif- 
ficulty, something  might  at  long  intervals  be  effected. 

But  now  we  come  to  another  very  serious  impediment,  and  one 
from  which  Scotland  is  peculiarly  a  sufferer.  She  affords  an  example, 
probably  unique  in  history,  of  a  free  and  prosperous  community, 
proud  of  its  peculiar  laws,  customs,  and  religion,  being  legislated 
for  in  all  matters  political,  municipal,  and  ecclesiastical,  by  a  Legis- 
lature of  whom  the  vast  majority  does  not  understand  these  peculiar 
institutions,  and  is  not  responsible  to  that  community.  But  neither 
ignorance  of  special  circumstances  and  details,  nor  irresponsibility 
to  constituents,  deters  members  from  speaking  and  voting  on  Scotch 
questions  when  these  appear  to  have  any  prospective  bearing  upon 
the  laws  of  England.  For  example — even  if  the  Scotch  members 
were  unanimous  upon  a  measure  of  game-law  reform,  they  would  be 
powerless  to  carry  it  out  for  Scotland,  because  the  question  in  Eng- 
land is  not  yet  ripe  for  solution.  The  Hypothec  Abolition  Bill  was 
rejected  last  Session  on  the  second  reading,  although  supported  by 
the  Government  and  the  bulk  of  Scotch  members,  because  many 
English  Liberals,  who  do  not  know  what "  hypothec "  means,  are 
not  prepared  at  present  to  amend  the  law  of  "  distress  "  In  fact, 
the  mere  difference  of  technical  terms  is  no  slight  impediment,  our 
legal  phrases  seeming  like  gibberish  to  men  whom  familiarity  has 
reconciled  to  the  equally  absurd  technicalities  of  English  law. 
"  What  can  be  meant  by  '  fees  of  conquest '  and  *  law  of  death-bed?' 
No  one  but  a  Scotchman  can  possibly  understand  such  terms." 
With  this  sort  of  language  an  unfortunate  bill  labelled  **  Scotland  " 
is  pretty  certain  to  be  received  by  an  impatient  House  at  2  a.m. — a 
very  usual  hour  for  Scotch  business — when  explanation  and  discus- 
sion are  impossible,  and  when  the  slightest  show  of  opposition  must 
result  in  the  immediate  adjournment  of  the  debate.     Indeed,  w^hen 
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purely  Scotch  business  is  in  hand,  even  gentlemen  sitting  on  the 
front  benches,  on  either  hand  of  the  Speaker,  are  sometimes  made 
to  feel  that  they  belong  to  a  feeble  minority,  are  tolerated  with  a 
bad  grace,  and  are  liable  at  any  moment  to  hear  the  cry  of 
"  Divide  T*  or  "  Adjourn  !"  or,  perhaps,  a  half-contemptuous  "Agreed ! 
agreed ! "  Thus  often  it  is  only  by  disposing  privately  of  all  opposi- 
tion, by  conciliation,  or  compromise,  that  the  most  useful  Scotch  re- 
forms can  be  got  through  the  Commons,  shorn  perhaps  of  very 
important  clauses,  and  without  public  explanation  or  debate.  This 
was  the  case  with  the  so-called  Ex  CapUe  Lecti  Bill,  almost  the 
only  Scotch  bill  passed  last  Session.  A  very  unjust  reproach  has 
been  made  against  the  Lord  Advocate  that  he  "  smuggled  "  this  bill 
through  Parliament  at  untimely  hours,  and  without  the  knowledge 
of  the  Scotch  members  or  of  the  country  in  general  The  fact  is 
that  the  bill  now  law  was  originally  a  clause  in  the  Lord  Advocate's 
Land  Tenure  Bill  of  1870,  and  was  reported  on  and  approved  by 
most  of  the  legal  bodies  in  Scotland,  In  1871  it  reappeared  with 
an  addition  in  Mr.  Gordon's  Land  Sights  Bill,  and  was  again 
favourably  received.  It  appeared  once  more  in  the  Land  Tenure 
Bill  last  Session,  as  well  as  in  a  separate  form,  and  was  thus  actually 
in  a  threefold  shape  before  us.  As  for  "  smuggling  "  it  through  in 
the  small  hours,  it  was  then  or  never  that  a  useful  reform,  to  which 
there  was  no  opposition,  could  be  carried  through  its  various  stages. 
With  small  matters  the  plan  of  private  compromise  and  agreement 
may  work,  but  when  the  measure  is  great  and  complicated,  like  the 
Education  Bill,  all  such  attempts  out  of  doors  are  certain  to  fail. 
Individual  members  who  are  in  a  minority  very  properly  decline  to 
be  bound  by  the  decision  of  a  private  conclave,  debate  arises  in  the 
House,  and  the  whole  business  has  to  be  gone  through  afresh.  Of 
late  the  practice  of  holding  so-called  "  Scotch  Parliaments  "  has 
fallen  into  disrepute,  as  failing  to  produce  any  tangible  results. 
Even  were  they  to  prove  more  successful,  I  think  they  are  to  be  de- 
precated as  being  secret  irresponsible  assemblies,  of  whose  discus- 
sions and  resolutions  the  public  has  no  report-.  It  is  needless  to  say 
that  a  duly  constituted  "grand  committee"  of  all  the  Scotch 
members,  publicly  debating  Scotch  measures,  with  full  power  to 
modify  and  amend  them,  would  not  be  open  to  the  same  objection. 
The  decisions  of  such  a  committee  would  have  a  weight  with  the 
House  such  as  no  ordinary  Select  Committee  can  ever  lay  claim  to. 
At  present  it  is  a  rare,  but  by  no  means  an  unheard  of,  occurrence, 
vhen  the  bulk  of  the  Scottish  members  have  come  to  an  agreement, 
for  their  decision  to  be  upset  by  a  majority  composed  of  English 
C(Aiservatives,  Irish  Boman  Catholics,  and  Government  officials. 

I  have  heard  it  alleged  that  this  is  as  it  should  be,  that  there  should 
be  no  distinctions  between  the  various  portions  of  the  United  King- 
dom, and  that  our  different  laws  and  institutions  ought  all  to  be 
assimilated  by  the  action  of  a  conmion  legislature.  But  in  the 
meantime  the  di^nctions  and  differences  not  only  have  a  real 
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existence,  but  tend  rather  to  increase  than  to  diminish  under  the 
present  action  of  the  Legislature,  owing  to  the  want  of  proper 
machinery  for  applying  to  Scotland  such  legal  reforms  as  would 
naturally  include  the  whole  United  Kingdom.  The  earlier  Acts  of 
the  British  Parliament  subsequent  to  the  Union  of  1707  seem  as  a 
rule  to  extend  to  Scotland,  of  which  country  comparatively  seldom 
any  mention  is  made,  but  so  complete  is  the  absence  of  any  method 
or  phraseology  for  making  them  workable  in  Scotland,  that  they  do 
little  or  nothing  to  assimilate  the  legal  systems  of  the  two  kingdoms 
— e.g.,  the  Embezzlement  by  Workmen  Act  of  1777  (17  Geo.  Ill, 
c.  56)  had  been  in  operation  for  fifty  years  before  it  was  determined 
to  be  applicable  to  Scotland,  and  then  only  after  elaborate  argument 
and  by  a  majority  of  the  whole  Court.  In  more  recent  times,  many 
Acts  have  been  passed  which  ought  to  have  included  the  whole  of 
Great  Britain,  but  contained  no  proper  clauses  for  enforcing  them 
according  to  Scotch  institutions.  Often  the  difficulty  of  providing 
such  clauses  was  met  by  the  insertion  of  the  words — "  This  Act 
shall  not  apply  to  Scotland."  Indeed,  for  some  years  these  words 
were  the  chief  contribution  of  the  Imperial  Parliament  to  Scotch 
legislation.  It  is  needless  to  give  more  than  one  or  two  examples 
of  the  little  bills  rendered  necessary,  because  Acts  intended  to  include 
Scotland  proved  to  be  dead  letters  in  that  country.  This  last  Session 
a  bill  was  introduced  in  order  to  remedy  the  defect  of  the  Betting- 
Houses  Act,  1854  (IC  and  17  Vic,  c.  119),  which  simply  transferred 
the  headquarters  of  betting  to  the  Scottish  side  of  the  Border.  This  bill 
has  failed  to  become  law,  and  the  nuisance  continues  unabated,  Scot- 
land being  absolutely  in  a  worse  position,owing  toa  beneficial  measure 
from  which  she  was  inadvertently  excluded.  The  Habitual  Criminals 
Act,  the  Pedlars'  Act,  and  even  the  "  Dogs "  Bill  of  last  Session 
might  also  be  cited  as  similar  examples  of  time  lost  and  power 
wasted  At  the  present  moment  there  seems  to  be  a  favourable 
occasion  for  amending  and  consolidating  the  salmon  fishery  laws, 
and  it  might  have  been  hoped  that  possibly  on  this  subject  assimi- 
lation of  the  laws  of  the  two  kingdoms  could  have  been  effected. 
But  even  in  so  limited  a  field  there  has  been  such  a  steady  tendency 
to  divergence  that  assimilation  is  hardly  practicable,  and  a  separate 
Act  will  now  be  necessary  for  each  country.  The  salmon  fisheries 
of  Scotland  are  far  more  valuable  and  important  than  those  of 
England,  but  the  latter  will  be  taken  in  hand  by  the  Home 
Secretary,  a  Cabinet  Minister,  while  the  former  will  be  made  over 
to  the  Lord  Advocate,  an  over-worked  official,  who  is  not  in  the 
Cabinet,  but  who  is  expected  to  discharge  in  Scotland,  single- 
handed,  the  duties  of  Home  Secretary,  Attorney-General, 
Patronage  Secretary,  and  Public  Prosecutor.  It  can-  hardly  be 
doubted  which  of  the  two  projected  salmon  bills  will  first  become  law. 
The  impediments  as  yet  referred  to  exist  in  the  Lower  House, 
but  there  is  another  House  of  Parliment,  and  there  Scotland  is,  on 
the  whole,  rather  worse  off.     In  countries  where  the  Federal  tie 
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Rubdist^,  the  balance  which  inclines  heavily  in  one  Chamber  against 
the  smsdler  members  of  the  Federation  is  redressed  in  another  place. 
Delaware  and  Uri  are  the  equals  of  New  York  and  Berne  in  the 
Senate,  or  States  Council.     But  it  will  hardly  be  maintained  that 
tliat  the  sixteen  representative  Peers,  elected  to  represent  only  the 
Conservative   majority,  are  a  compensation  to  Scotland  lor  her 
numerical  inferiority  in  the  Commons.     A  young  lord-in-waiting 
usually  discharges  the  office  of  sponsor  to  such  Government  bills  or 
clauses  atfecting  Scotland  as  succeed  in  reaching  the  Upper  House, 
where  the  sole  Peer  thoroughly  qualified  by  legal  attainments  and 
experience  to  deal  with  them  is  an  eminent  member  of  the  Opposi- 
tion, whose  powerful  influence  is  not  always  exerted  in  favour  of 
what   we  in  this  Society  should  call  "amendment  of  the  law.*' 
Although  Ireland   has  complained  loudly  while  Scotland  has 
remained  silent,  Ireland  has  of  late  years  experienced  none  of 
these  disadvantages  in  any  corresponding  degree.     She  has  been 
included  usually  in  any  Imperial  measure  of  reform,  besides  enjoy- 
ing special  exemptions  and  receiving  much  extra  time  and  attention 
for   purely   Irish   afl'airs.      In  the   Commons,   Irish  Government 
measures  enjoy  the  prestige  of  being  promoted  by  a   Cabinet 
^Minister,  while  in  the  Peers  they  are  advocated  by  an  Irish  Lord 
Chancellor  and  a  Lord  Lieutenant  of  Ireland.     There  is  a  common 
phrase  in  the  mouth  of  Englishmen — "  Scotland  is  so  prosperous 
and  contented,  and  manages  her  own  affairs  so  well,  as  not  to  require 
the  interference  of  Parliament."     This  belief,  however  true,  has 
recently  been  carried,  in  my  opinion,  a  little  too  far.     My  apology 
for  bringing  forward  this  subject  must  be  the  barrenness  of  the  last 
three  Sessions,  so  far  as  Scotland  is  concerned,  and  the  growing  dis- 
satisfaction upon  this  score  throughout  the  country.     The  responsi- 
bility of  failure  has  been  thrown  by  some  on  the  Cabinet  and  the 
Prime  Minister,  by  others  on  the  Lord  Advocate  of  the  day,  by 
others  again  upon  the  Scotch  members  generally.     There  may  have 
been  cause  for  the  complaints  urged  in  these  various  cases,  and  it  is 
possible  that  we  might  have  accomplished  more  than  we  did,  with 
the  time  and  means  at  our  disposal.     But  the  conclusion  forced 
upon  my  mind,  is  that  the  mischief  is  deep-seated,  and  to  a  great 
extent  independent  of  the  action  of  individuals,  although  it  might 
perhaps  be  modified  by  individual  energy  and  zeaL     During  the 
first  two  Sessions  of  this  Parliament,  it  seemed  as  if  the  monopoly 
of  time  by  special  Irish  legislation  were  the  main  cause  of  our 
difficulties,  and  the  evil  appeared  to  be  acute,  rather  than  chronic.    But 
I  have  gradually  become  convinced  that  it  is  in  reality  chronic — 
that  not  only  nmst  Imperial  measures  always  have  precedence,  but 
that,  in  Sessions  becoming  every  year  more  overburdened  with 
work,  Scotland  can  never  hope  to  compete  successfully  with  England, 
even  lor  that  small  fraction  of  Parliamentary  time  to  which  her 
number  of  representatives  entitles  her.     On  this  particular  occasion 
I   have  simply  described  impediments  and  difficulties,  without 
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attempting  to  suggest  how  they  might  be  removed — a  far  more 
difficult  task,  no  doubt  I  have  given  notice  of  my  intention  next 
Session  to  direct  the  attention  of  the  House  of  Commons  to  this 
subject,  and  to  ask  for  a  Committee  of  Inquiry.  Probably,  however, 
the  Government  whips  may  dispose  of  my  motion  by  having  me 
counted  out — a  summary  mode  of  procedure,  efficacious  with  obscure 
Scotch  and  Irish  members  sitting  below  the  gangway,  as  well  as 
with  troublesome  occupants  of  the  front  Opposition  bench.  Under 
these  circumstances,  I  have  therefore  gladly  embraced  the  oppor- 
tunity afforded  to  me  by  this  Society  of  bringing  forward  the 
subject ;  and  I  now  beg  to  thank  you  for  that  opportunity,  and  for 
your  kind  attention. 


SKETCH  OF  THE  HISTORY  OF  THE  COURT  OF  SESSION. 

It  is  proposed  in  this  paper  to  narrate  from  authentic  contem- 
porary documents  the  history  of  the  Court,  which  has  now  for 
close  on  340  years  been  the  supreme  tribunal  of  civil  justice  in  Scot- 
land, and  which,  along  with  the  Church,  is  almost  the  only  remain- 
ing institution  that  preserves  the  memory  of  its  distinct  national 
character.  To  the  lawyer  this  history  is  of  importance  in  showing 
the  origin,  changes,  and  limits  of  the  jurisdiction  of  the  Court,  and 
as  explaining  many  of  the  obsolete  forms  of  procedure,  to  which  he 
has  to  refer  in  the  older  decisions,  as  well  as  some  of  those  which  still 
exist.  "  No  man,"  it  has  been  well  said  by  its  present  head,  "  can 
be  an  adept  in  any  science  without  a  knowledge  of  its  history,  and 
this  is  especially  true  of  the  science  of  jurisprudence.**  Nor  can  any 
better  illustration  of  this  be  found  than  in  the  history  of  the  insti- 
tution which  is  at  once  one  of  the  chief  sources  of  our  peculiar 
Scottish  jurispnidencp,  and  the  conservator  of  it  in  its  entirety,  both 
of  those  parts  which  have  originated  in  custom  and  legislation,  and 
of  those  which  are  the  result  of  judicial  decision. 

The  Court  of  Session,  or  College  of  Justice,  the  supreme  civil 
judicatory  in  Scotland,  was  founded  by  an  Act^  of  the  Parliament 
of  Scotland,  of  17th  May  1532,  the  nineteenth  year  of  the  reign  of 
James  V.  The  king  had  escaped  to  Stirling  from  the  custody  of 
the  Earl  of  Angus  in  July  1528,  and  the  influence  of  the  clergy 
became  predominant  in  his  court.  Amongst  these  James  Beaton, 
Archbishop  of  St.  Andrews,  and  Gavin  Dunbar,  Archbishop  of 
Glasgow,  held  the  chief  rank.  The  latter  prelate,  who  had  been 
the  king's  tutor,  was  made  chancellor,  although .  Beaton,  who  for- 
merly held  the  office,  but  had  been  deposed  by  Angus  that  he 
might  assume  it  himself,  had  expected  to  be  reinstated.  James 
had   probably  discovered  the  ambitious  designs  of  Beaton,  who 

*  This  and  the  other  Acts  relative  to  the  Court  of  Session  appear  in  the  coinmon 

editions  under  1637,  through  a  mistake  of  the  transcribers,  who  took  2  for  7. Ersk. 

1,  3,  12.     See  the  Court  Dates,  act  Pari,  ii  335. 
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aimed  at  placing  his  nephew  Afran  upon  the  throne.^  The  sup- 
position of  some  authors,  that  Beaton  was  the  king's  adviser  in  the 
institution  of  the  College  of  Justice,  appears  to  be  without  founda- 
tion, and,  next  to  Albany,  we  are  inclined  to  ascribe  the  credit  of 
originating  and  organizing  it  to  Gavin  Dunbar,  who,  besides  being 
chancellor  at  the  date  of  its  institution,  served  as  one  of  the  Lords 
of  the  Articles  in  the  successive  Parliaments  of  1528,  1530,  and 
1532.  There  are  traces  also  that  the  young  king  himself  took  a 
jiersonal  interest  in  the  institution  of  the  Court.  Amongst  the  in- 
structions sent  by  James  to  John  Lauder  and  the  other  ambassadors 
to  Paul  IIL  in  1535,  there  is  a  direction,  "d  avoir  soubvenance  de  la 
Erection  de  colliage  de  justice  et  sur  la  dispensation  et  toutes  aultres 
affaires  coTiime  le  roi  luy  maimes  vmis  a  donnS  en  mimoire,"  These 
instructions  are  autograph  of  the  king.^  The  regent,  John  Duke  of 
Albany,  had  several  years  before  submitted  to  Pope  Clement  VII. 
(his  kinsman  by  marriage),  in  name  of  the  king,  a  scheme  for  a 
new  permanent  Court,  half  of  whose  members  should  be  ecclesi- 
astics, and  had  solicited  a  provision  for  them  out  of  the  revenues 
of  tlie  Scottish  Church.  The  bull  which  formed  the  pope*s  answer 
to  this  request,  was  not  sent,  however,  until  15th  September  1531, 
seven  years  after  the  close  of  Albany's  regency  and  his  final 
departure  from  Scotland,  and  the  Court  was  not  instituted  till  the 
following  year,  so  that  the  execution  of  this  scheme  and  the  ar- 
rangement of  details  must  be  ascribed  to  the  Committee,  or  Lords 
of  the  Articles,  appointed  in  the  Parliament  of  1532,  over  which 
Gavin  Dunbar,  Archbishop  of  Glasgow,  as  Chancellor,  presided. 
The  first  article  framed  by  this  committee,  proposed  by  the  king 
to  the  Three  Estates,  and  with  their  consent  made  law,  related  as 
usual  to  the  freedom  of  Holy  Kirk.*  On  a  narrative  of  the  favour 
shown  by  the  popes  to  the  realm,  and  especially  by  Clement  VII., 
who  had  been  "  more  gracious  and  benevolent  to  his  grace  than  till 
all  his  forbears,"  alluding,  doubtless,  to  the  grant  of  10,000  golden 
ducats  of  the  chamber,*  conferred  by  the  bull  out  of  the  Church 

*  See  Memoire  address^  an  Pape  Paul  III.  par  Jacques  V.,  printed  in  Teulet, 
PUlalicna  PolUiques  de  la  France  et  de  VEspagne  avec  VEcoase  au  xvi^e-  SUcle, 
i.  j>.  81. 

*  Teulet,  Rdaiums  PclUiques,  i.  p.  81.  The  common  error  of  statinpj  the  Court 
to  have  been  instituted  during  the  regency  of  Albany  may  have  originated,  and 
wrtainly  was  pro]>agated,  by  the  Faculty  Report  of  the  Magistrates  of  Edinburgh, 
Md  the  Faculty  of  Advocates,  29th  Jan.  1788,  M.  2418.  Albany,  however,  did  not 
^\i  till  2d  June  1536,  and  very  probably  was  consulted  by  the  king  upon  this,  as  he 
v^s  upon  other  matters  during  his  residence  abroad.  —Teulet,  JUlaiions  PolUiques^ 
i.  pp.  93,  95. 

'  iUckenzie's  Obflervations  on  Acts  of  Parliament  in  his  Works,  folio  ed.,  p.  187. 
This  Act  was  registered  in  the  Books  of  Sederunt,  A.  S.  17th  June  1532 — "The 
<*lerk  of  Register  askit  instrunientes  that  the  Lordis  commandit  him  to  subscryve 
tbe  Act  of  Parliament  maid  laitlie  for  the  observation  and  fredome  of  Halikirk,  and 
to  deliver  the  samin  to  the  legate.*' 

*  Oann  Douglas,  Bishop  of  Aberdeen,  and  some  other  of  the  prelates  whose 
r^ennes  bad  to  contribute  to  the  grant,  opposed  it,  and  their  opposition  is  said,  with 
great  probability,  to  have  caused  tne  delay  in  the  institution  of  the  Court.  Another 
cvue  of  the  delay  was,  without  doubt,  the  usurpation  of  Angus,  with  which  tho 
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revenues  upon  the  contemplated  Court,  the  privileges  of  the  Church 
were  confirmed,  and  all  Acts  contrary  to  its  authority  and  freedom 
Mere  annulled.  The  second  article,  " Concerning  the  Ordour  of 
Justice,"  was  as  follows — "Becaus  our  sovrane  is  maist  de^}Tous 
to  have  ane  permanent  ordour  of  justice  for  the  imiversall  wele  of 
all  his  liegis  and  therefor  tends  to  institute  ane  College  of  cunning 
and  wise  men,  baith  of  spiritual  and  temporall  estate,  for  the  doing 
and  ad  minis  tracioun  of  justice  in  all  civile  action,  and  therefor  thinks 
to  be  chosin  certane  persouns  maist  convenient  and  qualifyit  therefor 
to  the  noumer  of  xiiij  persouns,  with  ane  president.^  The  quhilk  per- 
souns sail  be  auctorizat  in  this  present  Parliament  to  sitt  and  decyde 
apon  all  actiouns  civile,  and  nane  utheris  to  have  voit  with  thaim 
onto  the  tyme  the  said  College  may  be  instituted  at  mai-e  lasare. 
And  thir  persounis  to  begyn  and  sitt  in  Edinburgh  on  the  mome 
erter^  trinite  Sonday,  quhill  lammes,and  thereefter  to  have  vacance 
quhill  the  xix  day  of  October  next  thereefter,  and  than  to  begin 
and  sitt  quhill  Sanct  Thomas  evin  effbr  zule,  and  thereefter  to 
begin  apon  the  morn  efter  the  Epiphany  day,  and  sitt  quhill 
Pahn  Sonday  evin.  And  thereefter  to  begyn  on  the  morn  efter 
Dominica  in  albis,  and  sitt  quhill  lammes.^  And  thir  persouns  to 
be  sworne  to  minister  justice  equaly  to  all  persouns  in  sic  causis  as 
sail  happin  to  cum  before  thaim  with  sic  uther  rewlis  and  statutes 
as  sail  pleis  the  kingis  grace  to  mak  and  geif  to  thaim  for  ordouring 
of  the  samin." 

This  article  forms  the  preamble  of  the  Act,  the  enacting  words  of 
which  immediately  follow : — "  The  thre  estatis  of  the  present  parlia- 
ment thinks  this  artikle  wele  consavit,  and,  therefor,  the  kingis 
Grace,  with  advice  and  consent  of  the  said  thre  estatis,  ordainis  the 
samin  to  have  effect  in  all  poincts,  and  now  ratifyis  and  confermes 

regular  admiTiistration  of  justice  by  an  independent  tribunal  was  incompatible.  The 
political  motive  of  the  king  in  promoting  the  Court  was  as  much,  we  are  inclined  to 
tiiiuk,  to  curb  the  power  of  the  barons  us  to  afford  im|)artial  justice  to  the  people. 
Fortunately,  in  doing  the  one  he  could  not  avoid  doin^  the  other. 

^  The  Act  of  Institution  and  the  Bull  of  Clement  did  not  provide  that  the  Presi- 
dent should  be  an  ecclesiastic,  but  this  is  taken  for  granted  in  the  Bull  of  Paul  III. 
confirming  the  Court,  and  the  Church  kept  the  presidency  and  the  casting  vote  in 
its  own  hands  till  after  the  Refonnation.  The  first  lay  President  was  William 
Baillie,  Lord  Provand.  who  succeeded  Henry  Sinclair,  Bishop  of  Brechin  in  1566,  but 
was  deposed  on  6th  December  1567  by  the  Regent  Moray,  on  the  pretence  that  it 
was  the  king's  resolution  to  restore  the  College  of  Justice  to  its  first  institution,  and 
that  a  prelate  of  the  spiritual  estate  was  ordained  to  be  President.  (See  1579,  c.  293.) 
Balfour  was  appointed  in  his  stead,  but  Lord  Provand  *'askit  instmments  of  the 
votes  of  the  Lords  in  presence  of  the  Regent,  and  that  he  disassented  therefra  for  his 
honour.'*  He  was  reinstated  on  the  expulsion  of  Balfour  in  1568,  and  no  clei^gyman 
has  since  held  the  office. 

*  Trinity  Sunday,  1532,  was  26th  May,  so  the  first  Summer  Session  was  from  26th 
"hhiy  to  1st  August  (Lammss) ;  the  Summer  Vacation  from  1st  August  to  19th  October; 
tlie*  Winter  Session  from  19th  October  to  21st  December  (St.  Thomas  even.)^  the 
Christmas  Recess  from  21st  December  to  7th  January  (the  day  after  Epiphany) ;  the 
Spring  Session  from  7th  January  to  24th  March  (Palm  Sunday) ;  the  Ekster  Vacation 
from  24th  March  to  19th  May  (Dominica  in  Albis) ;  and  the  Summer  Session  of  the 
following  year,  1533,  from  20th  May  to  Ist  August. 
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the  samin,  and  has  chosen  thie  persounis  underwritten  to  the  effect 
forsaid,  quhair  processes  sentences  and  decretis  sail  have  the  saiiiiu 
strenth,  force,  and  effect  as  the  decretis  of  the  Lords  of  Sessioun  had 
in  all  tymes  bigane :  Providing  alwayis  that  my  Lord  Chancelar 
being  present  in  the  toun  or  uther  place,  he  sail  have  voit  and  be 
Pnncipale  of  the  said  counsell  and  sic  uther  lordis  as  sail  pleis  the 
kingis  grace  to  enjone  to  thaim  of  his  gret  counsell  to  have  voit 
siclik  to  the  nomer  of  thre  or  four.  That  is  to  say,  the  Abbot  of 
Cambuskynneth,  president;^  Maister  E.  Bothwell,^  Schir  John 
Dingwell,*  Maister  Henrie  Quhite,**  Maister  Robert  Schanwell,  vicar 
of  Kirkcaldy  ;*  Maister  William  Gibsone,*  Maister  Thomas  Hay," 
Maister  ArthourBoyis,® the  Lord  of  Balverie,®  Schir  John  Campbell,^® 
Maister  Adam  Otterburn,"  James  Colvile  of  East  Wemyss,^^  the 
Justice  Clerk/3  Maister  Francis  Bothwel,^*  Maister  James  Lawson.i^ 
And  their  Lordis  to  subscrive  all  deliverance,  and  name  utheris 
eftir,  that  thai  begynne  to  sitt  to  minister  justice." 

The  Court,  presided  over  by  King  James  in  person,  sat  for  the  first 
time  on  27th  May  1532,^*  when  the  members  present  took  the  onth 
to  minister  justice  to  the  lieges  "  eftir  their  conscience,  knawledoe, 
and  understanding,  as  thai  sail  answere  to  God  and  his  Holiness :" 
and  the  king  deputed  the  chancellor  and  president  (and  in  the 
absence  of  the  latter,  the  Abbot  of  Kynloss  ^^)  to  take  the  oaths  of 
the  absent.  The  same  day  the  king  delegated  the  power  given  to 
him  by  Parliament  to  make  rules  of  procedure  to  the  Chancellor, 
President,  and  Lords  of  Session,  promising  to  ratify  them  if  reasonable. 
Ei$iht  days  were  assigned  for  making  these  rules,,  after  which  the 
ordinary  business  df  the  Court  was  to  commence ;  in  the  meantime, 
it  was  to  deliver  bills  and  call  privileged  causes  as  it  thought 
expedient.  The  rules  framed  in  virtue  of  this  delegated  power  are 
inserted  in  the  early  editions  of  the  Acts  of  Parliament ;  ^^  but  are 

^  Alexander  My  In,  Canon  of  Aberdeen  and  Dnnkeld,  T^ord  of  the  Articles  in  1532. 

•  Doctor  Utriuaque  Juris,  Rector  of  Eskirk,  Director  of  Chancery, 
'  ProTost  of  Trinity  College  Church. 

•  Rector  of  Fyneviu  (Finhaven),  Dean  of  Brechin. 

'  Schanwell  never  became  Lord  of  Session,  and  Robert  Reid,  Bishop  of  Orkney,  was 
apfM)intefi  in  his  place.  •  Dean  of  Kestalrig. 

'  Canon  of  Aberdeen  and  Dean  of  Dnnbar. 

'  Doctor  of  Canon  and  Licentiate  of  CivU  Law,  Chancellor  of  Brechin.  The  first 
eijfht  were  the  Spiritual  Lords.    ' 

•  William  Scott,  Lord  of  the  Articles  1524,  1526,  1532. 

'•  High  Treasurer  of  Scotland  or  son  of  the  Hi<^h  Treasurer. 

"  Provost  of  Eiliuburgh,  King's  Advocate  1536. 

"  Lord  of  the  Articles  1532,  1535,  Director  of  Chancery. 

"  Nicolas  Crawford,  1524-35  Justice-Clerk.  The  Justice-Clerk  had  no  precedonre 
OTer  the  other  Ordinary  Lords  till  the  division  of  the  Court  into  two  Divisions  in  1803. 

"  I^rd  of  the  Articles  1524-25.  "  Commissioner  for  Edinburgh  1531-32. 

"  Srt  A.  S.  27th  May  1532. 

*^  Robert  Reid,  Official  of  Moray,  Prior  of  Beaulieu  in  commendam,  afterwards 
Bibhop  of  Orkney  1541,  and  President  of  the  Court  1549. 

"  **  Amongst  ihe  statutes  of  that  reign  (James  V. ),  as  given  in  all  the  printed  edi- 
tions, is  to  be  found  an  unwarrantable  inti»rpolatiou  which  has  been  here  reject  oil. 
Aft-r  the  Act  of  Parliament  27th  May  1532  (17th  May?)  establishing  the  Colle^'e  of 
Ja^ic**,  there  are  introduced  in  these  editions,  as  proceedings  of  the  same  Parliament, 
i  lehes  of  Acts  of  the  Lords  of  Council  and  Session,  and  a  royal  ratification  of  these 
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more  properly  considered  the  first  Act  of  Sederunt  of  the  Court  of 
Session,  in  whose  records,  and  not  in  those  of  Parliament,  they  are 
to  be  found.  Their  ratification,  however,  by  the  king  on  10th  June 
1532,  by  the  king  and  Parliament  in  the  Act  1540,  c.  93,  and  their 
publication  by  the  Commission  of  Queen  Mary  in  1566,  gave  them 
an  authority  not  inferior  to  an  Act  of  Parliament  in  the  opinion  of 
our  earliest  law  writers.  Though  with  few  exceptions  now  altered 
or  fallen  into  desuetude,  their  contents  deserve  to  be  preserved. 
The  new  Court  was  to  begin  where  the  calling  of  the  table  or  roll  of 
causes  had  been  left  off  by  it«  predecessors,  the  Daily  Council  The 
kingdom  was  divided  into  four  quarters,  the  causes  from  each  of 
which  had  a  quarter  of  the  year  appointed  for  them.^  Certain  sum- 
monses were  declared  privileged,^  and  had  Mondays  set  apart  for 
them.  Friday  was  assigned  for  the  suits  of  the  King  and  of  strangers, 
or  if  there  were  none  of  these  for  the  common  table,  and  those  of 
the  Queen ;  all  the  causes  were  to  be  called  in  the  order  of  the  table. 
Continuations  of  process  were  to  be  called  on  the  days  fixed,  to  save 
expense  and  inconvenience  to  witnesses.  Deliverances  directed  to 
Sherififs  or  other  Judges  Ordinary  were  to  order  them  to  allow 
parties  all  lawful  defences.  ^  M. 

{To  he  contimied.) 


Transactions  of  the  Scottish  Society  for  Promoting  the  Amendmeni  of 
the  Law,     Session  1870-71.     Edinburgh :  126  Princes  Street 

This  Society,  which  promises  in  its  present  session  to  take  a  new 
lease  of  life,  and  to  be  more  useful  and  vi^jorous  than  it  has  vet 
been,  presents  its  members  with  this  useful  reminder  of  its  past 
services.  The  papers  here  printed  are  not  numerous,  but  some  of 
tliem  are  of  considerable  value,  all  of  jbhem  suggest  many  valuable 
reforms,  and  none  can  be  read  without  some  advantage  accruing  to 
the  thoughtful  student.  It  may  be  noted  that  the  present  issue 
contains,  inter  alia,  the  report  of  the  Committee  on  the  Abolition 
of  Tenure  Bill  1870,  inadvertently  omitted  in  the  transactions  of 
tlie  previous  year,  a  very  able  paper  on  the  inequality  of  sentences 
in  Criminal  Causes  by  Sherifi"  Hallard,  and  Sheriff  Thoms*s  whole- 

Ai'ts,  of  which  the  originals  remain  on  record  in  the  books  of  that  Court,  but  wliich, 
either  among  the  records  of  Parliament  or  in  a  compilation  of  general  Parliamentary 
proceedings,  can  have  no  place."    Thomson's  preface,  p.  xiv.,  to  Act  Pari.,  vol.  ii. 

^  Stair,  iv.  2-5,  antl  see  the  Order  of  the  Table  or  Roll,  Balfour,  271. 

*  The  privileged  summonses  were  recent  spuilzies,  calling  of  letters,  redemptions  of 
Inud,  acts  of  adjournal,  tinsels  of  superiorities,  reduction  and  transferences  of  decrees. 
Tlu'se  were  competent  on  six  days'  citation  (Hope's  Forms  of  Process),  except  recmt 
spuilzies,  which  reouired  fifteen  days  by  1503  c.  65.  Summonses  not  privileged  re- 
quired twentv-one  dnys,  1446,  c.  6.  The  number  of  privileged  summonses  waa  ezilai*ged 
by  Act  21st  July  1672. 
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some  rebuke  to  our  judicial  lawgivers  for  their  tendency  to  shut 
out  the  truth  by  rejecting  evidence. 

The  Insurance  Law  Journal.  September  1871.  Edited  by  Daniel 
T.  Potter.  New  York :  Baker  and  Voorhis,  66  Nassau  Street. 
St.  Louis :  Hugh  K.  Hildreth,  Printer  and  Stationer,  Olive  and 
Second  Streets. 

This  journal  is  a  sign  of  the  magnitude  and  importance  of  insurance 
business  in  the  Great  Western  Continent.  It  is  intended  both  for 
lawyers  and  those  engaged  in  the  business  of  insurance.  It  is  to 
contain  two  or  three  articles  on  legal  subjects  every  month,  though 
the  first  number  is  entirely  devoted  to  a  digest  of  cases,  and  the 
acts  of  different  states  as  to  insumnce.  This  seems  to  be  well  done, 
and  will  be  very  useful  to  the  American  lawyer,  who  has  still  more 
reports  to  consult  than  the  English  lawyer  had  before  the  late 
reform  in  reporting. 

Principles  of  the  Law  of  Scotland,  By  George  Joseph  Bell,  Pro- 
fessor of  Scots  Law  in  the  University  of  Edinburgh.  Sixth 
Edition,  greatly  enlarged.  By  Willla^m  Guthrie,  Advocate. 
Rlinburgh :  T.  &  T.  Clark. 

The  work  wliich  Professor  Bell  originally  published,  as  "  Outlines 
of  his  Lectures,"  for  the  benefit  of  his  students,  has,  in  the  course 
of  time,  and  through  the  development  given  to  it  both  by  himself 
and  his  editors,  long  ceased  to  be  merely  an  educational  work.  He 
himself  intended  it  at  first  simply  as  a  useful  guide  to  his  lectures, 
and  dedicated  it  to  his  students,  with  the  "  hope  that  it  would 
render  their  study  of  a  very  difficult  science  more  easy,  by  supply- 
in<7  them  with  a  brief  statement  of  the  leading  rules  and  exceptions, 
and  a  correct  list  of  ihe  authorities  relied  on  in  support  of  the 
several  propositions,  or  useful  in  illustrating  them."  Though  re- 
maining the  standard  text-book  on  the  Law  of  Scotland,  every  new 
edition  has  rendered  it  more  worthy  of  being  considered  also  as 
the  standard  work  of  reference  in  Scotch  legal  practice.  Looked 
uiK)n  in  either  light,  it  is  perhaps  a  book  unique  in  the  legal 
hterature  of  any  country.  The  author's  description  of  it  still,  how- 
ever, holds  good.  It  remains  a  brief  statement  of  the  leading  rules 
of  our  law  and  their  exceptions ;  but  in  place  of  being  a  mere 
synopsis  of  lectures,  it  was  extended  in  the  later  editions  published 
by  the  author  himself  till  it  covered  the  whole  field  which  a  book 
on  legal  principles  well  could  do,  and  its  doctrines  carry  with  them 
at  the  same  time  a  deserved  authority,  based  on  the  writer's  un- 
equalled reputation.  The  two  subsequent  editors  have  still  farther 
developed  the  work,  but  it  is  in  the  references  to  the  "  authorities 
relied  on"  that*  they  have  departed  most  from  its  original  scope. 
Professor  Bell  himself  always  kept  in  view  its  educational  object, 
abd  his  references,  though  not  confined  to  the  support  of  his  doc- 
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trines  and  rules  of  law,  did  not  go  beyond  what  was  necessary  for 
practical  illustration  to  the  student.  In  the  hands  of  Mr.  Shaw 
and  of  the  present  editor,  the  work  has  become  a  practical  digest  of 
case  law,  as  well  as  a  synopsis  of  legal  doctrine. 

More  fortunate  in  his  treatment  of  the  Principles  than  of  the 
Commentaries,  Mr.  Shaw's  text  has  been  for  some  years  universally 
accepted  as  the  recognised  text  of  the  book.     Though  he  trans- 
posed certain  of  the  sections,  in  consequence  of  their  being  con- 
tinuously numbered  throughout  the  book,  this  did  not  detract  from 
its  authority,  and   his  additions  were,  it  is  believed,  solely  con- 
fined to  new  paragraphs,  intercalated  where  necessary,  and  duly 
distinguished  from  the  text  of  the  original  itself,  as  left  by  Mr. 
Bell  in  his  fourth  edition.     The  present  editor  has  \visely  accepted 
the  text  and  numbering  of  the  sections  adopted  by  Mr.  Shaw,  as 
his  own,  but  adding,  like  Mr.  Shaw,  new  paragraphs,  where  an 
actual  alteration  in  the  law  by  statute  or  otherwise  rendered  that 
imperative  ;  he  has  also  taken  the  bolder  course  of  supplementing 
the  text  by  short-  additions,  where  he  has  thought  it  necessary,  for 
the  more  accurate  statement  of  the  doctrine  enunciated.     In  a  text 
of  authority  like  the  present,  such  a  proceeding  was  somewhat 
hazardous,  but  the  additions  have  at  any  rate  the  merit  of  brevity, 
and,  so  far  as  we  have  been  able  to  discover,  of  correctness  also, 
and  the  editor  has  guarded  against  any  danger  of  misconstruction 
by  adopting  the  admirable  plan  introduced  by  Mr.  Maclaren  in  his 
edition  of  the  Commentaries,  of  enclosing  his  additions  and  emen- 
dations in  square  brackets,  and  wording  them  in  such  a  way  that 
the  text  may  be  xead  as  it  originally  stood  by  their  mere  omission, 
and  so  has  carefully  distinguished  his  own  work  from  that  of  his 
author. 

It  is  in  the  references  that  this  plan  displays  most  markedly  the 
assiduous  care  with  which  the  edition  has  been  prepared.  Wisely 
discarding  the  references  to  the  illustrations,  which  have  now 
gone  almost  entirely  out  of  use,  the  editor  has  saved  space  for 
marshalling  an  army  of  authorities  which  may  be  looked  upon  as 
complete  up  to  the  present  date.  And  yet  though  much  space  has 
thus  been  saved,  the  edition  exceeds  the  previous  one  by  as  much  as 
a  hundred  and  fifty  pages,  only  a  small  portion  of  which  can  l»e 
credited  to  the  text.  The  consequence  of  this  is  that  the  book 
assumes  now  not' only  the  position  of  an  authoritative  statement  of 
the  doctrines  and  rules  of  law,  but  of  a  most  useful  and  practical 
guide  both  to  statutes  and  decisions.  Since  the  publication  of  Mr. 
•Shaw's  edition  in  1860,  the  addition  of  new  authorities  year  after 
year,  and  the  increasing  bulk  of  the  Digest,  has  rendered  such  an 
attempt  as  the  present  a  great  desideratum  in  the  profession.  From 
the  impossibility,  too,  of  arranging  the  digested  cases  under  any  but 
very  general  heads,  except  at  the  cost  of  an  amount  of  repetition 
which  would  have  inordinately  swelled  its  bulk,  the  toil  of  search- 
ing for  cases  upon  any  individual  point  has  become  year  by  year 
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more  laborious,  and  we  think  that  the  work  of  massing  the  important 
decisions  under  their  appropriate  headings  will,  irrespective  of  the 
support  they  give  to  the  authority  of  the  text,  be  received  as  an 
immense  boon  by  the  practising  part  of  the  profession.  It  must 
not,  however,  be  supposed -that  the  additions  to  the  references  have 
been  the  product  of  a  mere  general  ransack  of  the  Digest.  On  the 
contrary,  great  as  has  been  the  addition  to  their  number,  the  most 
careful  discrimination  has  been  used,  so  as  to  lay  before  the  student 
or  practitioner  only  the  really  important  and  leading  cases  applicable 
to  the  point  under  review,  and  though  attention  has  been  chiefly 
paid  to  the  decisions  of  the  Court  during  the  last  ten  or  twelve 
years,  there  are  many  parts  of  tlie  work  where  important  cases  which 
had  previously  been  omitted  have  been  added  from  "the  earlier  re- 
ports. In  addition  to  this,  wherever  recent  decisions  have  affected 
important  doctrines  as  stated  in  the  text,  either  by  strengthening  or 
modifying  them,  or  more  commonly  by  extending  the  range  of  their 
application,  the  editx)r  has  concisely  stated  their  purport,  in  a  way 
which  will  much  increase  the  value  of  the  work  as  a  book  of  refer- 
ence, without  interfering  with  the  continuity  of  the  text. 

We  cannot  leave  this  subject  without  bringing  before  our  readers 
what  by  many  will  be  esteemed  the  most  useful  feature  the  edition  pre- 
sents.  Of  late  years  reference  to  English  authorities  has  become  more 
and  more  common  in  our  Courts  in  all  cases  where  the  law  of  England 
is  either  directly  or  indirectly  applicable.     Often,  it  is  true,  English 
cases  are  cited  where  their  authority  as  precedents  in  our  Courts  is 
but  doubtful ;  but  it  is  a  great  thing  to  have  at  least  a  careful  reference 
to  leading  English  cases  on  points  where  the  law  of  the  two  countries 
is  akin,  and  the  editor  has  supplied  this  want  throughout  that  part  of 
the  work  which  treats  of  the  law  merchant  and  other  topics  where  the 
Knglish  and  Scotch  laws  are  cognate.   Mr.  Bell  himself  was  quite  alive 
to  tlie  influence  which  the.law  of  England  had  and  was  likely  to  have 
upon  the  law  of  this  country ;  but  his  references  were  chiefly  made  to 
the  leading  works  upon  English  law;  the  editor  has  supplemented  these 
hv  adding  the  principal  authorities.     In  a  cursory  glance  it  is  impos- 
sible to  say  whether  these  have  been  selected  with  such  care  as  to  be 
Iwked  upon  as  absolute  authorities  on  this  side  of  the  Border ;  but,  at 
any  rate,  they  disclose  what  the  law  of  England  as  laid  down  in  lead- 
iuj^'  cases  actually  is  on  each  subject.    It  is  precisely  those  parts  of  the 
edition  where  English  authority  has  been  most  quoted  that  appear  to 
lb  to  be  otherwise  the  most  valuable  .portions  of  the  editor's  work. 
Ou  the  part  which  deals  with  land  rights,  in  anticipation  of  a  great 
and  early  change  in  the  law,  he  has  more  or  less  held  his  hand,  but 
not  so  as  to  prevent  the  book  being  a  very  complete  authority  on  the 
existing  state  of  the  law  in  this  department.     On  the  whole,  we  be- 
lieve that  this  new  edition,  though  somewhat  changing  the  characterof 
the  original  work,  will  prove  a  most  valuable  adjunct  to  the  literature 
of  the  i)rofes8ion,  while,from  the  careful  plan  on  which  it  has  been  pre- 
pared, it  cannot  but  be  of  increased  utility  to  the  student.      H.  J. 
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Miscarriages  of  Juries  in  Ainerica. — The  Fifty-Second  Volume  of 
Illinois  Reports  contains  two  instances  of  that  tendency  of  juries  to 
be  carried  away  by  sympathy  or  popular  prejudice,  which  is  gradually 
persuading  reflecting  people  all  over  the  worid  that  "  the  palladium 
of  British  liberty,"  admirable  as  it  may  have  been  for  certain  pur- 
poses, has  outlived  its  use.  In  Illinois  Central  Railway  Company  v. 
Welch,  a  jury  gave  10,000  dols.  for  an  injury  received  by  a  person 
employed  by  the  railway  company.  In  setting  aside  the  verdict, 
Lawrence,  J.,  said : — 

It  has  become  a  matter  of  public  notoriety,  and  ia  evidenced  by  many  of  the 
recoixls  brought  into  this  court,  that  juries  very  generally  assess  an  amount  of 
damages  against  railway  corporations  which,  in  similar  cases  between  individuals, 
would  be  considered  unjust  in  the  extreme.  It  is  lamentable  that  the  popular 
prejudice  against  these  corporations  should  be  so  powerful  as  to  taint  the  a<i- 
ministration  of  justice,  but  we  cannot  close  our  eyes  to  the  fact.  When  this 
become  apparent  the  courts  must  interfere.  However  natural  this  prejudice,  or 
however  well  deserved,  it  cannot  be  permitted  to  find  expression  m  unjust 
verdicts.  A  railway  company  is  entitled  to,  and  must  receive,  the  same  measiu« 
of  justice  that  is  meted  out  in  a  suit  between  John  Doe  and  Richard  Roe.  Junes 
must  be  taught,  if  possible,  that  when  they  enter  the  juiy  box  they  are  entering 
upon  a  duty  so  high  and  solemn  that  they  must  shrink  from  the  influence  of 
prejudice  or  passion  as  they  would  shrink  from  crime.  Doubtless  the  twelve 
men  who  composed  this  jury  were,  individually,  honest  men,  but  we  cannot  be- 
lieve they  had  a  proper  sense  of  tbeir  duty  and  responsibility  as  jurors.  There 
w^as  in  this  case  no  malice  or  oppression  on  the  part  of  the  company,  and  there- 
fore no  room  for  vindictive  damages.  The  injury  to  the  plaintiff  was  merely 
an  accident,  resulting,  it  is  true,  from  the  carelessness  of  the  company,  but  still, 
an  accident  in  the  sense  that  it  was  imintentional.  The  injury,  although  severe, 
is  not  one  that  wholly  disables  the  plaintiff.  He  testifies  that  he  has  smce  been 
learning  the  trade  of  a  printer.  His  wages  as  a  brakeman  were  forty  dollars  per 
month,  amounting  to  four  hundred  and  eighty  dollars  per  annum.  The  annual 
income  he  would  derive  from  10,(X)0  dols.,  the  amount  of  this  verdict,  would  be, 
at  the  ordinary  rate  of  interest  in  this  State,  one  thousand  dollars.  The  wages 
he  was  receiving  would  not  amount  to  this  verdict  in  twenty  years. 

In  one  sense,  it  is  true,  a  pecuniary  value  cannot  be  placed  upon  an  arm.  But, 
inasmuch  as  the  law  can  give  only  a  pecuniary  compensation,  and  as  the  plaintiff 
seeks  that  by  his  suit,  we  are  obliged  to  take  a  practical  and  almost  unfeeling 
view  of  this  question ;  and  when  the  injury  is  one  that  will  still  leave  the 
plaintiff  able  to  earn  as  much,  in  many  occupations,  as  he  was  earning  before 
the  accident,  we  must  hold  a  verdict  to  be  unreasonable  which  gives  him  at 
once  a  sum  larger  than  the  great  majority  of  the  communitv  earn  by  a  long  life 
of  toil,  and  the  interest  of  which  would  amount  to  more  than  twic€  his  wages. 
When  w^e  consider  this,  and  remember  that  such  verdicts  for  injuries  inflicted 
without  design  or  malice  are  never  rendered  in  suits  between  individuals,  and 
that  the  statute  limits  the  dama^  for  loss  of  life  to  5000  dols.,  we  think  it  our 
duty  to  pronounce  the  damages  m  this  case  excessive. 

In  another  case.  Walker  v.  Martin,  a  jury  gave  a  verdict  for 
25,000  dols.  against  a  rich  defendant  for  a  malicious  arrest  of  a  poor 
man,  in  a  case  where  the  only  injury  was  a  brief  detention  and  an 
additional  stain  on  a  not  unblemished  reputation.  And  with  regard 
to  this,  Breese,  C.  J.,  says : — 
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This  verdict  is  unpiecedented  in  the  annals  of  judicial  proceedings.  It  bears 
npon  its  face  the  stamp  of  prejudice,  partiality,  and  oppression,  and  ought  not  to 
remain  on  our  records. 

Such  veidicts  as  this  is  outrage  that  sense  of  justice  which  has  a  lodgment  in 
eveiy  well-regulated  mind,  and  if  sustained  by  this  court,  could  not  but  tend  to 
increase  that  tide  of  opposition  to  the  jury  system,  which  is  now  nsing  and  ad- 
^'ancing^  in  more  than  one  State  in  this  Union.  If  sustained,  juries  will  be 
regarded  as  instruments  of  oppression,  rather  than  a  bulwark  of  our  liberties. 
It  may  not  be  that  either  of  the  ancient  ordeals — that  of  the  Anglo-Saxon,  of 
red-hot  iron  and  boiling  water,  or  that  of  the  more  chivalric  Norman,  by  battle 
—will  be  revived  ;  yet,  there  is  no  small  danger  the  institution  will  sink  into 
contempt,  to  end  at  last  in  its  utter  overthrow.  This  is  said  in  view  of  the  ma- 
t€rial  ot  which  juries  are  composed  in  modem  times;  but  however  composed, 
it  is  quite  time  they  should  imderstand  they  do  not  possess  despotic  power. 
The  maxim  "sic  jubeo  sic  volo,  stat  voluntas  pro  raiiane,**  has  no  place  in  jury 
trials.  It  is  the  maxim  of  the  despot,  whose  own  unbridled  will  is  the  law  for 
him,  and  for  all  within  his  power. 

Strikes  and  Contracts, — Every  one  deplores  the  constantly  recurring  warfare  be- 
tween capital  and  labour.  Every  effort  to  put  an  end  to  strikes  has  signally  failed. 
Acts  of  Parliament,  courts  of  conciliation,  plans  of  arbitration  have  not  been  of 
the  slightest  service.  It  occurs  to  us  that  the  root  of  the  evil  is  the  misapprehen- 
sion of  the  nature  of  free  labour,  and  of  the  principles  of  the  law  of  contract. 

Physical  labour  is  the  only  commodity  which  is  not  paid  for  according  to  the 
quantity  delivered  to  the  purchaser,  rhysicians,  lawyers,  public  writers,  and 
all  mental  labourers  are  paid  for  work  done,  not  for  their  time.  Our  wages 
system  is  a  relic  of  the  slave  labour  system.  The  bondsman  was  fed,  clothed, 
housed  and  provided  for  in  sickness  and  in  old  age.  His  working  hours  were 
hij  master's,  for  which  the  master  f)aid  in  provisions,  clothing,  lodging,  etc.  Our 
free  labourers  have  most  imfortunately  continued  the  time  system,  instead  of 
pelling  their  labour  by  the  measure  of  the  produce  thereof.  We  are  persuaded 
that  ii  the  capitalists  and  the  labourers  will  conduct  their  business  on  the  prin- 
ciples of  the  law  of  contract,  there  will  be  fewer  strikes.  In  that  case  there 
would  be  no  dispute  about  the  hours  of  labour.  The  labourers  would  agree  to 
deliver  so  much  work,  and  if  they  decided  that  they  would  not  labour  more 
than  eight  or  nine  hours  daily,  they  would  have  to  contract  for  a  quantity  of 
wurk  that  they  could  turn  out  in  that  time.  A  demand  for  an  increase  of  wages 
Would  not  be  complicated  by  a  nine  hours'  or  any  other  movement.  Then  both 
the  employers  ana  the  employed  should  make  contracts  that  would  protect  both 
slides  a^nst  the  effecta  ot  any  sudden  quarrel.  It  is  absurd  to  hear  capitalists 
complam  that  they  are  afraid  to  undertake  work  lest  the  men  should  leave  them 
in  the  midst  of  the  work.  They  contract  to  deliver  the  ship  to  the  shipowner, 
and  why  should  they  not  contract  with  the  man  to  deliver  the  amount  of  labour 
rt<{uisite  to  build  the  ship  ?  As  nothing  else  has  succeeded,  perhaps  it  would 
!«  worth  while  to  try  what  can  be  done  by  a  proper  use  of  the  law  of  contract. — 
London  Law  JoumaL 

Hbief  Justice  Parsons  and  James  Sullivan  were  opposing  counsel  in  an  insur- 
ance caae.  Paraons,  from  some  confusion  of  ideas  m  painting  the  horrors  of 
'hipwieck,  spoke  of  the  wind  "  blowing  off  a  lee  shore."  Sullivan  at  first  doubted 
the  accuracy  of  his  hearing ;  but  when  Parsons,  in  reiterating  his  argument, 
repeated  the  same  blunder,  Sullivan  quietly  asked  what  kind  of  wind  that  could 
he.  PaiaonB,  much  excited,  turned  quick  as  flash  upon  his  enemy,  and  shouted 
out,  with  an  impetuous  voice,  "  It  was  an  Irish  hurricoSie,  Brother  Sullivan.'' — 
Albany  Law  JoumaL 

The  Legal  Profession  in  America. — The  following  extracts  from 
the  advertising  columns  of  the  Albany  Lav)  Journal  illustrate  the 
differences  between  the  legal  profession  in  this  country  and  in 
America.    The  first  is  but  one  of  many,  and  so  far  as  it  is  concerned 
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the  difference  lies  perhaps  more  in  appearance  than  in  reality,  for 
advertising  and  references  to  eminent  personages  are  only  prohibited 
by  our  etiquette,  if  done  without  a  sort  oif  decent  disguise  and 
reticenca  But  we  have  as  yet  nothing  like  the  conspicuous  touting 
for  a  certain  class  of  business  of  which  the  second  advertisement  is 
an  example, — 

Charles  M.  Sturses,  Attorney  and  Coiineellor  at  Law,  No.  101  "Washington 
Street,  Chicago,  111.  Refers  to  Hon.  N.  H.  Swayne,  Justice  U.S.  Supreme 
Court,  Washington,  D.C. ;  the  North- Western  National  Bank,  Chicago ;  the 
Bank  of  New  York,  New  York  City.  # 

Divorces. — United  States  Divorce  Agency,  Established  1855. — Divorces 
legally  obtained  in  every  State  where  the  laws  are  liberal  on  the  subject,  and 
under  the  United  States  laws,  for  persons  from  any  state  or  country — legal 
everywhere — desertion,  cruelty,  non-support,  drunkennass,  etc.,  sufficient  cause 
— no  publicity  required — no  fee  until  divorce  obtained. — Call  on  or  address 
Gould  &  Burger,  CounjBellors  at  Law,  Broadway,  2d  Door  below  John  Street, 
New  York  City. 

General  Council  of  Procurators  in  Scotland. — Diets  for  examina- 
tion of  applicants  for  admission  as  Procurators  were  held  by  the 
Examinerar  of  the  General  Council,  within  the  General  Council 
Eooms,  Princes  Street,  Edinburgh,  on  the  15th,  16th,  17th,  18th,  and 
19th  instant.  The  following  applicants  were  found  duly  qualified 
for  admission,  viz. : — Messrs.  Thomas  Harvey  and  Hugh  M.  Highet, 
Ayrshire  ;  William  Home,  Berwickshire  ;  William  Shaw,  Dumfries- 
shire ;  R  P.  Mitchell  and  Alexander  Allan,  Dumbartonshire  ;  Adam 
Tait,  Edinburgh ;  E  J.  Leslie  and  William  Byers,  Forfarsliire ;  W. 
D.  Patrick,  Fifeshire ;  William  Gibson,  John  Wallace,  and  William 
Stratton,  Lanarkshire ;  John  E.  Eodger,  Perthshire ;  Joseph  Mackie, 
Wigtownshire.  Messrs.  Duncan  Clerk,  Ar^yleshire,  and  J.  D.  M'Caig, 
Lanarkshire,  passed  their  examination  in  General  Knowledge. 

The  work  of  a  Chan^llor. — Lady  Cran  worth  quoted  a  saying  of  Lord  Lynd- 
hurst,  "  A  Chancellor's  work  may  be  divided  into  three  classes  :  First,  the  busi- 
ness that  is  worth  the  labour  done  ;  Second,  that  w^hich  does  itself ;  Third,  the 
work  which  is  not  done  at  all." — H.  Crabb  Robinsons  Diary, 

Fisher  Ames  disliked  exceedingly  one  of  the  judges  before  w^hom  he  some- 
times appeared.  He  once  remarked  :  **  To  get  a  hearing  in  Judge  — 's  court, 
one  must  come  with  a  speaking  trumpet  in  one  hand  and  a  club  in  the  other." 

To  a  lawyer  with  a  small  income  there  is  much  comfort  in  reflecting  that  his 
fate  might  have  been  worse  somewhere  else,  or  in  some  other  period.  For  in- 
stance, it  was  not  pleasant  to  follow  the  profession  in  the  Roman  provinces 
when  the  Huns  poured  into  them  to  the  overthrow  of  the  empire.  Says 
Gibbon  :  "  The  Germans  who  exterminated  Vanis  and  his  legions  had  l)etm 
particularly  offended  with  the  Roman  laws  and  lawyers.  One  of  the  barbarians, 
after  the  effectual  precautions  of  cutting  out  the  tongue  of  an  advocate,  and 
sewing  up  his  mouth,  observed  Svith  much  satisfaction,  that  the  viper  could  no 
longer  hiss." 


©bitiwrg. 

Alexander  Chivas,  Escj.,  Advocate,  Aberdeen,  died  there  Dec. 
21,  aged  73. 
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Henby  Davidson,  Esq.,  Advocate,  died  on  the  2l8t  ult.,  at  Fal- 
mouth, Jamacia.  Mr.  Davidson  was  Judge  of  the  District  Court 
at  Palmouth.  During  his  residence  of  nearly  five  years  in  Jamaica 
he  suffered  much  from  the  effects  of  the  climate,  and  in  the 
summer  of  1870,  he  made  a  short  visit  to  this  country  for  the 
sake  of  his  health.  He  was  nevertheless  assiduous  in  the  discharge 
of  his  judicial  duties,  and,  by  his  able  and  impartial  admini- 
stration of  the  law  under  somewhat  difficult  circumstances,  had 
succeeded  in  gaining  the  respect  and  esteem  of  all  classes  of  the 
community  embraced  within  his  jurisdiction.  He  will  be  much 
regretted  by  his  contemporaries  at  the  Bar,  among  whom  he  had 
some  warmly  attached  friends. 

Wiluam'Vary  Hunter,  W.S.,  died  at  his  brother's  house  at 
Peebles,  on  the  18th  January.  He  was  the  third  son  of  the  late 
John  Hunter,  LLD.,  Auditor  of  the  Court  of  Session,  of  whose 
family  Mr.  John  Hunter,  Advocate,  Sheriff-substitute  of  Peebles- 
shire, is  now  the  only  male  representative.  Mr.  Hunter  was  a 
partner  in  the  house  of  Messrs.  Morton,  Whitehead  and  Greig, 
W.S.,  of  which  his  father  had  for  many  years  been  the  leading 
representative,  and  he  possessed  many  of  the  elegant  tastes  for 
Avhich,  in  conjunction  with  his  greater  qualities,  his  father  was  dis- 
tinguished. 

Robert  Hunter  passed  from  amongst  us,  on  the  23d  of  December 
1871,  in  ripe  old  age.  Bom  in  the  vicinity  of  Edinburgh,  on  the 
8th  of  July  1791,  he  was  at  his  death  in  his  81st  year.  When 
about  two  years  of  age  he  had  the  misfortune  to  lose  his  father,  who 
was  an  East  Indian  merchant.  He  was  an  only  child.  As  soon 
as  his  years  of  infancy  were  over,  his  mother  placed  him  under  the 
care  of  Mr.  Luke  Eraser,  one  of  the  masters  of  the  High  School  of 
Biinbui^h,  whose  name  has  been  handed  down  in  connection  with 
the  early  training  of  Scott,  Bi'ougham,  and  Jeffrey.  He  was  edu- 
cated at  the  High  School,  and  left  it,  when  twelve  or  thirteen  years 
of  age,  to  reside  with  his  mother  in  Edinburgh.  Though  so  young, 
he  was  permitted  to  select  and  pursue  those  studies  which  were 
most  congenial  to  his  taste  and  temperament.  Thus  early  initiated 
in  Ufe  and  called  upon  to  exercise  his  judgment,  he  formed  habits 
of  self-reliance  which  in  later  life  resulted  in  an  indomitable  force 
of  will,  which  he  was  wont  to  say  he  found  to  be  invaluable.  The 
famous  professors  who  then  occupied  the  chairs  of  the  University  of 
Edinburgh,  where  he  completed  his  education,  afforded  advantages 
to  the  willing,  attentive)  hard-working  student,  of  which  he  largely 
availed  himself.  Under  such  auspices  his  intellect  acquired  a  clear 
and  vigorous  tone,  while  his  memory,  naturally  retentive,  attained 
an  accuracy  as  minute  and  exceptional  as  to  form  one  of  his  leading 
characteristics.  Very  early  in  life  he  determined  that  he  should 
become  an  advocate ;  and  not  only  directed  his  studies,  but  the 
whole  bent  of  his,  life  towards  what  he  deemed  led  up  to  that  object. 
Probably  the  home  influence  of  an  excellent  mother  did  much  to 
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fashion  and  mould  the  character  of  the  man,  and  to  foster  that  love 
of  the  chivalrous,  that  deference  to  the  sex,  in  him  so  marked,  and 
possibly  intensified  by  his  indulgence  in  tb^  romance  of  Spanish 
literature.  Who  can  forget  his  studied  courtesy  and  urbanity, 
accompanied,  no  doubt,  with  a  certain  quaintness  and  precision 
peculiarly  his  own — or  who  that  chanced  to  correspond  with  him 
can  fail  to  remember  the  superior  tone  and  diction  of  his  letters, 
carrying  one  back  to  Chesterfield  or  the  Speetator,  and  proclaiming 
him  to  be  a  gentleman  of  the  old  school  ? — and  truly  and  essentially 
he  was  a  gentleman  in  disposition  and  thought  In  politics  his 
independence  of  character  led  him,  while  yet  a  mere  stripling,  to 
attach  himself  to  the  Whig  party.  It  was  a  life-long  attachment, 
formed  at  a  time  wlien  there  was  little  to  encourage  it,  and  when 
it  was  anything  but  the  road  to  preferment.  Keenly  alive  to  the 
political  blunders  of  the  close  of  the  century  and  of  the  then  domi- 
nant party  in  the  State,  he  cast  in  his  lot  with  the  weaker  party, 
and  with  Cranston,  Jeffrey,  Cookburn,  Moncrieff,  Murray  and  others, 
he  struggled  for  and  helped  to  gain  the  victory  of  reform.  He  was 
the  last  of  that  band  of  Whig  lawyers.  He  was  no  Eadical,  as  he 
and  his  party  were  frequently  designated — neither  was  he  a  Liberal 
of  the  present  day ;  yet  he  frankly  admitted  that  the  necessity  of 
the  times  might  require  some  modification  of  his  views,  and  that 
Gladstone  might  be  the  fittest  leader  of  the  Liberal  party,  although 
he  steadily  adhered  to  Earl  Russell  as  the  sounder  exponent  of  his 
political  creed.  His  call  to  the  Bar,  in  1814,  only  gave  a  fresh  im- 
petus to  his  legal  pursuits.  Conceiving  that  he  could  only  be  a 
successful  practising  lawyer  if  well  grounded  in  the  science  and 
principles  of  law,  his  aim  was  thoroughly  to  master  and  digest 
them.  Those  acquainted  with  him  know  how  perfectly  he  suc- 
ceeded, and  how  few  surpassed  him  in  legal  accomplishments.  As 
a  junior  counsel  he  attained  to  fair  practice.  Many  able  and  well- 
digested  pleadings  from  his  pen  might  be  with  profit  disinterred 
from  their  most  interesting  records — the  Session  papers.  As  a 
speaker  he  was  clear,  precise,  forcible,  and  pointed;  yet  though 
possessing  a  naturally  full  and  powerful  voice,  his  delivery  was 
slightly  monotonous  and  deficient  in  animation.  But  liis  reputa- 
tion as  a  lawyer — and  he  was  an  eminently  accomplislied  lawyer — 
rests  on  no  such  ephemeral  basis.  Directing  his  energies  specially 
to  the  subject  of  leases,  after  well-nigh  twenty  years  of  professional 
life,  and  much  anxious  investigation  and  researqh,  he  published  his 
treatise  on  the  law  of  Landlord  and  Tenant, — a  work  which  he  was 
gratified  by  seeing  pass  through  three  editions.  He  was  somewhat 
disappointed  that  his  physical  infirmities  debarred  him  from  bring- 
ing out  a  fourth.  He  was  strongly  urged  to  do  so,  and  for  some 
time  seriously  contemplated  it.  The  value  of  his  work,  now  the 
only  standard  treatise  upon  leases,  is  well  known  to  the  profession. 
Whether  regarded  from  a  philosophical,  historical,  or  purely  legal 
standpoint,  it  is  admirable  and  exhaustive,  and  bears  the.  impress 
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of  profound  research,  very  extensive  learning,  and  scholarly  thought ; 
"while  as  a  book  of  reference  it  could  not  be  dispensed  with.  It  is 
not  long  since  a  truly  graceful  allusion  to  its  excellence  from  Lord 
Westbury,  in  the  Court  of  last  resort,  afforded  great  satisfaction  to 
the  venerable  gentleman,  who  most  naturally  regarded  his  book 
with  real  solicitude.  In  the  year  1837  he  was  appointed  Sherifif  of 
the  county  of  Bute ;  and  since  1853,  when  the  statutory  conjunction 
of  Dumbarton  and  Bute  took  eflFect,  he  has  been  Sheriff  of  the 
united  counties.  His  excellence  as  a  lawyer,  his  scrupulously  con- 
scientious notions  of  the  responsibility  and  requirements  of  his 
office,  his  untiring  exertions  and  determination  to  surmount  all 
difficulties,  his  being  deeply  imbued  with  the  idea — always  acted 
up  to  by  him — that  nothing  was  worth  the  doing  if  not  done  well. 
Lis  thorough  knowledge  and  appreciation  of  his  fellow  men,  his 
soundness  of  judgment  and  his  great  common  sense,  with  ample 
leisure  and  a  willing  inclination  so  to  devote  his  time  and  talents, 
singidarly  qualified  him  for  the  performance  of  his  official  and  ad- 
ministrative duties,  and  caused  him  to  be  justly  esteemed  in  both 
counties.  He  was  so  thoroughly  versed  in  the  powers  and  duties 
of  his  office,  that  there  are  many  of  his  brethren  who  will  bear 
willing  testimony  how  much  they  prized,  and  how  cordially  they 
were  made  welcome  to  his  advice.  Being  ex  officio  a  Commissioner 
of  Northern  Lights,  he  took  the  utmost  pains  and  trouble  to  ascer- 
tain and  acquire  a  knowledge  of  our  lighthouse  system ;  and  during 
many  years  with  much  zest  (for  he  really  liked  the  work)  most 
assiduously  applied  his  knowledge  to  the  great  benefit  of  that 
l^oard, — doing  this,  as  everything  he  took  in  hand,  right  thoroughly. 
Latterly  increasing  physical  infirmities  compelled  him  to  witlidraw 
liis  services  from  the  Board.  For  many  years  Mr.  Hunter  mingled 
but  little  in  society.  Some  time  previous  to  the  death  of  his  wife,  to 
whom  he  was  most  devotedly  attached,  and  since  that  event,  he  had 
little  inclination  for  general  society;  yet  he  was  always  gladto  see 
and  converse  with  those  friends  who  still  sought  him  out  in  his 
retirement  A  most  delightful  and  superior  talker  he  was.  His 
fund  of  information  was  so  general  and  so  varied,  that  whatever 
topic  might  be  started,  he  was  sure  to  invest  it  with  a  fresh  interest 
and  charm, — often  playfully,  yet  most  appositely,  illustrating  the 
subject  by  quotations  from  the  English  classics,  accurately  and 
abundantly  in  resource  within  the  storehouse  of  his  memory.  He 
had  a  deep  vein  of  humour  and  wit,  and  a  thorough  sense  of  the 
ludicrous.  We  never  heard  him  yield  to  immoderate  merriment ; 
but  it  was  evident  how  much  he  enjoyed  a  joke  or  a  pun.  His 
repertory  of  anecdotes,  which  he  told  with  great  piquancy  and 
quaintness;  was  unique.  To  the  young  student  he  was  most  acces- 
sible, kind,  and  considerate.  He  deemed  himself — ^as  undoubtedly 
he  was — well  qualified  to  suggest,  direct,  and  control  the  course  of 
study  most  likely  to  fit  him  for  his  future  career.  Several  of  his 
young  professional  brethren  can  speak  of  the  truly  winning  way  by 
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which  he  ingratiated  himself  into  their  confidence,  and  the  kindly 
interest  he  took  in  their  progress.  For  some  years  before  his  death 
Mr.  Hunter  had  many  bodily  infirmities  besides  those  incidental  to 
old  age  to  contend  against,  yet  he  bore  them  without  complaint  or 
repining — he  even  alluded  to  them  with  cheerful  playfulness ;  but 
to  the  very  last  his  intellect  gave  not  the  smallest  indication  of 
decay.  By  his  death  one  of  the  few  links  that  bind  the  present 
generation  of  lawyers  with  the  last  has  been  broken. 
John  Molison,  Esq.,  Solicitor,  Airdrie,  died  at  Stanley,  Dec.  23. 


Qloxxt!5ifortbzntz. 


THE  CHARMED  CIRCLE. 

"  The  Charmed  Circlk  "  is  a  tract  of  country,  or  rather  of  town,  lying 
within  the  City  of  Edinburgh,  bounded  on  the  north  by  Fettes  Row,  on 
the  east  by  Albany  Street,  on  the  south'  by  Princes  Street,  and  on  the 
west  by  Alva  Street.  Within  this  circle  live  all  that  class  of  beings 
who  array  themselves  in  wig  and  gown,  and  persuade  themselves  that 
they  are  practising  at  the  Scotch  Bar.  The  district  referred  to  contains, 
along  with  the  most  aristocratic  dwellings  in  town,  most  of  the  many 
shabby-genteel  streets  of  which  this  city  can  boast.  In  them  second-rate 
shops  are  intermingled  with  second-rate  dwelling-houses,  and  the  corner  of 
the  row  is  generally  graced  with  a  greengrocer^s  shop  or  a  dairy,  and  a 
sign  intimating  to  the  passers  by  that  "  mangling  is  done  in  here."  The 
street  itself  is  either  a  noisy  public  thoroughfare,  with  cabs  and  lorries 
rattling  through  it  all  day  long,  or  it  is  a  sequestered  and  shady  street, 
where  the  grass  grows  between  the  causeway  stones,  and  where  oigan- 
grinders  and  Tyrolcse  pipers  make  their  longest  and  most  determined 
stays.  The  back  windows  look  into  a  square  inclosure  of  black  mud, 
popularly  called  {lucua  a  non  lucendo)  a  back-green.  Beyond  this  the 
prospect  consists  of  back  windows  of  a  still  more  shady  class  of  houses, 
and  the  eye  is  further  relieved  by  the  fluttering  of  divers  strange  gar- 
ments supported  on  gallows-like  frames  projected  from  the  said  windows, 
beside  most  of  which  also  stand,  in  beautiful  regularity,  rows  of  sepul- 
chral-looking meat-safes.  The  rents  of  these  cheerful  habitations  are  not, 
as  might  be  imagined,  of  a  merely  nominal  character.  On  the  contrary, 
they  are  higher  than  many  very  charming  suburban  residences,  where  (if 
you  happen  to  possess  a  conservatory),  you  may  sit  under  your  own  vine 
and  your  own  fig-tree,  for  almost  the  same  money. 

And  why  is  all  this  penance  endured  by  these  unfortunate  barristers  ? 
What  evil  have  they  done,  what  sin  committed,  that  they  are  thus 
relegated  to  such  dismal  abodes,  while  agents  and  all  other  ''  limbs  of 
the  law  "  are  free  to  live  where  they  please  ?  Alas,  imfortunates !  their 
only  crime  is  that  they  are  too  neglectful  of  themselves,  and  too  mindful 
of  others.  For  the  convenience  of  practitioners  who  will  send  instruc- 
tions  late  at  night  instead  of  at  a  reasonable  time  in  the  afternoon,  do 
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they  consent  to  be  immured  in  these  dreary  regions.  Why  papers  should 
almo8t  invariably  be  sent  at  night  to  counsel,  is  rather  difficult  to  *see. 
It  was  oar  fathers'  practice,  and  our  fathers*  fathers',  and  it  has  always 
been  found  to  answer  very  well,  and  nobody  has  ever  complained  about 
it.  Therefore,  it  is  said,  why  change  now  1  Surely  it  must  be  borne  in 
mind  that  Edinburgh  now  is  very  different  from  what  it  was  fifty  or  a 
hundred  years  ago.  Then  there  was  nowhere  else  to  live.  Suburbs 
there  were  none — and,  of  necessity,  the  whole  respectable  part  of  the  com- 
munity lived  in  close  proximity  to  one  another. 

We  cannot,  however,  say  the  agents,  help  sending  instructions  to 
counsel  late  in  the  evening,  as  the  rolls  are  not  published  till  past  after- 
noon office  hours,  and  it  i?  often  impossible  to  fee  counsel  before  they 
appear.  But  suiely  this  might  be  remedied.  There  is  no  reason  why 
the  rolls  should  not  be  published  a  little  earlier,  and  now  when  the  law- 
clerks  are  requesting  their  masters  to  do  away  with  night-work  in  the 
offices,  it  is  almost  a  necessity  that  the  rolls  be  published  earlier. 

But,  many  will  say,  it  is  not  such  a  great  hardship  living  in  town  after 
alL  Junior  counsel  "  keep  "  in  bachelors'  rooms,  and  have  their  own 
circle  of  friends  near  them,  while  seniors  in  large  business  must  be  at 
hand  for  consultations,  and  can  afford  to  live  in  the  best  houses  in 
town.  To  a  certain  extent  this  is  true.  A  man  called  to  the  Bar,  and 
coming  in  from  the  country,  would  naturally  take  lodgings  in  town.  But 
there  are  not  a  few  men  of  the  Junior  Bar  who  belong  to  Edinburgh,  and 
who  are  obliged  to  leave  their  homes,  and  sacrifice  at  once  their  comfort 
and  their  money,  by  becoming  the  prey  of  lodging-house  keepers,  and 
all  because  it  is  ordained  by  the  inexorable  etiquette  of  the  profession 
that  an  advocate  must  live  near  the  centre  of  business.  If  he  be 
married,  he  is  obliged  to  pay  an  enormous  house-rent,  and  live  with  his 
wife  in  a  disagreeable  street,  and,  in  all  likelihood,  in  a  small  and  uncom- 
fortable house. 

But  again,  say  the  ^ents,  supposing  advocates  to  live  out  of  the  centre 
of  the  town,  even  if  we  discontinued  sending  papers  at  night,  we  could 
not  be  sending  clerks  to  their  houses.  Well,  it  could  hardly  be  expected. 
And  to  meet  this  difficulty,  we  would  suggest  the  advisability  of  counsel 
having  chambers  in  some  central  part  of  the  town.  This  plan  works 
80  well  both  in  London  and  Dublin,  that  we  wonder  it  has  never  been 
adopted  here.  But  then  we  are  a  slow  people,  and  hard  to  move,  and 
the  Bar  in  general  is  so  afraid  of  Solicitors,  that  its  members  would 
rather  spend  the  most  miserable  existence  on  earth  than  lift  up  a  little 
linger  against  their  wishes. 

But,  seriously  speaking,  is  it  right,  is  it  just,  that  the  Bar  should  re- 
main in  this  state  of  subserviency?  The  cost  of  living,  as  every  one 
knows,  has  of  late  been  enormously  increased.  Shoemakers,  in  conse- 
quence, get  an  increase  of  wages,  and  ironworkers  convulse  society  with 
their  chums.  Writers  to  the  Signet  and  Solicitors  combine,  and  raise 
their  fees  so  as  to  make  a  competent  living  out  of  their  profession.  But 
the  Bar  is  completely  ignored.  No — not  quite  ignored.  Sundry  in- 
genious propositions  of  the  saving  of  legal  expenses  have  been  pro- 
pounded, most  of  them  reducing  the  emoluments  of  counsel.  li  is  also 
proposed  that  they  should  pay  their  own  clerks,  and,  in  fact,  that  the 
maYJmnm  of  work  should  be.  taken  out  of  them  at  the  minimum  of  pay. 


98  ENGLISH,  AMERICAN,  AND  COLONIAL  CASES. 

Thej  are  also  asked,  and,  in  fact,  obliged  to  live  in  houses  situated,  in 
many  cases,  in  very  unplea8ant  parts  of  the  town^  and  in  every  case,  let 
at  enormous  rnnts.  They  liave  to  do  this  from  no  necessity  which  might 
not  be  avoided,  but  simply  from  the  fact  that  it  has  been  done  all 
along.  But  when  there  are  suburbs  springing  up  all  round  the  town, 
and  when  everybody  who  possibly  can  is  moving  out  of  the  heart  of  the 
city,  surely  it  is  very  hard  to  ask  a  body  of  men  to  confine  themselves  to 
a  certain  district  for  no  good  reason.  " 

The  cure  is  simple.  Let  the  rolls  in  the  first  place  be  published 
earlier  in  the  day,  so  that  there  will  be  no  necessity  for  waiting  until  the 
evening  to  see  them..  Let  counsel  either  have  chambers  in  town  in  the 
vicinity  of  the  law  offices,  or  let  them  come  to  some  arrangement  whereby 
papers  might  be  left  at  the  Parliament  House  up  to  say  five  o'clock,  and 
then  collected  by  their  clerks  and  sent  home.  But  at  all  events,  let  us 
got  out  of  the  red-tapeisra  and  slavish  sticking  to  tradition  to  which  wo 
are  so  much  addicted ;  and  let  Advocates  be  allowed  to  dwell  in  reason- 
able houses  at  a  reasonable  cost. 


ftctcB  of  (Sitgliah,  ^mcritait,  «nb  Colonial  Casts* 

Insurance — Fravd — Conditions  endorsed  on  Insurance  Policy. — Where  a  con- 
tract of  insurance  provided  that  fraud  in  a  claim  made  under  it  for  a  loss,  or  a 
false  declaration  or  affirmation  in  support  thereof,  should  forfeit  all  benefit 
under  the  policy,  held,  that  whether  there  was  such  fraud,  or  false  declaration 
or  affirmation,  was  a  matter  for  the  jury  to  decide  under  proper  instructions  of 
the  court.  Where  a  condition  indorsed  on  a  policy  of  insunmce  provided  that 
in  case  the  insured  committed  fraud  in  the  claim  made  for  a  loss,  or  made  a 
false  declaration  or  affirmation  in  support  thereof,  he  should  forfeit  all  benefit 
under  the  policy,  and  under  any  other  policy  granted  him  by  the  company  on 
other  property,  held,  that  such  condition  was  to  be  construed  as  an  express 
part  of  tne  contract. — Gerhauser  v.  North  British  db  M,  Ins.  Co.,  6  Nevada 
liep.  15. 

Principal  and  Agetst— Rules  of  London  Stock  Exchange — Defaulting  Broker 
— Liability  of  Principal. —  Pltfs.,  brokers  on  the  Stock  Exchange,  who  had  at 
tlie  re<niest  of  deft«  contracted  for  the  purchase  of  shares  for  him,  were,  on  1 3th 
July,  the  '*  carrying  over  dav''  for  the  15th,  instructed  by  him  to  carrv  over 
the  contract  from  the  15th  till  29th  July,  next  account  day.  On  the  15th  they 
paid  for  him  the  difference  on  the  shares  at  the  price  of  the  13th,  amounting  to 
£1688.  To  have  closed  tKe  account  on  the  15th  he  would  have  had  to  pay 
£4037.  On  the  18th  of  July  the  pltfs.  became  defaulters  on  the  Stock  Ex- 
change, whereupon,  in  accordance  with  the  rules  of  the  house,  all  their  bai^gains 
were  closed  and  made  up  by  the  official  assignees  at  the  prices  of  that  day. 
The  price  of  the  shares  purchased  for  deft,  having  fallen,  the  amount  due  from 
him  m  respect  thereof  was  ^£(5013,  which  pltfs.  became  tiable  to  pay  to  the 
(^Ucial  assignees.  Deft,  might  have  had  the  shares  at  any  time  before  the  29th 
1)V  paying  the  price  he  contracted  for,  but  he  did  not  pay.  Held  that  the  rules 
oi  the  Stock  Exchange  with  regard  to  defaulting  brokers  are  imported  into  a 
contract'for  the  purchase  of  shares  made  throufm  a  broker,  it  Ijeing  reasomible 
that  the  principal  should  be  identified  with  the  broker,  and  liable  as  the  broker 
is  to  all  the  incidents  of  the  contract ;  and  that  deft  not  having  completed  hia 
purchase  by  paying  the  agreed  price  for  the  shares  on  or  before  the  29th,  plt^ 
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were  entitled  to  recover  the  £6013  from  him.  Held  also,  that  if  he  had  paid 
pits,  the  £1688  difference  at  the  time  of  carrying  over,  they  would  have  been 
none  the  less  entitled  to  recover  the  sum  they  were  liable  to  pay  under  the  rules 
of  the  Stock  Exchange  in  respect  of  the  contract  they  had  entered  into  for  him. 
— Duncan  v.  Hill,  40  L.  J.,  Ex.  137. 

Railwa^y  Company— XiaW/t^ /(Wti?i(/TtZ  misconduct  of  servants — Measure  of 
Damage, — Pltf,,  a  passenger  in  defts.'  railway  car,  gave  iip  his  ticket  to  a  brake- 
man,  who  was  authorised  to  demand  and  receive  it  Shortly  after,  the  latter 
approached  pltf.,  denied  that  he  had  receiired  his  ticket,  and  assaulted  and 
groaaly  insulted  him«  In  an  action  against  the  railway  co.  to  recover  damages, 
held,  that  the  defendants  were  liable,  and  that  plaintiff  could  recover  exemplary 
damages.  (Tapley,  J.,  dissented  on  the  question  of  damages.)  Defts.  having 
retained  the  brakeman  in  their  employ  after  notice  of  his  conduct,  the  court 
refused  to  set  aside  as  excessive  a  veidict  for  $4,850. — Goddard  v.  Grand  Trunk 
Eailway  Co.  (Maine),  2  Amer.  Rep.  39. 

Harbour — Conviction  for  taking  shingle. — By  64  Geo.  III.  c.  159,  s.  14,  in 
order  to  prevent  damage  being  done  to  the  shores  and  banks  of  the  ports,  har- 
bours, or  havens  in  this  kingdom,  no  person  or  persons  shall  take  any  ballast 
or  shingle  from  the  shores  or  banks,  or  any  portion  of  the  shores  or  banks  of 
any  port,  harbour,  or  haven  of  this  kingdom,  from  which  the  Admiralty  Com- 
miBSioners  (now  by  25  and  26  Vict,  c.  69,  s.  16,  the  Board  of  Trade  instead) 
shall  find  it  necessary  for  the  protection  of  such  port,  harbour,  or  haven,  or  the 
works  thereof,  by  order  to  prohibit  the  taking  or  removing  of  such  shingle  or 
ballast  under  a  certain  penalty ;  and  by  9  and  10  Vict,  c  102,  s.  15,  the  Com- 
missioners of  Customs  may  annul  the  limits  of  any  port,  &c,  declare  it  no 
longer  a  port,  &c,  and  alter  or  vary  the  names,  bounds,  or  limits  of  any  such 
port,  &C.  In  the  year  1848,  by  an  order  under  the  latter  Act,  the  limits  of 
the  port  of  Hull  were  extended  and  defined,  and  the  seashore  between  Flam- 
1x>roagh  Head  and  the  Spurn  Point  (formerly  in  the  port  of  Bridlington  sup- 
pressed by  the  said  order)  placed  withm  them  ;  and  in  the  years  1868  and  1869, 
W  orders  under  the  former  Act,  persons  were  prohibited  from  taking  ballast  or 
single  from  certain  parts  of  the  shore  so  added  to  the  port  of  Hull.  Held, 
that  the  powers  conferred  by  54  Geo.  III.  c.  159,  s.  14  are  not  confined  to  that 
which  is  geographically  or  popularly,  or  was  at  the  time  of  the  Act  part  of  a 
particular  port,  but  extended  to  the  port  in  its  legal  and  proper  sense  ;  and 
that  those  conferred  by  9  and  10  Vict.,  c.  102,  s.  15,  are  not  confined  to  customs 
pnrposes,  and  that  the  orders  of  the  years  1868  and  1869  were  therefore  valid, 
and  persons  infringing  them  liable  to  the  penalty  imposed  by  54  Geo.  III.  c. 
159,  s.  14. — Nicholson  v.  IVilliams,  40  L.  J.,  Mag.  Co.  159. 

Carrier — Forwarding  Agents  or  Express  Companies. — Defts.  were  an  express 
company,  engaged  in  transmitting  from  place  to  place  goods  for  hire,  having  at 
different  points  local  agents  whose  duty  it  was  to  receive  goods  transmitted  and 
deliver  the  same  to  the  consignee,  as  well  as  to  receive  goods  for  transmission, 
having  no  vehicles  or  other  means  of  transportation  except  at  their  local  offices 
for  local  purposes,  but  transmitting  goods,  in  charge  of  their  messengers,  by 
steamboats,  railroads,  coaches,  &c,  owned  and  controlled  by  other  paitics. 
Pltfs.'  agent  delivered  to  them  goods  for  transportation,  taking  a  receipt,  in 
which  it  was  stipulated  that  the  defts.'  were  not'  to  be  held  liable  for  any  loss 
or  damage  except  as  forwarders  only,  nor  for  perils  of  navigation  and  trans- 
portation. The  steamboat  on  which  the  goods  were  being  transported,  in 
consequence  of  the  negligence  of  those  in  charge,  ran  upon  a  snag  and  was  sunk, 
thereby  injuring  the  goods.  In  an  action  to  recover  the  damage,  held,  that 
defts.  were  common  carriers,  not  forwarders,  and,  as  such,  liable  for  the  loss, 
notwithstanding  the  terms  of  the  receipt,  which  could  not  cover  losses  arising 
from  n^ligence. — Christenson  v.  The  American  Express  Co.  (Minnesota),  2 
Amer.  Bep.  122. 
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^ke  Si:0tti6k  |CabD  Mn^ixzmt  anb  Sheriff  ©curt  Reporter. 

SHERIFF-COURT,  AIRDRIE. 

Sheriffs  Bell  and  Loqie. 
Wilsons  v.  Gordon  and  Aters. 

Heritable  Security — Husband  and  Wife — Sale  to  Husband, — The  following 
interlocutors  will  fully  explain  the  points  involved  in  this  case : — Airdrie, 
31«i  October  1871. — Having  lieard  parties*  procurators  on  the  closed  record,  and 
their  respective  pleas  in  law  preliminary,  and  on  the  merits :  Finds,  as  matter 
of  fact, — (Ist)  That  the  late  William  QordoiS,  pawnbroker  in  Airdrie,  borrowed 
from  Henrietta  Waddell,  the  female  pursuer,  tnen  unmarried,  and  residing  with 
her  father,  Matthew  Waddell,  contractor  at  Baillieston,  the  sum  of  £138,  8s., 
on  the  security  of  certain  subjects  situated  in  Graham  Street,  Airdrie,  conform 
to  bond  and  disposition  in  security  in  her  favour,  dated  30th  June,  and  re* 
corded  in  the  Particular  Register  of  Sasines  at  Hamilton,  28th  July  1865  ;  (2d) 
That  said  subjects  were  thereafter  exposed  to  sale  on  22d  February  1870  by  the 
said  Henrietta  Waddell,  then  wife  of  John  Wilson,  contractor  at  Baillieston, 
with  the  special  advice  and  consent  of  her  said  husband,  in  virtue  of  the  powers 
of  sale  contained  m  said  bond,  at  the  upset  price  of  £165  sterling,  conform  to 
articles  of  roup  and  sale  subscribed  by  the  said  Henrietta  Waddell  or  Wilson 
and  John  Wilson,  of  date  17th  February  1870  ;  (3d)  That  no  offerers  ha\4ng 
appeared  at  the  first;  exposure  of  said  subjects,  the  same  were  again  exposed  to 
sale  on  29th  March  1870,  when  Matthew  Waddell,  the  father  of  Mrs.  Wilson, 
one  of  the  exposers,  appeared  and  offered  the  upset  price,  £130  sterling,  and 
being  the  only  offerer,  was  by  the  judge  of  roup  preierred  to  the  purcnase  ; 
(4th)  That  a  disposition  of  said  subjects  was  thereafter  granted  by  the  said 
Henrietta  Waddell  or  Wilson  and  John  Wilson,  the  exposers,  with  consent  of 
the  said  Matthew  Waddell,  who  declared  that  he  had  made  the  purchase  for 
behoof  of  the  said  John  Wilson,  in  favour  of  the  said  John  Wilson,  said  dis- 
position being  dated  8th,  and  recorded  in  the  General  Register  of  Sasines,  11th 
April  1870  ;  (5th)  That  the  present  action  has  been  brought  at  the  instance  of 
the  said  Henrietta  Waddell  or  Wilson  and  John  Wilson,  as  bondholders, 
against  the  defenders,  as  executors  of  the  said  William  Gordon,  or  as  vitious 
intromitters  with  his  goods  and  effects,  for  payment  of — (1.)  £138,  8s.,  being 
the  principal  sum  in  said  bond  ;  (2.)  £6,  4s.  4d.  of  interest  thereon,  trom  Whit> 
sunaay  1869  to  8th  April  1870 ;  (3.)  £7,  3s.,  as  the  premium  of  insurance 
against  fire  on  said  subject ;  (4.)  £28,  7s.  8d.,  being  account  incurred  by  pur- 
suer to  their  agent  for  carrying  through  the  sale  of  said  subjects,  amounting 
said  sums  in  aQ  to  £173,  7s.  3d.,  but  under  deduction  of  £130  received  by  the 
pursuer  from  the  said  John  Wilson,  as  the  price  of  said  subjects,  and  £1,  38.  Id. 
of  interest  thereon,  leaving  as  the  balance  sued  for  the  sum  of  £42,  4s.  2d.,  con- 
form to  state  annexed  to  the  summons :  From  these  findings  in  fact,  finds  in 
law — (let)  That  an  heritable  creditor,  who  is  himself  the  exposer  of  the  sub- 
jects disponed  to  him,  in  security  of  his  loan,  cannot  become  the  purchaser  of 
the  subjects  so  exposed  ;  (2d)  That  the  purchaser,  John  Wilson,  being  also  the 
exposer,  along  with  his  wife,  no  legal  or  valid  sale  could  be  made  to  him  of  the 
subjects  referred  to,  the  reversion,  if  there  be  any,  after  ^satisfying  the  claims  of 
the  bondholder,  remaining  in  the  borrower  or  his  heirs;  (3d)  That  until  a 
legal  sale  of  said  subjects  has  taken  place,  it  is  impossible  to  say  whether  there 
will  he  a  reversion  or  a  deficit,  after  the  heritable  debt  has  been  extinguished, 
and  to  what  extent :  Therefore  sustains  the  preliminary  plea  in  law  for  the 
defenders,  that  the  pursuers  have  no  title  to  sue  for  the  alleged  balance  now 
claimed ;  assoilzies  the  defenders  from  the  conclusions  of  the  action :  Finds  the 
pui-suers  liable  in  expenses ;  allows  an  account  of  defenders'  expenses  to  be 
given  in,  and  when  lodged,  remits  the  same  to  the  depute-clerk  of  Court,  aa 
auditor,  to  tax  and  to  report,  and  decerns.         (Signed)        William  Loots. 

Note. — Nothing  is  better  established  in  our  law  than  this.: — That  where  a 
creditor  exposes  subjects  to  sale  in  virtue  of  the  powera  contained  in  his  bond. 
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he  is  in  the  same  position  as  a  trustee  for  the  other  creditors  of  the  borrowers, 
and  for  the  borrower  himself,  as  interested  in  the  reversion ;  so  that  his  duty  is 
to  get  the  largest  sum  that  can  be  obtained  for  the  subjects.  The  interest  and 
duty  therefore  of  the  exposer  become  antagonistic  where  he  himself  becomes 
the  purchaser,  as,  of  course,  his  object  naturally  is  to  secure  the  property,  at  as 
cheap  a  price  as  he  can.  As  remarked  by  Mr.  Hendry,  in  his  Manual  of  Con- 
veyandnQy  page  64,  *'  no  person  in  the  position  of  a  trustee  can  be  auctor  in  r&n 
suam;^*  and  to  this  rule  of  law  effect  nas  been  given  in  the  case  of  Taylor  v. 
liaison,  20th  January  1846 ;  and  FatUds  v.  Miller,  2dth  January  1859  ;  and  in 
cases  thereanent  referred  to.  This  case  of  Taylor  is  nearly  on  all  fours  with  the 
present,  in  so  far  as  the  question  of  illegality  is  concerned,  the  difference  be- 
tween them  being,  that  in  Taylor's  case,  the  heir  of  the  debtor  set  aside  the 
transaction  as  illegal,  thirteen  years  after  the  sale  had  taken  place,  whereas,  in 
the  present  case,  the  exposer  having  taken  over  the  property  at  his  own  upset 

Slice,  now  seeks  as  bondholder  to  make  the  heirs  ojf  the  debtor  make  up  the 
ifference  to  him  between  the  sum  at  which  he  took  it  over,  and  the  obligation  in 
the  bond,  together  with  his  own  expenses  in  selling  and  buying.  It  is  impos- 
sible to  give  effect  to  such  a  contention.  (Signed)        W.  L. 

On  appeal  by  pursuers  to  Sheriff  Bell,  Glasgow,  his  Lordship  pronounced  as 
under: — Glasgow,  29th  November  1871. — Having  heard  parties'  procurators  on 
the  pursuers'  appeal,  and  reviewed  the  process — Appoints  the  case  to  be  put  to 
the  sheriff's  ap^al  roll  of  13th  proximo  ;  for  the  reasons  stated  in  the  annexed 
note.  Note. — The  Sheriff's  impression  was  that  the  interlocutor  appealed 
against  should  be  adhered  to,  but  on  re-consideration  he  has  some  doubt 
whether  it  may  not  be  necessary  in  the  first  instance  to  take  the  disposition  in 
the  male  pursuer's  favour  out  of  the  way  by  a  reduction  ;  besides,  the  provision 
in  the  117th  section  of  the  Titles  to  Land  Clauses  (Scotland)  Act,  1868,  "tliat 
heritable  securities  in  favour  of  a  wife,  granted  either  before  or  after  marriage, 
shall  not  to  any  extent  pertain  to  the  husband,  unless  he  shall  have  right  ancl 
interest  therein,  otherwise  creates  a  specialty  in  the  case  which  seems  to  require 
farther  consideration."  (Signed)        Henry  Glassford  Bell. 

After  hearing  the  agents,  the  Sheriff  pronounced  the  following  judgment : — 
**Glatgow,  I'Mh  December  1871. — Having  again  heard  parties'  procurators,  and 
resumed  consideration  of  the  whole  process — Finds  (1st)  that  the  existence  of 
a  disposition  of  the  subjects  in  question,  executed  by  the  pursuers  in  favour  of 
the  male  iiursner,  does  not  interfere  with  the  question  whether  the  sale  on 
which  said  disposition  follo\yed,  was  a  lawful  sale,  and  one  on  wldch  the  pur- 
suers are  entitled  to  found,  as  showing  that  the  balance  sued  tor  is  resting 
owing,  so  that  the  said  disposition  does  not  require  to  be  taken  out  of  the  way 
by  reduction,  before  the  said  question  can  be  disposed  of :  Finds  (2<l)  that 
even  although  it  be  held  that  in  virtue  of  the  provisions  in  the  "  Titles  to  LancU 
(Scotland)  Act"  referred  to  in  the  preceding  interlocutor,  the  heritable  security 
nairated  in  the  summons  did  not  to  any  extent  pertain  to  the  male  pursuer  ; 
the  sale  as  conducted  was  nevertheless  illegal,  seeing  that  said  male  pursuiT 
carried  it  through  as,  at  all  events,  administrator-in-law  for  his  wife,  the  female 
pursuer,  and  it  is  settled  by  numerous  decisions,  that  a  person  who  sells  as 
ai^nt,  negotiorum  gester,  or  trustee  for  another,  cannot  lawfully  be  the  pur- 
chaser at  the  sale  :  Therefore,  and  for  the  reasons  stated  by  the  Sheriff-substi- 
tute, adheres  to  the  interlocutor  appealed  against :  Dismisses  the  appeal,  and 
decerns.  (Signed)        Henry  Glassford  Bell. 

Agent  in  the  Sale — John  M,  Alston,  Solicitor^  Coatbridge.  Agents  for  Pursnters 
in  Proceu — John  K,  Peebles,  Solicitor,  Airdrie,  Agent  for  Defenders — Archibald 
Y,  Rose^  Solicitor,  Airdrie. 
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Mr.  James  Hutton,  accountant  in  Glasgow,  trustee  on  the  se^uestmted  estate  of 
the  deceased  Malcolm  Macfarlane,  cotton-spinner,  sometime  in  Greenock,  there- 
alter  in  Lochwinnoch,  presented  a  petition  to  the  Sheriff  of  Ayrshire,  craving 
to  have  the  respondents,  Messrs.  Crawford  Brothers,  thread  manufactui^rs  in 
Beith,  and  Allan  Campbell  Crawford,  residing  there,  interdicted  from  selling 
or  disposing  of  certain  machinery,  implements,  &c,  situated  in  Calderhaugh 
cotton  mill,  Lochwinnoch,  alleged  to  belong  to  Macfarlane's  sequestrated 
estate, — of  which  effects,  it  was  said,  Craw^ford  Brothers  had  ill^^ally  and 
unwarrantably  taken  possession,  subsequent  to  the  death  of  the  said  Malcolm 
Macfarlane,  and  had  since  fraudulently  and  collusively  transferred  a  part  thereof 
to  the  other  respondent,  who  is  their  orother,  and  conjunct  and  confident  with 
them.     Interim  interdict  was  granted  on  the  presentation  of  the  petition. 

The  statement  in  defence  for  Crawford  Brothers  was : — That  in  July  1867, 
they  had  agreed,  by  written  missives,  to  sell  to  Malcolm  Macfarlane,  the  cotton 
spinning  mills  at  Calderhaugh,  then  their  property,  with  the  machinery,  Ac, 
therein,  at  the  price  of  ^7000,  whereof  ;£1000  was  payable  unico  corUextu  with 
the  signing  of  tlie  missives  of  sale,  and  the  remainder,  less  a  sum  of  £2300  con- 
t  lined  in  a  bond  and  disposition  ih  security  affecting  the  subjects  sold,  and 
£2400  to  be  secured  by  a  postponed  bond  from  the  purchasers  to  the  sellers, 
was  to  be  paid  by  annual  instalments  of  £700  each.  That  failing  payment  of 
any  of  said  instalments,  or  of  any  term's  interest  on  the  unpaid  balances  within 
one  month  after  the  same  should  have  respectively  become  payable,  the  sellers 
were  to  be  entitled,  without  any  authority  either  from  the  purchaser,  or  from 
the  court,  to  enter  upon  possession  of  the  whole  subjects  and  others  agreed  to 
be  sold,  and  to  resell  them  by  public  sale  for  what  they  might  bring,  they  being 
accountable  to  the  purchaser  for,  or  he  being  bound  to  pay  to  the  seller,  the 
difference  between  the  sum  to  be  realized  therefrom,  and  the  price  stipulated  in 
the  agreement,  with  expenses  of  re-sale,  &c.,  according  as  the  same  might  be  in 
excess  or  might  fall  short  thereof.  That  by  the  terms  pf  said  bargain,  no  dis- 
position or  conveyance  was  to  be  granted  in  favour  of  the  purchaser,  imtil  the 
sum  of  £2400  should  have  been  paid,  and  the  whole  machinery  and  other 
moveables  were  to  be  held  as  unsold,  and  not  delivered  until  the  last  of  sold 
instalments  should  have  been  paid.  That  Malcolm  Macfarlane,  under  and  by 
virtue  of  said  missives  of  sale,  entered  upon  possession  of  the  subjects  so  agreed 
to  be  sold,  and  on  2()th  July  1867,  paid  £1000,  <as  stipulated,  to  account  of  the 

5)rice,  but  failed  to  make  payment  of  the  instabnent  of  £700  becoming  due  in 
['uly  1868.  That  the  respondents,  at  his  request  and  for  his  convenience,  then 
agreed  to  modii'y  the  terms  of  the  bargain,  by  taking  payment  of  the  said 
instalments  monthly,  instead  of  yearly,  upon  the  express  understanding  that 
their  doing  so  should  not  in  any  way  alter  the  other  conditions  of  said  missive, 
and  that  whenever  they  thought  proper,  they  should  be  at  liberty  to  cease 
taking  payment  by  monthly  instalments,  and  to  revert  in  all  respects  to  the 
terms  of  the  minute  of  sale.  That  the  only  other  sums  paid  by  Macfarlane  to 
account  of  the  price,  were  £60  on  8th  August,  and  £40  on  12th  November, 
L'^^S.  That  Malcolm  Macfarlane  died  on  23d  January  1869,  leaving  a  trust- 
di:^ position  and  settlement,  or  other  testamentary  writing,  appointing  his  son, 
Alexander  Macfarlane,  %nd  certain  other  parties,  to  be  his  testamentary  trustees 
and  executors.  That  after  considerable  correspondence  with  Alexander  Mac- 
farlane, the  respondents  on  9th  April  1869,  entered  again  into  possession  of  the 
liiill  and  adjuncts,  and  the  contents  thereof,  under  the  powers  contained  in  their 
missives.  That  on  7th  July  1869,  after  repeated  advertisements  and  an  adjourn- 
ment, they  sold  the  whole  subjects — except  certain  machinery  which  had  been 
})ut  into  the  mill  by  Malcolm  Macfarlane  during  his  possession — to  the  other 
respondent,  Allan  C.  Crawfonl.  That  sequestration  of  Malcolm  Macfarlane^s 
estates  having  been  awartled  on  30th  October  1869,  Crawford  Brothers  claimed 
to  Imj  ranked  in  the  sequestration  for  a  balance  of  the  original  price  due  to  them, 
after  deducting  not  only  the  sum  realized  from  the  re-sale,  but  also  the  value  of 
the  unsold  macliinerv,  and  the  trustee  had  never  adjudicated  upon  or  rejected 
their  claim,  although  the  statutory  period  for  his  doing  so  had  elapsed  long 
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before  the  ioBtitntion  of  the  present  action.  It  was  farther  aveired  that  the 
Hjeater  part  of  the  machinery,  both  what  had  been  sold  to  the  respondent, 
Allan  C.  Crawford,  and  what  remained  jmsold,  was  fixed  machinery,  or  was 
otherwise  permanently  attached  for  the  purposes  of  the  mill,  and  was  thus 
heritable  in  its  nature.  Crawford  Brothers  therefore  pleaded,  tn^  a/ia,  (1.) 
That  the  payment  of  the  price,  in  terms  of  said  missive,  oeing  a  condition  sus- 
pensive of  the  sale,  the  sale  was  incomplete  until  the  purification  of  the  condi- 
tion, and  the  delivery  to  Malcolm  Macfarlane  of  the  subjects  specified  in  said 
missive,  did  not  constitute  any  transference  of  said  subjects,  but  the  property 
thereof  remained  in  the  respondents  ;  (2.)  That  supposing  the  sale  and  trans- 
ference to  Malcolm  Macfarlane  to  have  been  unconuitional  and  complete,  the 
respondents,  by  the  transaction  with  Alexander  Macfarlane,  had  acquired  a 
complete  and  indefeasible  right  to  the  articles"  claimed  by  the  petitioner,  and 
were  entitled  to  do  with  them  as  they  thought  proper  ;  (9.)  That  the  respon- 
dents having  given  credit  for  the  unsold  articles  m  the  affidavit  and  claim  lotlged 
by  them  in  the  sequestration,  and  the  petitioner  not  having  rejected  said  chiim, 
he  must  be  held  as  acquiescing  therein,  and  in  the  imputation  of  the  value  of 
said  articles,  in  liquidation,  pro  tanto,  of  the  balance  due  to  the  respondents  ; 
and  (10.)  That  the  greater  part  of  the  maclunerv,  &c.,  being  heritable  in  their 
nature,  formed  an  integral  part  of  the  mill  and  pertinents,  the  title  to  wliicli 
remained  in  C^wford  Brothers,  until  the  sale  to  the  other  respondent,  and  did 
not  La  any  view  pass  to  the  petitioner. 

The  respondent,  Allan  C.  Crawford,  founded  upon  the  purchase  by  him  from 
the  other  respondents,  as  being  a  public,  onerous,  and  6o7ia^2e  transaction, 
which  gave  him  a  valid  title  to  the  subjects  claimed  by  the  petitioner,  so  far  as 
embraced  therein,  and  farther  pleaded  that  his  right  thereto  could  only  be  set 
auide  in  a  regular  action  of  reduction  in  the  Court  of  Session. 

The  petitioner,  on  the  other  hand,  founded  upon  the  possession  which  had 
Wn  had  by  the  bankrupt,  and  maintained  that  there  had  been  a  complete  sale 
and  delivery  to  him  of  the  machinery,  &c.  claimed,  the  property  of  which 
therefore  passed  to  him,  and  became  vested  in  the  petitioner  as  trustee  on  his 
sequestrated  estate : — That  the  trustees  and  executors  nominated  by  the  deceased 
never  having  acted,  and  specially  never  having  been  confirmed,  had  no  title  to 
intromit  with  the  moveable  estate  of  the  deceased,  or  to  confer  any  valid  right 
thereto  upon  the  respondents : — That  the  petitioner,  as  trustee  on  the  seques- 
trated estate,  was  not  bound  to  adjudicate  upon  the  claims  of  creditors  until  he 
was  ready  to  declare  a  dividend ;  and  that  the  alleged  sale  to  the  respondent^ 
Allan  C.  Crawford,  having  been  made  by  parties  possessing  no  valid  title,  and 
not  being  real  or  bona  fide,  ont  collusive,  could  not  avail  him  in  a  question  with  the 
petitioner. 

A  record  having  been  made  up  by  revised  condescendence  and  defences,  the 
the  S.-S.  pronounced  the  following  interlocutor : — 

Kiimamodc,  2%th  Avril,  1871.— The  8.-S.  having  heard  parties' procurators, 
and  considered  the  closed  record,  productions,  and  whole  process:  Finds  as 
matter  of  fact,  that  the  present  petition  for  interdict  is  at  the  instance  of  James 
Button,  accountant  in  Glasgow,  as  trustee  on  the  sequestrated  estate  of  the 
deceased  Malcolm  Macfarlane,  cotton  spinner,  Calderhaugh,  Lochwinnoch, 
petitioner,  against  Hugh  and  James  Crawford,  thread  manufacturers,  Barr  Mill, 
beith,  and  Allan  Campbell  Crawford,  Beith,  i-espondents :  Finds  the  petitioner 
seeks  to  interdict  the  respondents,  or  any  of  them,  from  carrying  out  a  sale  of 
certain  gearing,  cotton  spinning  machinery,  implements,  cotton  in  process  of 
manufacture,  tools,  and  other  articles  at  Calderhaugh,  specified  in  the  inventoiy 
No.  4  of  process,  and  which  the  respondents  had  advertised  for  public  sale  ou 
the  twenty-sixth  of  July  last :  Finas  that  the  rej?pondents  Hujni  and  James 
Crawford,  then  being  the  proprietors  of  Calderhaugh  cotton  niUl,  and  also  of 
the  greater  portion  oi  the  machinery,  implements,  &c,  specified  in  No.  4,  entered 
into  an  agreement,  in  July,  1867,  to  sell  the  same  to  the  deceased  Malcolm 
Macfarlane,  as  per  missive  of  sale.  No.  11  of  process:  Finds  that  in  terms  of 
said  missive  the  price  of  subjects  agreed  to  be  sold  (including  the  mills  and 
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macMnery),  as  per  inventory,  dated  8th  May  1867,  sioped  by  the  Messrs.  Craw- 
fonl  (but  which  is  not  in  process),  was  j£70bo,  including  an  heritable  bond  for 
£2800;  the  balance  of  £42(X)  to  be  jfttid  in  certain  specified  instalments:  Finds 
it  declared  in  article  first  of  said  missive,  that  in  the  event  of  Malcolm  Mocfar- 
lane  tailing  to  pay  any  of  the  said  instalments  when  they  fall  due,  the  Me^s^s. 
Crawford  should  be  entitled  without  any  authority,  either  from  Macfarlane 
or  the  Court,  to  enter  upon  possession  of  the  whole  subjects  agreed  to  l>e  sold, 
and  to  sell  them  by  public  roup  for  what  they  w^ould  bring :  Finds  it  is  farther 
declared  in  article  second  of  said  missive,  that  the  whole  machinery  and  other 
moveables  shall  be  held  as  imsold,  and  not  delivered,  until  the  last  instalmeitt 
of  the  £4200,  with  interest,  shall  have  been  paid,  but  upon  the  whole  of  that 
sum  being  paid,  the  machinery  and  moveables  shall  be  delivered  and  become 
the  absolute  property  of  Malcolm  Macfarlane:  Finds  that  Malcolm  Macfarlane 

})aid  £UXX),  when  the  missive  No.  11  was  signed,  and  in  tenns  thereof;  tluit 
le  subsequently  paid  two  sums  of  £60  and  £40  (in  whole  £1100),  towards  pay- 
ment of  the  foresaid  balance  of  £42(X),  but  that  he  never  paid  any  farther 
Jortion  thereof:  Finds  that  Malcolm  Macfarlane  died  on  or  about  the  23rd  of 
anuarv^  1869,  leaving  a  trust-disposition  and  settlement  in  favour  of  his  son, 
Alexander,  and  other  parties,  but  who,  if  named  executors,  appear  never  to 
have  been  confirmed  as  such :  Finds  the  respondents,  Hugh  ana  James  Cniw- 
foixl,  immediately  after  Macfarlane's  death,  applied  through  their  agents,  Messrs. 
Boyd,  writers  in  Glasgow,  to  Messrs.  Keyaen,  Strang  S  Keyden,  also  writers 
thei-e,  and  who  had  acted  as  Macfarlane's  agents  in  preparing  the  missive  No. 
11,  desiring  to  know  what  arran^jements  Macfarlane's  family^  were  going  to 
make  for  jyaying  the  balance  of  the  £4200  with  interest:  Finds  the  Messr.-. 
Keyden  forwarded  the  letter  to  Alexander  Macfarlane,  in  consequence  of  which 
Messrs.  Boyd  were  put  in  communication  wath  Messrs.  Neil,  writers  in  Green- 
ock, as  representing  Alexander  Macfarlane,  the  son  and  one  of  the  trustees  of 
his  late  father :  Finds  that  a  long  correspondence  took  place  between  Messrs. 
Boyd  and  Messrs.  Neill,  but  which  led  to  no  satisfactory  result:  Finds  the 
respondents,  conceiving  they  had  a  right  to  resume  possession  of  the  mill  and 
machinery  in  teims  ol  the  missive  No.  11,  caused  their  agents  Messrs.  Boyd  to 
write  Messrs.  Neill  (see  Letters  31st  March  and  6th  April  1869),  inquiring 
irhen  the  keys  would  be  delivered  and  the  inventory  gone  over:  Finds  the 
^lessrs.  Neill  on  the  7th  of  April  1869,  wrote  the  Messrs.  Boyd  in  the  following 
tenus: — Mr.  Macfarlane  came  here  this  evening,  and  we  explained  to  hiui 
what  your  clients  wanted.  He  has  every  desire  to  co-operate  with  them  in 
regaiti  to  the  mill,  and  as  your  clients  have  the  power  to  take  possession,  Mr. 
Macfarlane  will  not  in  any  way  oppose  them  domg  so.  It  is  however  to  be 
understood  that  your  clients  are  acting  under  their  powers  in  the  missive  of 
sale.  Before  you  take  possession,  he  will  make  an  inventory  of  all  the  move- 
able pro}x>rty  not  hdongmg  to  your  clients,  and  this  can  be  checked  on  Friday : 
Finds  that  in  terms  of  the  above  agreement,  the  respondents  on  the  9th  of  April, 
1869,  got  possession  fK)m  Alexander  Macfarlane  of  the  machinery  and  cotton  at 
Calderhaugh  mill,  as  per  inventory  No.  10/18  of  process,  and  signe<l  by  the 
parties  of  that  date :  i  inds  that  the  resiwndeuts'  being  unable  to  obtain  any 
agreement  that  the  bye- past  instalments,  interest,  insurances,  &c.,  would  l>e 
j)aid,  or  even  to  discover  who  were  Malcolm  Macfarlane's  trustees,  resolvwl  to 
sell  the  Calderiiaugh  mill,  with  the  machinery',  &c.,  belonging  to  them:  Finals 
the  Messrs.  Boyd  wrote  the  Messrs.  Neill  intimating  this,  with  a  draft  of  the 
jnoposed  advertisement,  and  suggesting  that  Messrs.  Neill's  name  should  lie 
mserttid  for  refcrence:  Finds  the  MeSv^^rs.  Neill  on  the  19th  of  May  1869,  in 
acknowledging  receipt  say,  "As  we  have  no  instructions  in  regard  to  the  siile, 
vou  will  please  omit  our  name  from  the  advertisement,"  and  which  was  acconi- 
ingly  done :  Finds  that  after  being  four  times  advertised  in  each  of  the  Glcufgoto 
Herald  sjid  Scotsman  newspapers,  the  subjects  were  exposed  for  public  sale  in 
Glasgow,  on  the  16th  of  June  1869,  at  the  upset  price  of  £7000,  but  in  conse- 
quence of  no  ofl'er  being  made,  the  sale  was  adjourned :  Finds  thei subjects  were 
again  advertised  five  times  in  the  Glasgow  Herald,  and  four  times  in  the  Scots- 
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man,  to  he  sold  by  public  sale  in  Glasgow  on  tbe  7th  of  July  1869,  the  price 
to  be  at  the  pleasure  of  offerers,  subject  to  a  reserved  bid :  Finds  the  adjourned 
sale  took  place  accordingly,  and  the  property  was  purchased  by  Mr.  Faulda, 
writer,  Beith,  at  ;£5750,  oeing  the  reserved  bid  on  oehalf  of  the  respondent, 
Allan  Campbell  Crawford :  Finds  that  the  respondent,  Allan  Campbell  Craw- 
ford, in  terms  of  the  disposition  in  his  favour,  No.  37,  got  possession  of  the 
whole  snbjecta  on  the-  4th  of  August  1869,  including  the  machinery  as  per 
inventory,  appended  to  the  disposition :  Finds  the  disposition  specially  excepts 
from  said  inventory  certain  articles  of  machinery  which  the  S.-S.  understands 
to  be  new  and  additional  machinery  put  in  by  Malcolm  Macfarlane,  over  and 
above  what  was  contained  in  the  inventory  of  date  8th  May  1867,  subscribed  by 
Messrs.  Hu^h  and  James  Crawford,  when  Malcolm  Macfarlane  first  entered 
into  possession :  Finds  that  the  estates  of  the  tleceased  Malcolm  Macfarlane 
were  sequestrated,  and  the  petitioner  appointed  trustee,  the  first  deliverance 
under  the  sequestration  being  dated  30th  October  1860,  more  than  seven 
months  subsequent  to  Malcolm  Macfarlane's  death:  Finds  the  respondents, 
Hugh  and  James  Crawford,  now  claim  as  their  property,  or  at  least  allege  they 
have  a  right  of  lien  or  retention  over  the  new  and  additional  machinery  put 
ioto  the  null  by  Malcolm  Macfarlane,  and  admit  that  they  had  advertised  it 
for  sale  on  the  26th  of  July  last,  when  the  interdict  w&s  applied  for :  Finds  the 
respondents  allege  that  a  considerable  portion  of  this  adoitional  machinery,  as 
well  as  that  ori^nnally  in  the  mill,  is  legally  of  the  nature  of  fixtures,  and 
therefore  heritage,  while  the  petitioner  alleges  that  it  is  wholly  moveable  in 
iu  nature. 

In  the  foregoing  state  of  facts,  finds  as  matter  of  law  that  under  the  missive 
of  sale,  No.  11  of  process,  the  respondents,  Hugh  and  James  Crawford,  never 
were  divested  of  the  Calderhaugh  cotton  mill,  or  of  (he  machinery  which  it 
contained,  as  per  inventory  dated  8th  May  1867,  and  that  the  same  or  any 
portion  thereof  never  was  vested  in  or  became  the  propertv  of  the  deceased 
Malcolm  Macfarlane,  but  that  the  sale  was  a  suspensive  sale  and  depending 
upon  conditions  which  were  never  purified :  finds  that  even  though  the  sale 
as  regards  the  machinery  were  held  to  have  been  a  completed  transaction,  and 
the  property  absolutely  transferred  by  delivery  to  the  deceased,  the  way  and 
manner  in  which,  on  the  0th  of  April  1869,  as  above  set  forth,  Alexander  Mac- 
farlane, the  son  and  representative  of  the  deceased,  gave  the  respondents 
posB^on  of  the  machinerv  originally  in  the  mill,  conferred  upon  them  a  new 
and  indefeaHible  title  to  the  same :  finds  that  the  sale  of  the  subjects  by  the 
respondents  Hugh  and  James  Crawford  to  the  other  respondent  Allan  Campbell 
Crawford  was  a  public  and  bona  fide  transaction,  and  that  the  petitioner  has 
made  no  relevant  averments  of  fraud  or  collusion  in  reference  thereto  or  such 
as  can  be  admitted  to  proof :  finds  the  respondents  have  no  right  of  property 
in  or  retention  over  the  moveable  machinery  put  into  the  mill  by  the  deceased 
ALalcobn  Macfarlane  subsequent  to  July  1867,  but  that  the  same,  so  far  as  it 
cannot  be  regarded  as  fixtures,  is  now  vested  in  the  petitioner  as  trustee  on  the 
sequestrated  estate  :  therefore,  before  answer,  allows  the  petitioner  a  proof 
theieanent,  the  respondents  a  similar  proof,  and  the  petitioner  a  conjunct  pro- 
bation, and  appoints  parties'  procurators  to  meet  with  him  next  Wednesday  in 
Older  to  fix  the  time  and  place  for  taking  the  proof  and  the  number  of  witnesses 
to  be  adduced,  and  decerns.  (Signed)        Thomas  Anderson. 

NoU. — ^The  above  findings  indicate  the  view  the  Sheriff-substitute  takes  of 
this  case.  It  appears  to  him  that  the  respondents'  two  first  alternative  pleas 
must  be  sustained,  and  that  either  of  them  is  sufficient  to  dispose  of  the  main 
question  involved.  As  regards  the  respondents'  first  plea,  it  is  true  a  suspensive 
^e  is  not  a  favourite  of  the  law,  but  it  cannot  oe  said,  as  the  petitioner 
contends,  that  it  is  a  null  and  ill^^l  transaction,  and  certainly  if  legal  no 
language  could  by  possibility  make  the  intention  of  the  parties  more  clear  and 
precise  than  the  stipulation  of  the  missive  No.  11.  Mr.  Bell  in  his  Commen- 
taries (voL  L  p.  238, 5th  £d.),  in  speaking  of  suspensive  conditions,  after  stating  j 
the  general  doctrine,  says,  <<  According  to  these  doctrinesi  the  vendee,  previously  * 
VOL  XVL  NO.  CLXXXn. — ^FEB.  1872.                                                H                                   | 
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to  the  existence  of  the  condition,  will  he  held  to  possess  as  a  mere  depositary, 
or  in  whatever  character  the  contract  will  authorise,  there  heing  till  then  no 
consent  to  transfer,  and  two  things  heing  necessary  to  transmit  property,  consent 
and  tradition."  He  quotes  the  case  of  Cowan  v.  Spence,  2l8t  May  1824  (Shaw, 
vol.  iii.  p.  28),  which  is  very  like  the  present  The  ruhric  is :  "A  party 
let  a  paper  mill  and  declared  that  at  .the  expiry  of  the  lease,  and  all  the  rents 
being  paid,  the  said  whole  moveable  machinery  shall  be  held  to  be  the  absolute 
property  of  the  tenant,  who  in  the  meantime  was  to  pav  a  sum  annually  as 
remuneration  for  the  free  use  and  benefit  of  the  moveable  machinery.  The 
tenant  became  bankrupt  during  the  currency  of  the  lease ;  held  that  tms  was  a 
suspensive  sale,  and  that  the  condition  not  being  complied  with  the  machinery 
remain^  the  property  of  the  landlord."  The  judges  were  unanimously  of 
opinion  that  there  was  no  actual  transfer  of  property.  Again,  in  the  case  of 
Wight  V.  Forman  (10th  Dec.  1828,  7  Shaw,  p.  175),  where  the  landlord  of  a 
distillery,  who  was  also  the  proprietor  of  the  utensils,  stipulated  with  his  tenant 
by  missive  of  sale  :  "  It  is  herenv  declared  and  understood  that  you  are  to  be 
obliged  to  take  the  said  utensils  betwixt  the  term  of  Martinmas  1824  at  the 
amount  of  what  I  paid  for  the  same ;"  and  he  having  been  sequestrated  sub- 
sequent to  that  period  without  paying,  held  in  a  question  with  his  creditors  that 
the  utenfflls  were  still  the  property  of  the  landlord.  There  are  other  cases,  but 
it  is  not  necessary  to  refer  to  them. 

Even  though  this  plea  were  held  unsound,  the  Sheriff-substitute  thinks  the 
way  and  manner  in  which  Alexander  Macfarlane  agreed  to  the  respondents 
resuming  possession  of  the  machinery  was  a  valid  and  effectual  re-cLelivery. 
The  whole  correspondence  between  Messrs.  Neil,  acting  on  his  behalf  wiUi  the 
Messrs.  Boyd,  the  respondents'  agents,  abundantly  proves  that  all  the  parties 
fuUy  recognised  the  respondents'  rights  under  the  missive,  at  all  events  up  to 
that  date.  Alexander  Macfarlane  was  the  next  of  kin  and  representative  of  the 
deceased ;  he  was  his  executor  though  unconfirmed  ;  and  there  are  various  cases 
in,  the  books,  some  of  which  are  noted  on  the  margin  (Buchanan  and  Auld  v. 
Grant,  20th  July  1784,  In.  14378;  Taylor  v.  Forbes  &  Co.,  9th  June  1827, 
5th  Sh.  p.  785  ;  Trent  &  Brown  v.  Duff,  11th  Nov.  1692,  Fountainhall,  voL  L 
p.  517 ;  Hutchison  &  Co.  v.  Aberdeen  Banking  Co.,  9th  June  1837,  16  D.,  p. 
1100),  where  the  actinp  of  an  executor,  though  unconfirmed,  in  circumstances 
like  the  present,  were  held  as  valid  and  effectiial  even  in  a  question  with  credi- 
tors of  the  deceased.  It  is  a  totally  different  matter  where  an  unwilling  debtor 
of  the  deceased  refuses  to  pay  an  executor  who  has  not  been  confirmed.  It  will 
be  noticed  here  that  sequestration  of  the  deceased's  estates  was  not  taken  out 
till  more  than  seven  months  after  his  death,  so  that  the  provisions  of  the  110th 
section  of  the  Bankrupt  Act  do  not  applv.  It  is  said  the  sale  by  the  respondents, 
Hugh  and  James  Crawford,  was  fraudulent  and  collusive,  because  their  brother, 
the  other  respondent,  became  the  purchaser.  It  appeara  to  the  Sheriff-substi- 
tute that  there  is  no  foundation  whatever  for  such  a  charge.  Nothmg  conld 
have  been  more  open  and  above  board  than  the  mode  in  which  the  sale,  was 
carried  through.  The  intention  was  intimated  to  the  agents  for  Alexander 
Macfarlane  and  the  other  representatives  of  the  deceased,  who  admitted  the 
respondents'  right  to  sell.  The  draft  advertisement  was  sent  to  their  agents  for 
approval.  The  sale  was  repeatedly  advertised  in  the  newspapers  of  probably 
the  lai^^est  circulation  in  Scotland.  It  took  place  in  the  Faculty  Hall,  Glasgow, 
where  it  is  well  known  almost  all  important  public  sales  are  held.  It  was  first 
exposed  at  the  price  Malcolm  Macfu'lane  agreed  to  pay,  viz.,  at  £7000,  but 
had  to  be  withdrawn  as  no  offer  was  made.  -It  was  afterwards  re-exposed,  with 
a  reserved  bid  of  i;6760,  and  sold  to  the  respondent,  Allan  Campbell  Crawford, 
at  that  price.  It  is  difficult  to  conceive  how  any  sale  could  be  more  publicly  or 
faixly  carried  through,  or  how  any  collusion  could  even  be  alleged^  except  the 
circumstance  that  the  purchaser  was  the  brother  of  the  exposers. 

There  are  a  variety  of  other  pleas  stated  on  record,  but  as  none  of  them  were 
argued  before  the  Sheriff-Bubstitute  it  is  unnecessary  to  advert  to  them  here. 

(Intd.)        T.  A. 
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The  petitioner  minuted  an  appeal  against  the  above  interlocutor,  but  aiter- 
wanlB  withdrew  it  Joint  minutes  for  the  parties  were  lodged,  and  the 
anthoiity  of  the  court  interposed  thereto.  Of  the  minute  for  pursuer  and 
Allan  C.  Crawfoid  it  is  unnecessary  to  take  farther  notice.  That  for  pursuer 
and  Crawford  Brothers,  bore  that  Uie  parties  severally  acquiesced  in  the  S.-S/s 
interlocutor  of  26th  April  1871  ;  that  the  reffpondehts  had  since  the  date  thereof 
delivered  to  the  pursuer  the  various  items  of  machinery,  &c.,  put  into  the  mill 
by  Malcolm  MacfEirkme,  subsequent  to  July  1867.  The  parties  therefore 
craved  that  the  order  for  proof  should  be  discharged,  and  consented  that  the 
action,  including  the  Question  of  expenses,  should  be  disposed  of  by  the  S.-S.,  in 
conformity  with  the  nndingsinhia  said  interlocutor.  The  S.-S.  thereu^n  (25th 
October  1871),  after  hearing  parties  orall]^,  recalled  the  interim  interdict, 
assoilEied  the  respondents  from  the  conclusions  of  the  action,  and  found  the 
pursuer  liable  in  expenses.  The  pursuer  again  a]^pealed,  as  in  the  case  against 
Crawford  Brothers,  and  lodged  a  reclaiming  petition  in  support  of  his  appeaL 
tnaif^t^tining  (1.)  Uuit  the  interim  interdict,  instead  of  being  recalled,  shoula 
have  been  declared  perpetual  as  regards  the  portion  of  the  machinery  (less  than 
one  tenth  of  the  whole  in  value),  which  had  been  given  up,  and  (2.)  that  the 
respondents  were  not  entitled  to  full  expenses.  The  Sheriflf,  however,  by  inter- 
locutor reported,  4th  January  1872,  aohered  to  his  Substitute's  judgment  on 
both  points. 

AeL — T,  B.  Andrews, Alt — J,  dt  ./.  Sturrock,  for  Crawford  Brothers ;  J, 

Tcrrance,for  AUan  C.  Oravoford. 
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FIRST  DIVISION. 

SMITH  V,  JACKSON. — Ikc  8. 

^mirtni  Heir — Bight  of  Delivery  of  Title  Deeds, — Petition  in  Sheriff  Court  of 
of  File  by  the  only  child  and  heir-at-law  of  the  late  proprietor  of  a  property  in 
Kinglaasie,  for  delivery  of  the  titles  thereof,  which  were  m  the  hands  of  Jackson, 
writer,  Kirkcaldy.  Jackson  lodged  answers,  objecting  to  P^tr.'s  title,  and  de- 
nying that  he  was  in  possession  of  any  titles.  The  S.-S.  (Beatson  Bell),  after 
proo^  decerned  Jackson  to  deliver  the  documents,  wldch  were  proved  to  be  in 
ids  hands.  The  Sheriff  (Chchton)  adhered.  Jackson  appealed.  The  Court 
unanimooaly  refused  the  appeal — but  superseded  extract  until  petr.  should  be 
served  heir  to  her  deceased  father, — L.  Ejnloch  being  of  opinion  that,  even  as 
apparent  heir^  petr.  was  entitled  to  obtain  possession  of  the  titles. 

Act—HalL    Agents — Oravjford  <fc  QuUvne,  S*S.C, AU. — Brand.    Agent — 

J.  Barton,  &&a 

SPECIAL  CASE  FOB  AITKEN'S  TRUSTEES  et  aU — Dec,  22. 

Trust — Ckmditional  Institute — Conditio  si  sine  liberie, — The  late  Samuel  Aitken 
died  in  1847.  Bv  trust-deed  and  codicil  he  directed  his  trustees,  inter  alia,  to 
hold  one-hidf  of  the  residue  for  behoof  of  his  bister  Margaret,  wife  of  J.  Wright, 
in  liferent,  and  after  her  death  to  divide  it  equally  among  her  children  on  the 
youngest  attaining  majority,  or  among  "  the  survivors  of  them  then  alive." 

Hn.  Wright,  who  had  ten  children^  died  in  Sept  1870,  survived  b^  a  son  and 
three  daughters.  Of  the  children  who  predeceased  her,  two  died  m  infancy ; 
ope,  a  daughter  named  Alice,  died  in  July  1870,  without  issue,  aged  twenty- 
nine  ;  and  three  others,  who  predeceased  their  sister  Alice,  were  married,  and 
left  iame  alive  at  the  death  of  thp  liferentrix.    The  surviving  children  claimed 
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from  Mr.  Aitken's  trustees  half  of  the  residue  of  his  estate  liferented  by  their 
mother.  The  Court  held  (1)  that  this,  being  a  general  settlement  among  the 
immediate  descendants  of  the  testator  s  sister,  with  a  clause  of  survivorship,  the 
children  of  predeceanors  were  conditional  institutes  as  regarded  the  shares  to  which 
their  parents  would  have  been  entitled  at  the  ^jeriod  of  division,  and  that,  in 
virtue  of  the  implied  condition  si  sine  liberis,  they  were  entitled  to  divide  these 
shares  among  them ;  and  (2)  (Lord  Kinloch  diss.)  that  Alice  Wright's  share  fell  to 
l)e  divided  exclusively  among  those  of  her  brothers  and  sisters  who  survived  her. 

Act.— Millar^  Duncan.    Agent— ^ohn  T,  Mowbray ,  W.H. AU. — tVaUon^ 

Mr,  McLaren,    Agent — John  Auld,  W,S. 

FIBST  DIVISION  (with  three  Judges  of  Second  Division). 

HERITABLE  SECURITIES  INVESTMENT  COMPANY  V.  WYLIE  et  al — DeC.  22. 

Jurisdiction  of  Sheriff-Court — Heritable  Rights — Right  of  Heritable  Creditor  to 
eject.— In  1867,  the  Heritable  Securities  Investment  Association  (Limited)  re- 
ceived from  Wylie  a  bond  and  disposition  of  subjects  in  Annadale,  occupied  by 
him,  in  security,  which  Wylie  bound  himself  to  repay  by  monthly  instalments, 
with  a  condition  that,  if  the  instalments  fell  into  arrear  for  two  months,  the 
Association  should  have  power  to  remove  him  or  his  tenants,  and  to  enter  them- 
selves into  possession  on  expiry  of  one  month  after  intimation  to  that  effect 
made  to  Wylie,  without  any  foimal  warning  or  other  legal  process  whatever. 
In  June  1870,  the  Association  presented  a  petition  to  the  Sheriff  of  Linlithgow, 
in  which  it  was  averred  that  Wylie  had  allowed  several  monthly  instalments 
due  by  him  to  fall  into  arrear  ;  that  his  estates  had  been  sequestrated,  and  that 
he  had  been  discharged  without  composition  ;  that  intimation  had  been  made 
to  him,  and  also  to  the  trustee  in  his  sequestration,  that  the  Association  was 
about  to  take  possession  of  the  subjects  in  respect  of  the  failure  to  pay  the 
instalments,  and  they  craved  warrant  for  his  summary  ejection  thereirom. 
Wylie  admitted  that  he  had  been  discharged  in  his  sequestration  without  com- 
position, and  alleged  that  he  had  sold  the  property  in  Dec.  1867  or  Jan.  1868, 
to  Roberton,  Ueugh,  &  Co.,  merchants  in  Glasgow,  under  burden  of  the  bond 
to  the  petitioners  ;  and  that  since  Martinmas  1868  he  had  carried  ou  business 
in  partnership  with  W.  Wylie,  on  the  premises  from  which  he  was  sought  to  be 
ejected,  as  tenants  of  Roberton,  Heugh,  &  Co.     S.-S.  (Home),  on  9th  Dec.  1870, 
dismissed  the  action  as  incompetent,  in  respect  that  the  irritancy  which  the 
petrs.  sought  to  enforce  was  so  closely  connected,  not  only  with  the  possession^ 
out  with  the  property  of  the  subjects,  that  the  action  of  renloval  should  have 
been  raised  in  the  Supreme  Court     Sheriff  (Monro)  recalled,  on  the  ground 
that  the  Sheriff  had  jurisdiction  to  enforce  agreements  as  to  possession  of  heri- 
tage, and  the  proceedings  being  taken  merely  to  enforce  a  conditional  agree- 
ment «o  remove  without  any  irritancv  of  the  proprietary  right. 

Thereafter,  the  S.-S.,  after  proof,  found  it  proved  that  the  conventional  irri- 
tancy had  been  incurred  by  Wylie  falling  into  arrear  of  his  stipulated  monthly 
payment,  and  that  the  petrs.  had  duly  intimated  their  intention  of  enforcing 
the  irritancy  ;  that  there  was  no  proof  that  Wvlie  had  legaUy  conveyed  the 
property  to  Roberton,  Heugh,  &  Co.,  and  granted  warrant  for  Wylie's  removal. 
The  Sheriff  adhered. 

The  Court  (Lord  ArdmiUan  diss.)  recalled,  and  held  that  the  petition  was 
incompetent  in  the  Inferior  Court,  and  was  rightly  dismissed  by  the  S.-S.  in  the 
first  instance,  the  Sheriff  having  no  jurisdiction  iiT  a  matter  so  directly  affecting 
the  right  to  heritable  property  ;  and  opinions  were  expressed  by  Lords  Cowan, 
Deas,  and  Neaves,  to  the  effect  that  the  conditions  of  the  bond,  entitling  the 
Company  to  remove  the  appellant  summarily,  without  legal  process,  and  to 
take  possession  of  the  property  on  his  failure  to  pay  the  monthly  instalments  of 
the  loan,  were  illegal,  ana  incapable  of  being  enforced  against  him,  bein?  in 
excess  of  the  security  which  the  law  allows  to  an  heritable  creditor,  whose 
remedy  is  by  an  action  of  maills  and  duties,  or  poinding  the  ground. 

Act. — Scott,  Agent — David  MilnCf  S,S, C, A U. — SoL-Oen,,  Kinnear,  Agents 

— Murray,  Beith,  <&  Murray,  W,S, 


NOTES  OF  CASES  IN  THE  COURT  OF  SESSION.  109 

SECOND  DIVISION. 

INGLI8  V.  MOIR'S  TUTORS  AND  GUNNI8. — Dec.  7. 

Landlord  and  Tenant — Game-Reparation, — Appeal  from  the  Sheriff  Court  of 
Stirimsshire,  in  an  action  brought  by  a  farmer,  Spittalton,  against  the  tutors  of 
his  landloid,  and  the  tenant  of  the  shootings,  concluding  for  damages  done  to 
crops  from  1866  to  1S69,  by  an  undue  increase  of  the  stock  of  rabbits  as  com- 
pami  with  the  stock  on  the  lands  at  the  commencement  of  the  lease. — The 
S.-S.  (Sconce)  found  both  the  landlord  and  the  game  tenant  liable.  The  Sheriff 
(Blackburn)  assoilzied  both.     Pursuer  appealed. 

The  Court  altered,  and  found  the  tenant  entitled  to  ^0  of  modified  damages, 
vith  expenses,  against  the  landlord,  subject  to  payment  of  two-thirds  of  the  ex- 
penses incurred  by  the  game  tenant. 

Held  that  the  game  tenant  was  not  liable,  because  between  him  and  the  agri- 
cultural tenant  uiere  was  no  cantract,  and  because  there  was  no  evidence  as 
against  him  of  any  wrongous  multiplication  of  the  rabbits  which  could  ground 
an  action  on  the  ground  of  delict  It  was  not  necessary  to  decide  whether,  if  a 
landowner  or  game  tenant  preserves  so  excessively  as  to  injure  his  neigh- 
lM>ur'8  crops  and  property,  that  might  not  In  certain  cases  give  an  action  to  the 
party  injmned,  on  the  prmciple  that  no  man  is  entitled  to  use  his  property  in  a 
marnier  out  of  the  ordinary  course,  so  as  to  injure  his  neighbour.  That  might 
ur  might  not  be,  but  the  facts  here  did  not  raise  such  a  case.  The  game  tenant 
bad  done  nothing  to  increase  unreasonably  the  stock  of  rabbits  which  he  found 
at  his  entry.  T\^th  regard,  however,  to  the  landlord,  there  had  been  an  exces- 
nve  increase  as  compared  with  the  state  of  matters  at  the  date  of  the  pursuer's 
lease,  and  the  landlord  was  liable  in  damages  for  that,  unless  he  could  snow  that 
the  tenant  had  had  full  means  of  protecting  himself.  But  that  could  not  be  said 
here,  because,  although  the  tenant's  common-law  right  to  kill  rabbits  was  left 
to  him  by  his  lease,  yet  the  reservation  to  the  landlord  of  the  covers  and  plui- 
tations  practically  made  the  right  of  no  value.  On  that  ground,  therefore,  and 
without  sanctioning  pursuer's  plea  that  a  landlord  is  bound  to  keep  down  rabbits 
on  his  lands,  irrespective  of  his  tenants'  rights  to  keep  them  down  lor  themselves, 
—held  the  landloni  was  liable. 

AcL — DeeaniLg,  Scott,    Agent — A.  J.  Dickson,  S,S.C, Alt — Shand,  Mackay, 

AgerUe^Dandas  db  fViUony  C.S. J.  McLaren,    Agents — Millar,  AUardice  <fe 

Mton,  JV,S. 

(Before  Lord  Mure.) 

WRIOHT  V,  YOUNG. — DeC,  16. 

Ejection — IrregiUarities  in  proceedings  before  Burgh  Court— Darnages — Proof. — 
Reduction  of  a  decree  pronounced  by  BaiUie  Macdonald  in  the  Burgh  Court, 
Qla^w,  granting  warrant  of  ejection  against  pursuer  from  a  house  in  Glasgow. 
The  action  also  concluded  for  damages — ;^50  for  ejection  under  the  warrant, 
and  £250  for  certain  statements  made  in  the  petition  for  ejection,  which  were 
"aid  to  be  slanderous.  The  circumstances  of  the  case  are  sufficiently  set  forth 
in  the  following  interlocutor  and  note  appended  thereto. 

Ibth  Decemher  1871. — The  Lord  Ordinary,  having  heard  parties'  procurators, 
and  coQjddered  the  closed  record,  proof  adduced,  ana  whole  process  :  Finds,  Ist, 
That  when  the  pursuer  was  ejected  from  the  premises  in  question,  he  was  not, 
and  never  had  been  in  the  legal  occupation  of  those  premises  :  Finds,  2d,  With 
reference  to  the  interlocutors  of  the  18th  and  26th  of  January  1871  sought  to  be 
ndoced,  that  the  parties  were  not  heard  before  the  magistrate  who  signed  those 
interiocutoni,  or  before  either  of  the  town-clerks,  who  were  the  assessors  for  the 
burgh ;  and  that  the  reclaiming  petition,  on  which  the  interlocutor  of  the  26th 
of  January  bears  to  proceed,  was  not  considered  by  the  magistrate  who  signed 
the  interlocutor :  Fmdft,  3d,  That  before  the  interlocutors  were  pronounced 
parties  were  he^d,  and  the  reclaiming  petition  in  question  was  heard  by  Mr.  Cun- 
PTTigKiHn  who  is  depute-keeper  of  the  Bui^h  Register  of  Sasines  in  Glasgow,  and 
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has  been  for  manj  years  in  the  practice  of  acting,  in  the  absence  of  the  town- 
clerks  and  by  arrangement  with  them,  as  assessor  to  the  magistrates  in  judicial 
proceedings,  but  hokis  no  written  deputation  as  assistant-assessor  for  the  buigh  : 
Finds,  4th,  That  the  said  interlocutors  were  prepared  by  directions  of  Mr.  Cun- 
ningham after  hearing  and  frequently  meeting  with  the  parties,  and  that^  after 
being  initialed  by  him,  they  were  sent  to  the  magistrate  for  si^;nature,  and  signed 
by  him,  according  to  the  usual  practice  of  the  Bursh  Court  m  Glas^w  in  such 
matters  :  Finds,  6th,  That  neither  at  the  meetings  oefore  Mr.  Cuunmgham,  nor 
in  the  reclaimio^  petition  against  the  interlocutor  of  the  18th  of  January,  was 
there  any  objection  made  on  the  part  of  the  pursuer  to  Mr.  Cunningham  dis- 
posing of  the  case,  or  to  the  case  being  proceeded  with  in  the  absence  of  a 
magistrate  or  the  regular  assessors  for  the  ouigh  ;  and  that  no  suspension  was 
brought  of  the  proceedings  on  that  or  any  other  ground  :  Finds,  6tJi,  That  the 
said  proceedings  were  not  instituted  by  the  defr.,  or  by  any  one  employed  by 
him,  out  by  an  agent  employed  by  the  parties  who  managed  thh  probity  for 
behoof  of  Mrs.  Wallace,  the  ^efr.'s  tenant,  and  who  applied  to  and  obtiuned  the 
consent  of  the  defr.'s  house-factor  to  the  defr.'s  name  being  used  in  the  petition  : 
Finds,  7th,  That  this  was  done  without  any  direct  authority  from,  or  any  com- 
munication with  the  defr.,  who  was  not  aware  that  proceedings  had  been  insti- 
tuted against  the  pursuer,  or  that  he  had  been  ejected  under  those  proceedings  : 
Finds  in  these  circumstances,  1st,  That  the  pursuer  is  barred  personiili  exceptione 
from  challenging  the  proceedings  on  the  ground  that  the  magistrate  who  si^na 
the  interlocutors  sought  to  be  reduced  was  not  present  at  the  discussion  which 
took  place  before  the  interlocutors  were  pronounced  ;  and  2d,  That  the  pursuer 
has  failed  to  instruct  any  grounds  releyant  in  law  to  infer  liability  for  damages 
against  the  defr. ;  Therefore  assoilzies  the  defrs.  from  the  conclusions  for  dam- 
ages ;  quoad  ultra  dismisses  the  action  and  decerns  :  Finds  the  defr.  entitled  to 
expenses,  of  which  appoints  a  note  to  be  giyen  in,  and  remits  the  same,  when 
lodged,  to  the  auditor  to  tax  and  report.  (Signed)        DAyiD  Murk. 

Mote.— This  action  has  been  brought  to  reduce  the  interlocutors  in  question, 
not  with  a  yi^w  to  haye  the  pursuer  reinstated  in  the  occupation  of  the  {>reniises 
from  which  he  was  ejected,  but  in  order  to  found  a  claim  of  damages  against  the 
defr.  for  the  alleged  illegal  ejection  of  the  pursuer.  Damages  were  also  laid  in 
respect  of  the  statements  made  in  the  petition  for  ejection  as  to  the  way  in  which 
the  premises  were  used  and  occupied  by  the  pursuer,  which  are  allied  to  be  fabe 
and  calumnious,  and  to  haye  been  inserted  maliciously  and  without  probable 
cause. 

The  Lord  Ordinaiy  has  felt  the  case  to  be  in  seyeral  respects  attended  with 
considerable  difficulty  ;  but  if  he  is  right  in  the  yiew  he  has  taken  of  the  eyi- 
dence  on  which  the  first  finding  in  fact  in  his  interlocutor  proceeds,  he  does  not 
think  that  the  pursuer  is  in  a  position  to  maintain  a  claim  of  danmges  in  respect 
of  his  ejection. 

Ut.  As  regards  the  question  of  fact,  there  is  a  good  deal  of  contradictory 
statement  in  the  eyidence  of  the  pursuer,  and  also  in  that  of  others  of  the  wit- 
nesses ;  but  after  repeated  consideration  of  that  eyidence,  the  L.  0.  has  come  to 
the  conclusion  that  the  pursuer  was  throughout  in  the  position  of  a  party  who 
had  intruded  himself  into  the  occupation  of  the  premises  without  any  legal  title. 
In  the  record  in  this  action,  as  well  as  in  the  Inferior  Court  proceedings,  the  pur- 
suer's case  is  rested  exclusiyely  on  the  ground  that  he  was  a  sub>tenant  under 
Mrs.  Wallace,  the  tenant  of  the  defr.,  haying,  as  he  alleged,  taken  the  premises 
from  Mr.  Brakenridge,  who  acted  for  the  tenant  But  in  his  eyidence  the  pur- 
suer practically  abandoned  that  ground,  and  stated  that  he  had  been  accepted 
as  tenant  by  the  defrs.'  house-factor,  a  day  or  two  after  he  entered  the  premises, 
and  considered  himself  from  that  date  tenant  under  the  defr.  But  of  this  there 
is,  in  the  opinion  of  the  L.  0.,  no  corroboration  ;  and  it  ia  contradicted  by  the 
I>arty  who  acted  for  the  defr.  in  the  matter,  so  that  the  question  turns  upon 
whether  the  pursuer  was  sub-tenant  of  the  premises. 

Upon  this  point  the  fair  import  of  the  eyidence  appears  to  the  L.  O.  to  be, 
that  on  the  6th  of  Dec  1870,  the  day  on  which  the  tenant's  fumiture  was  sold, 
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the  pmsner  proposed  to  Brakemidge  to  take  a  sub-lease  of  the  premises,  which 
was  at  fiist  aeclined,  but  that  it  was  ultimately  arranged  that  the  pursuer  should 
get  a  lease  under  Mrs.  Wallace,  provided  he  furnished  satisfactoiy  references, 
and  found  security  or  paid  down  the  rent  in  advance  ;  and  it  was  settled  that 
the  pursuer  was  to  call  the  following  day,  and  intimate  whether  he  would  com- 
ply with  one  or  other  of  these  conditions.  This  the  pursuer  never  did,  and  he 
neither  paid  the  rent  in  advance,  or  found  security,  or  tendered  any  reference. 
So  that  the  sub-lease  never  was  completed.  Notwithstanding  which  the  pursuer, 
on  the  evening  of  the  same  day,  but  without  any  authority  either  from  Braken- 
zidge  or  the  auctioneer,  got  the  keys  from  a  porter  and  took  possession  of  the 
premisea.  The  pursuer^s  conduct  in  this  respect  was  on  the  10th  and  I6th  of 
the  same  month  challenged  by  the  auctioneer,  who  had  been  found  fault  with 
for  parting  with  possession  of  the  keys,  and  who  requested  the  pursuer  to  return 
them.  But  to  these  and  other  applications  the  pursuer  made  no  satisfactory 
reply ;  and,  proceedings  for  ejection  having  been  taken,  he  was  on  the  8th  of 
February  ejected  from  premises  on  an  ex  faxM  regular  deci^ee.  These  proceed- 
ings are  stated  by  the  asent  who  conducted  them  to  have  been  taken  on  the 
joint  employment  of  BrE^enridse  and  the  auctioneer,  but  in  name  of  the  defr., 
which  he  had  been  authorized  by  the  defrs.'  house-factor  to  use.  It  does  not 
appear,  however,  that  the  latter  had  any  direct  authority  from  the  defr.  to  insti- 
tute such  proceedings,  and  it  is  proved  that  the  defr.  had  throughout  no  know- 
ledge of  wnat  was  goin^  on. 

2dL  The  pursuer  havmg  been  thus  in  the  position  of  a  party  who,  at  the  date 
of  his  ejection,  was  occupying  the  premises  without  any  legal  title,  the  case 
must,  it  is  thought,  be  dealt  with  in  the  same  way  as  it  would  have  been  had 
the  pursuer  raised  an  action  of  this  description,^in  which  he  failed  to  allege  pos- 
eesBion  on  the  record,  and  it  appears  to  be  settled  in  the  case  of  MacDonald^  16th 
May  I860,  22  D,  p.  1075,  that  an  action  of  damages  for  ejection  without  a 
warrant  cannot  be  msisted  in.  by  a  party  who  cannot  nrove  and  does  not  aver  a 
proper  title  of  possession,  provided  no  violence  is  used  in  the  ac(  of  ejection, — 
and  none  is  allegcMl  or  proved  to  have  occurred  on  the  occasion  in  question.  In 
that  case,  moreover,  no  warrant  of  any  kind  had  been  obtained,  nor  had  any 
application  been  made  to  a  judge  for  warrant  to  eject ;  but  the  whole  proceed- 
ing was  taken  viafacti,  at  the  instance  of  parties  employed  by  the  factor  of  the 
landlord.  Here,  on  the  other  hand,  application  had  been  made  to  a  competent 
Court,  and  a  decree  of  election  pronouncied,  which  was  not  brought  under  review 
by  suspension.  And  although  the  proceedings  are  now  challenged  as  irregular, 
the  L.  O.  does  not  think  that  the  pursuer  is  thereby  placed  in  any  more  favour- 
aHe  position,  in  maintaining  an  action  of  this  descnption,  than  the  pursuer  in 
the  case  of  MacDonald.  Because  the  loss  and  inconvenience,  in  respect  of  which 
damages  are  claimed  as  arising  out  of  the  ejection,  arose  not  so  much  from  the 
ejection  as  from  the  pursuer  having  unwarrantably  taken  possession  of  the  pre- 
mises, and  refused  to  remove  when  called  upon  to  do  so. 

The  more  important  of  those  objections  is  that  taken  to  the  absence  of  the 
magistrate  or  any  of  the  legal  assessors  for  the  burgh  at  the  discussion  which  pre- 
ceded the  issuing  of  the  interlocutors  ;  and  if  those  interlocutors  had  on  that 
ground  been  brought  under  review  by  suspension,  the  L.  0.  would  have  been 
dispoaed  to  have  given  eflfect  to  the  objection.  Because,  whatever  may  have 
been  the  practice  m  the  Burgh  Court  of  Glasgow  in  those  respects,  and  even 
asmnmng  that  an  interlocutor  pronounced,  in  a  case  where  no  evidence  was  led, 
on  theadvice  of  the  duly  aj>pomted  town-clerk  of  a  bui^h,  by  a  magistrate  who 
did  not  hear  the  debate,  might,  in  respect  of  that  practice,  be  sustained — as  to 
which  the  L.  O.  does  not  consider  it  necessary  at  present  to  pronounce  any  de- 
cision— he  does  not  think  that  Mr.  Cunningham,  who  holds  no  written  appoint- 
ment as  city-clerk,  however  competent  he  may  be  for  the  discharge  of  the  duties 
of  aaseasor,  can  be  looked  upon  m  the  light  of  the  legal  assessor  of  the  burgh. 
Kor  does  he  think  that  the  practice  of  parties  in  Mr.  Cunningham's  position  so 
acting  for  the  town-derk  in  such  matters  can  be  supported  on  the  authority  of  the 
case  of  0(urriAf  26th  July  1822,  1  Shaw,  App.  p.  267,  referred  to  at  the  debate. 
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• 

For  in  that  case  Ibe  oath  and  declaration  appear  to  have  been  both  taken  bj 
one  of  the  regular  town-clerks  acting  in  virtue  of  a  commission  from  the  magis- 
trates, and  were,  when  taken,  duly  submitted  to  the  magistrate  for  his  considera- 
tion, before  he  granted  the  warrant  to  imprison. 

The  decree  of  ejection,  however,  in  this  case  was  not  brought  under  review 
by  suspension  on  the  above  or  any  other  ^und,  and  the  proceedings  were 
allowea  to  go  on  before  Mr.  Cunningham  without  objection  or  protest  on  the 
part  of  the  pursuer  ;  and  although  other  alleged  irregularities  were  made  matter 
of  objection  in  the  reclaiming  petition,  no  complaint  is  there  made  either  of  the 
absence  of  the  magistrate  or  of  the  regular  assessor.  In  these  circumstances, 
and  having  regard  to  the  nature  of  the  present  action,  it  appears  to  the  L.  0. 
that  the  pursuer  is  now  barred  from  making  that  irregularity  the  foundation  of 
an  action  of  reduction  and  damages  against  tne  defr.  The  principle  upon  which 
the  Court  proceeded  in  the  case  of  WicoUoh,  20th  July  1843,  5  D,  p.  1428,  and 
others  refeiTed  to  at  the  debate,  is,  it  ia  thought,  equally  applicable  to  the  pre- 
sent case.  • 

The  other  objection  mainly  relied  on,  viz.  the  want  of  stamp  on  the  missive 
of  lease,  on  which  the  interlocutor  is  said  to  have  proceeded,  rather  goes  to  ^he 
merits  of  the  case  ;  and  although  that  might  have  afforded  a  good  ground  for 
suspension  w^ith  a  view  to  open  up  the  decree,  it  cannot,  it  is  thought,  be  made 
the  foundation  of  a  claim  of  damages  for  proceedings  taken  upon  a  decree  of  a 
competent  court,  where  no  suspension  was  Drought  and  ejection  was  fdlowed  to 
proceed  without  objection  at  the  time.  It  has  been  so  ruled  even  in  cases  where 
the  decree  had  been  followed  by  imprisonment,  and  actions  of  damages  brought 
in  respect  of  that  imprisonment  Aitken,  Feb.  1837, 15  Shaw,  p.  683 ;  Bell,  21 
June  1859,  21  D,  p.  1(X)8. 

3(i  The  statement  in  the  Inferior  Court  record  relative  to  the  purposes  for 
which  the  premises  were  used,  and  in  respect  of  which  damages  are  claimed,  are, 
in  the  opinion  of  the  L.  0.,  pertinent  to  the  matter  at  issue.  The  evidence  as  to 
probable  cause,  however,  is  not  strong  ;  but  the  L.  0.  is  disposed  to  think  that 
the  complaints  made  on  two  different  occasions  to  the  defr.'s  iiouse-fafctor  by  the 
tenants,  who  had  for  long  occupied  the  floor  above  the  pursuer,  of  the  manner 
in  which  they  believed  the  premises  were  used,  and  which  appear  also  to  have 
been  made  to  the  Police  directing  inquiries,  was  sufficient  to  warrant  the  state- 
ment. And  there  is  in  any  view  no  sufficient  ground,  in  his  opinion,  for  holding 
that  the  defr.,  who  knew  nothing  of  the  proceedings,  or  his  factor,  who  allowed 
the  statement  to  be  made,  acted  maliciously  in  the  matter. 

The  L.  0.  has  therefore  assoilzied  the  defr.  from  the  conclusion  for  damages ; 
and  he  has  dismissed  the  action  quoad  tUtra,  as  it  is  unnecessary,  in  the  view  he 
takes  of  the  case,  to  pronounce  any  decision  on  the  reductive  conclitsiona. 

(Intd.)        D.  M. 

This  judgment  was  acquiesced  in- 
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LECTURES  ON  THE  PHILOSOPHY  OF  LAW. 

BY  JAMES  HUTCHISON  STIEUNG,  LL.D. 

Gentlemen, — In  our  last  lecture,  we  saw  the  realization  of  freewill 
into  a  person  on  the  one  hand,  and  property  on  the  other.  Free- 
will itseK  was  the  terminal  result  into  which  all  that  held  of  theory- 
had  collapsed, — a  result  which,  simply  as  that  and  no  more,  was 
necessarily  undeveloped.  But  this  undevelopedness  gives  freewill, 
as  we  so  have  it,  a  character  of  singleness  and  oneness — or  this 
undevelopedness  and  firstness,  so  to  speak,  give  it  a  character  of 
abstractneas ;  for  that  is  abstract — as  sweetness,  whiteness — that  is 
in  isolated  self-identity  only.  And  we  can  see  that  if  whiteness  is 
abstract  in  consequence  of  its  isolatedness  to  self,  for  the  same 
reason  the  broken-oflf  hand  of  a  watch,  or  a  separated  main-spring, 
is  also  abstract.  In  short,  any  one  member  of  a  concrete  is,  being 
isolated,  abstract :  so  any  one  moment  of  the  notion  or  of  a  notion — 
the  universal,  the  particiilar,'or  the  singular — beingisolated,is  abstract. 
Freewill,  then,  as  it  first  emei^es,  has,  being  undeveloped,  this 
character  of  singleness,  oneness,  and  abstractness.  But  a  will,  a 
freewill,  single,  one,  and  abstract— that  is  a  person.  This  personality 
now  must  realize  itself,  for  if  overtly,  explicitly  abstract,  it  is  also 
latently,  implicitly  concrete,  and  that  for  no  other  reaSon  than 
that  it  is  will — thinking  will.  But  realization  takes  place  always 
through  something  else  or  other;  now,  to  such  an  abstract  inner, 
^hat  can  be  other  but  a  similarly  abstract  (yiUer  f  and  that  is  an 
external  thing,  property. 

These  considerations  are  bard,  for  they  are  wholly  peculiar  and 
wholly  new — in  this  peculiarity  and  strangeness  they  may  not  carry 
conviction  either — still  they  will  be  allowed  to  possess  their  own 
subtlety  and  felicity.  Again,  it  must  not  escape  notice  that  the 
machine  engaged  in  the  manipulation  and  working  up  of  all  this 
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is  the  notion :  we  have  but  a  single  substance,  a  single  material, 
all  through,  passing  from  roller  to  roller  of  the  various  moments. 
Will,  coming  to  us  as  bare  result,  is  the  undeveloped  universal  that, 
in  itself,  or  implicitly,  concrete,  must  strive  forward  into  its 
correspondent  particular,  and  thence  further  into  its  correspondent 
singular.  This  is  the  march  everywhere,  and,  so  far  at  least,  we  may 
acknowledge  in  the  person  a  moment  of  universality  as  in  property 
a  moment  of  particularity. 

The  most  common  sense  passage  I  can  find  in  Hegel  bearing  on 
these  points  is  this : — "  All  things  are  capable  of  being  made  man's 
property,  because  man  is  freewill,  and,  as  such,  in  and  for  himself" 
(that  is,  responsible,  amenable  only  to  his  own  self) ;  "  but  what  is 
opposed  to  him  has  not  this  quality.  Every  man  has  the  right, 
then,  to  set  his  will  in  the  things  of  existence,  to  sublate  them,  and 
make  them  his ;  for  they,  as  external,  have  no  self-end ;  they  are 
not  the  infinite  reference  of  self  to  self  "  (which  every  subject  is) ; 
"  they  are  even  to  themselves  externalities.  The  lower  animals,  even, 
are  such  externalities,  and,  so  far,  things.  Only  will  is  infinite, 
absolute  to  all  else,  whilst  all  else  is  only  relative.  To  make  them 
mine  is  at  bottom,  consequently,  only  to  manifest  the  dignity  of 
my  will  as  compared  with  external  things,  and  demonstrate  that 
they  are  not  in  and  for  themselves,  or  have  no  self-end.  The  mani- 
festation iti^elf  takes  place  in  this  way  that  I  set  in  the  particular 
thing  another  end  than  that  which  it  immediately  had.  I  give  to 
the  lower  animal  another  soul  than  what  it  had.  I  give  it  my  souL" 
It  is  in  this  way  that  Hegel  places  us  in  presence  of  freewill  and  of 
an  outer  world  in  which  it  is  to  realize  itself ;  and  he  really  believes 
that  he  never  makes  a  single  step  in  advance  without  its  own  de- 
diLction,  We  are  once  for  all  arrived,  then,  at  the  notions  of  person 
and  property :  the  one  the  abstract,  self-internal  immediate,  the 
other  the  abstract,  self-ftzrternal  immediate.  This  word  imrm' 
diate  I  have  used  before,  and  it  always  gives  a  certain  difficulty ; 
but  what  is  separated,  isolated,  secluded  to  its  own  self,  what  is 
abstracted  (or  abstracted  from)  is  something  taken  out  of  all  its  he- 
mediating  connections  and  relations,  and  so  therefore  something 
immediate  and  direct. 

Hegel  treats  the  subject  of  a  philosophy  of  right  under  the  three 
great  divisions  of  Abstract  Eight,  Morality,  and  what  he  calls  Siti- 
lichkeit ;  and  the  principle  that  guides  him  in  this  is,  as  always 
and  everywhere,  the  notion.  The  first  division,  that  is,  is  but  right  in 
its  universality  ;  the  second,  right  in  its  particularity ;  and  the  third, 
right  in  its  singularity.  But  though  such  is  the  succession  in  Hegel, 
we  are  not  to  suppose  that  the  latter  members  depend  upon  the 
former  as  earlier  in  time  or  superior  in  dignity.  That  they  are 
m^miers  is  what  we  must  not  allow  to  escape  us,  and  that  the  truth 
consequently  is  the  one  concrete  whole.  Still,  for  all  that,  Hegel 
is  not  quite  without  an  historical  consideration  here — ^say,  in  the 
transition  from  abstract  law  to  subjective   morality.      Law,  as 
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treated  elsewhere,  is  very  oft^n  referred  to  a  moral  basis,  while  here 
in  Hegel,  morals,  on  the  contraiy,  would  appear  to  be  referred  to  a 
legal  basis.  Now  that  is  not  without  a  certain  historical  support. 
It  cannot  be  denied  that  what  Hegel  means  by  morality  was  repre- 
sented— fairly  represented — nay,  very  perfectly  represented,  in  the 
person  of  Socrates ;  while  what  he  means  by  abstract  right  did  not 
reach  full  historical  development  till  under  the  Eoman  Empire. 
Still  it  is  not  in  Socrates,  but  in  Christianity,  that  Hegel  acknowledges 
the  veritable  historical  first  of  subjective  morality,  or  the  law  of 
conscience,  inner  righteousness,  on  the  one  hand,  and  of  the  law  of 
love  on  the  other.  And  surely  these  are  correct  ideas — surely  it  was 
only  after  Christianity  that  the  individual,  and  not  isolatedly,  but  in 
connection  with  the  whole  community,  came  to  know  the  fuU  im- 
port of  what  is  named  moral  experience.  Christianity  it  was  that 
wrought  as  a  purifying  ferment  in  the  souls  of  men,  abasing  all  the 
greeds  of  sense,  shaming  the  lusts  and  prides  and  vanities  of  self, 
awakening  repentance,  chastening  the  heart,  and  leading  the  soul 
generally  into  candour  and  simplicity  and  humility  and  love.  Now 
that  is  precisely  the  position  of  subjective  morality,  and  as  opposed 
to  abstract  right.  Under  the  latter  the  requisite  is  only  to  do  the 
right,  no  matter  whether  you  agree  with  it  or  not,  and  no  matter 
what  your  motives,  intentions,  or  general  spirit  may  be.  But 
morality  is  plainly  an  internalization  of  such  a  standpoint,  of  such 
a  materiaL  While  the  standard  under  law  was  without,  it  is  now 
under  morality  within — ^it  has  become  conscience.  And  really  the 
one  step  may  be  regarded  as  having  led  to  the  other :  only  after 
men  had  long  mechanically  and  unreflectingly  obeyed  law  did  they 
come  to  make  its  prescripts  their  own  principles,  did  they  come  to 
.see  that  these  prescripts  were  but  what  their  own  nature,  and  no 
mere  external  authority,  commanded.  But  the  moment  the  faintest 
edge  of  such  an  experience  as  that  was  received  into  the  heart, 
morality  had  begun.  Morality,  then,  is  but  a  particularization  of 
law,  or  it  is  but  law  in  the  moment  of  particularity.  Law,  namely, 
as  we  have  seen,  is  wholly  universal  Its  prescripts  are  directed 
only  to  the  abstract  person,  only  to  freewill  as  freewill  But  there  is 
an  advance  in  concretion  now :  the  person  has  become  a  subject,  or 
better,  a  neighbour.  And  the  very  word  neighbour  opens  a  vista 
into  a  sphere  of  concrete  interests  infinitely  richer  and  more  compli- 
cated than  that  connected  with  the  abstract  rights  of  a  person. 

What  Hegel  means  by  SUtlickkeit,  again,  is  a  still  higher 
advance  in  concretion.  This  word  really  means  simply  morality. 
The  Sitte  is  but  the  Greek  ij^os,  the  Latin  Mos,  our  own  dLS- 
tfnn.  What  H^el  sees  in  it,  however,  is  the  substantial  custom 
that  has  sprung  from  objective  reason,  and  is  fixed,  established, 
stereotyped  in  the  conscience  and  practice  of  a  people.  So  it  is 
that  I  translate  it  observance,  sometimes  instinctive,  sometimes  svh^ 
staniial  observance.  And  these  words,  I  think,  will  pretty  well  con- 
vey the  meaning,  though  it  must  be  confessed  that  the  task  of  a 
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translator  here  is  excessively  puzzling.  One  vrrong  translation  I 
will  refer  to.  I  have  seen  the  word  Sittlichkeit  translated  canven- 
tionality.  But  that  is  a  mistake.  Early  in  one's  studies,  no  doubt, 
such  a  translation  has  its  own  temptations ;  but  it  is  entirely  to  miss 
the  matter  in  hand  to  yield  to  them.  What  we  mean  by  conven- 
tionalities are  temporary  customs,  mere  arbitrary  agreements.  Thus 
it  is  a  convention  when  leaving  home  and  desirous  that  your  friends 
should  call  on  you  when  you  return,  that  you  pay  them  a  visit  to 
say  goodbye,  or,  in  their  absence,  leave  a  card  for  them  with  P.P.C. 
— -pour  prendre  congi — written  on  it.  That  is  a  convention.  Again,  it 
used  to  be  a  custom  that  when  the  representatives  of  a  family  made 
their  periodical  and  ceremonious  call  on  another  family,  the  gentle- 
man in  handing  in  the  caixl  for  himself  and  wife,  bent  in  a  comer  of  it 
with  his  thumb.  Now  that  is  something  purely  and  simply  con- 
ventional. But  such  conventionality  is  very  remote  indeed  from 
the  Hegelian  Sitte,  By  it  we  are  to  understand  something  not  sub- 
jective but  objective,  not  contingent  but  necessary,  not  arbitrary 
but  rational — ^something  fixed,  permanent,  established — something 
looked  upon  as  sacred  and  springing  from  a  sacred  source.  I  have 
tried  all  manner  of  English  words  for  it,  and  once  thought  I  had  got 
over  the  difficulty  by  translating  Sittlich,  Sittlichkeit,  and  Sitte,  re- 
spectively by  the  terms  ritual,  rituality,  and  rite,  but  had  to  give 
them  up  too,  what  they  suggested  being  either  too  ecclesiastical  or 
too  externally  ceremonial.  Were  we  to  reserve  the  Latin  morality 
for  Hegel's  Moralitdt,  and  the  Greek  ethicality  for  HegeVs  Sittlich' 
keit,  the  end  so  far  would  be  pretty  well  attained,  but  we  should  still 
want  a  word  for  Sitte,  It  is  this  word  Sitte  that  I  propose  to  ren- 
der by  observance,  and  I  really  have  been  quite  unable  to  find  any 
sii?gle  English  term  that  would  suit  better.  Could  we  use  custom — 
the  commonest  term  of  all — that  indeed  would  be  preferable,  but  1 
think  your  ears  will  tell  you  that  that  is  impossible,  at  all  events  at 
first. 

If  we  consider  it  well,  there  is  an  abstractness,  a  one-sidedness 
observable  in  will,  whether  as  manifested  in  right,  or  as  manifested 
in  morality  ;  whereas  in  observance  will  is  concrete,  and  any  such 
defect  disappears.  In  right,  for  example,  will  is  realized  in  some- 
thing merely  external,  while  in  morality  again  it  is  realized  only 
internally  in  the  contingent  individual  subject.  This  is  not  so,  how- 
ever, in  regard  to  the  Sittlich,  the  observational,  where  what  is  inner 
is  also  outer,  and  what  is  outer  is  also  inner.  Take  filial  obedience, 
for  example,  there  is  a  Sitte,  a  sacred  usage,  a  civil  custom,  a  sub- 
stantial observance,  and  we  can  see  it  to  be  no  less  real  as  an  outward 
act  than  as  an  inward  sentiment,  and  no  less  real  as  an  inward  sen- 
timent than  as  an  outward  act.  Societary  usage  that  is  as  well  socio- 
tary  sentiment,  or  societary  sentiment  that  is  as  well  societary  usage, 
— that,  then,  is  Sittlichkeit,  that  then,  is  observance.  In  such  usage 
we  see  society  to  be  in  enjoyment  of  what  we  may  call  the  second 
or  higher  nature ;  such  usage,  or  the  system  of  such  usages,  we  can 
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see  also  to  be  capable  of  being  named  the  substance  of  freewill,  a  sub- 
stance which  each  individual  freewill,  each  member  of  the  society 
knows  to  be  that  individual  member's  own  proper  substance.  He 
then  possesses  virtue,  ethical  personality,  whose  whole  nature  is  per- 
meated and  pervaded  by  this  substantial  life,  who  regards  accordingly 
his  particular  place  in  the  system  as  not  negative  to  him,  but  peace- 
fully accepts  it,  trusting  implicitly  in  the  whole,  and  ready  to  sac- 
rifice himself  .to  it ;  and  this  is  so,  not  as  regards  the  State  only, 
but  as  regards  every  one  of  its  subordinate  particular  institutions. 

We  see,  then,  the  nature  of  Hegel's  threefold  division  of  the 
science  of  right,  and  we  see  more  particularly  that  this  division  has 
been  prescribed  by  the  notion.  The  first  division,  abstract  right,  or 
what  we  may  call  legality,  is  will  in  the  universality  of  the  person ; 
the  second,  morality,  is  will  in  the  particularity  of  the  neighbour ; 
and  the  third,  Sittlichkeit,  ethicality,  or  we  may  even  say  politi- 
cality,  is  will  in  the  singularity  of  the  citizen  or  political  subject. 
Of  course  the  series,  legality,  morality,  politicality,  as  well  as  the 
series,  person,  neighbour,  citizen,  can  only  correspond  to  the  series 
nniversality,  particularity,  singularity,  when  the  words  of  each  are 
precisely  understood  as  Hegel  understands  them.  Understood  as  we 
understand  them,  person,  neighbour,  for  example,  are  perhaps  each 
less  universal  than  citizen.  Both  words,  indeed,  neighbour  and 
citizen,  are,  as  used  here,  my  own,  and  there  must  be  seen  in  them 
only  Hegel's  notions.  The  same  principle  that  conditions  the 
ireneral  classifications  conditions  also  the  subordinate  ones,  and  when 
legality  or  abstract  right  is  divided  into  Property,  Contract,  and 
Penalty,  it  is  still  the  march  of  the  notion,  through  its  moments 
that  Hegel  sees  and  would  have  us  see.  What  respects  form,  how- 
ever, will  perhaps  be  still  more  intelligible  when  we  draw  into 
preciser  consideration  the  matter  discussed. 

The  essence  of  property,  as  we  have  seen,  then,  is  that  a  physical 
object — an  object  without  will — is  transformed  from  its  own 
brute  externality  and  meaiiinglessness  into  an  embodiment  of  free 
will  In  property,  accordingly,  there  is  a  union  of  two  factors ;  of 
free  will  on  the  one  hand,  and  of  an  external  object  on  the  other,  and 
this  union  is  as  necessary  to  the  one  as  to  the  other.  If  the  object 
acquires  meaning  and  function  only  when  it  is  taken  up  into  the 
life  of  the  person,  this  person,  for  his  part  can  become  mfiinifestible 
only  throuirh  the  object.  Singly  and  in  disunion  either  element  is 
abstract,  only  in  union,  only  together  are  they  both  concrete.  From 
this,  then,  we  see  at  once  the  tautology  of  the  prescript  that  what 
I  can  take  as  property  must  be  res  nullius;  that  va  saris  dire; 
for  what  already  expresses  free  will  is  already  my  will,  and  no 
longer  an  alien  object  that  only  waits  embodiment.  Again  the 
will,  as  we  have  it  in  the  person,  is,  as  has  already  been  discussed, 
very  evidently  single ;  what  it  takes  into  possession  must  be  single 
also.  It  cannot  take  possession,  then,  of  genera,  or  of  the  elements. 
The  person,  in  his  singleness,  cannot  take  possession  of  the  genus 
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vegetable  or  of  the  element  air.  Being  single,  he  cannot  make 
private  property  of  what  is  imiversaL  Even  to  make  good  his 
right  of  community  in  what  is  universal,  this  universal  itself  must 
he  converted  into  singles,  as  into  breaths  of  air  and  draughts  of 
water.  We  are  to  perceive  here  then,  that  it  is  the  nature  of  the 
person  rather  than  that  of  the  object  that  is  the  dictating  element; 
just  as  it  is  this  person's  will,  and  not  the  fact  merely  of  his  being 
first,  that  enables  him  to  make  anything  his.  It  would  be  idle 
for  freewill  to  make  its  what  were  already  its;  and  to  make  mine 
what  is  his  is  to  negate  freewill,  is  to  negate  my  own  will  For 
property  is  an  absolute  assignment,  and  no  mere  result  of  mutual 
agreement.  This  is  not  miTie  simply  because  of  my  acknowledg- 
ment that  that  is  yours.  This  is  mine,  that  is  yours,  because  free- 
will as  freewill  has  set  iteelf  into  either.  Freewill  is  embodied  in 
property,  and  tlirough  property  is  the  intercourse  of  freewill  with 
freewill  mediated.  But  as  this  is  so,  or  as  it  is  the  possession  of 
property  that  gives  objective  reality  to  my  freewill,  it  is  my  duty 
to  possess  property — ^property,  I  say,  and  not  such  and  such  pro- 
perty. What  and  how  much  property  I  may  possess  are  not  con- 
siderations that  belong  to  our  present  sphere,  where  we  are  confined 
to  the  abstract  right  of  the  person.  Of  that  person,  however,  it  is  cer- 
tainly not  only  the  right, but  also  the  duty,  to  bea  possessor  of  property. 
And  here  I  may  point  out  the  importance  of  the  lesson  indicated. 
It  used  to  be  very  much  the  fashion  to  run  down  riches  and  cry 
up  poverty — especially  wherever  and  whenever  it  was  supposed 
that  the  young  were  in  hearing.  The  bliss  of  poverty  and  the  bale 
of  riches — this  was  set  us  in  every  copy  line.  No  page  of  any 
primer  but  was  sonorous  with  it,  and  it  was  rounded  into  our  ears 
in  every  new  tongue  we  came  to — Latin,  or  Greek,  or  French,  or 
German.  We  heard  it  in  Church  too,  just  as  we  heard  it  at  home, 
or  as  we  heard  it  in  school.  And  when  we  came  to  the  University 
we  were  assured  by  the  Professor  of  Morals  that  that  was  philo- 
sophy— that  that  was  wisdom.  Then  we  read  it  in  the  ancients  and  we 
read  it  in  the  modems:  Cicero  and  Horace  and  the  seven  wise  men, 
Simonidea  and  Phocylides  and  the  rest,  were  for  ever  talking  of  it, 
and  even  in  these  very  days  our  last  great  man  asserted,  as  by  an 
authority  de  par  le  rot,  that  if  he  had  a  true  man  to  bring  up,  with 
the  heart  of  a  man  in  him,  he  would  say  rather  let  him  be  poor !  It 
may  seem  very  bold  then,  should  I  at  all  hint  disagreement  here  with 
an  opinion  that  has  been  so  long,  so  variously,  and  so  authoritatively 
sanctioned.  Nevertheless,  it  does  seem  to  me  that  the  effects  of  this 
opinion  have  not  been  always  good.  I  fear  that  too  many  a  bright 
young  literary  soul  has  been  led  away  by  it,  despising  money  as 
money,  and  undervaluing  the  honest  industry  that  was  to  bring  it, 
marrying  improvideutly,  living  au  jour  lejour,  believing  that  every 
mouth  brought  its  own  bite  with  it,  and  trusting  quite  unmis- 
givingly  to  the  future,  till  having  piped  his  best  all  his  summer  of 
youth  like  the  grasshopper,  he  was  refused  food  by  the  ants  and 
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told  only  to  dance  Ms  best  in  the  winter  of  his  old  aga  Of  course, 
I  would  not  for  a  moment  have  it  supposed  that  I  take  the  opposite 
extreme,  and  counsel  the  pursuit  of  riches  as  man's  sole  business. 
These  veiy  days  of  ours  are  not  less  full  of  the  futility  of  that  vul- 
garity than  of  the  disappointment  and  regret  that  are  the  end  of 
the  former  delusion.  What  I  have  only  to  point  out  here  is  that  it 
is  the  duty  of  man  as  man  to  possess  property.  In  truth  no  man 
is  a  man  till  he  is  also  a  proprietor.  Then  it  is  only  that  he 
has  entered  into  the  concrete  life  of  the  state,  and  is  of  any  true 
value — then  it  is  only  that  he  has  attained  life — a  concrete  life 
for  himself  He  is  a  person  now,  a  citizen,  a  neighbour;  no  nerve 
or  artery  of  the  whole  but  meets  in  him ;  he  lives  the  whole  and 
enjoys  the  whole,  and  feels  in  short  that  only  now  properly  can  he 
say  that  he  lives  at  alL  How  different  the  young  literary  enthusiasts 
who  will  not  make  money,  but  will  only  pipe !  These,  after  all, 
live  only  an  abstract  life,  and  they  feel  themselves  in  the  end,  not 
as  their  fellows,  but  isolated  and  apast,  lonely,  useless,  miserable. 
This,  then,  is  the  lesson  here,  that  it  is  about  the  first  duty  of  man- 
hood to  respect  property,  knowing  that  only  through  property  does 
a  man  enter  into  the  state  and  become  one  with  the  concrete.  So 
it  will  be  advisable  that  all  those  young  literary  enthusiasts  who 
threaten  to  live  only  abstract  lives  should  undergo  apprenticeship 
in  a  lawyer's  office.  There  probably  sooner  than  anywhere  else 
will  they  be  brought  to  sanity  as  regards  property. 

It  is  the  duty,  then,  of  every  freewill,  of  every  person,  to  possess 
property;  and  so  far  all  freewills,  all  persons,  are  equal.  And  here 
it  is  we  get  the  true  light  on  that  equality  that  is  so  current  among 
certain  political  parties  now-a-days.  All  human  beings,  that  is,  in 
80  far  as  they  are  persons,  are  not  only  free  but  equal.  Equality 
and  freedom  are  by  no  means  convertible  terms  however ;  they  are 
not  even  in  direct,  but  rather  in  inverse  proportion.  Hegel's  own 
expressions  in  this  reference  are  among  his  happiest  and  most 
exoteric,  and  I  think  you  will  not  ask  me  to  beg  pardon  for  follow- 
ing them  here  pretty  closely. 

Hegel  commences  by  admitting  that  it  is  not  incorrect  to  regard 
the  main  interests  of  a  constitution  as  centring  in  what  the  words 
Freedom  and  Equality  imply ;  but  he  complains  that,  as  generally 
used,  they  are  abstract  and  can  only  lead  to  the  destruction  of  the 
concrete  that  the  state  is.  This  concrete  itself,  the  state,  is  precisely 
what  on  one  side  introduces  inequality  and  must  introduce  in- 
equality ;  for  the  distinctions  of  rulers  and  subjects,  of  ranks  and 
classes,  of  authorities  and  of  those  amenable  to  these,  are  insepar- 
able from  it.  To  carry  equality  rigorously  out  then  would  be  to 
pnt  an  end  to  these  and  the  state  itself  Then  it  is  said  all  men 
are  equal  by  nature;  but  it  is  quite  plain  that  when  physical 
nature  is  meant  all  men  are  rather  unequal  by  nature ;  while,  by 
nature  the  notion  being  meant,  all  men  are  indeed  so  far  equal,  but 
not  to  the  exclusion  of  infinite  inequality  otherwise.    That  we 
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should  be  pronounced  equal  as  persons,  as  men — and  not  as  in  Greece 
and  Borne  because  we  happen  to  be  certain  men,  and  not  certain 
other  men — ^this  is  not  the  product  of  nature  but  of  the  conscious- 
ness of  the  deepest  principle  in  our  spiritual  structure,  and  of  the 
long  and  laborious  evolution  of  this  consciousness  into  its  present 
universality.  Again,  as  said,  equality  as  persons  does  not  exclude 
infinite  inequality  otherwise.  That  all  citizens  are  equal  before 
the  law  has  no  extension  beyond  that  legal  equality  of  the  person- 
Otherwise,  or  the  person  apart,  we  are  not  more  equal  before  the 
law  than  away  from  the  law.  It  is  precisely  according  to  that 
inequality  away  from  the  law  that  the  law  itself  indeed  taxes  u& 
In  regard  to  taxes  plainly,  it  would  be  monstrous  injustice  in  the 
law  to  regard  us  all  as  equal,  though,  at  the  same  time,  it  must  and 
can  be  led  only  by  what  it  sees  equal  in  us  in  regard  to  property, 
age,  ability,  sex;  &c. 

As  regards  freedom  again  it  ought  not  to  be  taken  abstractly  as 
the  freedom  of  subjective  self-will.  Legal  restriction  ought  to  be 
seen  to  be  the  true  freedom ;  and  formerly,  precisely  such  restric- 
tions used  to  be  called  the  freedoms,  the  liberties.  In  effect,  every 
veritable  law  is  a  freedom,  a  liberty,  for  it  is  a  result  of  objective 
reason.  In  the  best  sense,  it  is  not  true,  then,  that  the  state  is  but 
the  mutual  limitation  of  each  other's  liberties ;  in  the  best  sense, 
on  the  contrary,  the  state  is  a  realization  of  liberty ;  for  in  reality  to 
restrain  particular  or  formal  will  is  to  emancipate  universal  and 
substantial  wilL  We  see  but  a  similar  mistake  when  it  is  said  too, 
that  modem  nations  are  more  susceptible  of  equality  than  liberty ; 
what  is  in  question  here  is  but  abstract  equality  and  absti-act 
liberty,  and  it  is  only  right  that  abstract  presuppositions  in  regard 
to  liberty,  as  these  are,  should  be  found  to  break  on  the  realm  of 
reality  and  fact  as  more  rational  and  powerful  in  its  concretion 
than  they  in  their  abstraction.  It  is  more  correct  in  this  reference 
to  say,  on  the  contrary,  that  the  high  development  of  tlie  modem 
state  introduces  the  greatest  concrete  individual  inequality ;  while, 
on  the  other  hand,  the  deeper  rationality  and  the  firmer  stability  of 
the  laws  lead  to  a  proportionally  greater  liberty,  which  also  they  can 
more  readily  concede  and  endure.  The  very  word  liberty  more- 
over implies  a  certain  antithesis  to  equality,  and  the  more  firmly 
established  liberty  is  as  the  security  of  person  and  property,  as 
opportunity  to  develop  and  make  avaOable  talent  and  other  advan- 
tages, the  less  there  is  of  equality,  and  the  more  of  liberty  itself 
even  in  a  subjective  sense,  as  that  of  the  will  of  the  individual. 

These  are  excellent  reflections,  Gentlemen,  and  they  readily  sug- 
gest important  applications.  It  is  that  ciy  of  equality  that  is  the 
dominant  phenomenon  of  the  day  now,  and  we  may  understand  it 
in  its  true  light  by  the  assistance  of  these  observations  of  HegeL 
The  workmen  find  themselves  as  good  as  their  masters,  the  servants 
as  their  mistresses,  our  wives  as  their  husbands,  and  they  all  cry 
equality,  meaning  only  an  abstract  identity  that  is  utterly  impos* 


LECTURES  ON  THE  PHILOSOPHY  OF  LAW.  121 

sible.  So  much  does  the  cry  continue  extending,  nevertheless,  that 
we  may  presently  expect  to  meet  a  demand  for  the  equality  of 
children  with  parents,  or  to  hear  the  tailor  complain  that  it  is  very 
unjiist  he  should  he  a  tailor,  the  dancing-mEister  similarly  rehel 
against  his  vocation,  and  grocers  and  haberdashers  and  linen- 
drapers,  and  even  perhaps  lawyers  and  lecturers — all  complain  that 
they  are  very  ill-used  individuals,  and  insist  on  the  original  iden- 
tity which  is  their  birthright  That  word  identity,  indeed,  mirrors 
the  whole  matter,  and  we  simply  see  that  the  differences  are  tired 
of  heiog  differences,  and  would  fain  sink  to  rest  together  in  the 
negation  of  the  blank  identity  which  were  the  only  equality.  In 
short,  it  is  the  old  story  of  the  revolt  of  the  members,  the  state 
being  substituted  for  the  belly  as  that  that  is  to  be  destroyed.  It 
seems  indeed  to  be  the  creed  of  the  highest  enlightment  now-a-days 
that  what  is  called  a  state  is  but  an  expensive  superfluity ;  that 
society,  civilization,  is  nothing  but  the  raising  of  commodities 
and  the  exchange  of  them,  and  that  no  control  is  required  there 
but  that  of  the  policeman  to  keep  the  workman  quiet.  Accord- 
ingly, with  this  end  in  vieW,  we  are  exhorted  to  doctor  and  parsou 
ourselves,  and  I  suppose  I  may  add,  lawyer  ourselves  and  lecture 
ourselves.  If  we  would  cure  the  evil,  we  must  cure  it  in  the  root, 
however,  that  is  we  must  quash  the  raising  of  commodities  itself; 
for  it  is  quite  certain  that  from  that  root  the  whole  ramified  and 
overshadowing  calamity  springs.  To  raise  a  single  commodity, 
taking  the  commodity  as  a  commodity,  and  not  as  a  single  cabbage 
or  a  single  potato,  supposes  the  whole  iniquitous  system,  supposes 
workmen  and  food  and  clothes  and  ships  and  railroads  and  steam- 
engines — supposes  science,  and  all  the  rest  in  short ;  and  all  the  rest, 
as  the  concrete  differences,  can  only  be  kept  together  in  the  single 
concrete  identity,  in  the  single  concrete  life  that  is  the  state. 
Common  sense  would  seem  to  suggest,  then,  that  we  should  be  far 
better  employed  in  telling  the  story  of  Menenius  now-a-days,  than 
in  exhorting  the  hands  not  to  carry  and  the  teeth  not  to  chew. 

In  further  connection  with  the  subject  of  equality,  Hegel  refers 
to  the  proposal  of  an  equal  division  of  property,  and  convicts  its 
"  emptiness  and  superficiality"  from  the  very  nature  of  the  case. 
**  Not  only  external  nature  in  its  contingency  but  the  entire  round 
of  spirit  in  its  infinite  individual  developments,  though  under  a 
rational  organic  whole,  falls  into  particularity ;"  and  in  saying  as 
much,  Hegel  intimates  that  existence,  whether  physical  or  meta- 
physical, must  obey  the  law  that  lies  in  the  moment  of  the  notion 
named  the  particular,  and  inequality  is  inevitable — not  only  so, 
that  is,  but  we  must  thankfully  see  it  to  be  so,  and  that  it  is  only 
"an  empty  superficial  understanding**  which,  in  its  abstractions, 
can  blind  it^lf  to  it.  It  is  but  the  same  blind  understanding,  too, 
that  complains  of  the  injustice  of  nature  in  the  inequality  of  her 
distributions  ;  for  nature,  as  without  freedom,  is  neither  just  nor 
unjust     As  for  its  being  the  right  of  every  man  to  have  a  suffi- 
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ciency,  Hegel  remarks,  that  this,  so  vaguely  spoken,  "  is  only  a  well- 
meant,  but,  as  what  is  well-meant  generally  is,  non-objective  moral 
wishy  the  question  at  all  of  sufficiency  besides  not  falling  to  be  dis- 
cussed under  property,  but  under  civil  society."  It  is  but  in  har- 
mony with  such  views  that  we  find  Hegel  referring  to  the  Agrarian 
laws  and  pointing  to  the  triumph — though  at  some  cost  to  right 
otherwise — of  the  more  rational  moment  in  the  struggle  that  took 
place  in  their  regard  between  public  and  private  property  in  land. 
Family  Pacts  and  Fidd  commissa  in  the  same  connection,  Hegel  also 
mentions  here  as  opposed  to  the  right  of  personality  and  conse- 
quently to  that  of  property.  In  I'egard  to  Plato's  republic,  he 
i-emarks  that  it  fails  in  the  moment  of  particularity,  and  is  unjust 
to  the  person  in  making  him  incapable  of  private  property ;  and  as 
for  pious  benevolent  brotherhoods  for  a  community  of  goods,  we  are 
told  that  such  an  idea  may  present  itself  without  difficulty  to  a 
moral  imagination  that  misunderstands  the  nature  of  right,  free- 
will, of  spirit,  in  its  moments,  and  reminds  us  that  Epicurus  objected 
to  some  friends  of  his  who  had  made  such  proposals  that,  in  the 
moral  and  religious  reference,  they  are  bad,  for  they  manifest  mis- 
trust, and  those  who  mistrust  each  other  are  not  friends.  Further, 
observes  Hegel,  "  the  equality  which  might  be  introduced  as  to 
distribution  of  goods,  would,  depending  as  these  do  on  industry, 
speedily  dissolve  itself  again.  But  what  is  not  to  be  done,  neither 
shall  it  be  tried  to  be  done.  For  men  are  indeed  equal,  but  only 
as  persons,  only  as  regards  the  principle  of  possession.  By  virtue 
of  that  principle  it  is  the  duty  of  every  one  to  possess  property. 
If  we  will  speak  of  equality,  this,  then,  we  must  regard  as  the  only 
one.  But  the  question  of  particularity,  what  and  how  much  I  may 
possess,  that  belongs  elsewhere;  and  the  allegation  is  false  that 
right  demands  equality  of  property  for  all  of  us,  for  right  demands 
only  that  each  of  us  shall  have  property.  Bather  it  expressly  is  in 
particularity  that  inequality  has  its  place,  and  equality  there  were 
unright."  In  short,  private  property  is  a  necessity  of  reason.  Free- 
will must  realize  itself;  that  is,  necessarily  in  an  outer  as  outer. 
Will  as  will  is  also  singular  or  individual  Property,  therefore,  is 
personal,  is  this  particular  property,  is  mine — is  this  particular 
property  of  this  particular  me.  "  Seizure  is  the  enunciation  of  the 
judgment  that  a  thing  is  mine.  My  will  has  subsumed  it — given 
it  that  predicate  of  mine.  It  is  the  right  of  will  so  to  subsume  in 
itself  all  external  things  whatever,  for  it  is  in  itself  the  universal, 
while  they,  not  referent  of  themselves  to  themselves,  are  only  under 
necessity  and  not  free.  It  is  in  right  of  this  relation  that  man 
takes  to  himself  all  outer  things,  and  makes  of  them  other  things 
than  they  are.  He  treats  them  so  only  in  accordance  with  their 
veritable  nature."  Hegel  considers  this  to  be  the  case  even  as 
regards  the  body  and  life  itself:  those,  "like  aU  other  things,"  he 
says,  "  I  possess  only  in  so  far  as  it  is  my  wUl^'  and  he  adds  "  the 
brute  cannot  mutilate  or  put  an  end  to  itself;  only  man  can ;  the 
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brute  has  itself  indeed  in  possession ;  its  soul  possesses  its  body ; 
but  it  has  no  right  to  its  own  life,  because  it  does  not  will  it."  Of 
course,  if  it  is  as  will-less  that  external  things  are  capable  of 
being  taken  into  possession,  the  same  reason  applies  to  the  lower 
animals,  and  we  may  reconcile  ourselves  to  the  whole  position,  it 
being  premised  as  necessary  and  indispensable  conditions  that  there 
shall  be  no  cruelty,  that  they  shall  be  with  us  happier  even  than 
they  would  have  been  with  nature.  As  for  the  putting  of  them  to 
death,  that,  as  far  as  it  is  only  that,  is  not  cruelty.  An  animal 
reflects  not,  it  knows  nothing  of  death,  thinks  nothing  of  death :  its 
Ufe  is  as  it  were  infinite,  an  infinite  affirmation,  for  of  the  two 
negatives,  birth  and  death,  between  which  this  affirmation  hangs, 
it  knows  nothing ;  its  life,  consequently,  is  fairly  infinite,  and  death 
is  no  diminution  to  it     How  different  with  us ! 

"  We  look  befor^  and  after, 
And  pine  for  what  is  not : 
Onr  sincerest  laughter 
With  some  grief  is  franght : 
Our  sweetest  songs  are  those  that  tell  of  saddest  thought." 

Man's  life  alone  of  all  below  is  to  its  own  self  a  life  of  limitation,  a  life 
of  flnitude:  all  other  lives,  even  those  of  what  is  inorganic,  if  we  may 
figure  its  existence  so,  are  to  their  own  selves  infinite;  for  to  their 
own  selves  they  begin  not,  and  neither  do  they  end.  Strange  too, 
it  is  the  very  finitude  of  them  that  makes  their  infinitude ;  it  is 
man's  very  infinitude— the  infinitude  of  his  thought — that  makes 
the  finitude  of  his  life.  And  this  may  be  regarded  as,  ii^  its  way, 
an  argument  for  the  immortality  of  the  individual  soul ;  only  such 
immortality  were  justice  to  man ;  for  the  privilege  of  reason  is  but 
a  privilege  of  pain. 

To  Hegel,  then,  even  the  body,  nay,  the  mind  itself,  requires  to 
be  taken  possession  of  to  become  in  actuality  ours.  Culture,  edu- 
cation, is  required  for  botL  The  body,  in  the  immediacy  of  its 
existence,  is  inadequate  to  the  soul,  and  must  be  made  its  ready 
organ  and  its  animated  tool  The  mind,  too,  is  at  first,  as  it  were, 
immersed  in  nature,  and  requires  enfranchisement.  "  This  enfran- 
chisement is  in  each  subject  the  fiard  labour  against  mere  subjec- 
tivity of  action,  and  against  the  immediacy  of  appetite,  as  against 
the  subjective  vanity  of  feeling  and  the  arbitrariness,  or  caprice,  of 
self-wilL  But  througl^  this  labour  it  is  that  subjective  will  attains 
to  objectivity  and  becomes  capable  and  worthy  of  being  the  actuality 
of  the  idea.  For  so  particularity  is  wrought  into  universality,  and 
through  universality  becomes  the  concrete  singular." 

My  body,  as  mine,  must  be  to  another  sacred,  then,  for  violence 
is  done  my  will  when  violence  is. done  my  body.  My  freedom  is 
my  body's  freedom,  and  I  cannot  be  degraded  into  a  beast  of  burden. 
It  is  this  immediacy  of  body  to  mind  that  makes  the  difference 
between  an  ofilence  to  the  person  and  an  offence  to  one's  more 
external  property.      As  regards   monstration  of  possession,  the 
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human  shape  divine  is  for  personality  alone  ample  credentials  and 
authenticity  enough;  but  it  is  otherwise  in  regard  to  external 
things  generally ;  for  the  possession  of  which  monstration  is  indis- 
pensable. It  is  only  chUdren,  as  Hegel  points  out,  who  allege 
hare  will  as  proof  of  property  and  as  against  monstration ;  and  it 
is  certainly  not  uncommon  to  find  one  child  trying  to  prevent  another 
from  seizing  something  by  calling  out,  "It's  mine."  Mere  will 
w^ill  not  suffice  men,  however ;  for  them  monstration  of  some  kind 
is  imperatively  necessary  and  rationally  so,  for  an  outward  objec- 
tivity can  alone  guarantee  the  inward  subjectivity.  The  setting  of 
will  in  an  object  is  certainly  the  notion  of  property,  but  there  is 
required  also  a  realization  of  this. 

Seizin,  seizure,  occupation,  possession,  or  the  taking  into  posses- 
sion, appropriation,  &c. — the  mode  of  this  varies  and  must  vary 
according  to  infinite  conditions  bearing  on  the  nature  of  the  object 
and  the  power  of  the  individual     As  a  general  rule,  it  may  be  said 
that  the  more  I  introduce  formation  into  anything,  the  more  I 
make  it  mine.     It  does  not  follow,  however,  that  so  to  speak  only 
mine  in  it  is  mine,  that  is,  that  the  form  alone  is  mine.     If  the  fomi 
is  mine  so  also  is  the  matter,  and  it  is  a  mere  idle  subtlety  on  the 
part  of  Fichte  to  suggest  that  the  gold  cup  which  I  have  made  a 
cup  is  only  my  cup,  and  that  it  is  another's  to  take  the  gold  if  he 
can.    Truly,  if  he  can !    A  substance  without  qualities  is  an  empty 
abstraction,  and  for  the  rest  it  is  in  the  substance  that  I  have  set 
my  will,  and  the  formation  is  only  a  sign  thereofc     In  such  cases 
there  is  really  nothing,  then,  that,  as  masterless,  another  may  take. 
Hegel  treats  the  whole  subject  of  possession  under  the  three  heads 
of  Seizure,  Use,  and  Alienation,  and  affects  still  to  see  in  this  the 
moments  of  the  notion.     We  may  say,  for  example,  that  the  at fir- 
fnation  of  will  in  an  object  corresponds  to  the  moment  of  simple 
apprehension,  while  will  that  only  uses  an  object  only  negates  it — 
a  process,  as  it  were,  of  judgment,  and  will  that  alienates  an  object 
retunis  out  of  externality  into  its  own  self,  which  may  be  regarded 
so  far  as  a  moment  of  reason.     For  I  may  remark  here,  as  I  have 
remarked  already,  in  the  manipulation  of  the  moments,  it  is  often  a 
convenience  to  substitute  the  concreter  moments  of  simple  appre- 
hension, judgment,  and  reason,  for  the  more  abstract  ones  of  univer- 
sality, particularity,  and  singularity — a  substitution  for  the  rest, 
that  throws  its  own  light  on  the  nature  of  the  general  ideas  involved, 
which,  however,  I  hope  my  first  lecture  demonstrated  at  fulL     To 
correlate  seizure,  use,  and  alienation  with  the  moments   of  the 
notion,  is,  nevertheless,  I  fear,  somewhat  forced — a  remark  that 
must  be  extended  perliaps  to  Hegels  immediate  division  here  of 
Appropriation  into  Bodily  Seizure,  Formation,  and  Designation.     In 
that  tri])let  Hegel  also  affects  to  see  an  adumbration  of  the  mo- 
ments of  the  notion,  and  points  out  that  they  are — which  indeed 
they  are — a  rise  in  generalization,  a  rise  from  individuality  to  uni- 
versality. 
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I  know  not  that  it  is  worth  while  for  me  to  enter  at  length  into 
all  that  may  be  said  on  these  three  forms  of  appropriation.  Know- 
ing that  I  have  to  say  so  much  in  these  lectures  that  is  hard  to 
understand,  there  is  a  certain  temptation  to  expatiate  on  what  at 
length  will  prove  universally  intelligible,  and  so  get  credit,  as  it 
were,  for  having  said  something  at  last ;  but  it  appears  to  me  to 
belong  far  more  nearly  to  my  duty  to  occupy  myself  rather  with 
what  is  difficult,  and  so  do  at  least  some  actual  work  in  the  way  of 
explanation.  Of  the  natural  limitations  of  bodily  seizure,  of  its 
extension  by  inference  to  what  is  in  connection  with  the  amount 
seized,  or  of  its  extension  in  actual  fact  through  artificial  means — 
of  all  that  I  think  I  need  say  nothing,  for  a  little  reflection  will 
suggest  it  to  every  one.  As  regards  what  is  referred  to  as  connec- 
turns,  for  example,  there  are  conterminous  rivers,  seas,  lakes,  pas- 
tures, and  hunting-groimds — lihere  are  rocks  and  minerals* — there 
are  alluvial  deposits,  strandings,  and  wreckings,  waifs  and  strays, 
flotsam,  jetsam,  game,  &c.  As  concerns  such  things,  it  is  the  uncler' 
standing  that  decides  with  its  grounds  and  countei^-grounds,  and  not 
the  notion  with  its  moments  of  reason. 

What  concerns  formation  is  as  exoteric  as  what  concerns  bodily 
seizure,  and  may  be  perfunctorily  passed  with  quite  as  little  scruple. 
It  ia  evidently  a  more  perfect  form  of  monstration  as  a  more  per- 
manent and  complete  one.  The  cultivation  of  the  soil,  the  planting 
of  trees,  the  raising  of  cattle  must  all  be  regarded  as  instances  of  it. 
The  protection  of  game  may  also  be  regarded  as  a  species  of  forma- 
tion, and  so  also  may  the  pasturing,  hunting,  and  fishing  of  nomads, 
or  other  people  that  come  and  go,  though,  so  far  as  monstration  is 
concerned,  they  are  less  perfect.  I  add  also  that  no  formation  can 
make  a  slave,  can  make  property  of  a  human  being ;  and  the  reason 
hes  not  in  any  expediency  of  the  understanding,  but  in  reason 
itself,  in  the  notion :  man  is  free-will,  and  must  be  respected  as 
such.  It  is  to  be  allowed,  however,  that  in  certain  past  times, 
slavery  was  not  so  wholly  unjustifiable,  so  far,  that  is,  as  many  men 
then  had  not  yet  taken  possession  of  themselves,  had  not  yet  formed 
themselves  into  free-will,  but  were,  so  to  speak,  in  mere  undeveloped 
externality  and  naturality,  creatures  simply  of  instinct  and  brute 
nature.  Now,  however,  that  the  seat  of  industry  is  the  ethical  state, 
slavery  is  no  longer  possible,  for  the  ethical  state  is  but  the 
realized  idea  of  liberty. 

As  for  the  remaining  mode  of  occupancy,  designation,  or  the  em- 
ployment of  signs,  it  is  pleasant  to  see  that  such  a  man  as  Hegel, 
even  with  such  an  infallible  touchstone  and  test  in  hand  as  the 
notion,  must  have  had  considerable  difficulty  in  deciding  as  to  what 
he  was  to  say  of  it,  whether  he  was  to  say  that  it  was  more  perfect 
or  less  perfect  than  the  others.  Understanding — and  with  all  the 
mooning  madness  that  his  unintelligible  dialect  and  dialectic  have 
attached  to  him,  Hegel's  understanding  is  really  about  the  toughest 
and  soundest  going — understanding  seems  to  have  led  him  to  say, 
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in  the  first  instance,  as  to  his  papils  at  Niimberg,  that  "  occupancy 
by  mere  designation  of  the  object  is  imperfect."  And  really  the 
attachment  of  a  mere  sign — some  mere  badge,  some  mere  ticket,  to 
an  article,  appears  at  first  sight  about  the  most  partial,  perishable, 
and  feeble  way  of  seizing  that  one  can  well  imagine.  So  it  is  we 
find  Hegel  remarking  in  those  Nurnberg  days : — "  The  sign,  token, 
or  ticket,  that  does  not  constitute,  as  formation  does,  at  the  same 
time  the  thing  itself,  is  an  object  that  has  a  signification  which  lies 
not  in  its  own  nature,  but  is  foreign  to  it,  while,  on  the  other  hand, 
that  which  is  signified  again  has  a  nature  alien  to  its  nature.  De- 
signation is  therefore  arbitrary.  What  a  thing  shall  be  the  sign  of, 
is  more  or  less  a  matter  of  convenience."  Even  in  the  text  of  the 
RecktsphUosophie,  something  of  hesitation  as  to  the  relative  ranks 
of  the  three  modes  of  seizure  still  unmistakably  betrays  itself 
There  bodily  seizure  is  spoken  of  as  "  on  the  sensuous  side  the 
completest  mode,  tliough  otherwise  only  subjective,  temporary,  and 
restricted."  "  Formation  "  is  called  "  the  seizure  the  most  adequate 
to  the  idea,  as  bringing  to  unity  in  itself  both  the  subjective  and 
the  objective  element."  Nay,  in  the  ReohtsphUosophu^  it  is  directly 
said  of  designation  itself,  that  it  is  "  very  indefinite."  It  is  in  what 
are  called  the  Zumtzey  the  additions  after  his  death  from  public 
lectures,  as  supplied  by  students  or  his  own  manuscripts,  that  we 
find  Hegel  at  last  doing  designation  the  justice  of  acknowledgment 
which  he  had  all  along  done  it  of  position :  it  was  always  third. 
There  he  points  out  the  rise  in  generalization  represented  by  the 
three  modes  in  their  relative  places,  which  I  have  already  alluded 
to ;  characterizes  designation  as  essentially  intellectual,  and  there- 
fore easily  applicable  to  an  entire  whole;  and  finally  concludes 
thus : — "  Occupancy  by  means  of  designation  is  the  most  perfect  of 
all,  for  the  other  kinds  of  it  are  also  more  or  less  of  the  nature  of  a 
sign.  When  I  seize  a  thing,  or  form  a  thing,  the  ultimate  import 
is  always  a  sign  that,  to  the  exclusion  of  others,  I  have  set  my  will 
in  the  thing.  The  notion  of  a  sign  is  namely  this,  that  a  thing 
does  not  stand  for  what  it  is,  but  for  what  it  signifies.  A  cockade 
signifies,  for  example,  the  nationality  of  a  man,  though  the  colour 
has  no  connection  whatever  with  the  nation,  and  exhibits  not  itself 
but  the  nation.  By  this,  that  he  can  give  a  sign,  and  by  its  means 
acquire,  man  shows  his  sovereignty  over  things." 

Here,  then,  we  see  that  Hegel  is  led  to  the  truth  at  last,  even  by 
his  own  notion ;  for  there  is  no  doubt  but  that  designation,  as  in- 
tellectual, is  the  preferable  mode  of  seizure.  Thus  it  is  that  the 
mark,  the  token,  the  ticket,  however  insignificant,  becomes  signifi- 
cant It  is  a  great  help  and  a  welcome  encouragement  to  us  poor 
mortals,  however,  to  see  our  own  weaknesses  and  hesitations  reflected 
in  Si,  Hegel,  and  to  know  thus  that  we  possess  a  common  nature  even 
with  himu 

The  transition  from  seizure  to  use  is  very  characteristic  of 
Hegel,  and,  of  course,  accomplished  tlirough  tlie  notion.-   It  is  im- 


LECTTJKE8  ON  THE  PHILOSOPHY  OF  LAW.  127 

possible  to  express  this  better  than  Hegel  does ;  but  unfortunately 
it  is  also  impossible  to  find  direct  equivalents  in  English  for  Hegers 
German  terms.  I  must  content  myself  with  some  faint  adumbra- 
tion of  it  In  seizure,  will  has  made  a  tiling  Us,  The  will  is  thus 
as  it  were  positive  in  the  relation,  and  the  thing  negative.  But  the 
will  thus  particularly  determined  by  the  thing  is  will  in  a  particular 
volition,  or  particular  will  in  a  desire,  and  the  negative  thing 
further  is  at  the  same  instant  determined  as  orAy  for  it  and  serving 
it,  ministering  to  it  We  have  thus  a  particular  will  using  a  parti- 
cular thing.  If  any  one  will  take  the  trouble  to  analyze  this,  he 
will  find  that  our  last  result  has  simply  been  put  into  the  power  of 
the  Notion  as  so  much  material  to  grind — which  it  accomplishes 
through  its  successive  rollers  of  the  universal,  the  particular,  and 
the  singular  moments.  The  illustration  of  Hegel's  general  pro- 
cedure, and  the  source  and  true  nature  of  its  figurativeness  contained 
here,  is,  as  it  appears  to  me,  exceediogly  t-elling. 

The  definition  of  use  that  is  evidently  the  consequent  result  is 
this : — "  Use  is  this  realization  of  my  desire  through  the  alteration, 
destruction,  consumption  of  the  thing,  the  selflessness  of  whose 
nature  is  thus  manifested,  and  which  accordingly  accomplishes  thus 
its  destiny."  Hegel  is  said  to  have  exclaimed  once  at  table  when 
the  dishes  were  long  of  coming,  "  Only  let  them  come — we  will 
soon  achieve  on  them  their  own  destiny."  He  must,  plainly,  have 
had  then  in  mind  this  sentence  of  his  own  composition. 

H^el  remarks  of  use  that  it  is  the  real  side  of  property,  and  that 
the  perception  of  this  lies  at  the  bottom  of  the  pretext  put  forth 
often  in  cases  of  wrongful  occupation,  that  what  is  so  occupied 
was  unused.  Nevertheless  he  decides  that  property  ia  the  universal, 
use  the  particular,  and  that,  in  the  first  instance,  it  is  the  former 
must  be  deferred  to.  Still  he  observes  further,  that  formation, 
designation,  &c.,  are  in  themselves  external^  unless  will,  actually 
present,  give  them  meaning  and  value.  Property,  then,  become 
masterless,  as  devoid  of  actual  will,  may  be  lost  or  acquired,  in 
lapse  of  time,  through  prescription — which  has  thus  a  philosopliical 
basis,  and  not  one  of  mere  expediency.  For  will  to  have,  it  is 
necessary  for  will  to  manifest  itself  National  monuments  are 
national  property,  so  long  as  the  national  honour  and  memory  live  in 
them :  when  these  cease,  they  become  the  prey  of  him  who  likes. 
The  extinction  of  copyright  depends  on  the  same  principle,  tbougli 
in  an  inverse  manner:  literary  productions  become  in  lapse  of 
time  a  nniversal  property,  and  pass  into  contingent  private  posses- 
sion. Mere  landf  as  burying  ground,  or  otherwise  privileged  to 
non-use,  involves  a  simply  arbitrary  unactual  will,  by  infringement 
of  which  no  veritably  real  interest  is  injured,  and  respect  for  which, 
therefore,  cannot  be  guaranteed.  Hegel  has  several  very  fine  obser- 
vations here  on  attempted  distinctions  between  property  and  use, 
on  partial  and  temporary  use,  value,  &c. ;  but  at  present  I  can  only 
refer  you  to  them.     It  is  in  this  connection  that  he  remarks,  "  It  is 
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more  than  fifteen  hundred  years  since  the  liberty  of  the  peison 
through  Christianity  began  to  flourish,  and  became  a  universal 
principle  for  a  part — a  small  one  indeed — of  the  human  race.  The 
liberty  of  property,  however,  has  only  since  yesterday,  we  may  say, 
been  here  and  there  recognized  as  a  principle.  An  example  fix)m 
universal  history  of  the  length  of  time  required  by  Spirit  for  its 
advance  in  self-consciousness — and  a  rebuke  to  the  impatience  of 
fooUsh  opinion." 

At  our  next  meeting  I  shall  finish  the  general  subject,  and  make 
some  remarks  on  some  books.        »      //  ^ 
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Address  on  Pdbuc  Burdens  on  Land  by  the  Lord  Advocate, 

PRESmENT  OF  THE  SOCIETY.      JaN.   29,   1872. 

The  Lord  Advocate,  before  proceeding  with  his  address,  said  he 
could  not  again  take  the  chair  without  expressing  his  sincere  and 
hearty  thanks  to  the  members  for  their  kindness  in  continuing 
him  in  it.  He  had  thought,  he  confessed,  that  his  frequent  and 
long  absences  from  Edinburgh  were  inconsistent  with  the  due 
discharge  of  the  duties  of  President  of  the  Society,  but  they 
had  been  good  enough  to  overlook  the  shortcomings  on  his  part 
attributable  to  that  cause,  and  to  continue  him  there,  and  he  asked 
them  to  accept  of  his  sincere  acknowledgments.  His  Lordship 
proceeded  to  read  as  follows: — 

A  remarkable  amount  of  confusion  and  error  exists  in  the  minds 
of  many  people  with  respect  to  the  character — in  a  legal  and 
politico-economical  view — of  what  are  usually  called  burdens  on 
land.  People  speak  in  a  vague  sort  of  way  of  land  being  inherited 
or  sold  and  bought  subject  to  its  burdens,  and  when, it  is  proposed 
to  remit  or  modify  any  of  them,  ,the  proposal  is  not  unfrequently 
spoken  of  as  an  attempt  to  benefit  the  landlords  at  the  expense  of 
the  rest  of  the  nation — as  a  proposal  to  enrich  them  unduly  by 
making  them  a  present  of  so  much  national  property — to  increase 
the  value  of  their^  possessions  by  relieving  them  of  a  burden  subject 
to  which  they  acquired  them,  and  in  respect  of  which  they  paid  a 
less  price  for  them  than  they  would  otherwise  have  done.  But  a 
very  little  consideration  will,  in  my  opinion,  suffice  to  dissipate  these 
views  by  showing  how  fallacious  they  axe.  Setting  aside,  for  the 
present,  securities  for  debt  and  family  or  other  provisions,  whether 
legal  oi;  voluntary,  which,  although  truly  burdens,  do  not  enter  into 

^  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Journal  of  Jurispriidenicc  ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Journal ;  and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  tl>e 
style  or  opinionfl  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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my  present  subject,  which  has  regard  to  public  burdens  only,  I 
venture  to  affirm  that  the  only  burdens  upon  land  are  imperial 
taxes  and  local  rates,  usually  called  assessments  in  Scotland.    Tithes 
are  so  peculiar  as  to  merit  sej)arate  treatment,  and  I  therefore  lay 
them  out  of  consideration  at  present.     Imperial  taxes  are  imposed 
for  the  general  purposes  of  the  revenue  of  the  nation,  the  multi- 
farious items  of  national  expenditure  being  provided  for  out   of 
the  gross  returns.     These  are  levied  in  various  proportions  upon  or 
in  respect  of  land  and  personal  property,  according  to  the  financial 
views  which  prevail  for  the  time.     Some  of  these  taxes  may  properly 
be  regarded  as  strictly  personal.     Licence-duties,  for  example,  are 
generally  of  this  character.     For  the  present  purpose  we  may  disre- 
gard these,  and  also  taxes  upon  consumption,  and  confine  our  atten- 
tion to  taxes  upon  land  and  income.     It  is  a  subtle  and,  perhaps,  an 
idle  question,  whether  these  are  taxes  upon  property  and  income, 
or  personal  taxes,  measured  by  the  amount  of  the  property  or  income 
possessed  by  the  persons  taxed.     When  a  proprietor  finds  that  he  has 
to  pay  a  tax  of  a  certain  percentage  or  rate  per  pound  on  the  annual 
value  of  his  land,  he  is  likely  to  regard  it  as  a  tax  upon  the  land  itself, 
although,  possibly,  the  more  correct  view  may  be  that  it  is  a  tax  on 
himse]^  as  a  citizen  of  the  country,  measured  by  the  value  of  the 
land  of  which  he  is  proprietor.     The  mere  mode  of  representing  or 
speaking  of  it  seems  to  be  quite  immaterial  for  any  practical  pur- 
pose.    Now,  confining  our  attention  to  imperial  taxes  only,  it  is 
clear  enough  that  when  a  man  buys  a  landed  estate,  he  buys  it 
subject  to  the  burden  of  any  imperial  tax  which  the  law  imposes  on 
it.     Any  such  tax  diminishes  its  value  to  him,  and  as  every  prudent 
purchaser  calculates  the  return  for  his  money,  and  as  the  return  will 
be  less  by  the  amount  of  the  tax  to  be  paid  out  of  it,  he  presumably 
pays  a  less  price  in  proportion  to  that  amount.     If  the  tax  is  un- 
equal in  its  incidence,  so  that  it  falls  more  heavily  upon  one  estate 
than  upon  another  of  equal  value,  the  one  will  presumably  bring  a 
larger  price  than  the  other  to  the  extent  of  the  inequality  in  the 
tax.     The  old  window-duty  was  of  this  character,  and  was  abolished 
because  it  was  so,  and  a  house-duty  substituted  for  it.     While  it 
subsisted,  a  house  with  a  number  of  small  windows  brought  a 
less  price  than  another  of  equal  value,  but  with  a  small  number  of 
large  windows,  because  the  former  was  more  heavily  taxed  for 
window-duty  than  the  latter.     A  tax  which  falls  unequally  is  to 
that  extent  unfair,  and  therefore  objectionable ;  but  while  it  subsists 
it  must  affect  the  value  of  the  properties  on  which  it  falls  variously, 
according  to  the  variety  of  its  incidence.     But  although  it  be  thus 
certain  that  a  property  on  which  a  tax  falls  with  undue  severity,  as 
compared  with  another  of  equal  value,  will  bring  a  less  price,  so 
that  the  purchaser  may  be  said  to  be  indemnified  at  the  expense 
of  the  seller  who  has  received  the  smaller  price,  it  has  never,  that 
I  know  of,  been  contended  that  this  was  a  good  reason  for  continuing 
the  unequal  tax,  and  rejecting  a  proposal  to  change  it  for  one  that 

VOL.  XVL  NO.  CLXXXm. — MARCH  1872.  K 


130  PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY. 

will  fall  more  equally  on  properties  according  to  their  value.  To  seek  J 
an  instance,  again,  in  the  window-tax,  it  was  not,  I  think,  objected  to 
its  repeal  and  the  substitution  of  an  equal  house- duty,  that  houses 
had  been  bought  and  sold  subject  to  it,  and  that  to  remove  the 
inequality  which  had  aCFected  the  prices,  would  be  to  benefit  unduly 
the  proprietors  of  the  houses  on  which  it  fell  most  heavily  at  the 
expense  of  those  on  which  it  fell  lightly  in  comparison,  inasmuch  as 
the  former  had  been  bought  for  comparatively  lower  prices  than 
the  latter.  And  indeed  it  seems  plain  that  such  reasoning,  if  valid, 
would  be  an  impediment  to  any  reform  in  the  taxation  of  property 
with  a  view  to  equality  and  fairness  of  incidence.  The  true  view  of 
the  matter  is,  that  although  property  is  undoubtedly  bought  subject 
to  the  existing  taxes,  if  is  not  considered  that  these  are  necessarily 
permanent.  On  the  contrary,  they  are  regarded  as  liable  not  only  to 
increase  or  diminution,  but  to  every  possible  modification,  and  even 
'total  repeal.  The  purchaser  takes  his  chance  of  change,  whether 
for  better  or  worse.  He  must,  on  the  one  hand,  submit  to  any 
amount  of  new  taxes  which  the  Legislature  may  impose  on  his  pro- 
perty ;  but,  on  the  other,  he  is,  I  venture  to  think,  clearly  entitled 
to  the  benefit  of  any  repeal  of  a  tax  which  existed  at  the  date  of 
his  purchase,  without  having  it  said  that  he  is  unduly  benefited  by 
being  relieved  of  a  burden  subject  to  which  he  purchased  his  pro- 
perty. In  short,  I  veriture  to  submit,  as  a  sound  proposition,  that 
any  tax  on  land  which  is  brought  into  question  ought  to  be  dealt 
with  by  continuing,  modifying,  or  repealing  it,  according  to  its  own 
merits  as  a  just,  expedient,  or  politic  tax,  and  without  reference  to 
the  fact  that  it  is  a  burden  subject  to  which  the  land  has  been 
bought  and  sold,  which  is  or  was  true  of  every  tax,  however  impolitic 
or  even  iniquitous,  that  exists  or  has  existed  since  land  was  the  sub- 
ject of  commerce.  Indeed,  any  other  view  would  manifestly  lead 
to  a  deadlock,  and  to  the  perpetuity  of  every  tax  subject  to  which 
a  landed  property  has  once  been  sold.  For  the  reasoning  would 
always  hold  that  the  tax  had  as  a  burden  been  considered  and  allowed 
for  in  the  price,  and  that  the  remission  of  it  would  be  a  gift  to  the 
purchaser  (or  his  successor)  of  what  had  never  been  paid  for.  Nor, 
I  venture  to  think,  is  there  anything  in  the  argument  that  the  fruit 
or  produce  of  an  established  tax  on  land  is  the  property  in  perpe- 
tuity of  the  nation,  and  that  the  remission  of  it  is  a  gift  by  the 
nation  to  the  proprietors  of  land.  The  nation  is  no  farther  in- 
terested than  this — ^that  all  property,  whether  real  or  personal,  shall 
be  subject  to  such  taxes,  whether  new  or  old,  as  the  Legislature 
may  see  fit  to  impose  upon  it  for  national  purposes,  and  it  is  not 
doubtful  that  all  property  is  held  subject  to  this  condition. 

Let  us  now  turn  our  attention  from  imperial  taxes  to  local  rates, 
and  see  whether  the  same  considerations  are  not  applicable.  There 
is  not,  so  far  as  I  can  see,  any  difference  between  them  in  their 
nature  as  taxes.  All  taxes,  whether  imperial  or  local,  are  imposed 
or  levied  to  provide  money  to  meet  the  charges  upon  the  com- 
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muDity.    What  charges  ought  to  be  regarded  and  dealt  with  as 
charges  on  the  community  of  the  kingdom — that  is,  the  nation,  and 
what  on  the  various  smaller  communities — such  as  those  of  counties, 
parishes,  and  burghs,  into  which  the  kingdom  is  divided,  is  an  im- 
portant and  interesting  question ;  but  it  is  foreign  to  my  present 
purpose  to  enter  upon  it     Such  charges  as  it  is  thought  expedient  ^ 
to  provide  for  locally  within  the  respective  areas  of  the  several 
poUtical  divisions  of  the  country,  such  as  counties,  parishes,  and 
buighs,  are  provided  for  by  local  rates  locally  administered.     But 
this  is  merely  matter  of  convenient  and  economical  arrangement.  The 
essential  character  of  a  public  tax,  as  a  burden  upon  land,  is  in  no 
way  affected  by  the  consideration  whether  it  is  imperial  or  local 
A  poor  rate,  a  prison  rate,  a  police  rate,  or  an  education  rate,  being 
levied  and  administered  separately  within  such  limited  areas  as  I 
have  referred  to,  is  a  local  rate,  while  if  levied  equally  throughout 
the  kingdom  it  would  be  an  imperial  tax,  although  the  produce 
should  be  apportioned  for  distribution  to  each  county,  parish,  or 
burgh,  according  to  its  requirements.     Nor  would  it  signify  to  the 
question  in  hand  if  all  the  charges  which  have  to  be  provided  for  by 
taxation  were  met  out  of  the  revenue  raised  by  a  general  system  of 
taxation,  and  rates  for  particular  purposes,  such  as  poor,  police,  &c., 
were  altogether  abolished.     In  a  small  country,  without  any  striking 
variety  in  the  circumstances  of  its  several  divisions  or  districts,  a 
general  system  of  taxation,  without  local  rates  for  special  purposes, 
would  probably  be  the  best  system ;  and  in  any  country  the  question 
of  local  rat-es  and  their  extent  is  one  chiefly  of  economical  adminis- 
tration.    In    Scotland  local  rates  have  always  been  much   more 
divided,  according  to  the  purposes  for  which  they  are  levied,  than 
in  England.     Thus,  in  counties  we  have  had  a  rate  to  provide  for 
the  administration  of  criminal  justice  called  the  rogue  money  as- 
sessment, another  for  police,  a  third  for  prisons,  a  fourth  for  lunatic 
asylums,  and  a  fifth  for  public  roads.     Most  of  these,  however,  have 
recently  been  consolidated  into  a  general  county  rate  or  assessment. 
In  parishes  again,  we  have  a  poor  rate,  a  registration  rate,  an  edu- 
cation rate,  and  a  rate  for  churches  and  manses.    All  these,  whether 
hmited  to  parishes,  or  extending  to  the  larger  areas  called  counties, 
are  simply  taxes  to  provide  for  certain  purposes  of  a  public  character 
within  these  several  areas.     Some  of  them,  such  as  the  rogue  money 
assessment  in  counties,  and  the  rate  for  churches  and  manses  in 
parishes,  are  laid  upon  land,  and  are  payable  only  by  the  proprie- 
tors ;  others,  such  as  the  poor  rate  and  the  education  rate,  wliile 
laid  upon  land,  are  payable  by  the  proprietor  and  occupier  in  equal 
proportions. 

And  here  I  must  take  notice  of  an  argument,  which  we  have 
all  frequently  heard,  to  the  effect  that  every  tax  upon  land, 
or  measured  by  the  value  of  land,  is  in  the  result  wholly 
paid  by  the  landlord,  although  one  half  should  by  law  be  pay- 
able by  his  tenant    The  argument  is  that  the  tenant's  legal  share 
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of  the  tax,  if  he  is  left  to  pay  it,  is  always  taken  into  account 
in  fixing  the  rent,  and  that  consequently  the  landlord  must  either 
contract  to  relieve  him  of  it,  ie,  to  pay  it  for  him,  or  be  content  to 
accept  of  exactly  so  much  less  rent,  so  that,  in  the  one  way  or  the 
other,  he,  the  landlord,  always  in  effect  pays  it.     It  is  perhaps  pre- 
sumptuous to  challenge  as  manifestly  fallacious  an  ailment  which 
one  has  heard  seriouisly  stated  and  maintained  by  very  intelligent 
•  men.     But  such,  nevertheless,  is  my  opinion  of  it     The  result  of 
it,  if  sound,  is  that  you  cannot  possibly  tax  the  occupier  of  land  in 
respect  of  his  occupation,  and  as  the  argument  is  equally  applic- 
able to  houses,  the  importance  of  it  measured  by  its  extent  is  very 
great  indeed.     In  applying  it  to  the  common  case  of  a  contract  be- 
tween landlord  and  tenant  for  a  farm,  it  is,  of  course,  and  probably 
in  most  cases  correctly,  assumed  that  in  determining  the  rent  which 
he  can  afford  to  pay,  the  tenant  estimates  first  the  probable  gross 
returns,  and,  second,  the  expenses  incident  to  the  occupation  and 
cultivation  of  the  farm  which  must  be  met  out  of  the  gross  returns 
before  they  can  be  reduced  to  a  balance  of  net  profit     In  such 
estimate  the  taxes  on  the  occupation  must  necessarily  be  included 
in  the  expenses  ;  and,  if  the  landlord  agrees  to  pay  these,  there  will 
be  to  that  extent  a  larger  balance  of  net  profit,  and  a  consequent 
ability  to  pay  just  so  much  more  rent.     This  is  the  plausibility  of 
the  argument.     But  the  fallacy  of  it  wiU  appear  if  you  only  consider 
that  the  same  result  exactly  would  follow  from  a  landlord's  agree- 
ment to  pay  any  other  part  or  the  whole  of  the  tenant's  expenses 
on  account  of  his  occupation  and  cultivation  of  the  farm — the  cost 
of  seed  and  labour,  for  example,  or  the  tax  on*  his  income  arising 
i'rom  the  profits  of  the  farm.    The  expenses  and  burdens  incident 
to  the  tenancy  of  a  farm  do  not  cease  to  be  of  that  character,  be- 
cause he  may  bargain  with  his  landlord  to  relieve  him  of  certain  of 
them,  on  the  footing  of  paying  a  higher  rent.     Land  is  a  natural 
agent,  tlie  value  of  wliich  is  measured  by  its  availability  when  pro- 
perly used  to  produce  crops.     The  proprietor  may  use  it  himself, 
but  he  must  then  bear  the  burdens  of  both  owner  and  occupier.     If 
he  let  it  to  a  tenant  he  will  then  bear  the  owner's  burdens  only, 
and  his  tenant  will  bear  the  occupier's.     Nor  can  this  result  be 
varied,  except  in  appearance,  and  as  matter  of  mere  convenience  in 
payment  by  special  bargain.     For  should  the  bargaiu  be,  as  it  is 
sometimes,  that  the  tenant  shall  pay  the  landlord's  burdens,  he 
iidemnifies  himself  by  paying  so  much  less  rent;  and  if,  on  the 
other  hand,  the  landlord  should  bargain  to  pay  the  tenant's  burdens, 
he,  in  like  manner,  indemnifies  himself  by  stipulating  for  just  so 
much  more  rent     It  is,  indeed,  in  the  nature  of  things  that  each 
shall  bear  his  own  burdens.     To  instance  in  the  poor-rate — ^if  the 
tenant  agree  to  pay  the  landlord's  share  of  it  as  well  as  his  own — 
stiU,  the  burden  really  falls  on  the  landlord,  for  he  receives  less 
rent ;  while,  if  the  landlord  agrees  'to  pay  the  tenant's  share,  tht- 
burden  really  falls  on  tlie  tenant,  for  he  purchases  the  landlord's 


ADDRESS  BY  THE  LORD  ADVOCATE.  133 

agreement  to  pay  for  him  by  giving  him  an  equivalent  in  the  shape 
of  additional  rent.  In  the  one  case,  though  the  tenant  pays  in  the 
first  instance,  he  is  eventually  relieved  by  the  landlord  accepting 
less  rent  from  him  in  consequence.  In  the  other,  though  the  land- 
lord pays  in  the  first  instance,  he  is  eventually  relieved  by  the 
tenant  paying  him  more  rent  in  consequence. 

The  argument  which  I  am  now  attempting  to  refute  will,  I  think, 
appear  very  extravagant  when  considered  with  reference  to  its 
application  to  houses  in  towns.  For  it  implies  that  the  occupiers  of 
houses  in  towns  reaUy  pay  no  taxes  in  respect  of  their  occupation. 
Taxes  in  towns  may  partake  more  largely  of  the  character  of  per- 
sonal taxes  than  the  corresponding  taxes  in  rural  districts,  inasmuch 
as  they  bear  a  larger  proportion  to  the  value  of  the  properties  by 
which  they  are  measured.  But  the  argument  in  question  is  never- 
theless equally  applicable.  For  just  consider  the  plausible  aspect 
of  it — ^viz.  that  a  tenant  will  give  a  larger  rent  to  a  landlord  who 
agrees  to  relieve  him  of  the  taxes  incident  to  his  occupation.  This 
is  true  in  town,  as  well  as  country.  But  as  an  argument  I  have 
shown,  I  hope,  how  fallacious  it  is,  and  that  the  true  view  of  the 
s^iibject  is,  not  that  the  tenant's  taxes  really  fall  on  the  landlord,  in- 
asmuch as  he  receives  a  less  rent  when  he  leaves  the  tenant  to  pay 
them,  but  that  the  tenatit  always  pays  his  own  taxes,  either  directly 
or  through  the  medium  of  the  landlord  to  whom  he  pays  a  higher 
rent  for  an  agreement  to  pay  for  him.  For  the  true  view,  in  my 
judgment,  clearly  is,  not  that  a  lower  rent  is  paid  when  the  tenant 
is  left  to  pay  his  share  of  the  taxes,  but  that  a  higher  rent  is  paid 
when  the  landlord  agrees  to  relieve  him — just  as  a  lower  is  paid 
when  he  agrees  to  relieve  the  landlord  of  his  share.  In  either  case 
the  value  of  the  relief  is  paid  by  the  party  relieved  to  the  party 
who  relieves  him.  Being  persuaded  that  the  argument  which  I- 
have  stated  is  sound,  I  must  venture  to  express  a  hope  that  land- 
lords' and  tenants'  taxes  will  not  be  confounded,  but  will  always  be 
regarded  as  quite  distinct,  ^nd  as  falling  on  quite  different  parties. 

I  shall  now  proceed  with  my  main  subject,  and  shall  do  so  with 
immediate  reference  to  a  Scotch  parochial  burden  or  tax  which  has 
recently  attracted  some  attention.  You  are  aware  that  by  the 
statute  law  of  Scotland  the  burden  of  upholding  the  parish  church 
and  manse  of  each  parish,  and  of  building  new  ones,  when  neces- 
sary, is  laid  upon  "  the  parishioners,"  and  that  these  have,  by  judg- 
ments of  the  Court,  been  interpreted  to  mean  the  heritors  or  landed 
proprietors  of  the  parish.  The  maintenance  of  the  church  and 
manse  is  thus  a  public  charge  on  the  parish,  to  be  met  by  a  tax, 
not  on  the  whole  parishioners,  but  only  on  such  of  them  as  are 
heritors,  and  according  to  the  value  of  their  properties.  From  the 
nature  of  the  purpose  of  the  tax,  the  tax  itself  is  of  a  fluctuating 
and  variable  character,  being  laid  upon  the  parties  subject  to  it,  not 
with  the  steadiness  and  regularity  of  most  taxes,  but  from  time  to 
time,  and  of  such  amount  from  time  to  time  as  will  suffice  to  meet 
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the  charge  for  which  it  is  required.  Thus,  when  a  new  church  has 
to  be  built,  the  expense  must  be  met  by  a  tax  sufficient  to  meet  it, 
and  so  with  a  new  manse,  or  with  necessary  repairs  or  alterations 
on  either  church  or  manse.  For  a  long  time  the  usage  was  to  con- 
fine the  tax  to  valued  rent  heritors,  but  that  usage  has  been  found 
to  be  erroneous,  and  the  proprietors  of  all  heritages  in  a  parish 
(including  house  proprietors)  held  to  be  subject  to  it.  This  appears 
to  be  a  very  plain  and  simple  case  of  a  burden  on  land — in  which 
term  I  include  houses.  The  burden,  in  its  pressure,  is  not  continu- 
ous and  steady,  but  intermittent  and  various,  but  in  its  character 
and  quality  it  is  neither  more  nor  less  than  the  subjection  of  land 
to  taxation  in  order  to  raise  the  money  necessary  to  meet  a  certain 
charge  which  the  law  deals  with  as  a  public  charge,  and  therefore 
provides  for  by  a  public  tax.  The  charge  is  the  maintenance  of 
churches  and  manses,  and  it  is  met  by  a  tax  upon  land  and  houses, 
which  is  not  the  less  a  public  tax  that  it  is  levied  and  administered 
locally.  The  policy  of  regarding  the  maintenance  of  churches  and 
manses  as  a  matter  of  public  charge,  to  be  provided  for  by  a  public 
tax,  has  been  questioned.  Into  the  merits  of  the  question  I  shall 
not  enter,  having  only,  with  reference  to  my  present  subject,  to  ex- 
amine an  argument  that  has  been  ui^ed  against  considering  and 
dealing  with  it  upon  its  merits.  It  is  no  caricature  or  misrepre- 
sentation of  that  argument  to  state  it  thus — the  tax  to  meet  the 
charge  exists,  and  therefore  it  ought  not  to  be  remitted.  •  For  you 
add  nothing  to  the  meaning  or  force  of  the  argument  by  stating  it 
at  greater  length,  thus — all  land  has  been  inherited,  and  bought 
and  sold  subject  to  the  legal  burden  of  maintaining  churches  and 
manses,  and  is  held  subject  to  that  burden  now,  and  to  remove  it 
would  be  to  make  a  present  to  the  proprietors  of  just  so  much 
money  as  they  would  thus  be  relieved  from  the  necessity  of  paying. 
This  is  equally  true  of  every  existing  tax  on  land,  and  therefore  to 
say  it  of  the  tax  for  churches  and  manses,  is  just  to  say  that  it  is 
an  existing  tax  on  land,  and  you  in  fact  imply  it  all  by  using  the 
words  "  existing  tax  on  land."  To  be  sure,  existing  taxes  vary  with 
respect  to  their  antiquity,  but  I  have  not  heard  and  am  unable  to 
perceive  any  argument  which  thence  arises.  Upon  the  merits  of  a  tax 
a  presumption  in  its  favour  may  indeed  arise  from  the  fact  that  it 
is  ancient — that  it  has  been  long  submitted  to.  But  if  the  pre- 
sumption shall  be  overcome  by  reason  and  argument,  founded  upon 
great  changes  in  the  circumstances  of  the  country,  or  in  men  s 
opinions  and  feelings  on  the  subject  of  public  charges,  or  upon 
other  legitimate  considerations,  the  mere  antiquity  of  the  tax  can- 
not support  it.  A  tax  of  fifty,  or  even  twenty  years'  standing  is  a 
burden  on  land,  subject  to  which  it  has  been  acquired  by  inherit- 
ance or  purchase,  just  as  much  as  one  of  100  or  200  years'  standing. 
No  doubt  there  must  have  been  a  greater  number  of  successions 
and  purchases  in  the  longer  than  in  the  shorter  period;  but  it 
would  be  difficult,  I  think,  to  find  a  stateable  argument  in  the  one 
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case  which  would  not  apply  in  the  other,  founded  on  the  considera- 
tion of  making  a  gift  to  proprietors  by  relieving  them  of  a  burden 
on  their  properties.  With  respect  to  the  tax  in  question,  there 
appears  to  be  a  vague,  undefined  notion  in  some  minds  that  the 
burden  of  maintaining  churches  and  manses  is  somehow  different  in 
character  from  mere  liability  to  taxation.  I  confess  myself  unable 
to  see  in  what  respect  it  is  so,  and  think  I  represent  the  matter 
with  exact  accuracy  when  I  say  that,  by  the  existing  statute  law  of 
Scotland,  land  is  subject  or  liable  to  be  taxed,  and  is  in  fact  taxed, 
as  occasion  requires  for  such  sums  as  may  be  necessary  to  build 
and  maintain  churches  and  manses — just  as  it  is  liable  to  be  taxed, 
and  is  in  fact  taxed,  for  other  purposes  which  are  regarded  as  proper 
subjects  of  public  charge  to  be  provided  for  by  the  taxation  of  land. 
I  say  nothing  of  the  merits  of  the  burden  as  one  which  it  is  proper 
or  not  to  continue.  I  only  maintain  that,  like  other  public  burdens, 
it  subsists  upon  the  continued  authority  of  the  Legislature  (an 
authority  not  the  less  continuous  that  it  does  not  require  to  be 
periodically  renewed),  that  it  ought  to  cease  whenever  the  Legis- 
lature shall  be  of  opinion  that  it  is  no  longer  just  or  expedient  that  it 
should  be  continued,  and  that  in  determining  the  questionof  its  justice 
or  expediency,  no  weight  is  due  to  the  argument  I  have  referred  to, 
founded  on  the  mere  fact  that  it  is  an  existing  burden  on  land. 

There  is  a  view  of  this  particular  burden  to  which  1  have  some 
hesitation  in  adverting,  because  it  is  really  beyond  the  scope  of  my 
general  subject,  but  as  it  is  certain  to  occur  to  your  minds,  I  think 
I  must  notice  it,  though  I  shall  do  so  very  briefly.  It  is  this — that 
the  burden  is  special,  inasmuch  as  it  exists  in  favour  of  the  Church, 
which  is  somehow  to  be  regarded  as  the  creditor  in  it,  and  that  to 
remit  it  would  be  to  do  an  injustice  to  the  Church.  But  here,  I 
think,  is  no  specialty.  The  people  are,  or  ought  to  be,  taxed  only 
for  public  purposes  in  which  they  are  themselves  interested.  It  is 
their  interest  that  they  shall  have  an  efi&cient  police,  and  so  they 
are  subjected  to  the  burden  of  a  police  tax,  but  it  would  be  ridiculous 
to  say  that  the  police  are  the  creditors  in  the  burden.  The  indi- 
viduals who  are  employed  as  policemen  are  creditors  for  their  pay 
according  to  agreement,  but  Uiat  is  the  measure  of  their  interest. 
The  only  persons  in  the  Church  who  are  remunerated  are  the 
clergy,  and  such  of  them  as  are  in  employment  are  creditors  for  the 
remimeration  for  which  they  agreed  to  give  their  services,  and  that 
is  the  measure  of  their  interest.  What,  may  I  ask,  is  meant  by  the 
Church  wlien,  with  reference  (let  us  suppose)  to  any  given  parish, 
you  speak  of  the  Church  as  the  party  interested  to  maintain  the 
burden  upon  the  land  of  the  parish  for  the  maintenance  of  the 
church  and  manse  ?  Are  we  to  understand  the  whole  people  of 
Scotland,  or  the  whole  people  of  the  particular  parish,  or  only  a 
section  of  the  people,  whether  of  the  country  or  the  particular 
parish  ?  Let  me  assume  the  most  plausible  view,  and  suppose  that 
by  the  Church  is  meant  the  whole  people  of  the  parish — ^the 
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parishioners,  in  fact.  This  was  substantially  in  all  cases,  and  liter- 
ally in  most  cases,  in  accordance  with  the  fact,  when  the  burden  of 
maintaining  the  parish  church  and  manse  was  laid  upon  the  whole 
people  of  the  parish,  to  be  met  by  a  tax  upon  the  whole  land  in  it. 
It  was  thus  originally,  and  for  a  long  time  continued  to  be,  a  public 
tax  on  the  whole  people  of  the  parish  for  a  purpose  in  which  they 
had  a  common  interest.  The  chief  objection  to  its  continuance,  if 
I  understand  it  aright,  is  that  the  facts  have  changed,  so  that  what 
was  originally  a  burden  upon  the  whole  parishioners  for  the  benefit 
of  the  whole,  is  now  a  tax  upon  the  whole  for  the  benefit  of  a 
section — viz.,  those  only  who  adhere  to  a  particular  church.  It 
may  be  a  good  and  sufficient  answer  that  this  particular  church  is 
truly  a  benefit  to  the  whole  parishioners,  including  those  who  do 
not  belong  to  it.  But  if  it  be  not  a  good  answer,  as  the  objectors 
maintain  that  it  is  not,  then  I  venture  to  think  that  the  objection  is 
in  no  way  met  by  saying  that  the  section  of  the  people  who  belong 
to  the  church,  in  whose  favour  the  common  burden  exists,  are  in- 
terested to  maintain  it.  Of  course  they  are.  Their  interest  to 
maintain  the  burden  is  exactly  commensurate  with  the  interest  on 
the  other  side  to  obtain  its  repeal,  but  merely  to  express  this  obvious 
conflict  of  interests  is  no  argument  for  continuing  the  burden,  but 
quite  the  reverse.  If  it  be  said,  as  it  has  been,  that  many  or  even 
most  of  those  who  are  subject  to  the  burden  are  willing  or  even  de- 
sirous that  it  shaU  continue,  the  obvious  answer,  without  reference 
to  the  state  of  the  fact,  which  may  be  more  or  less  questionable,  is 
that  it  has  not  been  proposed  to  interfere  with  those  who  desire  or 
are  willing  to  pay,  but  only  to  relieve  those  who  are  not,  by  repeal- 
ing a  compulsory  tax. 

I  now  turn  to  another  parochial  tax — viz.,  that  which  is  imposed 
for  the  purposes  of  education.  It  differs  in  three  important  par- 
ticulars from  the  tax  for  churches  and  manses.  1st,  The  purpose 
of  it  is,  in  the  strictest  sense,  a  common  purposci  i.e.  a  purpose  in 
which  the  whole  people  are  equally  interested.  2d.  Although  imposed 
upon  land,  it  is  not  imposed  on  the  landlords  exclusively,  but  is 
payable  by  them  and  their  tenants  in  equal  moieties.  3d.  It  is  not 
imposed  upon  all  land  equally,  but  only  upon  those  properties 
which  are  entered  on  the  stent  roll  as  rated  for  the  land  tax,  and 
that  not  according  to  the  real  or  true  value,  but  according  to  what 
is  called  the  valued  rent  The  most  remarkable  and  objectionable 
feature  of  this  tax  is  the  inequality  of  its  incidence,  arising  from 
the  circumstance  of  the  valued  rent  being  adopted  as  the  rule  of 
its  imposition.  When  regarded  apart  from  this  peculiarity,  it  is  a 
tax  for  education  imposed  equally  upon  the  owners  and  occupiers 
of  lands  and  heritages,  and  such,  in  fact,  was  its  original  character. 
The  valued  rent  is,  as  you  know,  the  rent  or  value  of  the  land  of 
Scotland,  according  to  an  ancient  valuation  roll,  which  it  may  be 
assumed  was  approximately  accurate  when  made,  although  it  has 
long  ceased  to  be  so.    This  valuation  was  taken,  and  long  adhered 
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to  for  purposes  of  taxation,  from  considerations  of  convenience,  and 
to  avoid  the  trouble  and  expense  of  periodical  valuations,  and  with 
this  necessary  result,  that  taxes  which  were  intended  to  be,  and 
originally  were,  equal  in  their  incidence,  ceased  to  be  so  from  the 
very  unequal  changes  in  the  value  of  properties  in  a  long  course  of 
time.     "From  the  various  capabilities  of  the  soil,  expenditure  on 
improvements,  locality  with  reference  to  places  which  became  great 
seats  of  commercial  and  manufacturing  enterprise,  and  otherwise, 
thfe  variety  in  the  increase  of  the  value  of  landed  property  has 
lanc^ed  from  zero  to  a  hundredfold  or  more  since  the  valuation 
which  determines  the  valued  rent  was  made.     Further,  many  con- 
siderable estates  are  not  valued-rented  at  all      This  arose  from 
large  proprietors  selling  portions  of  their  estates  without  being  at 
the  pains  of  having  the  valued  rent  divided,  so  that  the  whole 
continued  to  be  attributed  to  what  they  retained,  and  which  accord- 
ingly was  allowed  to  remain  on  the  stent  roll  as  the  whole.     It  is  a 
remarkable  illustration  of  the  quiescence  of  the  people  of  this 
country,  that  a  system  so  inconsistent  with  equality  and  justice  in 
the  matter  of  taxation  should  have  been,  as  it  undoubtedly  was, 
allowed  to  continue  for  a  very  long  period     It  has,  however,  been 
gradually  abrogated,  and  I  think  I  may  say  that  the  education  tax, 
and  in  some  districts  also  that  for  churches  and  manses,  are  now 
the  only  remaining  vestiges  of  it.     The  inequality  thence  arising  is 
monstrous,  and,  I  think,  indefensible.     For,  after  what  I  have  said 
of  the  argument  of  existing  burdens  subject  to  which  properties 
have  been  bought  and  sold,  I  need  hardly  say  that  I  do  not  regard 
it  as  of  any  value  in  defence  of  a  tax  which  is  truly  objectionable, 
either  with  reference  to  its  purpose  or  the  inequality  of  its  incid- 
enca     If  the  owners  and  occupiers  of  lands  and  heritages  ought'  to 
be  rated  for  education  according  to  the  real  value  of  their  posses- 
sions, I  cannot  receive  it  as  a  reason  for  not  so  rating  them  that 
properties  have  been  inherited,  or  bought  and  sold,  under  a  system 
(accidental  in  its  origin)  of  unequal  rating.      We  are  about  to 
extend  the  provision  for  education,  and  to  increase  the  means  of 
paying  for  it,  and  the  occasion  is  a  fitting  one  for  dealing  with  the 
subject  of  the  education  tax  or  rate  on  just  principles.     What  I 
propose  to  do  is  to  abolish  the  valued  rent  as  the  rule  of  rating, 
and  to  suV)stitute  the  real  rent  or  value  as  ascertained  by  the  valua- 
tion roUs,  which  are  now  made  up  annually  under  the  General  Valua- 
tion Act  of  1854.     Thus,  and  thus  only,  can  aU  lands  and  heritages 
be  subjected  to  the  rate,  according  to  their  real  value,  when  tlie 
rate  is  imposed.    To  this  proposal  no  objection,  so  far  as  I  know, 
has  been  stated.    But  it  has  been  urged  by  men  whose  opinions 
are  entitled  to  consideration,  that  proprietors  who  have  hitherto 
been  rated  according  to  their  valued  rents  should  continue  to  pay 
their  old  rates,  in  addition  to  the  rates  upon  them,  according  to 
their  real  rent«.    To  this  I  cannot  assent.     I  do  not,  I  must  con- 
fess, even  follow  the  argument  by  which  the  proposal  is  supported. 
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I  quite  understand  that  tlie  substitution  of  a  rule  of  equality  for 
one  of  inequality — ^that  is,  of  a  right  rule  for  a  wrong  one — will 
lead  to  this  result,  that  some  who  paid  more  before  will  have  to 
pay  less  hereafter,  and  vice  versd.    That,  indeed,  is  the  very  pur- 
pose of  the  change.    But  what  I  do  not  see  is  the  reason,  if  there 
be  a  reason,  why  anyone  should  pay  according  to  both  rules.     If 
the  old  argument  of  bought  and  sold  subject  to  existing  burdens  be 
that  which  is  relied  upon,  I  have  already  stated  my  answer  to  it ; 
and  although  I  have  endeavoured  to  give  all  the  thoughtful  con- 
sideration to  the  subject  which  the  adverse  opinions  of  men  whose 
judgment  I  respect  demands,  I  am  unable  to  see  any  other.     The 
education  tax  is  a  subsisting  tax,  just  as  the  window  duty  was 
before  it  was  repealed.    Properties  were  bought  and  sold  subject 
to  the  window  duty  just  as  they  have  been  subject  to  the  education 
tax.    The  window  duty  was  repealed  because  of  the  inequality  of 
its  incidence,  and  an  equal  house  duty  substituted  for  it.     It  was 
not,  so  far  as  I  know,  proposed  that  those  who  had  been  subject  to 
the  window  duty  should  continue  to  pay  it  in  addition  to  the  house 
duty.     I  propose  to  repeal  the  education  t^x  according  to  valued 
rent,  because  of  the  inequality  of  its  incidence,  and  to  substitute 
for  it  a  tax  according  to  real  rent,  which  will  be  equal  in  its  incid- 
ence.    Why  should  those  who  have  heretofore  been  subject  to  the 
unequal  tax  continue  to  pay  it  in  addition  to  the  equal  one  which 
is  to  be  substituted  for  if?     I  confess  my  inability  to  see  a  reason. 
But  what  of  the  tenants  of  valued  rent  landlords'?    Are  they  also 
to  pay  double  ?    For  it  will  be  remembered  that  the  valued  rent  is 
the  existing  rule  of  rating  for  tenants  as  well  as  landlords.     I 
think  it  is  an  unjust  inile,  and  I  therefore  propose  to  repeal  it,  and 
to  substitute  a  just  one  with  respect  to  both  landlords  and  tenants. 
But  if,  when  that  is  done,  the  landlords  now  subject  to  the  unjust 
rule  are  to  continue  to  pay  according  to  it,  as  well  as  the  just  one 
intended  to  supersede  it,  I  want  to  know  whether  this  proposal 
extends  to  their  tenants  also ;  and  if  not,  why  not  ?     I  should  also 
wish  to  know  how  this  notion  of  double  rating  is  to  be  carried  out. 
Is  it  proposed  that  in  time  coming,  while  every  owner  and  occupier 
is  rated  according  to  the  real  value  of  his  possession,  it  is  also  to  be 
considered  whether  the  subject  which  any  one  owns  or  occupies  was 
of  old  rated  according  to  the  valued  rent,  and,  if  so,  to  make  him 
pay  in  addition  whatever  was  paid  of  old  in  respect  of  it  ?    To  do 
so  would  certainly  be  anomalous,  and  I  venture  to  think  very  diflS- 
cult,  if  not  impossible,  in  practice.     I  should  despair  of  ^framing  a 
clause  of  a  statute  to  carry  out  the  idea.     In  fact,  I  must  think 
that  the  idea  has  been  somewhat  hastily  taken  up  and  expressed 
without  full  consideration  of  the   subject,  and  that  upon  reflec- 
tion it  will  not  be  insisted  in  by  men  who  are,  I  know%  very  cap- 
able of  giving,  and  altogether  disposed  to  give,  not  only  intelligent, 
but  candid  consideration  to  the  subject.     For  myself,  I  do  not  feel 
it  presumptuous  to  say  that,  having  given  to  the  matter  as  much 
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thoughtful  consideration  as  it  is  in  my  power  to  bestow,  and  with 
every  disposition  to  defer  respectfully  to  the  opinions  of  others,  I 
have  been  unable  to  arrive  at  any  other  conclusion  than  this — that 
the  old  system  is  altogether  bad  and  indefensible,  that  it  must 
therefore  be  altogether  superseded  by  the  new,  which  is,  so  far  as  I 
know,  generally  admitted  to  be  in  itself  just  and  right,  and  that  it 
is  practically  impossible  to  maintain  both,  even  were  it  theoretically 
desirable,  which  I  do  not  think  it  is. 

It  is,  I  think,  pertinent  to  my  present  subject  to  take  notice  of 
what  was  said  of  the  existing  education  tax  by  the  chairman  of  a 
meeting  recently  held  in  Glasgow  on  the  subject  of  religious  educa- 
tion in  schools.  For  his  remarks  are  illustrative  of  the  opinion  of 
some  at  least  of  those  who  difier  from  the  view  which  I  have  ven- 
tured to  submit  to  yoiL  In  doing  so  I  shall,  I  hope,  avoid  the 
error  of  imputing  motives  to  those  from  whose  opinions  I  dissent, 
or  of  expressing  or  even  harbouring  a  doubt  of  their  sincerity.  To 
conduct  a  discussion  on  a  matter  of  public  interest  and  importance 
by  imputing  motives  to  adversaries,  by  impugning  tlieir  conscienti- 
ousness, and  stigmatizing  them  or  their  opinions  as  irreligious  or 
godless,  is  a  mistake  which  is  only  fallen  into  by  those  who  are 
inexperienced  in  debate  and  ignorant  of  the  rules  which  ought  to 
govern  those  who  take  part  in  public  matters.  On  the  occasion 
referred  to  this  chairman  said — 

I  hold,  therefore,  that  the  endowment  of  the  parish  schools,  which  now 
amonnts  to  j£50,000  per  annum,  was  provided  expressly  for  teaching  religion  to 
the  working  classes,  and  is  now  the  patrimony  of  that  class,  he^^ueathed  to  them 
for  the  purpose  of  hringing  up  these  children  in  the  fear  of  the  Lord.  Now 
what  did  the  bill  that  was  introduced  propose  to  do  with  tliis  endowment  i  It 
proposed  to  perpetrate  an  act  of  spoliation  on  the  working  and  poorer  class  of 
this  country  by  confiscating  that  patrimony  bequeathed  to  them  three  hun- 
dred years  ago  ;  and  this  part  at  least  of  the  bill  was  supported  by  this  class  of 
people  with  the  tender  conscience.  And  who  are  they  to  give  this  j^50,000  per 
annum  to?  They  propose  to  take  it  from  the  poor  and  give  it  to  the  rich— 
this  is  a  sop  to  landed  proprietors  to  enable  them  to  swallow  a  godless  bill. 
This  they  effect  by  not  requiring  heritors  to  pav  the  school  endowment  any 
longer.  Now  I  wish  the  working  men  to  be  made  aware  of  this  act  of  spolia- 
tion which  is  to  be  made  on  their  patrimony,  now  amounting  to  ^50,000  per 
annum,  and  to  call  upon  them  to  resist  it  by  every  legitimate  means  in  their 
power — and  to  endeavour  by  every  such  means  to  conserve  this  and  every  other 
endowment  that  the  wisdom  and  piety  of  our  ancestors  have  bequeathed  to 
them  for  teaching  themselves  and  their  children  to  serve  the  living  and  true 
God,  so  that  they  may  enjoy  His  presence  hereafter. 

I  am  not  on  this  occasion  to  discuss  the  gentleman's  views  of  what 
is  called  the  religious  question.  If  I  were  I  should  assume,  as 
indeed  I  altogether  believe,  that  he  really  entertains  the  views 
which  he  expresses,  and  endeavour  to  refute  them  on  their  merits. 
But  I  am  now  only  concerned  with  the  opinion  which  he  expresses 
of  the  present  education  tax  upon  the  proprietors  and  tenants  of 
lands  entered  in  the  stent  roll.  He  overlooks  the  fact — if,  indeed, 
he  was  aware  of  it — that  the  tax  is  laid  upon  the  tenants  equally 
with  the  landlords,  one-half  of  it  being  payable  by  the  tenants. 
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Further,  he  overlooks  or  is  ignorant  of  the  fact  that  the  produce  oi 
it  is  by  law  applicable,  and  is  in  fact  applied,  to  pay  for  all  the 
instruction  without  distinction  which  is  given  in  the  parish  schools. 
The  time  daily  devoted  to  instruction  in  these  schools  is  about  five 
hours,  of  which  about  half  a,n  hour — oftener  less  than  more — ^is 
devoted  to  instruction  in  religion.  I  think  the  speaker  must  have 
been  ignorant  of  these  facts,  for  had  he  known  them  it  seems  to  me 
impossible  that  he  should  have  represented  the  tax  as  a  tax  upon 
the  rich  for  a  State  endowment  of  religion  in  schools.  It  is  paid 
by  poor  as  well  as  rich  tenants,  and  applied  to  pay  for  five  hours  of 
daily  teaching,  about  four  and  a  half  of  which  are  devoted  to  secular 
instruction,  the  odd  half-hour  being  given  to  the  teaching  of  religion. 
By  the  bill  which  the  gentleman  condemns,  it  was  proposed  to 
change  the  application  of  the  produce  of  the  tax,  but  only  to  in- 
crease its  productiveness  by  extending  the  area  of  its  imposition, 
and  making  the  rule  of  assessment  such  that  it  should  fall  equally 
upon  all  owners  and  occupiers  according  to  the  true  value  of  their 
possessions.  It  was  necessary  to  increase  it  in  order  to  provide  for 
the  additional  schools  and  greater  educational  power  which  the 
bill  contemplated.  I  proposed  the  reform  of  the  tax  which  the  bill 
provided,  as  being,  in  my  humble  judgment,  at  once  a  just  reform 
in  itself,  because  it  secured  equality,  and  therefore  fairness,  in  its 
incidence,  and  one  whereby  the  necessary  funds  might  be  raised 
without  injustice,  or  any  greater  or  other  hardship  than  attends 
all  taxes.  This  is  what  was  described  as  taking  £50,000  a-year 
from  the  poor  and  giving  it  to  the  rich  as  a  sop*to  landed  proprie- 
tors to  enable  them  to  swallow  a  godless  bilL 

I  have  stated  to  you  my  views  regarding  the  present  education 
rate,  and  expressed,  I  hope,  clearly  my  objection  to  it  as  being 
unequal,  and  therefore  unjust,  in  its  incidence.  I  have  also 
explained  my  reasons  for  thinking  the  occasion  of  a  general  edu- 
cation measure  a  fitting  opportunity  for  reforming  it,  so  as  to  make 
it  at  once  more  just  and  more  productive.  Some  of  you  may 
detect  a  flaw  or  fallacy  in  my  reasoning  which  I  have  not  myself 
perceived,  and  think  my  proposals  objectionable.  But  I  am  per- 
suaded that  none  of  you  will  think  that  the  reasons  which  I  ha^e 
stated  are  not  my  real  re^asons,  or  concur  in  the  suggestion  that  the 
true  motive  was  to  throw  "  a  sop  to  landed  proprietors,  to  enable 
them  to  swallow  a  godless  bill" 

I  owe  you  an  apology  for  this  digression,  as  I  almost  feel  it  has 
grown  to  be,  although  I  set  out  on  it  as  illustrative  of  my  subject 
That  subject,  which  regards  the  true  character  of  taxation,  whether 
imperial  or  local,  as  a  burden  on  property,  is,  I  think,  infinitely 
important  It  is,  in  my  judgment,  a  mischievous  error  to  regard 
any  tax  whatever  with  which  property  is  burdened  as  an  impost, 
which  cannot  be  modified  or  remitted  without  the  imputation  of 
conferring  an  undue  benefit  upon  the  owners  of  the  property  sub- 
ject to  it  at  the  expense  of  the  rest  of  the  community.    The  source 
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of  the  error,  as  I  have  endeavoured  to  show,  is  the  notion  that 
somehow  the  property  is  not,  and  never  was  the  owner's,  except 
subject  to  the  burden — the  fruit  of  which  belongs  to  the  nation  or 
the  community  as  much  as,  and  in  the  same  sense  as,  the  property 
subject  to  it  belongs  to  the  owner.     I  have  endeavoured  to  J)oint 
out  the  fallacy  of  this  notion,  and  to  show  that  the  nation  is  no 
otherwise  interested  than  that  all  property  shall  be  liable  to  be 
taxed  according  to  the  necessities  of  the  nation,  and  the  financial 
views  of  taxation  which  are  deemed  politic  and  just  for  the  time. 
I  have  also  endeavoured  to  show  that  there  is  no  distinction  what- 
ever in  this  respect  between  imperial  taxes  for  the  general  purposes 
of  the  kingdom,  and  local  rat€S  for  particular  local  purposes,  or 
between  local  rates  of  a  steady  and  uniform  character,  such  as 
poor  or  police  rates,  and  those  of  an  irregular  and  intermittent 
description,  such  as  rates  *  to  build  or  repair  churches  and  manses 
as  occasion  arises.     Of  all  of  them,  if  my  opinion  be  sound,  it  is 
true  that  they  are  neither  more  nor  less  than  taxes  imposed  by  the 
public  law  to  raise  money  for  public  purposes,  or  purposes  regarded 
and  dealt  with  as  such.     When  any  question  is  raised  regarding 
the  policy  of  any  tax,  it  must  regard  eitlier  the  purpose  of  it  as 
fitting  to  be  provided  for  by  a  public  tax,  or  the  chai*acter  of  the 
tax  with  respect  to  its  equal  incidence  on  all  who  ought  to  be  sub- 
ject to  it;  and  my 'contention  is,  that  the  question  ought  to  be 
determined  upon  its  proper  merits,  without  reference  to  the  con- 
sideration that  the  property  subject  to  it  has  been  inherited,  and 
bought  and  sold  imder  the  burden  of  it — an  argument  which,  when 
examined,  appears  clearly  to  resolve  into  the  proposition  that  the 
tax  exists,  and  has  existed  for  a  longer  or  shorter  time,  that  is  to  say, 
into  a  proposition  universally  true  of  every  tax  on  property,  without 
exception.    It  has,  I  confess,  appeared  strange  and  unaccountable  to 
me  that  the  error  in  question  should  ever  take  possession  of  men,  as 
it  undoubtedly  does  sometimes,  when  it  is  remembered  how  much  the 
Legislature  is  occupied  in  repealing  and  modifying  old  taxes,  and 
imposing  new  ones,  for  the  very  purpose  of  making  the  burden  of 
taxation  more  equal  and  unobjectionable  with  reference  to  con- 
siderations of  political  economy,  as  well  as  for  the  purpose  of 
meeting  increased  demands  on  the  public  revenue.    It  would  be 
ridiculous  to  object  to  a  new  tax  on  land  needed  for  purposes  of 
revenue,  and  determined  by  Parliament  to  be  one  which  the  land 
ought  to  bear,  that  the  land  had  been  bought  and  sold  without 
reference  to  it.     Then,  why,  I  should  like  to  know,  is  it  any  reason 
why  land  should  not  be  relieved  of  a  tax  wliich  exists,  but  which 
ParUament  determines  to  be  objectionable,  that  it  has  been  bought 
and  sold  subject  to  it?     The  true  view,  as  I  have  attempted  to 
show,  is  that,  while  land  is  bought  and  sold  subject  to  aU  existing 
taxes,  the  burden  is  always  accompanied  with  the  prospect  of  such 
of  them  as  are  unjust  or  otherwise  wrong  being  removed  or  re- 
formed, and  also  with  the  liability  to  be  subjected  to  new  burdens. 
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Let  me  refer  for  a  moment  to  a  tax  with  which  we  were  once 
familiar  in  this  city,  aiid  only  recently  removed — I  mean  the 
Annuity-tax.  For  many  generations  houses  were  bought  and  sold 
subject  to  the  burden  of  that  tax.  But  that  was  not  thought  any 
reason  for  not  repealing  it.  It  was  a  peculiar  tax  in  two  respects. 
First,  it  was  a  tax  on  occupants  only ;  and,  second,  members  of  the 
College  of  Justice  were  exempted  from  it.  The  second  peculiarity 
was  abolished  ten  years  before  the  tax,  and  neither  that  nor  the 
first  interfered  with  its  effect  on  the  value  of  the  houses  subject  to 
it.  For,  being  partial  in  its  incidence,  houses  subject  to  it  brought 
less  rent,  and  therefore  were  of  less  value  to  the  proprietors  than 
houses  which  were  not,  although  in  themselves  equally  valuable. 
But  the  tax  was  repealed  on  its  own  merits,  without  reference  to 
the  effect  its  repeal  necessarily  had  in  affecting  the  relative  value 
to  the  proprietors  of  houses  in  Edinburgh.  It  was  repealed  be- 
cause it  was  thought  unfitting  that  the  occupants  of  houses  and 
shops  in  Edinburgh  should  be  taxed  for  the  clergy  of  the  Estab- 
lished Church.  The  argument  that  they  paid  less  rent  than  the 
tenants  of  houses  and  shops  not  subject  to  the  tax,  and  so  indemni- 
fied themselves  at  the  expense  of  their  landlords,  was  urged, 
and,  though  probably  true  in  fact,  was  properly  disregarded, 
for  it  only  came  to  this,  that  in  that  view  the  hDindlords  were 
the  persons  taxed,  and  their  taxation  was  equally  objectionable. 
No  opponent  of  the  tax  would  have  thought  it  defensible  had  it 
been  laid  on  the  landlords  instead  of  the  tenants,  though  they 
might  in  that  case  have  been  deprived  of  one  argument  or  con- 
sideration. 

I  have  left  myself  no  time  to  speak  of  teinds,  and  must  leave 
them  as  a  subject  for  some  other  member  of  the  Society,  to  be  taken 
up  on  a  future  occasion. 


A  Treatise  on  (lie  Law  of  Scotland  Relative  to  Master  and  Servant 
and  Master  and  Apprentice.  By  Patrick  Fraser,  Esq.,  LLD., 
Advocate.    Edinburgh :  T.  &  T.  Clark,  38  George  Street 

When  Mr.  Fraser  resolved  to  re-edit  his  memorable  book  on  the 
personal  and  domestic  relations,  it  was  found  necessary  to  enlarge 
it  very  materially ;  and  of  course  the  labour  of  a  re-issue  which  was 
to  be  almost  a  new  book,  could  not  be  accomplished  within  any 
short  period  of  time  by  a  lawyer  in  extensive  practice,  even  although 
possessing  Mr.  Eraser's  herculean  power  of  work.  The  difficulty 
was  supposed  to  be  met  by  the  device  of  dividing  the  work,  as  the 
subjects  comprised  in  it  naturally  suggested,  into  three  parts,  rela- 
ting respectively  to  marriage,  the  relation  of  parent  and  child  and 
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that  of  master  and  servant,  and  invoking  the  aid  of  assistant  editors 
or  colleagues.  Notwithstanding  the  facilities  which  this  system 
might  be  supposed  to  afford,  Mr.  Fraser's  principal  work  is  still, 
after  about  ten  years  of  earnest  expectation  on  the  part  of  the  legal 
profession,  the  old  Treatise  on  the  Personal  and  Domestic  Relations, 
the  most  thumbed  and  best  beloved  of  the  oracles  of  the  rural  prac- 
titioner. Only  one  portion  of  it,  the  law  of  parent  and  child,  saw 
the  light  under  the  abler  editorship  of  Mr.  Hugh  Cowan  in  1865  ; 
while  now  we  welcome  the  handsome  volume  whose  title  is  recorded 
above,  produced  in  great  measure  by  the  effoi-ts  of  the  learned  author 
liimself,  not  without  aid,  unavoidably  and  unfortunately  interrupted, 
from  one  or  rather  two  of  his  younger  bretliren  at  the  Bar.  For 
the  most  interesting  and  important  part  of  the  book,  the  law  of 
marriage,  we  may  still  have  to  wait  for  some  years. 

That  such  a  work  as  that  which  is  now  before  us  should  be  pro- 
duced at  all,  for  it  is  in  great  measure,  we  might  almost  say  entirely 
a  new  work,  is  the  more  remarkable  when  we  consider  that  in  addi- 
tion to  the  toils  of  a  much  labouring  and  much  consulted  counsel, 
Mr.  Fraser  adds  those  of  Sheriff'  of  one  of  the  most  important  coun- 
ties in  Scotland,  and  of  principal  legal  member  of  the  Board  of 
Supervision,  the  latter  office  involving  an  amount  of  work  of  which 
few  pei-sons  have  any  idea. 

Now  that  we  have  it;  we  are  bound  to  say  that  it  is  a  worthy 
product  of  the  ripe  experience  of  one  of  our  best  lawyers.  The  fire 
and  occasional  audacity  of  the  earlier  work  is  tempered  by  the  calm 
judgment  and  deeper  insight  of  a  mind  matured  in  the  work,  not 
only  of  the  Bar  but  of  the  Bench.  This  we  think  is  still  more  ob- 
servable in  the  present  work  than  in  that  on  "  Parent  and  Child," 
and  may  be  ascribed  both  to  the  fact,  that  seven  years  have  since 
rolled  over  the  author's  head,  and  that  his  own  hand  has  appar- 
ently been  more  freely  applied  in  adding  and  altering  than  it 
was  in  Mr.  Cowan  s  edition.  The  result  is,  that  no  book  exists 
on  a  special  subject  which  is  more  indispensable  to  the  practis- 
ing lawyer,  for  there  is  hardly  any  subject  on  which  he  may  be 
called  on  oftener  or  more  suddenly  to  advise  or  to  act,  and  there  is 
no  book  from  which  he  will  derive  guidance  more  plain  or  more 
reliable. 

It  would  be  needless  to  multiply  quotations  to  show  the  manner 
of  the  author,  or  to  vindicate  our  high  opinion  of  the  excellence  of 
his  book,  both  because  the  manner  is  known  of  old  to  all  Scots 
lawyers,  and  because  we  have  already  been  permitted,  by  the  kind- 
ness of  Mr.  Fraser,  to  make  use  of  two  of  the  most  important 
chapters,  those  on  the  construction  of  the  Master  and  Workman  Act. 
It  is  proper  to  note  however,  for  the  information  of  our  readers, 
some  of  the  more  important  matters  dealt  with. 

We  venture  to  think,  though  Mr.  Frjwer  has  not  himself  drawn 
any  such  inference,  that  the  first  section  of  the  third  chapter  dis- 
closes, in  its  very  clear  exposition  of  the  somewhat  obscuie  question 
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as  to  common  law  enforcement  of  specific  performance  of  contracts 
of  service,  an  important  defect  in  the  law,  and  one  which  demands 
attention  from  a  Legislature  which  is  now  more  ready  to  (Jevote  its 
time  to  the  grievances  of  servants  than  to  those  of  masters  and 
mistresses.  The  grave  questions  of  domestic  government  and 
economy  to  which  the  minds  of  the  Saturday  Reviewers  and  other 
grave  writers  are  periodically  applied,  would  probably  be  best 
solved  by  giving  either  party  a  remedy  for  breach  of  engagement 
which  could  be  more  easily  resorted  to,  and  would  cost  less  time 
and  trouble  than  an  action  of  damages  in  the  Small  Debt  Court. 
We  ask  what  other  practicable  and  attainable  remedy  is  there  at 
present  for  a  wrongful  desertion  by  a  domestic  servant,  or  a  wrongful 
dismissal  by  a  mistress  ?  And  why  should  the  contract  of  domestic 
service  not  be  enforced  by  as  stringent  remedies  as  contracts  of 
hiring,  which  are  really  of  less  importance  to  the  comfort  and 
prosperity  of  the  public. 

The  exposition  of  the  obligations  of  the  servant  in  Cliapter  III. 
is  very  full  and  valuable,  and  we  have  hardly  detected  a  word  to 
which  exception  can  be  fairly  taken.  Sometimes  perhaps  even  an 
excess  of  caution  is  observed,  and  the  writer  shrinks  from  laying 
down  propositions  which  are  not  covered  by  express  decisions. 
Thus,  speaking  of  the  servant's  right  to  know  the  reason  of  his  dis- 
missal, after  referring  to  the  English  cases,  and  to  the  opinion  of 
Lord  Deas  in  Watson  v.  Burnett,  Feb.  8,  1862,  24  D.  494,  Mr. 
Eraser  says : — 

From  this  it  would  appear,  that  although  the  master  pardon  or  overlook  a 
number  of  acts  of  misconduct,  and  ultimately  dismiss  the  servant  for  an  act 
which  must  not  have  been  sufficient  to  justify  the  dismissal  per  se,  he  will  not 
necessarily  be  thereby  barred  from  founding  on  the  preceding  acts,  which  he 
had  pardoned,  in  order  to  constitute  a  sufficient  ground  of  dismissal,  by  show- 
ing a  continued  course  of  misconduct  which  repeals  the  condonation  of  the 
first  offences.  It  seems,  however,  unsettled  whether  he  can  justify  the  dismissal 
by  alleging  an  act  of  misconduct  not  known  to  him  at  the  time  of  the  discharge 
{Uussons  V.  Skinner,  11  M.  &  W.  .161,  Ridgway,  3  Ad.  and  El.  171),  where  the 
case 'goes  to  a  jury  on  a  question  whether  the  dismissal  was  justified,  it  seems 
(in  England  at  least)  to  be  for  the  iury  to  say  not  only  whether  it  was  so,  but 
also  whether  the  dismissal  really  ana  bona  fide  took  place  on  the  ground  alleged 
{Smith  V.  AUm,  3  F.  &  F.  157). 

It  may  be  noticed  that  the  questions  here  mooted  were  fully 
discussed  though  not  decided  in  the  unreported  case  of  Macpherson 
V.  L(yrd  Henry  Bentinck,  Feb.  26,  1869  (see  13  J.  of  J,  209),  where 
a  very  instructive  and  suggestive  opinion  appears  to  have  been 
given  by  Lord  Deas,  and  where  judgments  of  the  sheriffs  in  the 
session  papers  contain  very  full  arguments  on  the  subject  The 
English  law  is  thus  stated  in  Smith  s  Mercantile  Law,  in  a  passage 
which  is  worth  quoting  for  the  purpose  of  comparison  with  Mr. 
Fraser : — 

It  was  further  held  in  that  case  {Ridgway  v.  Hungcrford  Market  Co.),  and  the 
doctrine  has  been  since  confirmed,  that  a  master  who  has  discharged  his  ser- 
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vant  for  an  inenfficient  cause,  is  not  precluded  from  afterwards  justifying  that 
dismissal  by  alleging  any  sufficient  cause  that  may  have  been  in  existence.  In 
a  subsequent  case  some  doubt  seems  to  have  been  entertained  whether  the  mis- 
conduct must  not  have  been  known  to  the  master  at  the  time  of  the  discharge 
(Chuiions  V.  Skinner,  ctt.,  which  turned  however  a  good  deal  on  the  form  of  the 
plea).  It  would  be  strange  however,  admitting  that  the  master  cannot  rely  on 
an  offence  which  he  has  not  at  first  put  forward,  that  the  servant  should  be 
allowed  to  rely  on  his  own  concealment  of  it 

We  have  only  space  to  refer  to  the  valuable  exposition  of  the  law 
relating  to  tlie  master's  obligation  to  indemnify  the  servant  for 
injury  sustained  in  his  service,  and  the  exceptions  to  the  rule  (pp. 
93-110,  and  198-229).  No  student  can  more  easily  make  himself 
master  of  this  important  branch  of  the  law  of  reparation  than  by  care- 
fully studying  this  admirable  statement  of  principles  and  decisions. 

One  feature  of  Mr.  Eraser's  book,  which  makes  it  not  less  useful 
and  a  good  deal  more  interesting  than  some  other  legal  treatises, 
is  his  habit  of  pointing  out  in  terse  and  forcible  language  tlie 
rationalia  of  our  rules  of  law.  Some  of  the  passages  in  which  this 
is  done  contain  lessons  in  morals  which  might  be  useful  beyond 
the  circle  of  professional  readers  to  which  the  book  is  likely  to  be 
confined,  and  deserve  to  have  a  much  wider  publicity.  Indeed,  a 
wider  and  more  accurate  knowledge  of  the  rules  of  law  treated  of 
in  this  work,  which  will  generally  b^  found  to  rest  on  very  sound 
principles  of  right  and  expediency,  would  tend  to  a  wholesome 
reform  of  many  of  the  evils  and  grievances  which  are  said  to  em- 
bitter the  relation  of  master  and  servant  in  these  times.  Those 
evils  are  not  always  due  to  faults  on  the  side  of  servants.  Mr. 
Fraser  points  out,  for  example,  that 

False  characters  may  be  prejudicial  in  other  respects  than  towards  the  servant ; 
for  if  a  false  one  to  the  servant's  prejudice  be  productive  of  injury  to  him,  a 
false  one  in  his  favour  is  equally  injurious  to  the  public. 

And  he  points  out  that,  though  there  has  not  been  any  express 
decision  in  Scotland  that  the  party  deceived  by  such  a  false  char- 
acter has  an  action  of  damages  against  the  granter  of  it  for  the 
injury  sustained,  yet  tlie  point  has  been  taken  for  granted  by  Lord 
Chief  Commissioner  Adam,  and  has  been  settled  in  the  affirmative 
in  England. 

The  chapter  on  the  liability  of  the  master  to  third  parties  for  the 
acts  of  the  servant  will  be  of  the  greatest  value  in  the  numerous 
cases  of  reparation  which  arise  out  of  this  relation.  We  notice 
that  Mr.  Fraser  questions  the  soundness  of  the  limitations  sup- 
posed to  be  engrafted  by  Cleghom  v.  Taylcrr,  Feb.  27,  1856,  18  1). 
664,  on  the  general  principle  as  to  contractors  established  by 
M'Lean  v.  JRussell.  The  lawyer  will  turn  with  interest  to  the 
exposition  in  the  same  chapter  of  the  rules  as  to  the  liability  of 
statutory  trustees  as  laid  down  in  Findlater  v.  Duncan,  and  after- 
wards altered  by  the  House  of  Lords  in  the  Mersey  Dock  Trustees  v. 
Gibb.    After  tracing  the  history  of  the  decisions,  Mr.  Fraser  says: — 
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The  following  would  accordingly  appear  to  be  now  the  state  of  the  law  :  FirH, 
If  the  legislature  authorizes  the  doing  of  a  particular  thing  the  doin^  of  it  can- 
not be  wrongful.  If  damage  results  therefrom  it  is  damnum  sine  injuria,  and 
the  only  remedy  is  to  apply  for  compensation  under  the  statutes  authoriz- 
ing what  would  otherwise  be  a  wrong.  But,  secondly,  this  does  not  infer  any 
exemption  on  the  part  of  those  authorized  to  make  or  maintain  works  from  the 
obligation  to  use,  by  themselves  and  their  servants,  reasonable  care,  that  in  the 
making  and  maintaining  of  such  works  no  unnecessary  damage  is  done  {Coe  v. 
JFise,  L.  R.,  1  Q.  B.  711).  Thirdly^  No  distinction  in  this  respect  arises  from 
the  fact  that  the  party  sought  to  be  made  liable  is  a  body  authorized  by  Act  of 
Parliament  to  make  and  maintain  public  works,  and  deriving  no  emolument 
from  doin^  so.  Such  bodies  equally  with  private  individuals  are  liable  for  the 
results  of  tneir  own  negligence,  and  that  of  tnose  who  stand  to  them  in  the  relation 
of  servants.  Lastly,  as  a  general  rule,  the  corporate  funds  alone  are  liable  for 
damage  arising  from  the  negligence  of  the  servants  of  the  corporation.  Neither 
individual  corporators,  nor  the  trustees  as  commissioners  to  whom  the  superin- 
tendence of  the  work  is  committed,  are  personally  responsible,  except  for  their 
individual  wrong  or  neglect  (pp.  187,  188). 

The  latter  portion  of  the  volume  relating  to  the  statute  law 
affecting  contracts  of  service,  need  not  detain  us.  It  is  enough  to 
say  that,  besides  the  portion  which  has  appeared  in  our  pages, 
there  are  exhaustive  chapters  on  the  Truck  Acts ;  on  Arbitration 
and  Conciliation ;  on  Combinations  among  Masters  and  Workmen ; 
on  the  Statutes  as  to  Embezzlement  by  Workmen  in  the  Felt, 
Woollen,  &c.  Manufactures ;  on  the  Factory  Acts ;  on  the  Work- 
shops Regulation  Act ;  on  Miners  and  on  Seamen.  The  third  part 
of  the  book  consists  mainly  of  statutes,  beginning  with  the  Sum- 
mary Procedure  Act  of  1864.  Mr.  Fraser's  introduction  to  the  Act 
is  interesting,  containing  a  brief  but  true  history  of  the  passing  of 
that  Act,  and  how  the  Lord  Advocate  (Moncreiff)  unfortunately 
and  unnecessarily  yielded  to  the  pressure  of  the  Justice  of  I^eace 
Clerks  and  the  country  gentlemen,  who  were  afraid  that  their  ease 
and  comfort  would  be  at  an  end,  and  their  power  seriously  im- 
paired, if  a  cheap  appeal  upon  points  of  law  was  allowed.  There 
are  nearly  a  hundred  and  fifty  pages  of  statutes,  including  the 
Factory  Acts,  and  it  is  j^roper  to  notice  that  this  part  of  the  book  is 
not  a  mere  rfeprint  intended  to  make  the  book  larger,  but  contains 
many  valuable  notes  explanatory  of  the  various  clauses,  and  showing 
the  judicial  interpretations  put  upon  them. 

The  remainder  of  the  Appendix  may  almost  be  called  the  most 
valuable  part  of  the  book  It  is  a  set  of  judicial  forms  intended  to 
assist  in  the  working  of  a  somewhat  imworkable  set  of  Acts  of 
Parliament;  and  the  forms  are  connected  by  a  brief  but  pithy 
series  of  observations,  which  will  well  repay  the  reader.  Under 
the  head  of  "Complaint  by  Master  against  Servant  at  Common 
Law/'  Mr.  Fraser  says,  "  It  seems  to  be  supposed  that  if  the  *  em- 
ployed '  does  not  come  within  the  provisions  of  the  Master  and 
Servant  Act,  he  can  be  reached  by  proceedings  at  common  law, 
whatever  be  the  nature  of  his  employment.  Salmon  fishers,  railway 
porters,  telegraph  clerks,  domestic  servants,  &c.,  have  been  prose- 
cuted and  ordered  to  find  caution,  or  at  common  law,  to  fulfil  their 
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contract,  under  the  penalty  of  imprisonment  It  does  humbly 
appear  to  me  that  all  these  prosecutions  are  illegal.  They  are  not 
warranted  by  the  principle  of  Baebum  v.  Eeid,  which  dealt  with 
a  totally  diiierent  kind  of  labour,  and  in  regard  to  which  only  there 
are  considerations  recommending  an  exceptional  proceeding,  which 
is  inconsistent  with  the  contract  of  hiring,  and  at  variance  with 
the  common  law  of  Scotland." 

Under  the  next  head,  Proceedings  under  the  Master  and  Servant 
Act,  1867,  Mr.  Fraser  again  assails  the  Summary  Procedure  Act, 
which  will  certainly  continue,  in  these  pages,  to  be  the  opprobrium 
of  country  justices,  their  clerks,  and  of  Lord  Advocate  Moncreiff, 
long  after  its  objectionable  provisions,  or  rather  omissions,  shall  have 
been  corrected.  The  judicial  procedure  here  given  supplies  what 
has  been  a  great  want  in  Scots  legal  literature,  and  goes  far  to  supply 
the  want  of  a  comprehensive  work  on  summary  convictions. 


^ht  Month 


ParliamerU  on  the  AppoirUment  of  Sir  Robert  Collier. — The  conduct 
of  the  Government  in  giving  the  late  Attorney-General  a  colourable 
qualification,  in  order  that  he  might  be  made  a  paid  member  of  the 
Judicial  Committee  of  the  Privy  Council,  was  discussed  in  the 
House  of  Lords  on  Thui-sday,  February  15,  and  in  the  House  of 
Commons  on  Monday,  Febniary  9.  The  Lord  Chancellor  made  by 
far  the  best  defence  for  himself  and  the  Government,  not  because 
he  showed  that  the  appointment  was  not  effected  by  a  colourable 
evasion  of  the  statute,  for  that  was  impossible,  but  because  he  made 
it  perfectly  plain  that  the  appointment  was  perfectly  honest  in 
intention,  and  that  he  really  believed  that  he  was  fairly  complying 
with  the  spirit  as  well  as  the  letter  of  the  statute.  It  is  no  doubt 
very  difficult  to  imagine  this,  but  he  made  one  point  which  was 
overlooked  before,  and  which  may  help  to  account  for  the  conduct 
of  the  Government,  viz.,  That  the  Bill  originally  contained  a  pro- 
vision requiring  a  certain  amount  of  experience  in  the  judges 
selected  for  the  appellate  tribunal,  and  that  that  provision  was 
struck  out  by  Parliament,  so  leaving  it  in  the  absolute  discretion  of 
the  ministry  whether  they  should  appoint  the  oldest  judge  or  the 
newest.  Lord  Cairns  admitted  that  if  the  Government  had  chosen 
a  bona  fide  judge  of  gix  months*  standing  tliey  would  have  been 
clearly  within  the  meaning  of  the  statute.  This,  however,  is  all 
that  can  be  said  for  the  ministry ;  for  it  is  plain  that  the  selection 
was  intended  to  be  made  from  the  men  who  were  actually  judges, 
and  not  from  those  whom  the  Government  thought  eligible  to  be 
judges.  Tliere  was  no  doubt  a  grave  error  of  judgment  in  appoint- 
ing Sir  Robert  Collier;  nearly  as  serious  a  blunder  as  the  I)uke  of 
Argyll  committed  in  using  unduly  violent  language  against  the 
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Lord  Chief-Justice,  our  representative  before  the  Court  of  Arbitra- 
tion at  Geneva ;  but  it  was  not  a  case  in  which  a  vote  of  censure 
ought  to  have  been  carried.  We  cannot  but  hope  that  the  lesson 
ministers  have  received  may  make  them  a  little  more  worldly  wise 
in  their  future  dealings  with  legal  appointments  and  measures. 
The  purest  motives  will  not  always  suffice  to  protect  them  from 
the  consequences  of  ill-considered  appointments  and  ill-timed  parsi- 
mony; and  it  is  not  every  mistake  which  is  hurtful  chiefly  as  a 
precedent,  and  can  therefore  be  sufficiently  punished  by  a  popular 
outcry  and  a  critical  division.  The  decision,  that  the  appointment 
of  Sir  Robert  Collier  was  not  worthy  of  a  Parliamentary  censure, 
will,  no.  doubt,  be  universally  approved,  although  no  one  really 
approves  of  the  appointment  upon  its  merits.  Even  those  who 
most  strongly  wished  that  it  should  not  be  condemned  by  Parlia- 
ment wished  also  that  the  appointment  had  never  been  made. 

R&port  hy  Committee  of  Sheriff- Substitutes  on  the  Reports  of  tlie 
Law  Courts  Commission. — The  Sheriff-Substitutes'  have  issued  a 
report  on  the  recommendations  of  the  Law  Courts  Commission, 
which  possesses  certain  points  of  interest.  It  is  a  satisfactory 
answer  to  the  accusation — so  often  reiterated  from  interested 
quarters — that  the  SherifiT-Substitutes  are  an  ambitious  and  dis- 
contented set  of  persons.  The  convener  of  the  Committee  who 
made  the  report  is  a  Sheriff-Substitute  who  gave  evidence  be- 
fore the  Commission  in  favour  of  the  double  office,  and  the  report 
is  what  might  be  anticipated  under  such  guidance.  The  patience 
and  unselfishness  of  it  is  something  worthy  of  all  praise.  The 
report  scarcely  contains  a  word  about  the  supposed  grievarices  of  the 
Sheriff-Substitutes.  It  is  notorious  that  the  great  majority  of  the 
Sheriff-Substitutes  have  their  salaries  fixed  at  or  close  to  the 
statutory  minimum ;  and  it  used  to  be  thought  that  the  Sheriff- 
Substitut^es  strongly  felt  that  the  minimum  was  perfectly  inadequate 
to  maintain  a  person  in  the  position  of  a  resident  magistrate ;  and 
that  it  was  miserably  small  when  compared  to  what  is  given 
to  any  similar  set  of  officials  within  the  United  Kingdom.  The 
Sheriff-Substitutes,  it  is  known,  have  been  trying  for  the  last  ten 
years  to  get  this  state  of  matters  remedied.  Two  successive 
Governments,  it  is  believed,  admitted  the  justice  of  their  claims ; 
and  when,  four  years  ago,  their  claims  were  on  the  point  of  being 
granted,  their  case  was  delayed  because  the  Law  Courts  Com- 
mission was  appointed,  and  it  has  since  remained  in  abeyance. 
There  is  at  least  the  semblance  of  a  giievance  here,  and  it  would 
not  have  been  surprising  had  the  report,  coming  from  interested 
persons,  dwelt  strongly  on  it,  and  set  out,  with  what  vigour  it 
could,  the  arguments  against  the  injustice  of  further  delay.  The 
report  contains  no  hint  that  the  Sheriff-Substitutes  suffer  from 
anything  like  a  pressing  grievance.  Whether  it  be  that  each  of 
the  Committee  has  been  raised  to  the  maximum  salary,  or  that 
each  has  a  private  fortune    or  that  all  stand  mute  of  malice 
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the  report — where  it  breathes  at  all — breathes  the  spirit  of  the 
mildest  contentment.  It  has  even  something  of  the  spirit  of  for- 
giveness. Nobody  would  have  thought  that  the  Sheriff-Substitutes 
had  a  particular  regard  for  the  Law  Courts  Commission.  The 
appointment  of  the  Commission  was  intended  to  shelve  the  dis- 
cussion of  a  question  in  which  they  were  interested ;  it«  selection 
was  such,  that  this  question  was  inevitably  to  be  answered  in  a 
sense  unfavourable  to  them,  and  its  reports  have  not  belied  what 
was  expected  from  it.  Yet  the  Sheriff-Substitutes  occupy  their 
brief  papei*  with  little  else  than  a  complimentary  "  recapitulation 
without  argument"  of  the  recommendations  made  by  the  Law 
Courts  Commission.  Their  approval  of  those  recommendations 
may  pass  for  what  it  is  worth.  The  points  on  which  they  do  not 
concur  with  the  Commission  are  the  only  points  which  can  interest 
any  one  except  themselves. 

The  Slierifl-Substitutes  "  do  not  consider  it  to  be  within  their 
proper  province  to  express  any  opinion  on  the  various  suggestions 
which  have  been  made,  implying  fundamental  changes  in  the  con- 
stitution of  the  Sheriff-Courts."  This  limitation  narrows  the  field 
considerably,  and  yet  one  is  surprised  to  find  that  almost  the  only 
point  of  any  importance  on  which  they  differ  from  the  Commission 
is  in  regard  to  the  patronage  of  the  office  of  Sheriff-Substitute. 
The  Commission,  it  will  be  remembered,  briefly  indicated  its 
opinion  that  the  Sheriff- Substitutes  should  still  be  appointed  by  the 
Sheriffs.  The  Sheriff-Substitutes,  with  equal  brevity,  give  their 
opinion,  that  the  patronage  should  be  exercised  by  the  Crown. 

The  Sheriff-Substitutes  make  some  suggestions  in  addition  to 
those  made  by  the  Commission.  Some  of  these  amendments  are 
deserving  of  consideration,  while  others,  though  probably  worth 
making,  are  unimportant.  These  additional  points  are — (1)  That 
the  Court  of  Session  should  have  power  to  remit  causes,  under  £50 
in  value,  for  trial  in  the  Sheriff  Courts ;  (2)  that  one  Sheriff-Sub- 
stitute should  be  empowered  to  act  occasionally  for  another,  and 
that  the  present  restrictions,  which  prevent  nearly  all  Sheriff-Sub- 
stitutes from  getting  anything  like  a  reasonable  vacation,  should  be 
removed ;  (3)  that  the  Sheriffs  should  be  relieved  of  the  duty  of 
going  upon  the  Small  Debt  circuits;  (4)  that  the  dates  of  the 
second  diets  in  criminal  jury  trials  should  not  be  fixed  till  the  first 
diet  is  held ;  (5)  that  in  place  of  merely  conjoining  the  offices  of  Com- 
missary-Clerk arid  Sheriff-Clerk,  the  Commissary  Courts  should  be 
entirely  merged  in  the  Sheriff  Court ;  (6)  that  the  Acts  of  1838 
and  1853  should  be  repealed,  and  a  Consolidation  Act  passed;  and 
(7)  tliat  the  old  Acts  of  Sederunt  should  be  repealed,  and  a  new 
comprehensive  Act  of  Sederunt  substituted.  These  various  recom- 
mendations are  evidence  that  the  Committee  have  considered  the 
subject  with  care. 

The  report  of  the  Sheriff-Substitutes  is  as  remarkable  for  what  it 
omits  as  for  what  it  contains.     It  contrasts  favourably  with  most 
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of  the  previous  productions  of  their  united  wisdom,  in  being  more 
devoted  to  the  consideration  of  public  mattei-s  than  of  their  own 
interests.  There  is,  however,  no  apparent  reason  why  the  latter 
should  receive  such  scant  justice.  It  must  have  been  an  exercise 
of  self-denial  for  the  Sheriff-Substitutes  to  say  so  little  on  the 
patronage  question,  but  it  is  a  puzzle  to  know  why  they  say  next 
to  nothing  on  the  question  of  salary.  The  Commissioners  have 
not  dealt  with  such  liberality  on  this  point  that  nothing  farther  is 
left  to  be  said.  On  the  contrary,  the  Commissioners  show  evi- 
dent signs  of  being  hampered  in  their  treatment  of  it  They 
must  be  convinced  that  the  salaries,  both  of  the  supreme  judges 
and  of  the  county  judges  in  Scotland,  are  fixed  unjustly  as  com- 
pared with  England,  and  that  no  sound  reason  exists  for  the  great 
disparity  which  is  made  in  both  cases ;  but  their  tenderness  for  the 
intermediate  judges  has  made  them  afraid  to  speak  out.  They  have 
been  afraid  to  propose  that  either  the  Court  of  Session  or  the  resi- 
dent SheriflFs  should  receive  larger  grants  of  public  money.  Had 
they  done  so,  there  would  have  been  an  irresistible  simplicity  in 
the  mode  of  providing  for  the  working  bees  by  killing  the  drones. 
The  subject  is  therefore  tenderly  handled.  Although  the  present 
maximum  for  the  resident  Sheriffs  is  below  the  minimum  of  the 
English  County  Court  Judges,  there  is  no  proposal  to  increase  it,  and 
indeed  only  one  additional  Sheriff-Substitute  is  lucky  enough  to  be 
recommended  to  be  raised  to  it.  Nor  have  they  courage  to  propose 
to  raise  the  minimum  to  more  than  half  the  maximum ;  and  their 
only  suggestion  for  providing  forsuch  increases  as  they  do  recommend 
is  to  obtain  them  by  diminishing  the  numbers  of  the  magistrates. 
These  proposals  the  Sheriff-Substitutes  contentedly  accept.  A  more 
vigorous  handling  of  them  would  certainly  have  been  wiser.  Had 
the  Sheriff-Substitutes  asked  whether  there  was  any  reason  why  the 
Judges  who  do  duty  in  the  larger  towns  and  districts  of  Scotland 
should  have  less  than  an  English  County  Court  Judge,  they  would 
have  put  a  question  which  it  would  not  have  been  easy  to  answer. 
Is  there  one  of  those  Judges  who  has  not  more  labour,  more  work 
of  a  higher  quality,  and  more  responsibility,  with  an  equal  social 
position  to  maintain  ?     It  is  always  wise  to  ask  for  what  is  right. 

The  Sheriff-Substitutes  also  pass  without  remark  the  absurd 
inequalities  which  the  Commissioners  propose  to  continue.  Of 
two  Judges  holding  absolutely  the  same  position,  and  doing  the 
same  work,  the  one  may  have  double  the  salary  of  the  other.  The 
system  on  which  the  Sheriff-Substitutes  are  paid  in  Edinburgh  and 
Glasgow  is  full  of  the  elements  of  mischief  They  are  paid  on  a 
graduated  scale,  adjusted  neither  according  to  amount  of  duty  nor 
to  length  of  service,  but  according  to  the  degree  of  favour  in  which 
the  Substitute  stood  to  the  Sheriff*  when  the  last  vacancy  occurred. 
Originally,  it  was  intended  that  the  Substitutes  should  rise  from 
the  lower  to  the  higher  salaries  by  seniority,  but  this  was  aban- 
doned on  finding  that  its  eli'ect  was  to  keep  the  whole  staff  at  or 
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about  the  level  of  capacity  which  the  minimum  salary  would  secure. 
The  next  stage  was  worse,  and  the  present  system  is  the  most  ingeni- 
ously wrong-headed  system  which  ever  was.  Parallel  it  has  no- 
where, but  one  may  get  an  idea  of  it  if  one  .should  suppose  that 
the  junior  Lord  Ordinary  had  two  thousand  a-year,  that  the 
salaries  of  the  others  rose  at  irregular  intervals  till  the  scale 
reached  the  senior  Lord  Ordinary,  who  received  the  full  salary  of 
three  thousand  a-year ;  and  that  (as  vacancies  occurred)  it  was  in 
the  power  of  the  Lord  President  to  say  on  what  st^p  of  the 
pecuniary  ladder  each  of  the  leaimed  Judges  should  sit.  The  worst 
enemy  of  the  Court  of  Session  could  not  wish  worse  for  it  than  a 
trial  of  this  system ;  and  it  is  surprising  that  in  thfe  Sheriff-Courts 
of  Edinburgh  and  Glasgow  its  evUs  have  not  been  more  felt. 

Equally  absurd,  though  not  equally  mischievous,  are  the  distinc- 
tions which  the  Commissioners  propose  to  retain  between  the 
Sheriff-Substitutes  on  the  mere  ground  of  residence.  The  Sheriff- 
Substitute  at  Paisley  has  as  much  work  as  any  of  the  Sheriff- 
Substitutes  in  Glasgow;  the  Sheriff-Substitute  at  Cupar  has  as 
much  as  any  of  the  Sheriff-Substitutes  in  Edinburgh,  and  yet  it  is 
proposed  that  those  who  live  in  the  smaller  towns  are  to  get  only 
about  two-thirds  of  the  salaries  of  those  who  live  in  the  larger 
towns.  The  expense  of  living  does  not  justify  the  difference. 
Given  equal  salaries,  most  men  would  (as  a  choice  of  evils)  rather 
live  in  Glasgow  than  in  Paisley,  and  (as  a  choice  of  pleasures) 
rather  live  in  Edinburgh  than  in  Cupar.  The  greater  expense  in  some 
things  is  balanced  by  the  greater  amenities  and  advantages  in 
others.  The  only  rational  way  in  dealing  with  such  matters  is 
the  way  which  the  Commission  and  the  Sheriff-Substitutes  have 
hitherto  missed,  that  of  first  pajring  equal  salaries  to  judges  who 
have  equal  rank  and  an  equal  amount  of  work,  and  of  then  making 
to  each  an  allowance  for  expenses  adequate  to  meet  those  actually 
incurred.  It  is  on  this  principle  that  the  English  County  Couit 
Judges  are  paid. 

As  interesting  to  the  Sheriff-Substitutes  as  the  question  of 
salary  is  the  question  so  closely  connected  with  it,  of  diminishing 
their  numbers.  This  is  an  important  question  both  for  them  and 
for  the  public  service.  It  may  add  to  the  importance  of  the  small 
counties  and  county  towns,  that  they  should  have  a  Sheriff  residing 
among  them  in  idleness,  but  no  Judge  can  altogether  maintain  his 
efficiency  who  is  permanently  idle,  and  no  Bar  can  be  always  equal 
to  its  work  when  it  has  only  a  few  cases  to  practise  upon.  To 
the  Sheriff-Substitutes  personally  the  matter  is  important  enough, 
for  the  public  is  impressed  with  the  idea  that  it  is  so  pleasant  to 
live  in  a  country  village  doing  nothing,  that  every  advocate  com- 
petent to  be  a  Sheriff-Substitute  is  willing  to  do  so  for  the  mere 
outlay  on  subsistence.  The  Sheriff-Substitutes,  however,  say  no- 
thing about  this  matter.  Nor  do  they  say  anything  about  the 
relative  proposal  to  have  stipendiary  magistrates  in  some  of  the 
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more  remote  places.  For  our  own  part,  we  happen  to  regard  this  idea 
with  no  kind  of  favour.  We  have  no  favour  for  the  notion  that 
inferior  people  can  do  a  little  bit  of  justice  well  enough  in  out-of-the- 
way  corners.  Let  there  be  qualified  judges  wherever  they  are  really 
required ;  but  if  resident  judges  were  placed  only  at  such  places  as 
they  were  really  needed,  and  reference  in  placing  them  were  had 
to  the  improved  means  of  railway  and  steamboat  communication, 
it  stands  to  reason  that  the  numbers  could  be  largely  diminished 
without  making  any  inconvenience.  At  most  of  the  places  where 
the  Commissioners  have  proposed  a  resident  stipendiary  magistrate 
a  good  Serjeant  of  police  would  be  fully  more  usefuL  Since  the 
Commission  reported,the  proposal  to  have  stipendiary  magistrates  has 
taken  greater  dimensions,  for  we  find  the  large  towns  proposing  now 
to  have  them.  This,  however,  opens  too  wide  a  field  to  be  entered 
on  incidentally. 

We  have  occupied  so  much  of  our  space  in  pointing  out  how 
cautious  the  Sheriff-Substitutes  have  been  on  the  matters  which 
directly  affect  themselves,  that  we  have  left  little  time  to  point  out 
their  equal  caution,  in  dealing  with  these  matters — equally  within 
their  province — which  are  more  interesting  to  the  public.  It  might 
have  been  useful,  for  example,  to  have  known  what  the  Sherifi*- 
Substitutes  thought  of  the  Lord  Advocate's  proposal  to  revolutionize 
the  mode  of  investigation  in  criminal  proceedings  in  Scotland ;  to 
the  Commissioners'  proposal  to  curtail  the  jury  in  the  Sheriff- 
Court  ;  and  to  the  Commissioners'  refusal  to  confer  the  power  of 
awarding  penal  servitude.  On  these  matters  the  Sheriff'-Substitutes 
do  not  commit  themselves.  Indeed,  caution  is  the  main  charac- 
teristic of  their  report,  and  though  it  is  extremely  satisfactoiy  to 
know  that  the  Sheriff'-Substitutes  occasionally  meet  to  consider 
matters  which  interest  them,  it  is  to  be  hoped  that  another  time 
they  will  not  be  so  sparing  in  giving  to  others  the  benefit  of  their 
thoughts. 

Free  Trade,  in  Land, — ^Every  day  something  occurs  to  show  that 
the  Land  Question  is  assuming  a  definite  and  practical  form,  and 
that  the  reforms  lately  proposed  by  the  Lord  Advocate,  and  some- 
what coldly  received  by  the  legal  profession  and  some  of  the  people 
of  Scotland,  were  only  a  little  in  advance  of  the  times.  We  are 
disposed  to  hold,  until  better  advised,  that  the  following  principles, 
among  others,  must  ultimately  be  given  effect  to  in  a  perfect  land 
law :  (1)  That  no  settlement  of  land  shall  be  made  otherwise  than 
on  living  persons,  and  that  when  an  attempt  is  made  to  give  an 
interest  to  unborn  children,  the  person  taking  the  interest  next 
preceding  that  given  to  the  unborn,  shall  be  the  absolute  owner. 
This  would  sweep  away  that  noxious  system  of  entails,  which  per- 
petuates the  existence  of  a  vast  mass  of  land  in  nominal  ownersliip. 
The  result  of  such  nominal  ownership  is  that  the  land  remains 
unimproved,  and  far  less  productive  than  it  would  be  under  a 
natural  system.     (2)  That  the  transference  of  land  shall  be  ren- 
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dered  easy  aud  inexpensive,  as  well  as  the  means  of  compelling  the 
sale  of  land  for  the  payment  of  charges  upon  it.  (3)  That  the 
power  of  distraining  or  sequestrating  for  rent  be  abolished,  and  that 
the  landowner,  having  the  opportunity  of  selecting  his  tenant,  shall 
have  no  priority  over  other  creditors.  This  apparent  restriction  of 
landlords'  rights  would  really  enable  the  landlords  to  obtain  and 
employ  more  capital  in  cultivation,  and  that  more  safely  than  can 
be  employed  in  the  actual  state  of  the  law. 

At  the  recent  meeting  of  the  Social  Science  Association  at  Leeds, 
where  the  Land  Question  underwent  considerable  discussion,  various 
opinions  were  stated  which  confirm  these  opinions,  and  show  what 
progress  is  being  made  towards  their  general  acceptance.  Amongst 
others,  Mr.  Arthur  Hobhouse,  Q.C.  (a  skilful  real  property  lawyer, 
and  just  appointed  legal  member  of  the  Legislative  Council  of 
India),  said  that  "  it  was  impossible  to  combine  any  simple  system 
of  conveyancing  with  a  very  complex  system  of  law,  and  that  by 
far  the  most  important  part  of  the  subject  was  the  effect  of  the 
law  as  to  the  devolution  of  land  on  the  mode  and  extent  of  owner- 
ship." With  the  existing  system  of  settlement,  rendering  a  forty, 
or  in  England  a  sixty  years'  title  necessary,  there  can  be  no  cheap 
or  speedy  transfer.  He  then  laid  down  the  only  just  principle, 
t.e.,  "  that  land  should  always  be  in  hands  capable  of  fulfilling  the 
duties  required  by  the  community  at  large.  It  was  so  in  feudal 
times  for  military  purposes ;  it  should  be  so  now  for  commercial  a7ul 
peaceful  purposes" 

He  pointed  out,  "  that  owing  to  settlements  and  to  personal  dis- 
abiUties  of  owners,  a  very  large  proportion  is  fettered  by  restric- 
tions," which  render  it  comparatively  useless  to  the  owners  and  to 
the  public.  The  remedies  Mr.  Hobhouse  proposed  were  these: 
"  1,  That  the  land  of  a  deceased  owner  pass  to  his  executor;  2,  that 
in  the  hands  of  the  executor  it  should  be  treated  as  personal  pro- 
perty now  is ;  3,  that  the  disability  of  beneficial  owners  should  not 
fetter  dealings  with  land,  but  that  his  trustees,  being  the  registered 
owners,  should  have  full  power  over  it ;  4,  that  nobody  should  be 
permitted  to  settle  land  except  on  persons  in  existence  at  the  date 
of  the  settlement ;  5,  that  the  period  for  bringing  an  action  for  the 
recovery  of  land  should  be  shortened.  In  conclusion,  he  warned 
his  hearers  of  the  great  difficulty  in  effecting  alterations  of  this 
kind,  especially  that  contained  under  the  fourth  head ;  even  that 
contained  under  the  second  head,  simple  and  obvious  as  it  was,  had 
been  urged  for  years  with  great  ability,  but  with  no  hope  of  success 
until  this  year."  It  is  remarkable  in  how  many  points  the  conclu- 
sions of  the  most  intelligent  law  reformers  in  England  coincide  with 
the  principles  as  to  tenures  which  the  Lord  Advocate  is  desirous  of 
introducing  into  the  lq,w  of  Scotland. 

Mr.  Vernon  Harcourt,  M.P.,  concurred  in  such  changes,  and  said 
"the  real  remedy  was  to  be  sought  not  in  a  system  of  registration, 
but  in  tlie  simplification  of  titles  themselves.    The  nominal  proprietor 
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of  an  estate  was  often  only  the  mere  recipient  of  rent  .... 
barely  suflBcient  to  meet  the  wants  of  his  family,  and  not  being  able 
to  get  the  capital  necessary  to  improve  the  land,  the  estate  lan- 
guished and  the  population  was  ruined.  ...  A  restriction  was 
required  upon  the  large  power  of  contingent  limitations  which  the 
law  at  present  permitted ;  he  did  not  suggest  any  interference  with 
rights  already  vested  or  created,  but  in  the  future  the  law  should 
allow  the  creation  of  no  estate  in  land  except  a  fee  simple." 

It  may  be  added  to  this  picture  of  the  position  of  the  proprietor 
of  an  entailed  estate,  that  besides  the  fetters  of  the  settlement,  he  is 
invariably  an  encumbered  owner,  for  the  efifect  of  entail  is  to 
impose  on  the  nominal  owner  various  charges  for  jointures,  younger 
children's  portions  of  past  as  well  as  present  generations,  which 
embarass  and  impede  all,  or  nearly  all,  useful  action.  The  estate 
going  to  the  eldest  son,  the  owner  almost  always  starves  the  estate 
in  order  to  make  some  provision  for  the  rest  of  his  family.  As  Mr. 
Harcourt  says,  "  if  old  families  are  worth  keeping  up  they  will  keep 
themselves  up  without  any  settlement  or  entail." 

The  Dean  of  Faculty  in  Glasgow. — We  much  regret  that  the  great 
pressure  of  matter  on  our  space  has  prevented  us  from  giving  so 
ample  a  notice  as  we  intended  of  the  Dean  of  Faculty's  recent  ad- 
dress on  Legal  Education.  Mr.  Gordon  is  the  representative  in  Par- 
liament of  two  of  our  Universities,  and  he  is  the  worthy  head  of 
the  Bar  of  Scotland,  a  body  which,  sixteen  years  ago  effected  (so  far 
as  the  Bar  itself  was  concerned)  a  large  portion  of  the  reforms  in 
legal  education,  which  are  now  exercising  tlie  minds  and  tempers  of 
English  lawyers.  The  Bar,  moreover,  has  still  got  something  to  do 
in  this  way,  and  we  shall  be  sorry  if  it  is  outstripped  in  the  path  of 
professional  reform  by  any  other  section  of  lawyers.  It  is  interest- 
ing therefore  to  notice  what  the  Dean  of  Faculty  has  to  say  about 
the  scheme  proposed  by  the  Council  of  Legal  Education  in  Eng- 
land. We  trust  that  the  views  he  expresses  may  not  only  encour- 
age the  reforming  party  in  England,  but  may  stimulate  Scotch 
lawyers  to  endeavour  to  raise  still  higher  the  level  of  legal  learning 
in  all  branches  of  the  profession  in  their  own  country.  After  re- 
marking that  it  was  "  difficult  for  one  who  was  comparatively  a 
stranger  to  the  working  of  a  system  to  form  an  accurate  judgment 
on  its  merits  or  demerits,  while  his  judgment  might  unconsciously 
be  prejudiced  in  favour  of  the  system  which  prevailed  in  liis  own 
country,"  Mr.  Gordon  went  on  to  say  that  Scotch  lawyers 

Might  be  permitted  to  express  an  opinion  formed  upon  the  experi- 
ence of  their  own  system,  and  it  must  be  kept  in  view  that  attendance  at 
Universities  for  certain  subjects  of  study,  including  branches  of  law,  and 
the  system  of  examination  as  to  proficiency  in  these  studies,  is  not  pe- 
culiar to  Scotland,  but  prevails  probably  in  a  more  comprehensive  and 
rigorous  form  in  France,  Germany,  Italy,  and  other  countries  of  the  CJon- 
tinent  First,  Was  it  proper  that  there  should  be  evidence  of  attendance 
on  lectures  on  the  diflerent  branches  of  law  in  a  Univerpity  or  other  public 
institution?     It  was  said  that  to  require  attendance  at  lectures  given  at  a 
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college  or  school  to  be  fonned  by  the  Inns  of  Court  would  be  equivalent  to  the 
creation  of  a  monopoly,  but  it  was  most  essential  that  the  attendance  should  be 
confined  to  classes  at  such  a  school.  In  accordance  with  the  course  followed  b^ 
the  Faculty  of  Advocates  and  other  legal  bodies  in  their  rules  for  admission,  it 
might  be  aeclared  that  attendance  at  lectures  on  the  particular  subjects  specified 
shall  be  recognized.  There  need  be  no  monopoly,  while  care  shall  be  taken 
that  a  student  of  law  shall  not  have  wholly  neglected  the  usual  means  of  ac- 
quiring knowledge  in  other  countries.  Then  again,  it  had  been  objected  that 
it  was  not  advantageous  that  the  students  for  the  two  branches  of  the  legal  pro- 
fession— ^the  Bar  and  legal  practitioners — should  receive  instruction  at  the  same 
institution.  That  objection  took  its  rise  from  two  different  sources.  Some 
members  of  the  Bar  in  England  apj>eared  to  apprehend  that  it  might  be  a  dis- 
advantage to  the  members  of  their  body  to  be  brought  into  too  familiar 
companionship  with  those  who  were  likely  to  have  the  selection  of  counsel  to 
advocate  their  clients.  They  in  Scotland  could  speak  of  the  attendance  of 
students  of  both  branches  of  the  legal  profession  at  the  same  course  of  lectures 
as  not  being  productive  of  the  injurious  consequences  apprehended.  Speaking 
for  himself,  and  he  was  sure  he  spoke  in  accordance  witn  the  opinions  of  most 
members  of  the  Bar,  he  had  never  felt  that  there  was  a  lowering  tendency  in 
the  association  of  the  members  of  the  two  branches  of  the  profession  in  the 
same  l^al  studies.  There  was  t^is  advantage  resulting  from  the  custom,  that 
an  aspirant  for  success  at  the  Bar,  who  had  no  other  professional  infiuence  to 
support  him,  thus  frequently  obtained  early  employment  in  his  profession  from 
his  fellow  students,  wiio  thought  he  had  the  ability  which  would  make  him  a 
good  lawyer  and  a  successful  pleader  for  their  clients.  It  was  somewhat  diffi- 
cult in  Scotland  to  appreciate  the  objections  urged  by  those  who  opposed  the 
proposal,  that  a  satisfactory  examination  in  certain  legal  studies  should  be 
essential  to  admission  to  the  Bar.  Such  an  examination  was  required  in  all 
other  professions  in  the  United  Kingdom — existed  in  other  countries  in  the  case 
of  lawyers — and  even  in  England  existed  as  the  test  of  the  qualifications  of  an 
attorney.  The  admission  of  a  member  of  the  Bar  to  practice  not  only  conferred 
upon  him  that  privilege,  but  also  a  title  to  hold  certain  judicial  appointments 
and  public  employments  ;  and,  therefore,  it  appeared  the  more  necessaiy  that 
he  should  possess  the  real  qualifications. 

The  Government  and  the  Jtidicial  Committee  of  the  Privy  CounciL — The 
January  number  of  the  journal  contained  the  correspondence  between  the  Lord 
Chief  Justice  and  the  Lord  Chancellor  with  regard  to  the  appointment  of  Sir 
Robert  Collier  as  a  paid  member  of  the  Judicial  Committee  of  the  Privy  Council, 
as  it  originally  appeared  in  the  Time*.  The  whole  correspondence  has  been 
reprinted,  in  obedience  to  an  order  of  the  House  of  Lords,  on  the  motion  of 
Earl  Stanhope.  It  contains  an  additional  correspondence  between  Lord  Chief 
Justice  Bovill  and  the  Lord  Chancellor,  and  a  letter  of  Mr.  Justice  Willes  to 
the  Lord  Chancellor.  The  Lord  Chief  Justice  of  the  Common  Pleas  writes,  on 
Dec  9,  that  he  entirely  concurs  in  the  views  of  Lord  Chief  Justice  Cockbum, 
and  says : — 

*  I  must  also  add  that  when  the  appointment  of  Sir  R.  Collier  as  a  Judge  of 
the  Common  Pleas  was  made,  if,  as  now  appears  to  have  been  the  case,  it  was 
intended  that  such  appointment  should  not  be  a  real  permanent  appK)iiitment, 
but  merely  as  a  qualification  for  another  office,  I  think  some  communication  to 
that  effect  might  and  should  have  been  made  to  me  as  the  head  of  that  Court. 

*  1  can  only  express  my  great  regret  that  a  little  more  confidence  does  not 
exist  between  the  Lord  Chancellor  and  the  chiefs  of  the  Common  Law  Courts 
with  respect  to  appointments  in  those  Courts,  more  especially  when  I  remem- 
ber that  on  the  first  day  of  last  term  I  alluded  to  the  filling  up  of  the  vacancy 
in  the  Common  Pleas,  and  it  now  appears  that  at  that  very  time  Sir  R.  Collier 
had  gone  down  to  Balmoral  with  a  view  to  his  appointment 

*  I  have  further  to  state  officially  to  you  that  the  delay  in  filling  up  the  vacancy 
in  the  Common  Pleas,  and  the  not  filling  up  the  vacant  appomtment  in  the 
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Queen's  Bench,  have  prevented  the  Court  of  Exchequer  Chamber  continuing 
its  sittings  in  error,  and  produced  a  serious  arrear  oi  cases  in  that  Court ;  in 
fact,  such  an  arrear  as  I  do  not  remember  to  have  ever  before  occurred.' 

The  Lord  Chancellor  replies,  expressing  his  feeling  of  pain  at  receiving  such 
a  letter,  and  declining  to  enter  into  an  altercation,  or  give  an  explanation 
except  in  Parliament,  and  adding,  \i4th  respect  to  such  matters,  *  I  will  only  say 
that  I  am  not  aware  of  any  wilful  discourtesy  or  want  of  confidence  on  my  part 
towards  all  or  any  of  the  judges.  On  the  contrarj*,  I  had  thought  till  lately 
that  I  had  lived  on  such  terms  of  intimacy  and  friendship  with  them  all  that 
it  would  not,  at  least  till  after  ample  opportunity  of  explanation  given,  be  judi- 
cially determined  that  I  had  been  guilty  of  "colourable  evasion"  in  any  act, 
public  or  private,  of  my  life.' 

The  reply  of  the  Lord  Cliief  Justice  Bovill  reiterates  his  views  as  to  the 
appointment,  and  defends  himself  for  writing  his  pi-evious  letter.  He  states 
his  opinion  that  it  was  the  manifest  and  expressed  intention  of  the  Legislature 
*  that  the  new  Judges  of  the  Privy  Council  should  be  men  of  tried  judicial 
X  experience,  and  that  this  had  been  clearly  indicated,  not  only  by  the  language 
of  the  statute  itself,  but  by  the  debates  in  Parliament.  It  appeared  to  m*^ 
therefore,  as  it  did  to  the  liord  Chief  Justice,  and  to  almost  every  one  both  in 
and  out  of  the  profession  to  whom  I  have  spoken  upon  the  subject,  that  the 
appointment  of  Sir  R.  Collier,  though  it  mignt  be  strictly  within  the  words  of 
the  Act,  was  contrary  to  its  spirit  and  to  the  intention  of  the  Legislature,  and 
that  it  was  in  that  sense,  and  in  that  sense  only,  an  evasion  of  the  statute. 

Considering  who  the  Judges  were  to  whom  the  appointments  are  imderstood 
to  have  been  offered  in  the  first  instance,  it  would  seem  as  if  your  Lordship  had 
at  first  acted  upon  the  same  view  of  the  intention  of  the  Legislature. 

The  appointment  of  Sir  R.  Collier  as  a  Judge  of  the  Common  Pleas,  not 
with  the  real  object  of  his  fulfilling  the  duties  of  that  position,  but  simply  for 
the  purpose  of  clothing  him  with  a  qualification  which  he  did  not  otherwise 
possess,  also  seemed  to  me,  as  it  did  to  the  Lord  Chief  Justice,  to  be  a  mere 
colourable  appointment  so  far  as  the  Common  Pleas  was  concerned,  and  there- 
fore a  degradation  of  the  judicial  office. 

I  also  could  not  help  feeling  that  by  the  arrangements  which  were  made,  a 
slight  had  been  passed  upon  other  membera  of  the  bench,  and  which  I  was 
sure  was  keenly  felt. 

I  cannot  consider  that  I  am  fairly  open  to  the  obser^'ation  of  condemniuj? 
your  Lordship  without  an  opportunity  of  your  being  heard,  especially  when  vou 
reserved  your  explanation  for  Parliament,  thus  selecting  a  time  and  place  when 
and  where  no  reply  could  be  off'ered  by  either  the  Lord  Chief  Justice  or  myself. 

Your  Lordship  has  construed  my  expression  of  regret  at  the  absence  of  confi- 
dence towards  the  cliiefs  of  the  Common  Law  Courts  as  a  charge  of  discourtesy. 
1  freely  acknowledge,  as  every  one  I  think  must  do,  your  general  courtesy  and 
kindness,  and  I  have  always  been  proud  of  enjoying  your  friendship  and  inti- 
macy ;  but  these  have  only  made  the  absence  of  all  confidence  in  our  official 
relations  the  more  painfully  apparent.  There  was  a  lime  when  the  Lord 
Chanceller  thought  it  right  to  communicate  confidentially  with  the  heads  of  the 
Common  Law  Courts  with  respect  to  the  arrangements  and  the  changes  and 
appointments  in  their  respective  courts,  and  in  that  way  he  became  not  only 
better  acquainted  with  any  special  requirements  in  the  constitution  of  the 
courts,  but  also  (without  the  slightest  interference  with  his  selection  of  a  judge) 
usually  obtained  much  better  information  than  he  could  possibly  himself  possess 
as  to  those  members  of  the  Bar  who  were  best  qualified  and  the  most 
eligible  for  promotion  to  the  Bench,  or  to  fill  a  particular  vacancy ;  and  I 
am  satisfied  that  such  confidential  communications  were  very  advantageous 
to  the  public  service.  On  the  several  occasions  of  the  removal  of  Sir  Mon- 
tague Smith  from  the  Court  of  Common  Pleas  to  the  Privy  Council,  of  the 
appointment  of  Sir  R.  Collier  as  a  Judge  of  the  Common  Pleas,  and  of  his 
subsequent  removal  to  the  Privy  Council,  and  of  the  subsequent  appointment  of 
Mr.  Justice  Grove,  I  never  received  the  slightest  communication,  direct  or 
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indirect,  Crom  your  Loidsliip  upon  the  subject  of  the  changes  in  the  constitution 
of  the  court  over  which  I  have  the  honour  to  preside  ;  nor  was  any  intimation 
made  to  ine  by  your  Lordship  as  to  the  nature  or  object  of  Sir  R.  Collier's  ap- 
pointment, or  that  it  was  to  oe  a  merely  nominal  and  temporary  appointment, 
it  seems  to  me  also  that  a  letter  was  a  more  suitable  occasion  than  a  debate  in 
Parliament  for  a  few  words  of  explanation  on  this  part  of  the  subject. 

Your  Lordship  has  been  good  enough  to  inform  me  of  your  intentions  with 
respect  to  the  vacant  judgesnip  in  the  Court  of  Queen's  Bench,  and  I  have  no 
hesitation  in  expressing  my  opinion  not  only  as  to  the  propriety,  but  the  actual 
necessity  of  filling  up  the  vacancy  in  that  court ;  but  considering  the  various 
duties  of  the  Common  Law  Judges,  and  the  arrangements  which  have  to  be 
made  amom;  themselves  for  discharging  those  duties  with  regularity  (and  which 
no  one  who  is  not  acquainted  practically  with  these  matters  can  properly 
appreciate),  I  shall  consider  such  a  scheme  as  you  have  suggested  (oi  adding 
the  duties  of  the  Judge  of  Bankruptcy)  wholly  impracticable  ;  and  I  venture 
tu  dissuade  you  from  attempting  it,  even  if  such  an  appointment  should  come 
within  the  meaning  of  the  last  Bankruptcy  Act,  which  I  have  not  had  an 
opportunity  of  considering.' 

The  following  is  the  very  cautious  and  guarded  letter  of  Mr.  Justice  Willes : 

OtUrspool,  Watf(yrd,  bth  Fek  1872. 
My  dear  Lord  Chancellor — I  have  no  objection  to  your  stating  or  reading 
anywhere  my  views  of  the  appointment  of  Sir  Robert  Collier. 

1.  The  appointment  was  legjil,  and  within  the  terms  of  the  statute. 

2.  "  Evasion  •'  of  the  law,  by  appointing  a  fit  man  according  to  the  law,  is  a 
**. sensational"  expression.  The  appointment  may  have  surprised  those  who 
had  not  sufficiently  considered  the  terms  of  the  Act,  but  it  was  no  evasion  of 
the  Act 

3.  Whether  Parliament  was  surprised  into  passing  the  Act  by  any  suppres- 
sion for  which  its  framere  are  answerable,  is  a  political  question  with  which  I 
decline  to  meddle.     Parliament  must  decide  that  for  itself. 

4  I  had  nothing  to  do  with  the  Lord  Chief  Justice's  letter  to  the  newspapers, 
or  the  correspondence  then  published.  I  do  not  agree  to  the  legal  objections 
there  suggested.  I  much  regret  that  the  judges*  opinions  should  be  so 
advertised. 

5.  The  practical  objection  is  to  the  statute  itself,  for  not  providing  a  suffi- 
cient inducement  to  the  judges  to  accept  the  office,  because  of  m&ing  no 
provision  or  compensation  for  their  existing  staff.  Upon  this  ground  I  thought 
Irom  the  beginning  that  the  fnimers  of  the  Act  must  have  contemplated  the 
appointment  of  Sir  Robert  Collier,  or  some  other  newly -appointed  iudge,  in 
the  event  of  judges  of  older  standing  declining  the  office.  It  is  now,  however, 
clear  that  this  was  not  the  general  impression,  though  I  believe  that  no  lawyer 
upon  an  impartial  construction  of  the  Act  could  pronounce  the  appointment 
to  Ije  other  than  lawful. 

Are  all  Murderers  Insane  1 — Most  of  our  readers  are  probably  of 
opinion  that  the  Home  Secretary  must  have  made  up  his  mind  to 
answer  this  question  in  the  affirmative.  At  least  no  other  reason 
can  be  conceived  for  exercising  the  prerogative  of  mercy  in  the 
heinous  case  of  Christina  Edmunds.  In  the  case  of  the  Eev.  Mr. 
Watson,  there  were  some  reasons,  apart  from  his  alleged  insanity, 
for  granting  a  commutation,  but  even  in  his  case  we  have  no  hesi- 
tation in  saying  that  the  law  ought  to  have  been  allowed  to  take 
its  course.  We  do  not  expatiate  on  this  subject  further  than  to  say 
that  these  cases  suggest  the  propriety  of  revising  the  constitutional 
law  of  the  empire  with  regard  to  capital  sentences.     The  sensible 
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remarks  of  Mr.  Fitzjames  Stephen  in  his  work  on  Criminal  Juris- 
prudence deserve  attention  at  the  Home  Office.    He  says : — 

The  case  of  what  is  called  impulsive  insanity  is  easily  dealt  with.  It  is 
said  that  on  particular  occasions  men  are  seized  with  irrational  and  irresistible 
impulses  to  kill,  to  steal,  or  to  bum,  and  that  under  the  influence  of  such  im- 
pulses they  sometimes  commit  acts  which  would  otherwise  be  most  atrocious 
crimes.  Many  instances  of  the  kind  are  collected  in  medical  books.  It  would 
be  absurd  to  aeny  the  possibility  that  such  impulses  may  occur,  or  the  fact  that 
they  have  occurred,  and  have  been  acted  on.  Instances  are  also  given  in  which 
the  impulse  was  felt  and  was  resisted.  The  only  question  which  the  existence 
of  such  impulses  can  raise  in  the  administration  of  criminal  justice  is,  whether 
the  particular  impulse  in  question  was  irresistible  as  well  as  unresisted  ?  If  it 
were  irresistible,  the  person  accused  is  entitled  to  be  acquitted,  because  the  act 
was  not  volimtary,  and  was  not  properly  bis  act.  If  the  impulse  was  resistible, 
the  fact  that  it  proceeded  from  disease  is  no  excuse  at  all.  If  a  man's  nerves 
were  so  irritated  by  a  baby's  crying  that  he  instantly  killed  it,  his  act  would  l>e 
murder.  It  would  not  be  less  murder  if  the  same  irritation  and  the  corres- 
ponding desire  were  produced  by  some  internal  disease.  The  great  object  of 
the  criminal  law  is  to  induce  people  to  control  their  impulses,  and  there  is  no 
reason  why,  if  they  can,  they  should  not  control  insane  impulses  as  well  as 
sane  ones. 

The  New  Legal  Appointments  in  Ireland, — The  appointments  consequent  on 
the  elevation  oi  the  Attorney-General  (Mr.  Barry)  to  the  judicial  bench  have 
been  completed.  They  are  all  appointments  which  will  meet  with  the  entire 
approbation  of  the  profession  and  the  public  At  one  time  some  apprehension 
was  entertained  that  political  and  Parliamentary  claims  might  possibly  out- 
weigh those  of  a  purely  professiomd  character  in  determining  the  choice  of  a 
Solicitor-General,  but  these  fears  have  been  completely  aispelled  by  the 
announcement  that  the  choice  of  the  Government  has  fallen  upon  Mr.  Palles, 
Q.C.  Barry,  J.,  has  been  for  a  long  time  one  of  the  foremost  advocates  and 
common  law  lawyers  at  the  Irish  Bar,  and  has  enjoyed  a  large  share  of  practice, 
both  in  Dublin  and  as  one  of  the  leaders  of  the  Munster  Circuit.  He  was 
called  to  the  Bar  in  1845,  and  appointed  Queen's  Counsel  in  1850.  He  was  ap- 
pointed third  Serjeant-at-Law  in  1866,  and  represented  Dungannon  in  Parlia- 
ment from  1865  to  1868.  He  was  appointed  Solicitor-General  in  1868,  and 
succeeded  to  the  office  of  Attorney-General  in  1870,  on  the  elevation  of  Mr. 
Sullivan  to  the  Mastership  of  the  Rolls.  The  Attorney-General's  promotion 
has  been  well  earned,  and  is  the  legitimate  result  of  success,  professional  and 

Earliamentary.  His  position  as  a  Nisi  Prius  advocate  and  common  law  lawyer 
as  long  been  establisned  ;  and  during  the  few  years  for  which  he  has  been  a 
member  of  the  Legislature  he  has  attained  a  recognised  position  in  the  House 
of  Commons.  We  can  produce  no  better  evidence  of  tliis  latter  proposition 
than  is  supplied  by  the  following  extract  from  an  article  in  the  Spectator,  an 
English  organ  of  the  highest  character  :  "  Mr.  Serjeant  Dowse  thoroughly 
de.'*erves  his  promotion.  There  is  not  a  more  steady  or  clever  politician  on  the 
list  of  Government  officials.  Hardly  ever  absent  from  a  division,  astute  as  a 
law  officer,  in  the  highest  degree  humorous  and  common sensical  as  a  general 
speaker,  he  is  one  of  the  thoroughly  cheerful  occupants  of  the  Treasury  Bench, 
and  gives  to  its  otherwise  too  lugubrious  earnestness  a  ray  of  sunshine — nay,  an 
air  of  stout  enjoyment."  The  appointment  of  Mr.  Palles,  Q.C,  to  the  office  of 
Solicitor-General  is  one  which  has  been  made  upon  professional  ^unds,  and  is, 
therefore,  eminently  worthy  of  approval.  It  must  be  admitted  that  Mr. 
Palles  holds  an  unrivalled  position  at  the  Chancery  Bar.  He  has  attained  this 
high  position  in  an  unpre<  edent^Klly  short  tiiae,  having  been  called  to  the 
Bar  in  1852,  and  appointed  Queen's  Counsel  so  ix'cently  as  1865. — Irish  Law 
Times. 
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Disinfeding  Lodgings. — In  the  County  Court  of  Liverpool,  Mr. 
Sergeant  Wheeler  has  decided  that  if  a  person  knowingly  lets  to 
another  person  a  house,  room,  or  part  of  a  house,  in  which  any 
person  suffering  from  any  dangerous  infectious  disorder  has  been, 
without  having  had  such  place  and  all  articles  therein  liable  to 
retain  infection  disinfected,  as  required  by  the  Public  Health  Act, 
1866,  is  liable  to  an  action  of  damages  at  the  instance  of  the  per- 
son to  whom  he  let,  if  he  contract  the  disease  in  consequence  of 
this  failure.  It  is  to  be  hoped  that  this  decision  will  be  extensively 
acted  upon.  The  Public  Health  (Scotland)  Act,  sec.  50,  contains  a 
similar  provision  applicable  to  persons  who  let  houses  or  lodgings, 
including  innkeepers,  which  is  enforced  by  a  penalty  of  £20.  No 
doubt  an  action  of  damages  might  also  be  brought  by  the  party 
injured. 

AppoiTvtTnents. — John  F.  M'Lennan,  Esq.,  M.A.,  Advocate  (1857), 
has  been  appointed  standing  counsel  for  drawing  and  revising 
Scotch  Bills.  It  is  satisfactory  that  so  good  a  selection  should 
have  been  made  for  the  first  appointment  to  an  office  of  great 
importance,  which  has  long  been  desiderated.  Mr.  M*Lennan  is 
eminently  qualified  for  this  office,  because  he  is  a  philosophic 
lawyer  as  well  as  a  practical  ono,  and  able  to  assist  his  political 
chiefs  from  the  storehouse  of  a  thoughtful  and  original  mind, 
thoroughly  acquainted  with  many  departments  of  economical  and 
social  science. 

Joshua  M'Lennan,  Esq.,  Solicitor,  Inverness,  has  been  appointed 
Procurator-Fiscal  at  Portree,  for  the  Skye  district  of  Inverness- 
shire,  in  room  of  the  late  Mr.  Alexander  Cameron. 

The  Sheriff-Clerkship  of  Clackmannan  will  be  filled  up  by  the 
appointment  of  Mr.  Ewing,  the  Commissary  Clerk,  in  accordance 
with  the  usual  policy  of  conjoining  the  two  offices. 

Mr.  QUAIN,  Q.C.,  has  been  appointed  a  Judge  in  the  Court  of 
Queen's  Bench.  It  has  long  been  a  matter  of  speculation  among 
the  profession  whether  the  Government  declined  to  fill  up  the 
vacancy  in  that  court  consequent  on  the  death  of  Mr.  Justice 
Hayes,  because  they  believed  they  had  no  power,  under  the  Parlia- 
mentary Elections  Act  1868,  to  reappoint  one  on  the  death  of  a 
Judge  appointed  under  that  Act,  or  because  they  wished  to  save 
money.  The  question  is  now  set  at  rest  by  the  appointment  of 
Mr.  Quain ;  and  we  understand  that  the  Lord  Chancellor,  in  his  letter 
of  appointment,  signified  that  the  vacancy  would  not  have  been  filled 
up  but  for  the  continued  engagement  of  Chief  Justice  Bovill  on 
the  Tichborne  case,  and  the  probable  absence  of  the  Lord  Chief 
Justice  at  Geneva  during  the  coming  year. — Law  Times. 

Faculty  of  Procurators,  Dundee. — The  annual  meeting  was  held 
nn  1st  Febiuary,  w^hen  the  following  office-bearers  were  elected: — 
^Ir.  Joiix  Boyd  Baxter,  Preses;  "Mv.  John  Shiell,  Vice-Preses ; 
^Ir.  G.  Hekon,  Treasurer;  Mr.  John  A.  Swanston,  Secretary. 
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William  Young  Herries,  Esq.,  W.S.  (1817),  of  Spottes,  Kirk- 
cudbrightshire, died  at  Edinburgh,  Feb.  12,  in  his  78th  year: 

Robert  Cox,  Esq.,  W.S.  (1832),  died  at  Edinburgh  suddenly, 
Feb.  3. 

On  Monday,  February  12,  Patrick  Shaw,  Esq.,  Advocate  (1819), 
the  patriarch  of  Scottish  law  reporting,  arrived  at  his  long  rest, 
wearied  out  by  writing  and  editing  law-books,  advising  writers  of 
law,  enforcing  method  in  the  Sheriff  Court  of  Chancery,  and  the 
burden  of  old  age  and  of  physical  anguish  which,  in  neuralgic  forms, 
pressed  upon  him  almost  incessantly  during  the  closing  eighteen 
months  of  his  life.  He  had  attained  to  seventy-five  years  of  age,  having 
been  born  in  Ayr  on  the  18th  of  June  1796.  He  was  one  of  a 
family  of  fourteen,  the  eldest  sister  of  which  family  became  the  wife 
of  Georf^e  Joseph  Bell,  the  distinguished  commentator  on  Scotch 
Law,  and  the  next  sister  of  which  (still  moving  in  London  full  of 
vivacity  in  spite  of  eighty-five  years)  married  Sir  Charles  Bell,  who  was 
as  distinguished  in  anatomy  and  physiology  as  his  elder  brother  was  in 
jurisprudence.  Mr.  Patrick  Shaw,  after  completing  his  elementary 
education  at  Ayr  Academy,  passed  through  those  courses  of  study 
that  were  necessary  to  admission  to  the  Faculty  of  Advocates, 
addin^T  thereto  attendance  in  Paris  on  the  lectures  of  Guizot  and 
Villeinain.  In  1819  he  was  admitted  a  member  of  that  learned 
body.  A  very  short  experience  having  pointed  out  to  him  the 
inconvenience  of  appealing  to  unreported  cases,  as  was  common  in 
those  days,  and  the  many  evils  that  resulted  from  the  ordinary 
reports  being  three  years  in  arrear,  and  somewhat  imperfect  after 
they  did  appear,  he,  in  concert  with  Mr.  James  Ballantine,  also  from 
Ayrshire,  commenced  in  1821  that  series  of  reports  which  were 
familiarly  known  as  "  Shaw's  Cases,"  and  as  "  Shaw  and  Dunlop," 
the  late  Mr.  Alexander  Murray  Dunlop  having  after  the  first  year 
taken  Mr.  Ballantine's  place,  and  giving  the  new  venture  all  the 
benefit  of  his  conscientious  acuteness.  Their  reports  may  be  said 
to  have  made  the  decisions  of  the  Court  of  Session  acceptable  to  all 
Scottish  lawyers  for  the  first  time,  and  certainly  introduced  a  new 
era  of  law  reporting.  An  extension  of  the  same  scheme  produced 
"  Wilson  and  Shaw's  House  of  Lords'  Reports,"  and  also  those  of 
Shaw  and  Maclean.  **  Shaw's  Digests,"  containing  the  rubrics  of 
the  decisions,  a  sort  of  concentrated  extract  of  the  law  expounded 
in  the  reports,  followed  in  due  course.  No  law  book  has  been  so 
much  used  in  Scotland  as  that  book  and  its  progeny,  and  its  utility 
is  undoubted,  though  it  may  not  have  effected  all  that  witty  Patrick 
llobertson  imi)lied  in  regard  to  it,  when  he  asserted  that  "  after  its 
publication,  a  man  could  at  times  go  out  to  dinner." 
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Mr.  Shaw's  intimate  knowledge  of  cases  acquired  in  the  arduous 
business  of  reporting  rendered  him  a  very  valuable  adviser  to  his 
brother-in-law,  Professor  Bell,  and  there  is  good  reason  for  believing 
that  not  a  little  of  the  accuracy  of  Professor  Bell's  Principles  and 
Commentaries  in  matters  of  detail  was  due  to  him.  In  conjunction 
with  the  Professor  he  gave  a  good  deal  of  assistance  in  the  preparation 
of  Lord  Murray's  great  Bankruptcy  Act  of  1839.  When  the  Court 
of  Chancery  was  established  in  1847,  he  received  the  appointment 
of  Sheriff,  and  he  discharged  the  duties  of  the  o£Bce  with  fidelity 
and  zeal  until  the  beginning  of  1869,  when  ill  health  compelled 
him  to  retire.  His  love  of  method,  which  approached  to  a  passion, 
and  a  slight  tendency  to  grow  indignant  over  all  obstructions  in  the 
way  of  carrying  out  his  designs,  sometimes  embroiled  him  with 
careless  agents ;  but  as  to  his  judicial  integrity  and  capacity  there 
could  be  no  question.  The  only  objection  to  him  as  Sheriff  of 
Chancery  was  that  he  did  his  work  too  well,  and  was  fancied  to  be 
exacting  in  the  observance  of  rules  beyond  what  adequate  discharge 
of  duty  to  the  public  required. 

In  private  he  was  known  to  be  hot-tempered  and  warm-hearted; 
persistent  in  friendship,  but  not  in  malignity,  and  accustomed  to  do 
good  by  stealtL  A  few  select  friends,  among  them  Dean  Bamsay, 
Mr.  Bob^rt  Horn,  Lord  Cowan,  and  Lord  Ardmillan,  the  two  last 
partly  bound  by  Ayrshire  ties,  continued  to  visit  him,  and  chat  with 
him  to  the  end,  for  though  his  sufferings  were  severe,  his  mind  was 
not  clouded,  and  he  could  even  laugh  in  intervals  of  agony  down 
to  the  last.  In  1860  he  married  a  lady  who  has  done  much  to 
soothe  the  solitude  of  eighteen  months'  confinement  to  his  room, 
when  he  was  consciously  waiting  for  death  as  his  sole  hope  of 
release  from  paroxysms  of  pain.  His  mind  was  strongly  gifted  for 
and  biassed  towaids  the  setting  of  things  in  order,  and  his  intel- 
lectual qualities  were  fully  as  much  tho^e  of  an  engineer  as  of  a 
lawyer,  his  head  being  squarish  in  shape,  somewhat  of  the  James 
Watt  type.  His  literary  style  is  terse  and  clear,  the  inaximum  of 
meaning  being  packed  into  the  minimum  of  words.  His  reports 
are  his  most  vaJuable  contributions  to  legal  literature.  His  book 
on  Obligations,  published  in  1847,  is  too  much  of  a  mere  expounder 
of  the  views  of  Professor  BelL  His  edition  of  BelFs  Commentaries, 
published  in  1 858,  was  a  faithful  bit  of  work,  though  it  is  now 
pretty  much  superseded,  as  was  also  his  edition  of  Bell's  Principles, 
published  in  1860.  The  legal  profession  owe  him  more  than  most 
of  its  members  will  even  care  to  know ;  more  than  any,  save  a  very 
few,  will  ever  care  to  acknowledge.  Abstract  him  and  his  efforts 
from  the  recorded  law  of  the  last  half  century,  and  how  many  queer 
vacuities  would  become  apparent. 
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Sheriff  Lamond. 
Morton  &  Son  v,  Babclat  &  Others. 

Sale — Verbal  Guarantee. — ^Thifi  was  an  action  for  the  price  of  a  quantity  of 
wood  against  three  parties — Barclay,  Smith,  and  Sharp.  The  two  former 
allowed  decree  in  absence  to  go  against  them.  Shan)  appeared,  and  pleaded 
that  he  was  merely  a  servant  of  the  other  two  defenders,  who  were  joint  con- 
tractors for  the  making  of  a  railway,  for  which  the  wood  was  ordered  and  used ; 
that  they  had  ordered  the  wood,  and  that  he,  as  their  seirant,  had  merely  gone 
to  the  pursuers'  woodyard  the  following  day  and  removed  it  The  pursuers 
ftdmittea  that  Barclay  and  Smith  had  ordered  the  wood,  but  alleged  that  they  had 
said  that  Sharp  would  see  it  paid.  Further,  that  the  latter  when  he  came  for  the 
wood  next  day,  had  said  that  he  would  see  it  paid.  A  proof  having  been 
allowed,  the  result  of  it  was  to  show  that  Sharp  was  the  servant  of  Barclay  and 
Smith,  while  the  two  latter  denied  that  they  had  eaid  that  Sharp  would  see 
the  wood  paid.  As  to  what  passed  when  Sharp  went  for  the  wood,  one  of  the 
pursuers'  nrm  and  a  workman  deponed  that  Sharp  had  stated  verbally  that  he 
would  see  the  price  paid,  while  Sharp  denied  this.  The  defenders'  agent 
founded  on  the  Mercantile  Law  Amendment  Act,  which  requires  that  '^  all 
guarantees,  securities,  or  cautionary  obligations  made  or  granted  by  any  person 
for  any  other  person,  and  all  representations  and  assurances,"  &c,  ^  shall  be  in 
writing,  and  shall  be  subscribed  by  the  person  undertaking  such  guarantee,'* 
&c.,  "  otherwise  the  same  shall  have  no  effect"  The  Sheriff-Substitute  held 
that  it  was  not  a  cAse  of  guarantee  ;  that  although  a  servant,  it  was  proved  by 
two  witnesses  against  one,  that  Sharp  when  he  went  for  the  wood  had,  by  what 
he  had  «ncl,  interposed  his  personal  responsibility  for  the  price,  and  so  must  be 
held  liable  as  well  as  Smith  and  Barclay.  Decree  accordingly  pronounced 
against  Sharp,  with  lOs.  costs. 

Act, — Anaerson. A  It, — Macbeth, 


•     SHERIFF  COURT  OF  PERTHSHIRE. 

Sir  Archibald  DonaLAS  Stewast  v.  Nicholls  Stswabt. 

Fiocturee, — This  was  a  question  raised  Ky  interdict  at  the  instance  of  the  heir 
of  entail  of  the  estates  of  Qrandtully  and  Murthly  against  the  executor  and 
general  disponee  of  the  late  proprietor-in-tail.  After  a  report  from  Mr. 
Kliind,  architect,  Edinburgh,  and  ]>ersonal  inaction  by  the  Sheriff-Substitute, 
he  pronounced  the  following  interlocutor: — 

Perth,  Oct,  6,  1871. — Having  heard  parties'  procarators,  and  with  them  pre- 
viously inspected  the  subject  matters  in  dispute,  and  made  avizandum  with  the 
whole  proceedings.  First — With  reference  to  the  pictures,  mirrors,  and  tapestry, 
and  other  articles  within  the  music-room*and  the  ante-room  oil  the  music-room, 
and  on  the  stair  between  the  music-room  and  the  billiard-room,  and  in  the 
entrance-hall,  so  far  as  reported  on  as  being  fixtures.  Finds  under  the  circum- 
stances that  all  the  same  are  fixtures.  Second,  Finds  the  kitchen-range  is  a 
fixture.  Third,  Finds  the  iron  brackets,  the  vases,  both  iron  and  stone,  the 
eolunm  and  iron  bust,  balls  of  stone  and  pillars  and  chains  in  the  garden  and 
grounds  suirounding  the  mansion-house,  hecks  and  chains,  and  the  bell  in  the 
stable,  are  all  fixtures.  Fourth,  Finds  the  forcing  beds,  with  their  sashes,  fix- 
tures.   Fifth,  Finds  the  book-cases  in  the  library  are  moveable.    Sixth,  Finds 
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that  the  grates  in  the  dining-room^  drawing-room,  parlour,  and  bed-rooms  are 
moveable.  Seventh,  Finds  the  gas  brackets  in  the  dining-room,  drawing-room, 
and  bed-rooms  throughout  the  house  are  fixtures.  Lastly,  Finds  all  the  articles 
reported  on  as  moveable  on  page  30  of  Mr.  Rhind's  report  to  be  moveable,  with 
the  exception  of  the  gas  brackets,  forming  the  subject  of  the  immediate  previous 
finding.  Repels  all  the  defender's  defences  and  pleas,  so  far  as  opposed  to  these 
several  findings ;  and  Finds  that  the  articles  hereinbefore  found  to  be  fixtures 
pass  with  the  mansion-house  to  the  pursuer,  Sir  Archibald  Douglas  Stewart 
With  these  findings,  orders  the  cause  to  be  enrolled,  that  a  decermtur^  may  be 
given  in  terms  thereof,  so  far  as  the  same  is  consistent  with  the  prayer  of  the 
petition,  and  reserving  all  questions  of  expenses. 

Notes, — There  are  few  questions  in  law  of  greater  nicety  and  subtilty  than 
that  of  fixtures.  The  question  assimies  different  aspects  in  different  positions. 
It  sometimes  arises  between  an  heir  and  executor,  and  this  state  of  the  case 
may  be  farther  complicated  by  the  fact  whether  the  last  proprietor  was  so  abso- 
lutely, or  only  in  lilerent ;  and  again,  whether  the  heir  is  one  of  line  or  by  des- 
tination. The  question  frequently  arises  between  landlord  and  tenant,  and 
there,  again,  differences  exist  between  an  urban  and  an  agricultural  subject, 
and  especially  where  the  lease  is  for  purposes  of  trade  and  manufacture.  A 
third  series  of  cases  arise  between  heritable  and  personal  creditors  seeking  to 
attach  articles  on  the  ground.  And  a  last  section  of  these  cases  are  those  aris- 
ing between  creditors  attempting  to  attach  articles  as  the  property  of  a  tenant 
in  a  question  with  the  landlord.  In  all  those  branches  of  the  question,  there 
are  of  necessity  other  and  important  elements  beyond  the  mere  fact  of  fixity 
or  movability.  No  doubt,  this  last  is  the  primary  point  in  the  inquiry.  Where 
the  article  questioned  cannot  be  removed  ^^dthout  utter  destruction,  or  sub- 
stantial injury  to  itself^  or  to  the  heritage  with  which  it  connected  them,  there 
can  be  no  doubt  but  it  must  be  held  as  fixed,  seeing  that  by  such  dislocation 
and  annihilation  loss  must  be  suffered  by  one,  and  benefit  received  by  neither 
party.  But  the  reverse  does  not  hold  equally  sound — that  what  can  be.  removed 
must  of  necessity  be  moveable.  In  point  of  fact,  under  the  omnipotence  of 
force,  it  may  be  said  that  every  article  is  subject  to  motion.  In  some  American 
cities  houses  are  made  to  order,  and  sent  by  wagons  to  their  selected  site.  So, 
too,  well  grown  trees  are  by  mechanical  apphances  uprooted  with  their  sur- 
rounding soil  and  planted  in  other  localities.  The  nice  distinctions  between 
conjunctions  with  the  tenement  b^  driven  nails  and  screws  appears  a  very 
flimsy  element,  by  itself,  to  determine  the  question.  No  doubt  tne  construc- 
tion of  the  article  is  of  primary  importance,  but  then  that  must  be  viewed  in 
close  connection  with  its  object  or  destination  following  on  the  intention  of  the 
party  originally  placing  it  Accordingly,  in  the  old  Scotch  case,  25th  February 
1783y  JohnsUm  v.  Dolme,  windows  and  doors  brought  to  the  ground,  but  not 
yet  introduced  into  the  walls  of  a  house,  were  nevertheless  held  to  be  part  of 
the  house  by  destination.  In  the  old  English  case  of  Warner  v.  Fleetwood^ 
quoted  by  Lord  Coke,  it  was  found  that  wainscot  annexed  to  a  house  was 
parcel  of  the  house,  and  that  there  was  no  difference  in  law  if  it  be  fastened  by 
great  nails,  or  by  little  nails,  or  by  screws,  or  by  irons  put  through  the  posts  or 
walls,  but  if  fastened  by  any  of  tne  said  ways,  or  by  any  other  way,  the  lessee 
cannot  remove  it,  for  it  is  parcel  of  the  house. 

In  the  present  case,  the  parties  stand  in  a  veiy  peculiar  position.  The 
leading  pursuer  is  heir  of  entalL  The  defender  has  tne  twofold  character  of 
being  a  disponee  by  deed,  inUr  vivos,  and  also,  by  a  mortis  causa  settlement, 
universal  l^atee  and  executor  of  the  late  proprietor,  who,  it  is  not  disputed, 
erected  or  ^iced  aU,  or  at  least  most  of  the  articles  in  dispute,  in  their  present 
position.  The  solicitor  for  the  defender  very  ably  argued,  that  in  this  question 
the  twofold  title  of  his  client  was  very  strong,  and  that  of  the  pursuer,  the 
present  proprietor-in-tail,  very  weak.  He  represented  the  late  proprietor  as 
being  a  mere  liferenter,  and  therefore,  that  he  had  no  interest  to  ennance  the 
heritage,  but  the  reverse,  to  diminish  it,  for  the  benefit  of  his  executiy  at  the 
expense  of  the  next  heir  of  entaiL  The  Sheriff-Substitute  cannot  adopt  this  line  of 
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axgament.  The  source  or  origin  of  entail,  and  the  argument  for  its  continuation, 
is  the  perpetuation  of  ancient  families,  and,  therefore,  it  seems  to  follow  that 
each  successive  heir  in  the  line  must  feel  bound  in  honour  to  preserve  the 
estate  in  its  integrity  and  entirety,  and  (as  is  of  frequent  occurrence)  even  to 
acquire  new  estate,  and  place  the  same  under  the  fetters  of  the  olden  entail. 
This  becomes  stronger  or  weaker  with  the  fact  of  the  next  heir  in  the  entail 
being  closer  or  more  distant  from  the  existing  proprietor-in-taiL  Here  the  heir 
who  has  succeeded  is  the  brother-german  of  the  last  proprietor,  whilst  the 
party  opposing  is  not  said  to  be  of  any  the  most  distant  kindred  with  the 
ancient  stock.  The  deeds  on  which  he  claims  cannot  certainly  have  the  value 
of  onerous  deeds,  such  as  might  be  held  by  a  purchaser.  There  are,  doubtless, 
good  deeds  to  raise  this  competition,  and  cannot  be  challenged  by  way  of  ex- 
ception, and  in  this  Court.  So,  too,  on  the  other  hand,  any  claim  as  tor  heir- 
ship moveables  by  the  heir  is  perfectly  untenable.  Ist,  He  is  not  heir  of  line 
to  uie  last  proprietor.  2d,  The  moveables  claimed  are  not  of  the  class  of  heii^ 
ship.  But,  3a,  Such  claim  even  had  it  otherwise  existence,  is  abolished  by 
recent  Statute,  and,  in  fact,  no  claim  was  made  for  heirship  moveables  on  be- 
half of  the  pursuer.  . 

The  ShenfF-Substitute,  on  the  whole,  is  therefore  inclined  to  view  the  question, 
80  for  as  regards  the  competing  titles  for  the  subjects  in  dispute,  very  much  in  the 
same  light  as  if  the  late  proprietor.  Sir  William  DrunmionQ  Stewart,  had  been  an 
absolute  proprietor,  ana  that  the  present  petitioner.  Sir  Archibald  Douglas,  held 
from  him  a  separate  eonvevance  to  the  estate  of  Murthly,  and  the  defender 
held  from  the  same  proprietor  a  conveyance  to  the  moveables  on  the  same 
estate,  either  generally  or  by  specification.  The  question  then  resolves  into 
what  are,  in  point  of  fact,  essentially  fixed  or  moveable  ?  but  of  necessitv  this 
is  qualified  as  to  the  object  and  intention  applicable  to  each  article.  This  last 
element  is  very  important  in  all  cases,  and  all  the  greater  where  it  is  connected 
with  an  ances&al  mansion.  Lord  Mansfield,  in  Lawson  v.  Salnum,  observed, 
with  reference  to  certain  articles,  "  they  are  accessories  necessary  to  the  enjoy- 
ment and  use  of  the  principal.  The  owner  erected  them  for  the  benefit  of  the 
inheritance  ;  he  could  never  mean  to  give  them  to  the  executor.  On  the  reason 
of  the  thing,  therefore,  and  the  intention  of  the  testator,  they  must  go  to  the 
heir." 

The  solicitor  for  the  defender  ai>^ed,  that  the  fact  of  the  late  proprietor  con- 
veying as  moveables,  either  generally  or  in  special,  all  or  certain  of  the  articles 
in  dispute,  clearly  indicated  that  he  had  no  intention  to  design  or  dedicate 
them  to  the  mansion-house  and  estates.  But  the  answer  to  this  is  good.  If  it 
clearly  appears  that  at  the  time  the  articles  were  introduced  on  the  heritage, 
they  were  by  him  intended  and  designed  to  form  integral  parts  or  parcels  of 
the  heritage,  then  it  cannot  be  permitted  that  at  a  more  recent  period  on  change 
of  circumstances  he  repented  of  his  act,  and  sought  that  after  his  death  these 
should  be  separated  from  the  place  where,  and  the  object  for  which  he  at  first 
appropriated  them  reversed. 

The  late  baronet  succeeded  to  the  ancestral  estate  in  1839.  All  the  articles 
in  dispute  (with  but  few  exceptions)  were  afterwards  erected  or  placed  by  him 
in  the  mansion-house  and  grounds.  It  is  notorious  that  at  the  time  he  had  one 
son,  who,  in  the  event  of  his  survivorship,  would  succeed  to  the  entailed  lands. 
But  that  son,  after  reaching  majority,  died  some  years  before  the  death  of  his 
father.  This  is  a  very  important  fact  in  the  question  of  destination.  It  ex- 
plains why  Sir  William  at  one  time  did  so  much  to  adorn  and  enhance  the 
value  of  the  family  seat,  and  after  the  death  of  his  son,  he  might  desire  to 
undo,  so  far  as  he  could,  his  first  act,  and  increase  the  amount  of  his  executiy  at 
the  expense  of  the  heritage  now  falling  to  a  less  near  relative. 

The  Sheriff-Substitute  therefore  accepts  as  a  general  principle,  that  wherever 
he  finds  the  articles  such  as  a  tenant  would  at  his  own  hand  place  in  the  house 
leased  by  him  for  his  own  temporary  convenience  and  enjoyment,  and  not  in  some 
considerable  degree  fixed  to  the  tenement  such  as  would  entitle  his  landlord  to 
prevent  their  removal,  then  the  defender  should  prevail    But  where  any  article 
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is  80  far  fixed,  and  has  clearly  been  originally  placed  to  complete  the  architec- 
tural design  and  ornamentation  of  the  mansion-house  ana  grounds,  and-  ob- 
viously intended  to  be  permanent,  though  perhaps  it  might  be  possible  to 
desever  them  without  injury  to  such,  or  to  the  tenement,  but  which  separation 
would  clearly  be  injurious  to  the  amenity  of  the  place,  whilst  the  articles  in 
their  separate  state  would  be  little,  if  at  all,  suited  for  any  other  locality,  then, 
in  these  circumstances,  the  Sheriff-Substitute  is  of  opinion  that  such  articles 
must  remain  where  originally  placed. 

With  these  general  views,  the  Sheriff-Substitute  will  now  proceed  to  deal  suc- 
cessively ¥rith  the  articles  in  dispute.  He  has  received  much  benefit  in  this 
investigation  by  his  inspection  of  the  premises,  by  which  he  is  now  enabled 
closely  to  follow  Mr.  Rhmd's  very  able  and  exhaustive  reports. 

First  It  was  admitted  that  the  music-room  and  ante-room  were  erected  by 
the  late  Sir  William  Drummond  Stewart,  and  the  building  charged  against  the 
estate  under  the  Montgomery  and  other  Acts.  It  requires  only  a  glance  by  any 
person  to  discover  that  all  the  articles  within  these  rooms  enumerated  by  the 
reporter  were  designed  by  Sir  William  as  necessary  and  essential  adornments, 
and  now  to  remove  them  would  be  to  strip  the  walls  of  every  pretension  to 
ornament,  and  to  leave  them  in  a  state  totally  repugnant  to  all  ideas  of  taste. 
Sir  William  was  well  known  as  a  gentleman  of  very  superior  taste,  of  which  he 
has  left  many  superb  monuments  on  his  estate.  It  never  could  be  supposed, 
therefore,  that  he  intended  that  when  the  estate  passed  by  his  decease  to  the 
next  heir,  whether  as  near  as  a  son  or  a  degree  more  remote  as  a  brother,  these 
beautiful  creations  of  his  taste  should  be  dilapidated,  and  eveiything  which 
could  by  possibility  be  removed  should  go  to  his  executor.  It  is  quite  possible 
to  remove  the  pictures,  mirrors,  tapestry  reported  on  as  fixed,  but  then  their 
place  would  require  to  be  immediately  supplied  by  articles  of  the  same  kind, 
otherwise  the  rooms  would  be  totally  spoiled  ana  unfitted  for  their  original 
design.  The  pictures,  mirrors,  and  tapestry  are  not  in  frames,  but  form  the 
visible  walls  and  roofs,  so  in  fact  they  approach  as  near  as  possible  to  what  is 
known  as  fresco,  or  paintings  on  the  walls.  The  judgment  of  Lord  Romilly  in 
the  Rolls  Court,  D*£yncourt  v.  Gregory,^  on  this  part  of  the  case,  is  precisely  in 
point  Both  the  painting  and  the  tapestries  comd  unquestionably  be  removed 
m  this  sense,  that  they  could  be  taken  down  and  the  place  be  either  left  open 
or  be  filled  with  satin.  But  in  my  opinion  in  all  these  cases,  whether  it  be 
paper,  or  satin,  or  panels,  or  tapestry,  they  are  all  part  of  the  wall  itself,  and 
they  are  fixtures  not  to  be  removed.  In  all  these  cases  the  question  is  not, 
whether  the  thing  itself  is  easily  removable,  but  whether  it  is  essentially  a  part 
of  the  buildinff  itself  from  which  it  is  proposed  to  remove  it. 

Second,  Applying  much  that  has  been  said  under  the  previous  head,  the 
kitcben  range  was  obviously  intended  and  fitted  for  the  kitchen,  and  without 
which  it  would  cease  to  be  a  kitchen.  No  doubt  it  is  admitted  that  the  tenant 
has  removed  one  section  of  the  range  and  supplied  the  same  with  another,  but 
this  does  not  affect  the  question  of  aestination.  The  question  must  be  decided 
as  the  facts  stood  at  the  time  of  the  decease  of  the  late  proprietor.  In  Darby  v. 
Harru  (1  Q.  B.  895),  a  kitchen-range,  a  register-stove,  a  copper,  and  grates,  though 
admittedly  fixtures  removable  by  the  tenant,  could  not  be  distrained  for  rent 
by  the  landlord. 

JTiird.  All  the  articles  in  the  offices,  garden,  and  grounds  have  been  obviously 
placed  there  as  essential  ornaments,  and  to  take  them  away  would  require  that 
others  should  take  their  place,  otherwise  the  amenity  of  the  grounds  would 
greatly  suffer.  No  doubt  it  is  possible  that  they  could  all  be  removed,  or  at 
least  parts  of  them,  but  then  their  intrinsic  value  would  be  compara- 
tively small,  and  they  would  be  wholly  unsuited  for  any  other  mansion 
house.  This  may  be  illustrated  in  some  particulars.  The  largest  and  finest 
of  the  vases  being  of  Peterhead  granite,  might  be  removed,  but  with  great  risk 
of  injury,  but  then  it  would  leave  the  stone  socket  in  the  ground  with  the  pipe 
whicn  was  to  supply  it  with  water  to  form  a  fountain.  Again,  most  of^tne 
vases  when  removed,  would  leave  etone  foundations  in  the  ground,  which  would 
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require  either  to  be  excavated  or  Burmounted  with  other  ornamental  appen- 
dages. In  like  manner,  the  defender's  solicitor  admitted  that  the  larae  piAar  of 
iron  in  the  garden  was  a  fixture,  but  he  claimed  for  his  client  the  colossal  bust 
of  Minerva  on  its  top.  It  is  clear  at  a  glance  that  the  pillar  and  the  bust  are 
made  to  suit  each  other,  and  if  the  latter  be  removed  the  pillar  would  remain 
a  monstrosity,  whilst  a  similar  pillar  would  require  to  be  obtained  to  do  justice 
to  the  Goddess  of  Wisdom  if  removed  to  any  other  locality.  Lord  Romilly,  in 
the  case  before  noted,  decided  that  the  carved  kneeling  figures  on  the  staircase 
in  the  great  hall,  and  the  sculptured  vases  in  the  hall,  come  within  the  cate- 
gory of  articles  that  cannot  l>e  removed.  "  I  think,''  his  Lordship  adds,  *^  it  does 
not  depend  on  whether  any  cement  is  used  for  fixing  these  articles,  or  whether 
thev  rest  by  their  own  weight,  but  upon  this,  whether  they  are  strictlv  and  pro- 
perly part  of  the  architectural  design  for  the  hall  and  staircase  itself.  The  de- 
fender's solicitor  ingeniously  drew  a  distinction  between  these  articles  decided 
on  by  Lord  Romilly,  being  in  the  interior  of  the  mansion,  where,  in  the  present 
case,  they  are  outgide.  Perhaps  the  case  is  made  all  the  stronger,  seeing  that 
being  thus  more*  open  and  visible  to  the  public  vision  the  void  occasioned  by 
their  abstraction  would  be  all  the  more  seen  and  remarked  by  the  public,  &nd 
more  keenly  felt  by  the  proprietor  and  occupants. 

Fourth.  There  can  be  no  doubt  of  the  identity  of  the  sashes  of  the  forcing- 
beds  with  their  frames.  The  sashes  no  doubt  are  moveable,  else  they  would  be 
useless,  but  to  have  them  removed  elsewhere  would  require  new  sashes  for  the 
frames  at  Murthly,  and  new  frames  for  the  sashes  at  the  place  to  which  they 
would  have  been  removed. 

Fifth,  The  Sheriif-substitute,  with  reluctance,  differs  with  the  skilled  reporter 
as  to  the  book-cases  in  the  library.  In  the  first  place  they  are  clearly  moveable 
in  point  of  fact.  They  are  in  no  wry  attached  to  the  wall,  the  floor,  or  the 
roof.  It  does  not  matter  that  the  skirtinq;  of  the  wall  has  been  removed.  That 
is  frequently  done  to  accommodate  side-boards  and  other  articles  of  furniture 
which  never  could  be  supposed  to  be  thereby  made  fixtures.  The  presses  are 
mere  shelves  of  plain  common  wood,  without  any  painting  or  pretence  to  orna- 
ment. Had  the  presses  been  ancient,  ornamental,  and  suited  for  such  a  man- 
sion, so  as  to  constitute  the  essential  of  a  family  library,  the  Sheriff-substitute 
might  have  reached  the  same  conclusion  as  the  inspector,  but  understanding 
that  it  was  a  modem  erection  by  the  late  proprietor,  who  furnished  the  books, 
and  which  have  been  removed  by  the  defr.  (his  executor),  and  replaced  by 
the  tenant,  the  Sheriff-substitute  cannot  look  upon  the  room  as  being  designed 
for  a  family  or  hereditary  library,  and  that  the  shelves  with  the  books  were 
erected  and  placed  by  the  late  proprietor  for  his  temporary  convenience  whilst 
ther  occupant  of  the  dwelling,  and  so  can  be  removed  by  his  disponee  or 
executor. 

Sixth,  Grates  are,  in  general  practice,  considered  moveable,  and  are  frequently 
put  in  and  taken  away  by  the  tenantry.  The  grates  in  the  dining  and  drawing- 
rooms  of  Murthly  are  in  noways  fixed,  and  have  no  special  peculiarity  to  the 
mansion  at  Muithly  than  the  like  grates  for  similar  mansions.  Had  thev 
borne  the  family  arms  the  conclusion  might  .have  been  different  The  bed- 
room grates  are  the  usual  Kinnaird  grates,  which  are  easilv  removed,  and  are 
therefore  held  moveable.  Indeed,  it  is  said  that  several  of  them  have  been  put 
in  by  the  present  tenant,  and  this  will  require  to  be  afterwards  arranged  and 
settled. 

Seventh.  The  reporter  has  made  a  distinction  between  the  gas-brackets  in  the 
dining-room  and  toose  in  other  portions  of  the  house,  but  the  Sheriff-substitute 
does  not  see  sufficient  ground  for  the  distinction.     He  is  aware  that  in  common 

?ractice  gas-pipes  are  considered  as  fixtures,  but  that  the  brackets  are  moveable. 
*his  is  the  usual  and  convenient  practice  between  landlord  and  tenant,  because 
the  successive  occupants  of  dwellings  may  entertain  different  views  as  to  the 
quantity  and  distribution  of  light  they  severally  require,  and  in  their  taste  for 
ornament  in  the  brackets.  The  Sheriff-substitute  understands  that  the  Castle 
of  Murthly  was  originally  supplied  bv  a  gasometer  of  its  own,  but  that  the  late 
proprietor,  at  great  expense,  ootained  a  connection  with  the  gas-works  at  Bir- 
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nam  (a  distance  of  at  least  two  milee),  and  that  the  expenditure  was  made  a 
burden  upon  the  estate,  under  the  Montgomery  Act  The  pursuer  offered  to 
prove  that  the  brackets  were  included  and  charged  upon  the  estate,  but  the 
sheriff-substitute  does  not  consider  such  j>roof  necessary.  He  holds  that  the 
intention  of  Sir  William  was,  that  the  family-mansion  snould  be  supplied  with 
gas  in  perpetuity,  aiid  whether  the  brackets  were  chained  against  the  estate  or 
not,  he  cannot  tor  a  moment  conceive  that  Sir  William  ever  intended  that  a 
separation  should  exist,  as  in  the  case  between  landlord  and  tenant,  between  the 
brackets  and  the  pipes,  so  that  the  former  should  go  to  his  executor,  and  that 
the  next  proprietor  should  be  obliged  to  supply  himself  with  new  burners  be- 
fore he  could  get  the  benefit  of  a  costly  improvement  obtained  for  the  per- 
manent benefit  of  the  estate,  rather  than  its  temporary  occupants. 

The  foUowing  are  the  cases  founded  on  by  the  pursuer  :— -Johnston  v.  Dobie, 
25th  Feby.  1783,  M.  6433.  Gordon  v.  Gordon,  1806,  Hume,  188.  M'Gregor 
y.  Tohnie,  13th  June  1860,  32  Juriat,  638.  lyEyncourt  v.  Gregory,  Slst  Nov. 
and  7th  Deer.,  1866,  L.  R.  3  Equity,  382,  Fisher  v.  JHxon,  Court  of  Session, 
1843  ;  House  of  Lords,  26th  June  1846,  4  Bell's  App,  Cases,  ^6.  See  articles 
on  "  Fixtures,''  Qiuirterly  Law  Journal  for  May  and  August  1871,  and  autho- 
rities there  cited. 

The  following  are  the  cases  founded  on  by  the  defender  : — M'Laren  on  Wills 
and  Succession,  vol.  i.  p  183.  Hunter  on  Landlord  and  Tenant,  vol.  i.  pp.  286 
and  310.  Hyslop  v.  Hyslop,  18th  Jany.  1811,  Foe.  Coll,,  No.  37,  p.  143.  Wil- 
liams on  Executors  and  Administrators,  and  cases  therein  referred  to,  p.  687- 
696.  Parsons  v.  Hind,  2l8t  June,  1866,  Weekly  Reports,  vol.  14,  p.  860.  Wood- 
£Edl's  Landlord  and  Tenant,  9th  edition,  p.  536,  et  sq,  HelaweU  v.  Eastvxtod, 
and  Others,  6  Welsby,  &c  295.  Amos  on  Fixtures  and  Authorities  cited, 
statute  6  &  7,  WilL  I  v.,  section  1,  proviso  at  end  of  section. 

On  an  appeal,  the  Sheriff  (Tait)  pronounced  the  following  interlocutor : — 

Edinbr.  9th  January  1872. — Having  considered  the  interlocutor  of  the 
Sheriff-sahstitute,  with  the  reports  of  Mr.  Rhind,  the  objections  and  answers 
thereto,  with  the  minutes  of  appeal  and  whole  process  :  Finds  that  the  gas- 
brackets in  the  drawing-room  and  in  the  bed-rooms,  &c.,  as  reported  by  Mr. 
Rhind  in  Noa.  24  and  25  of  his  report,  are  moveable,  unless  the  pursuer  proves 
that  they  were  charged  by  Sir  William  upon  the  entailed  estate,  under  the 
Montgomery  Act :  Finds  the  garden-seats,  as  reported  by  Mr.  Rhind  in  No.  40 
of  his  Report,  are  moveable,  and  with  these  alterations,  affirms  'the  interlocutor 
appealed  m>m,  and  dismisses  the  appeaL  John  Tait. 

Note. — On  the  death  of  Sir  William  Stewart,  the  mansion-house  and  grounds 
of  Murthly  passed  at  once  to  the  heir  of  entail,  the  pursuer,  and  along  jnth 
them  all  luticles  which  at  the  time  of  the  said  event  stood  so  connected  or 
attached  to  the  said  mansion-house  and  grounds,  as  to  be  considered  a  part  of 
or  accessory  to  the  houses  or  grounds  as  fixtures,  contrasted  with  the  personal 
chattels  or  inoveables,  as  these  terms  have  been  construed  between  heirs  and  exe- 
cutors. The  term  fixture  is  more  broadly  interpreted  as  between  heir  and 
executor  than  between  landlord  and  tenant,  the  principle  of  law  being  that  the 
heir  is  not  to  receive  the  heritage  in  a  dilapidated  or  dislocated  condition,  from 
the  removal  of  what  has  been  so  fixed  to  or  connected  with  the  undoubted 
heritable  property,  that  its  removal  produces  that  effect  From  the  opinion  of 
Lord  Chancellor  Brougham,  in  the  case  of  Fisher  v.  Dixson,  there  seems  to  be 
no  difference  between  the  law  of  Scotland  and  that  of  Fngland  in  such  ques- 
tions, and  therefore  judgments  and  authorities  from  England  (where  cases  as  to 
what  constitutes  a  sufficient  attachment  to  the  freehold  or  heritage,  particularly 
in  mansion-houses,  have  been  more  frequent  and  more  minutely  discussed),  may 
be  founded  on. 

Between  heir  and  executor  it  seems  not  to  be  of  material  consequence  by 
whom  the  heritable  structure  was  erected,  or  the  subject,  formerly  a  moveable 
or  chattel  was  so  connected  or  attached  thereto  as  to  render  it  a  fixture.  And 
even  with  regard  to  leasehold  property,  it  has  been  held  that  even  although  it 
may  in  some  cases  be  in  the  power  of  a  tenant  again  to  sever  from  the  freehold 
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or  heritage  what  he  himself  has  made  a  fixture,  and  to  reduce  it  again  to  the 
state  of  moveable  chattel,  he  can  only  do  so  during  the  term  of  his  lease,  and 
not  after  its  expiry,  such  article  remaining  a  ^rt  of  the  freehold,  unless  it  had 
previously  been  actually  severed.  Lee  v.  Risdon,  22  Novr.,  1816,  7  Taunton^ 
108.     Lyde  v.  Russel,  1830,  1  Barnwell,  £c,  p.  394. 

With  regard  to  each  article  in  dispute,  therefore,  the  question  of  fixture  or  no 
fixture,  must  be  determined  by  its  actual  condition  at  the  time  of  Sir  William's 
death,  and  not  by  any  supposed  right  of  removal  or  alteration  which  he  may 
have  possessed  during  his  life. 

There  is  no  question  as  to  all  the  ordinary  furniture,  whether  useful  or  orna- 
mental, including  the  pictures  and  mirrors  hung  in  the  ordinary  way  on  the 
walls,  and  with  regard  to  those  articles  which  the  Sheriif-substitute  has  found 
to  be  fixtures,  Mr.  Rhind  in  his  elaborate  report  has  accurately  described  their 
condition,  and  the  mode  in  which  they  are  attached  to  or  connected  with  the 
undoubtedlv  heritable  property.  In  judging  whether  the  said  attachment  or 
connection  is  of  such  a  nature  as  to  render  them  fixtures  as  a  part  and  parcel 
of  the  heritage  Or  freehold,  the  English  cases  and  authorities  are  of  great  im- 
portance. There  can  be  no  doubt  that  the  walls  of  the  mansion-house,  and  the 
plaster  thereon  and  stucco  cornices  and  ceilings  are  a  part  of  the  heritage,  and 
if  these  walls  are  covered  with  paper  pasted  or  fastened  thereon,  the  paper  is  a 
fixture,  and  it  is  conceived  that  the  same  would  be  the  cade  if  cloth,  silk,  or 
other  material,  even  tapestry,  be  used  instead  of  paper,  as  a  fixed  and  per- 
manent covering  of  the  walls  ;  so,  if  the  walls  be  covered  with  wainscot,  it  is 
a  fixture,  whether  the  wainscot  be  fixed  to  the  walls  with  screwd  or  ordinaxy 
naiLs,  or  otherwise.  Warner  v.  Fleetwood,  quoted  by  Lord  Coke,  and  in  Wil- 
liams On  £xecutry,  p.  694,  it  is  stated  that  **  if  pictures  or  mirrors  be  let  into 
wainscot  so  as  to  take  the  place  of  panels  therem,  they  shall  go  to  the  heir,  be* 
cause  they  cannot  be  removed  without  disfiguring  the  house."  In  the  case  of 
Cane  in  1705,  3  Vemor  608,  it  was  decided  that  pictures  and  glass  put  up  in 
place  of  wainscot,  go  to  heir  not  to  executor.  But  the  most  important  case  as 
Dealing  on  the  present  is  the  modem  one  of  D'Eyn&mrt  v.  Gregory,  21  Nov. 
1866,  L.  Rep,  Equity  Cases,  vol.  iiL  p.  382.  The  description  of  the  subjects  re- 
ferred to  in  that  case,  and  of  their  attachment  to  the  walls  or  other  undoubtedly 
heritable  portions  of  the  mansion-house,  which  led  Lord  Romilly  to  declare  them 
to  he  fixtures,  applies  exactly  to  the  pictures  and  mirrors  and  other  articles  re- 
ported on  as  fixtures  by  Mr.  Rhind,  in  consequence  of  their  attachment  to  the 
walls  and  panels,  ana  their  becoming,  by  means  of  the  stucco  and  wooden 
moulding  embracing  them  part  of  the  walls  or  ceiling  of  the  room,  according 
to  the  ornate  architectural  design  thereof.  The  same  applies  to  the  gas-brackets 
in  the  dining-room,  which  being  partly  of  stucco,  forming  part  of  tne  architec- 
tural design,  are  fixtures  ;  but  the  Sheriff  is  inclined  to  agree  with  Mr.  Rhind 
as  to  the  other  gas-fittings  in  the  other  rooms,  which  having  nothing  peculiar 
in  their  fixing,  are  more  like  ordinary  lamps,  and  are  constantly  in  practice 
held  as  moveable,  and  altered  according  to  the  taste  of  the  party.  It  may  make 
a  difference  if  the  cost  of  these  brackets  were  included  in  what  was  laid  on  the 
entailed  estate  imder  the  Montgomery  or  other  entail  acts. 

With  regard  to  the  out-of-door  articles,  the  Sheriff  agrees  with  the  Sheriff- 
substitute  as  to  all  of  them,  with  the  exception  of  the  garden  seats  of  wood 
and  iron,  which  Mr.  Rhind  has  reported  to  oe  moveable,  and  which  the  Sheriff 
finds  it  difficult  to  distinguish  from  chairs  and  sofas  inside  the  house.  Had  they 
been  stone-seats  it  would  have  been  different.  With  regard  to  the  Cupid  and 
Dolphin  forming  an  essential  part  of  the  fountain  there  can  be  no  doubt ;  and 
the  iron  column,  i^dth  the  statue  of  Miner\'a  thereon,  seems  to  be  as  much  a 
fixture  as  the  bronze  column  with  the  statue  on  the  top  in  the  Place  Vendome 
in  Paris,  which,  notwithstanding  that  the  Communists  removed  them,  were  ob- 
viously fixtures  in  the  eye  of  law,  forming  the  principal  feature  and  ornament 
of  the  Place  Vendome.  All  the  vases  form  part  of  the  permanent  ornament  of 
the  flower-garden  and  pleasure-groimds,  according  to  the  tasteful  plan  thereof, 
and  their  removal  would  destrov  the  unity  and  effect  of  tJie  said  plan,  and  leave 
deformed  bases  or  holes  where  they  had  stood.  J.  T. 
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LECTUEES  ON  THE  PHILOSOPHY  OF  LAW. 

BY  JAMES  HUTCHISON  STIRLING,  LL.D. 
\  IV.l 

G^jaxEMEN, — The  last  subject  of  consideration  with  us  was  the 
aliep&tion  of  property  through  long  omission  of  the  manifestation 
of  will  in  it.  There  the  omission  was  indirect,  and  the  step  from 
indirect  V)  direct  omission  constitutes  the  transition  from  the 
subject  of  the  use  of  property  to  that  of  its  alienation  proper.  A 
thing  is  mine  when  it  is  willed  mine,  and  not  mine,  consequently, 
when  it  is  willed  not  mine ;  or,  from  that  into  which  I  have  set 
my  win,  I  can  also  withdraw  it  again.  This  is  alienation  which  may 
be  an  act  direct,  explicit,  and  declared,  as  well  as  one  indirect,  im- 
plicit, and  undeclared.  What  is  alienable,  however,  must  be  by  veiy 
nature  external;  whereas,  what  is  by  very  nature  internal,  is  also  by 
the  very  terms  inalienable.  I  cannot  outer  what  is  wholly  and 
solely  inner.  Now,  such  is  my  personality  as  personality ;  such  my 
freewill,  my  moral  sense,  my  religious  conviction.  These  I  cannot 
commit  to  the  disposal  of  another ;  for  they  are  my  very  inmost 
being,  my  very  principle  of  existence,  my  very  self  j  and  the  nature 
of  one's  absolute  self  is  freewill,  and  that  is  freedom,  liberty.  I 
can  neither  be  a  slave  then,  nor  have  a  slave.  All  compulsion  is 
unlawful,  hut  that  of  law  itself,  which,  properly  considered,  is  no 
compulsion ;  for  it  is  the  restoration  of  right,  of  freewill,  not  only 
to  him  who  has  been  compelled,  but  to  him  who  has  been  the 
compeller.  Or,  to  put  it  other^sdse,  no  man  can  be  compelled,  but  to 
undo  his  compulsion,  which  evidently  is  the  restoration  of  his  own 
right.  He  who  gives  into  the  possession  of  another  his  capability 
of  rights,  his  moral  and  religious  principles,  gives  away  what  he 
does  not  possess.  Let  him  once  possess  them,  let  him  once  take 
his  own  freewill  into  possession,  and  such  alienation  is  impossible. 

*  Delivered  to  the  Juridical  Society,  Edinburgh,  Nov.  20,  1871. 
VOL.  XVI.  NO.  CLXXXIV. — ^APRIL  1872.  N 
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evolution  in  time  neither  dictates  the  evolution  of  the  notion,  nor 
renders  it  untrue.  So  far  as  time  is  concerned,  religion  may  have 
begun  in  plant-worship,  or  brute-worship,  or  star-worship,  or  what- 
ever worship  you  please ;  but,  for  all  that,  religion  is  a  principle  of 
reason,  and  has  its  own  evolution  of  reason.  The  evolution  in  time 
geiurcdly  is  but — if  we  are  to  believe  Hegel — the  evolution  of  the 
notion  in  representation,  as  it  were.  As  such  external  representa- 
tion, histoiy,  then,  is  but  necessarily  a  scene  of  contingency,  which 
contingency  gives  to  the  evolution  a  scattered,  partial,  miscellaneous 
look — even  a  look  of  caricature ;  still,  nevertheless,  the  evolution  of 
tlie  notion  is  but  the  evolution  in  time,  stripped  of  its  contingency. 
To  arrange  law,  morals,  and  politics,  according  to  the  notion,  there- 
fore, is  not  really  to  fall  into  contradiction  with  the  phenomena  of 
history  how  motely  soever. 

Contract,  as  we  have  seen,  then,  is  an  agreement  on  the  part  of 
two  wills — an  agreement  to  a  certain  performance  on  the  part  of 
each.  Now  there  are  certain  possibilities  in  this  relation.  The  one 
term  may  have  mistaken  the  other;  or  expression  may  not  have 
corresponded  to  inner  intention  on  the  part  of  either;  or  per- 
formance in  the  case  of  the  one  or  the  other  may  fail.  Suppose, 
then,  in  the  first  place,  a  mistake.  In  this  case  there  is  a  differ- 
ence, but  neither  denies  the  right  of  the  other :  neither  denies  right 
as  right ;  each  on  his  own  side  only  insists  on  his  right.  Never- 
theless, there  is  wrong  here  somewliere,  though  both  are  by 
supposition  innocent  in  its  regard.  This,  then,  is  the  position  of 
unintentional  wrong,  unintentional  injustice,  and  the  result  is 
simply  the  civil  suit,  the  action  at  law.  The  position  is  difl'erenl, 
however,  if  we  suppose  expression  in  the  case  of  either  not  to  have 
corresponded  with  the  state  of  his  mind.  Here  the  wrong,  then,  is 
no  longer  unintentional,  but  intentional ;  and  the  result  is  decep- 
tion, fraud.  But  so  the  wrong  is  criminal :  it  amounts  to  a  denial 
of  right  as  right,,  at  the  same  time  that  it  acknowledges  it  in  form. 

But  let  us  suppose,  lastly,  that  there  is  intentional  and  express 
non-performance  of  the  contract.  In  that  case,  the  right  of  the 
other  person  is  not  only  denied,  but  right  as  right  is  denied,  and 
we  have  criminality  in  terms.  Logically,  as  Hegel  points  out,  in  the 
unintentional  wrong  that  gives  rise  to  the  civil  suit,  we  have  only  a 
simple  negative  judgment ;  it  is  only  denied  in  it  that  such  and 
such  particular  is  capable  of  subsumption  under  the  genus,  under 
the  general  rule ;  whereas  in  the  case  of  crime,  it  is  the  genus  itself, 
the  general  rule  itself  that  is  denied ;  and  the  judgment  is  of  the 
kind  that  is  called  infinite.  To  say  this  rose  is  not  red,  is  to  deny 
a  particular,  but  implicitly  to  admit  a  general ;  whereas  to  deny 
tliat  fraud  is  crime,  is  to  deny  the  genus  itself,  is  to  deny  the  per- 
son to  be  a  person. 

This,  then,  is  the  sort  of  external  statement  of  the  various 
positions,  but  how  are  they  internally  ?  how  do  they  relate  them- 
selves   to    the    notion  ?     The    notion     here    is    that    of    will. 
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particular  personal  will  contracting  with  particular  personal  will 
under  sanction  and  prescription  of  the  universal  will,  of  universal 
right.  Now,  the  fact  that  it  is  particular  will  that  is  concerned,  and 
in  regard  as  well  to  a  particular  externality,  some  one  article  of  pro- 
perty, introduces  contingency,  the  possibility  of  accident.  Neither 
will  may  deny  the  univei*sal  will,  and  each  may  insist  on  its  right 
as  particular ;  but,  in  its  own  contingency,  one  or  other  may  err. 
Again,  in  the  second  instance,  or  in  the  case  of  fraud,  universal 
will  is  formally  maintained  by  both,  but  it  is  secretly  denied  by 
one  of  them.  In  the  third  case,  lastly,  universal  right  as  right  is 
denied,  and  the  individual  sets  up  his  own  will  in  its  place.  Now, 
it  is  fram  this  last  that  the  notion  of  punishment,  penalty,  evolves 
itself;  and,  believing  the  rest  by  implication  intelligible,  it  is  to  this 
now  that  we  shall  confine  our  attention. 

The  criminal,  then,  has  done  two  things:  he  has  negated  the 
universal  will,  and  he  has  affirmed  in  place  of  it  his  own  particular 
will  How  is  this  disturbance  of  the  true  balance  to  be  restored  ? 
To  negate  the  universal  will  is  to  do  something  that  is  in  itself 
null ;  and  this  null  thing,  to  restore  the  aEBrmative,  must  be  itself 
nullified.  The  criminal  has  resorted  to  force — a  negation,  and 
this  negation  can  only  be  converted  into  the  affirmative  by  being 
itself  negated.  The  negation  of  the  negation,  like  a  double  nega- 
tive, effects  position  again,  afl&rmation;  and  punishment  is  the 
true  remedy.  But  again,  the  criminal  has  set  up  his  own  particular 
will  in  place  of  the  universal  will ;  and  as  a  free  being,  he  has,  in 
so  willing,  willed  what  ought  to  be,  or  what  ought  to  be  supposed 
to  be,  universal.  It  is  but  justice,  then,  that  the  criminal  be  sub- 
sumed under  his  own  law — force.  Nay,  as  a  free  being,  it  is 
universal  will  he  must  acknowledge  to  be  his  own  true  will; 
therefore,  it  is  but  the  affirmation  of  his  own  true  will  that  he  must 
recognize  in  the  negation  of  his  own  false  particular  will. 

The  first  result,  in  mere  natural  circumstances,  of  the  assertion 
of  a  mere  particular  will  as  law,  is  the  counter-assertion,  and  with 
equal  positiveness,  so  to  speak  even,  with  equal  right,  of  the 
opposite  particular — this  is  revenge.  But  this  counter-assertion,  as 
itself  proceeding  only  from  what  is  private  and  particular,  is 
itself  a  new  offence,  and  so  there  is  initiated  a  progress,  or  better, 
a  regress  ad  infinitum,  as  we  see  in  the  vendette  of  the  Oorsicans  or 
of  the  Arabians.  This  continuity  of  an  endless  repetition  is  in- 
temipted  now  by  the  judge,  who,  as  disinterested  representative  of 
Right  gtia  Right,  rounds  the  action  back  into  itself  through  retri- 
bution, and  restores  the  universal  will — the  true  will,  that  is,  of  the 
criminal  himself  And  we  can  readily  see  that  the  judge  is  the 
only  proper  administrator  of  any  such  function.  His  private  feel- 
ings are  not  concerned — he  is  there  for  the  universal  only;  whereas 
even  the  righteous  man  that  would  only  revenge,  that  by  re- 
taliation would  only  restore  the  disturbed  balance,  acts,  and  can  act, 
only  under  private  feelings — and  probably  under  tJie  private  feeling 
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that  his  wrong  is  wrong  as  wrong,  and  can  only  be  atoned  for  by 
an  utter  negation — a  negation  that  infinitely  transcends  the  ori- 
ginal negation  of  the  criminal  himself.  The  only  kgal  compulsion, 
then,  is  the  legal  retaliation  of  the  illegal  compulsion.  He  who  has 
forced  or  deforced  the  law,  must  be  in  turn  forced  or  deforced,  and 
that  can  be  realized  only  where  he  is  seizable,  only  in  his  person 
or  property.  Of  course  the  word  force  must  be  understood  to  have 
acquired  a  width  of  meaning  here  beyond  its  usual  physical  appli- 
cation :  whatever  is  even  passively  illegal,  as  a  negligence  or  even 
a  mere  omission,  is,  as  infringement  of  the  universal,  capable  of 
being  regarded  as  force.  In  the  .same  way  it  is  allowable  to 
view  the  sensuousness  and  mere  nature  of  children  as  so  much  force 
which  can  be  redressed  only — ^raised  into  the  universal  of  reason — 
by  so  much  counter-force  of  training  and  restraint,  discipline  and 
education.  The  natural  will  is  to  the  rational  will  really  in  the 
relation  of  the  particular  to  the  universal,  and  the  former  must  be 
negated  into  the  latter.  To  the  family  as  by  law  established,  to  the 
community  as  by  law  established,  all  untutored  rude  individualism 
of  will  or  manner  may  be  allowably  said  to  stand  as  in  a  relation 
of  force.  Even  suppose  an  entire  society  in  a  state  of  nature, 
that  whole  society  may  be  convicted  of  force — force  to  its  own  uni- 
versal, and  the  resultant  helium  omnium  contra  omnes  is  but  the 
necessary  process  for  the  discovery  of  the  heroic  will,  which,  in- 
stinctively universal,  subjects  the  rest  to  itself.  Mr.  Grote  would 
fain  see  this  war  of  aU  against  all  brought  back  again ;  for  he  would 
have  no  standard  for  the  individual  but  the  individual.  He  is  so 
much  surprised,  indeed,  that  any  one  should  think  otherwise  that 
he  cannot  help  referring  him  to  what  he  calls  **  notorious  facts  ; " 
and  is  tlius  absolutely  blind  to  his  own  suicidal  self-contradiction. 
Not  only  are  the  "  notorious  facts  "  he  affirms  the  universal  stan- 
dard he  denies;  but  that  he,  an  individual,  and  claiming  to  be 
amenable  only  to  the  individual,  should  express  surprise  at  an  indi- 
vidual, simply  for  making  good  his  own  claim:  this  is  the  very 
ndiveU  of  self-deception,  the  very  ndiveU  of  self-conviction,  and  the 
very  Tidiveti  of  self-confutation.  Only  in  the  possibility  of  such 
confutation,  indeed,  is  it  that  there  is  room  for  the  very  existence  of 
the  State.  Were  thei^e  no  universal,  were  individualism  all,  then 
there  were  no  State.  It  is  the  same  possibility  then,  the  same  fact, 
that  constitutes  the  very  foundation  and  the  origin  and  the  reason 
of  penalty.  Many  have  found  much  difficulty  in  this.  The  Stoics, 
for  example,  in  assuming  only  one  virtue,  necessarily  implied  also 
only  one  punishment,  as  realized  in  the  laws  of  Draco,  which  made 
death  the  penalty  of  offences  and  crimes  alike.  Freewill  is  realized 
in  a  necessarily  varied  externality,  however,  and  the  iufringemems 
of  it  are  subjected  to  a  correspondent  variety  both  as  regards  quality 
and  quantity.  Analogous  variety  of  punishment,  then,  is  but  jus- 
tice. It  is  gratifying  to  observe,  however,  that  there  is  a  decided 
tendency  throughout  all  civilized  communities  to  mitigate  punish- 
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ments,  and  all  the  more  gratifying  that  this  does  not  result  from  a 
laxer  but  from  an  exacter  estimation  of  law  and  justice.  It  is  be- 
cause the  many  so  correctly  regard  the  law  that  we  can  afford  to 
punish  less  the  few  who  err.  In  this  way>  we  see  that  the 
character  and  amount  of  penalty  does  not  depend  altogether  on 
the  notion,  but  on  the  actual  historical  condition  of  the  particular 
people.  That  is  the  circumstance  that  explains  the  apparent  para- 
dox :  the  more  a  people  abhors  crime,  the  less  it  punishes  it.  Such 
a  people  is  secure  in  itself,  and  stands  not  in  need  of  extraordinary 
examples.  It  is  probably  this  circumstance  that  has  led  some 
to  oppose  the  punishment  of  death,  and  others  all  punishments 
whatever.  Beccaria,  for  example,  even  denies  the  State  any 
right  of  capital  punishment,  and  he  assigns  for  reason  that  it  is  not 
to  be  presumed  that  the  social  contract  contains  the  consent  of  in- 
dividuals to  their  own  death.  But  the  state  is  not  a  contract ;  and, 
as  the  established  universal,  it  possesses  a  right  to  claim  the  sacri- 
fice of  the  individual  for  its  interests.  To  others,  again,  it  appears 
absurd  because  of  orte  evil  to  will  anotJier,  Accordingly  they  either 
reject  punishment  altogether,  or  admit  it  only  because  of  its  ten- 
dency to  intimidate,  deter,  prevent,  &c.  Such  views,  as  Hegel  points 
out,  however,  resemble  the  lifting  of  a  stick  to  a  dog :  they  do  not 
really  respect  man,  they  do  not  really  respect  him  as  a  free  being,  but 
treat  him  as  a  dangerous  animal,  that  must  be  kept  under.  But  punish- 
ment is  an  idea  on  its  own  account,  and  has  its  foundation  in  the  very 
nature  of  the  will,  in  the  very  nature  of  reason.  The  true,  even  to 
realize  itself,  must  destroy  the  false :  so  the  false  will  of  the  criminal 
must  realize  the  true  universal  will,  and  it  lies  in  the  very  notion  of 
the  relation  that  the  false  will  should  contradict  itself,  negate  itself, 
and  how  can  that  be  done  but  by  submitting  it  to  its  own  law  ?  This 
is  to  be  borne  in  mind  as  against  all  that  moral  sublime  which 
encounters  us  but  too  frequently  in  medical  books  now-a-days.  In 
these  we  find  generally  a  thousand  physiological  reasons  pleaded 
in  proof  that  the  criminal  but  obeyed  his  own  necessity,  but  did 
what  he  could  not  do  otherwise ;  and  that  the  true  punishment  of 
the  criminal  is  the  rewarding  of  him  by  making  him,  through  the 
infinite  cares  and  privileges  of  public  protection,  a  mere  pampered 
pet,  a  sort  of  humai^ely  and  scientifically  crammed  animal !  This 
is  to  pervert  the  very  notion  of  will ;  tbxis  is  to  pervert  the  very 
notion  of  reason ;  this  is  to  pervert  the  very  notion  of  nature  her- 
self; for  nature,  when  it  is  man  that  approaches  her,  is  herself 
reason.  No ;  let  us  to  return  to  health,  let  us  abandon  all  these 
pillows  and  bolsters — all  these  feather  beds  of  sentimentality  on 
which  vice  is  to  fall  soft,  and  let  us  tell  men  that  they  must  be 
men,  and  that  when  they  declare  their  self-will  the  universal  will, 
they  must  be  subsumed  under  it  and  abide  the  consequences.  For 
this  there  is  provided  the  imiversal  law — for  this  there  is  provided 
the  judge,  who  dispassionately  and  disinterestedly  knows  the  uni- 
versal, and  dispassionately  and  disinterestedly  can  subsume  the 
wrong  and   the  false  under  it.     In   the  very  criminal  there  lies 


178  LECTURES  ON  THE  PHH^OSOPHY  OF  LAW. 

the  universal  that  is  to  do  him  justice.  This  universal,  then, 
is  his  own,  and  in  the  very  fact  that  it  is  his  own,  he  has  given 
his  consent  to  its  essential  and  necessary  action  even  against 
himself-  The  universal  will  has  a  right  to  negate  what  would 
negate  U,  and  that  very  universal  will  is  the  criminars  own.  The 
kind  of  punishment,  then,  depends  on  tlie  particular  crime,  and  on 
the  particular  condition  of  society,  and  that  is  an  affair  of  under- 
standing;  but  punishment  itself  depends  on  the  notion,  depends 
on  reason,  and  is  an  inevitable  and  rational  result.  **  An  act  of 
justice  cannot  be  degraded  into  any  mere  means:  justice  is  not 
exercised  in  order  that  anything  but  itself  be  attained  and 
realized  The  fulfilment  and  self-manifestation  of  justice  is  an 
absolute  end,  an  end  unto  its  own  self."  It  is  precisely  in  punish- 
ment that  the  criminal  himself  is  honoured ;  and  it  is  precisely 
by  this  that  such  punishment  lies  in  his  own  act,  that  he  is  specially 
honoured.  The  particular  will  that  is  only  the  particular  will,  is 
an  offence  to  the  universal ;  and  must  be  sublated  through  its  own 
very  self  into  the  universal  again,  with  restoration  of  the  pristine, 
rational,  and  absolute  unity. 

Now,  in  the  relation  of  crime  and  penalty,  the  edge  of  intemality 
appears.  The  observance  of  ld.w,  namely,  may,  in  many  respects, 
be  observance  only—an  external  and  mechanical  mode  of  conduct 
in  certain  references,  without  a  thought  further  than  the  required 
externality;  but  this  externality  becomes  deepened,  becomes  re- 
flected inwards,  becomes  internalized  into  inner  ideal  principles  of 
right  and  wrong,  in  the  relation  of  crime  and  its  consequences. 
This  is  the  more  apparent  when  we  contrast  physical  necessity  with 
moral  freedom.  Only  because  the  sun,  the  planet,  the  rock,  the 
river,  the  sea,  the  clod,  the  plant,  the  animal  cannot  depart  from  the 
prescripts  of  its  universal,  is  it  bound,  is  it  under  necessity,  and  in- 
capable of  imputation ;  whereas  it  is  only  because  the  human 
being  can  contradict  and  oppose, 'and  set  himself  against  His 
universal,  that  he  is  free  and  within  reach  of  imputation.  It  is 
in  the  relation  of  crime  and  its  consequences  then,  that  the  majesty 
of  the  universal  will,  wliich  is  one's  true  will,  and  the  nullity  of 
the  particular  will,  which  is  only  one's  false  will,  appear  and  mani- 
fest themselves :  and  in  this  way  Rigid  passes  into — Morality. 

The  rights  which  we  have  just  considered  are  often  named 
natural  rights.  There  is  involved  here  an  essential  and  fundamental 
mistake,  however.  In  a  state  of  nature,  that  is,  there  are  no  rights — 
in  a  state  of  nature  there  are  only  the  unrights  of  cunning  and  of 
strength.  Only  in  the  civil  community  is  it  that  there  are  really 
rights,  and  these  are  such  as  we  have  just  seen  sketched  in  refer- 
ence to  the  relations  of  Property,  Contract,  and  Penalty.  The 
sketch  has  been  slight,  but  I  trust  it  has  not  been  altogether  with- 
out true  traits.  I  trust  that  you  understand  also,  that  it  has  been 
limited  to  Right  as  Bight,  and  that  the  Moral  and  Political  sections 
of  the  book  we  have  had  always  in  view  have  only  been  inciden- 
tally alluded  to. 
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I  have  said  that  for  these  lectures  T  had  the  advantage  of  the  ex- 
amination of  a  considerable  number  of  authorities  kindly  lent  me 
for  the  purpose ;  and  that  the  result  was  to  establish  ray  confidence 
in  the  exposition  of  Hegel  as  regards  depth  and  truth  of  insight. 
The  consideration  now  of  an  objection  or  two  will  enable  me,  by 
the  addition  of  a  word  oa  these  authorities,  to  bring  these  lectures 
fittingly  to  a  close. 

E5der  accuses  the  Hegelian  exposition  of  "  fonnalism  "  and  of  all 
nations  praises  the  Italian  for  this  that  it  has  "  fortunately  let  the 
Hegelian  goblet  pass  by."  As  regards  "formalism,"  there  is  a 
certain  outside  show  of  reason,  for  the  Notion  niay  be  considered 
something  merely  artificial ;  but  as  regards  the  Italians  it  is  Eoder 
who  is  "  unfortunate,"  for  in  no  part  of  the  worid  at  this  moment 
is  Hegelianism  more  in  the  ascendant  than  precisely  in  Italy : 
whether  at  Florence,  or  at  Naples,  or  even  at  Home,  under  Spaventa, 
and  Mariano,  and  Vera,  it  is  Hegelianism  that,  as  philosophy,  is  tauglit. 
When  Eoder  further,  then,  accuses  Hegel  and  his  disciples  of 
"  obscuring,"  "  degrading,"  "  distorting,"  "  disfiguring,"  "  caricatur- 
ing," "  the  simplest  truths  of  Rights  and  Politics,"  "  on  the  rack  of 
an  equally  clumsy  and  unintelligible  method,"  by  the  "  trickery"  of 
a  new  "  scholasticism,"  &c.,  we  have  good  grounds  to  suspect  him  of 
incorrectness,  at  the  same  time  that  we  see  internal  ignorance  to  be 
the  condition  of  the  show  of  tnUh  that  applies  to  the  mitside.  Boder, 
for  the  rest,  though  writing  clearly  and  with  much  detail,  js  all  too 
plainly  wholly  under  the  power  of  the  biassed  and  subjective  Pan- 
entheism  of  his  master  Krause.  Trendelenburg's  is  a  good  boojc, 
and  by  a  very  able  man ;  but,  though,  there  is  latently  to  be  under- 
stood disagreement  with  Hegel,  it  is  the  spirit  of  Hegel  that  is  the 
valuable  element  in  it.  This  spirit,  too,  is  what  informs  the  work  of 
Michelet,  at  the  same  time  that  he  must  be  pronounced  largely  original 
and  valuably  so,  especially  in  historical  references.  What  Hilden- 
brand  gives  us  is  a  history  of  the  notions  of  Right,  and  not — at  least 
as  yet — a  system.  As  a  history,  it  is  most  excellent.  In  all  German 
historical  writers  on  philosophical  matters  now,  there  is  a  single 
common  story,  especially  in  reference  to  the  ancients,  but  it  must 
be  acknowledged  that  Hildenbrand,  for  his  part,  tells  this  story  with 
perfect  elegance  and  ease,  and  with  the  most  careful  accuracy.  I 
come  now  to  Lassalle,  who  is  a  writfer  at  once  of  original  power  and 
great  importance.  In  recent  philosophy  there  are  few  works  of 
greater  mark  than  his  work  on  Heraclitus  the  Dark.  His  work  on 
the  Erbrecht  also  gains  more  attention  daily.  But  Lassalle  is  an 
Hegelian,  and  he  glories  in  the  name.  Nevertheless,  he  has  an 
objection  to  the  Itechtsphilosophie  of  Hegel.  This  objection  I 
believe  to  "be  a  mistake,  but  as  it  concerns  the  one  pressing  question  of 
the  day,  I  shall  state  it.  It  concerns,  namely,the  question  of  acquired 
rights,  of  property,  and  lassalle  loolcs  upon  the  ideas  of  liberalism, 
of  the  bourgeoisie,  of  what  we  know  as  the  passive  political  economy 
of  the  middle-classes,  represented  by  Mr.  Mill,  say,  as  at  once  nar- 
row and  erroneous  in  regard  to  it.  He  surely  is  not  wrong  in  believing 
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this  question  to  contain  the  "  politico-social  thought  that  underlies 
our  epoch,"  what  "  forms  the  inmost  ground  of  our  political  and 
social  struggles  "  now.  This  it  is,  he  says,  that  '•'  thrills  the  world's 
heart  at  present;"  and  "the  mere  necessity  just  to  refer  to  this  only 
shows  in  what  soulless  platitude  and  superficialty  political  prin- 
ciples are  understood  by  the  spokesmen  of  the  libeml  bourgeoisie." 
"  The  isolatedness,"  he  continues,  "  in  which  the  liberal  bourgeoisie 
places  politics — it  is  that  which  characterizes  its  standpoint  and  its 
mental  hori:5on,  and  conditions  its  performances.  It  is  this  isolated- 
ness which  gives  at  the  same  time  to  its  political  diatribes  their 
astonishingly  philistine  colour,"  ..."  a  dead  isolatedness  in  which 
the  soul  has  resigned  its  life  and  its  vision,  to  lose  itself  in  mere 
words,  and  with  words,  on  words,  for  words,  to  battle."  He  would 
oppose  to  this  word-cultus  substantial  thought,  and  he  points  out 
the  necessity  of  reconsideration  scientifically  of  many  particulars  in 
the  science  of  Eight,  in  order  to  attain  to  a  scientific  theory  of 
acquired  rights.  He  says,  "  It  is  now  more  than  forty  years  since 
Hegel  pubUshed  his  first  edition  of  his  Philosophy  of  Eight,"  and 
remarks  that  this  work,  from  its  historical  conditions^  could  only  be 
a  first  attempt  to  exhibit  right  as  a  rational  organism,  and  censures 
his  disciples  for  not  having  regarded  it  as  a  mere  logical  foundation 
on  which  it  was  theirs  to  build  farther.  He  regards  with  Hegel  the 
scientific  evolution  of  will  as  alone  capable  of  yielding  a  philosophy 
of  Eight ;  Hegelianiam  is  to  him  the  "  quintessence  of  all  Wissen- 
schafllichkeit,"  and  Hegel's  ground-principles,  and  method  will,  he 
believes,  always  remain.  But  the  principles  of  Eight  are,  as  he  also 
believes,  no  stereotjjped  logical  category :  they  are  substantial  ideas 
that  historically  change  and  historically  progress.  Hegel  himself 
did  not,  he  thinks,  sufficiently  see  this,  otherwise  he  would  have 
treated  Law  as  he  treated  Eeligion,  and  would  have  demonstrated 
it  in  evolution  through  various  historical  stages.  It  is  but  Hegel 
himself  then  that  must  be  used  here  to  correct  Hegel.  Indeed  " Hegel 
himself  and  his  philosophy  bear  non^B  of  the  blame  here,"  is  his 
sliglitly  self-contradictory  further  avowal ;  '*  on  every  page  of  his 
works  Hegel  is  never  tired  of  making  it  prominent  that  philosophy 
is  identical  with  the  totality  of  empiricism,  that  philosophy 
stands  in  greater  need  of  nothing  than  of  penetration  into  the  em- 
}>irical  sciences  ;  reconciliation  of  natural  erndpositive  right,  that  was 
Hegers  object,"  but  his  disciples  have  neglected  to  carry  it  out  into 
actual  realization  in  tlie  empirical  or  historical  matter  of  law.  In 
shoit,  Lassalle  would  have  Positive  Law  regarded  as  consisting  of  but 
successive  historical  transformations  of  natural  law,  and  he  proceeds 
with  great  eloquence  and  fulness  to  illustrate  this  idea,  with  special 
reference  to  property. 

The  progress  of  law,  he  remarks,  is  towards  limitation  of  the  indi- 
vidual's right  to  private  property — towards  the  liberation  of  objects 
from  individual  dominion.  We  see  this  in  the  abrogation  of  Fidci 
Commissa  even,  though  so  much  is  this  niistaken,  that  it  is  generally 
regarded  as  an  increase  of  the  liberty  of  property — a  removal  of  its 
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restrictions.  This  abrogation,  namely,  lessens  the  power  of  a  pro- 
prietor over  his  own  property.  The  same  is  the  case  with  the  "  free 
competition  "  of  the  present  day.  That,  too,  is  vaunted  as  a  giving 
freedom  to  the  right  of  property,  whereas  it  is  rather  a  restricting 
of  the  power  of  the  private  proprietor ;  for  the  thought  in  it  is,  there 
shall  be  no  more  monopoly,  no  longer  any  privileged  individuals. 
The  private  property,  then,  that  was  once  possible,  is  now  impossible. 
Man,  Lassalle  substantially  continues,  at  first,  like  the  infant, 
stretches  out  his  hands  to  everything — would  make  all  his — ^recog- 
nizes no  limits  to  his  self-wilL  The  fetish-worshipper  breaks  his  idol 
when  his  desires  are  crossed,  and  thus  treats  his  very  gods  as  his  pro- 
perty. Long  after  the  rescue  of  these  from  such  position,  man  him- 
self continues  to  constitute  .to  man  an  article  of  property.  The  con- 
queror regarded  the  life  of  the  conquered  as  his ;  and  slavery,  at 
first  unconditioned,  then  conditioned,  has  only  in  our  own  day  been 
abrogated.  Formerly  one's  wife  was  property,  and  could  be  bought 
and  sold.  Formerly  one's  children  and  one's  debtors  were  so  com- 
pletely in  the  same  category  that  the  former  might  be  put  to  death 
by  us  and  the  latter  taken  as  slaves.  In  like  manner,  the  power  of 
disinheritance  was  but  a  fuller  right  of  private  property,  w^hile  sub- 
sequent legislation  has  been  all  in  restriction  of  it  So  the  slave 
rises  into  the  serf,  the  serf  from  privilege  to  privilege,  into  full  eman- 
cipation. Here  even  the  jus  primce  noctis  is  a  restriction  of  property ; 
the  seigneur  compounds  for  his  right  to  the  very  life  of  the  slave  by 
accepting  her  virginity.  The  middle  ages,  though  treed  from 
slavery  proper,  are  the  very  time  when  the  human  will  can,  in  all 
its  three  moments,  be  set  as  private  property.  Public  will  is  then 
an  object  of  such  property  on  many  grades,  and  this  he  illustrates 
by  the  privilege  of  sovereigns  and  other  feudal  superiors  to  arrogate 
a  property  in  everjrthing,  air,  and  water,  and  things  public,  things 
religious,  &c.  As  for  particular  will  being  in  simUar  relations, 
monopolies,  and  guilds,  &c ,  are  referred  to,  and  as  regards  indivi- 
dual will  in  the  middle  ages,  lastly,  we  are  reminded  of  villenage, 
and  of  such  rights  even  over  the  personally  free  as  the  choice  by 
the  feudal  lord  of  a  husband  for  his  female  vassal  The  French 
Bevolution  Lassalle  conceives  to  have  been  the  sublation  of  said  pri- 
vate property,  and  in  all  its  three  moments.  As  regards  the  present, 
it  is  incorrect,  be  says,  to  call  this  the  age  of  indi^ddualism,  and 
individualism  the  character  of  liberalism.  Liberalism  is  particular- 
ism (as  we  may  say,  classism) :  it  wants  freedom,  that  is,  not  for 
the  individual,  but  for  the  tax-paying,  capital-holding  particular,  and 
that  is  a  class.  This  is  but  a  remnant  of  the  middle  ages,  Lassalle 
believes,  and  must  disappear.  The  social  question  now,  he  inti- 
mates in  conclusion,  is :  whether,  in  these  days,  when  there  is  no 
longer  property  immediately  in  another  human  being,  such  may 
exist  mediately ;  and  he  proceeds  to  describe  the  relative  positions 
of  capital  and  labour  as  we  must  daily  witness  them.  It  cannot  be 
denied,  then,  that  Lassalle  regards  the  historical  progress  as  c 
mancipio — emancipation,  that  is,  a  release  from  private  property ; 
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and  that  such  release  is  equivalent  to  the  positive  realization  of 
human  liberty.  Neither  can  we  well  doubt  that  there  is  much  in 
what  he  says  highly  worthy  of  our  very  closest  attention  (it  is 
curious  that  we  should  have  here  in  Edinburgh  so  recent  and  striking 
an  example  of  portion  of  his  doctrine  in  the  changes  we  have  seen 
effected  on  the  Merchant  Schools);  still,  what  concerns  us  here 
is  mainly  the  alleged  correction  of  a  defect  in  HegeL  And  so  far 
as  adhesion  to  the  right  of  private  propeity  is  a  defect,  Hegel  must 
be  pronounced  guilty  of  that  defect.  Hegel  undoubtedly  signalizes 
the  advantages — the  necessity  of  the  institution  of  private  property. 
Still,  it  is  to  be  borne  in  mind,  that  it  is  the  State  that  is  to  Hegel 
paramount — that  to  him  the  State  is  there  with  power  to  sist  any 
contingent  unreason  of  the  lower  spheres — that  the  State  has  a 
MadUspruch  over  all,  and  a  perfect  right  of  negation.  This  is 
manifest  in  almost  every  page  he  writes.  Evidently,  then,  if  Hegel 
is  averse  to  the  one  extreme,  the  individualism  of  such  men  as 
Lassalle  and  Fichte,  he  is  equally  averse  to  the  other  extreme,  the 
superficial  pedantry  of  those  spurious,  passive,  political  economists, 
who  believe  their  laws  to  be  laws  of  nature,  not  reason,  that  need 
only  be  allowed  to  work  on  like  gravitation  or  a  waterfall;  and 
who  look  forward  to  that  day  of  light  at  length,  when  we  shall 
parson,  and  doctor,  and  lawyer  ourselves;  and  when  the  whole 
earth  will  be  inhabited  only  by  a  single  rational  community  of 
exchanging  animals,  with  nothing  but  the  buttons  of  the  policeman 
to  clear  up,  and  shine  away  any  foggy  nodus  of  misunderstanding 
that  may  arise.  That  I  take  to  be  HegeFs  position — ^a  position,  then, 
as  it  seems  to  me,  that  corrects  the  very  correction  Lassalle  would 
offer  it.  It  is  not  correct  either  to  accuse  Hegel's  Rechisphilosophie 
of  being  independent  of  history,  or  of  dealing  only  in  stereotyped 
categories,  like  those  of  Logic  and  Nature.  The  Rechtsphilosophie 
itseif  contains  many  references  to  history,  and  the  whole 
"  Philosophy  of  History"  may  be  regarded  z&just  such  reference  by 
itself  and  at  fulL  Eight,  besides,  is  not  Eeligion,  as  little  as 
Eeligion  is  Art:  the  Rechtsphilosophie,  and  the  EeligionsphiloS' 
ophie,  and  the  Aesthetik  must  be  allowed  to  prescribe  themselves 
each  its  own  specific  character.  Neither  can  it  be  said,  that  in 
Hegel's  philosophy  of  law,  Hegel  would  have  all  regarded  as 
fixed  and  stereotyped,  a  Seyn,  and  not  a  Werden,  a  Being, 
and  not  a  Becoming.  Hegel,  on  the  contrary,  is  so  convinced  of 
the  truth  of  an  historical  becoming,  that  he  does  not  regard 
Zogic  itself  as  fixed — in  the  sense,  that  is,  of  the  impossibility  of 
new  categories.  He  will  be  found  saying,  that  all  revolutions 
in  science,  no  less  than  in  history,  depend  on  this,  that  man  has 
changed  his  categories,  and  preciser  proofs  to  the  same  effect 
might  be  readily  adduced. 

It  is  in  place  now  to  refer  to  Austin,  and  the  remarkable  contrast 
his  opinions  exhibit  to  those  of  Lassalle  and  HegeL  Of  the  public 
good  this  writer  speaks  thus ; — 

"  When  I  speak  of  the  public  good,  or  of  the  general  good,  I  mean 
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^  (^99^^^^  enjoyments  of  the  single  or  individual  persons  who 
compose  that  public  or  general  to  which  my  attention  is  directed. 
The  good  of  mankind  is  the  aggregate  of  the  pleasures  which  are 
raspectively  enjoyed  by  the  individuals  who  constitute  the  human 
race.  The  good  of  England  is  the  aggregate  of  the  pleasures  which 
fall  to  the  lot  of  Englishmen,  considered  individually  or  singly." 
This,  you  will  observe,  is  the  very  voice  of  the  modern  English 
spurious  efilightenme7it  According  to  it,  what  is,  is  but  the  various 
motely  individuals,  and  no  universal  exists,  but  only  a  motely 
aggregate ;  while  good,  again,  is  only  enjoyment — pleasure.  These 
are  doctrines  that  know  nothing  of  morals,  nothing  of  the  State,  and 
nothing  of  the  law:  these  are  doctrines  that,  carried  into  effect,  would, 
almost  in  an  instant,  scatter  the  race  into  an  incoherent  atomism  of  un- 
connected and  irresponsible  single  savages.  This  really  is  the  only 
word  they  deserve ;  yet  in  his  peculiar  Wahn,  so  sure  is  their  author 
of  the  truth  of  them,  that  he  says,  "  When  it  is  stated  strictly  and 
nakedly,  this  truth  is  so  plain  and  palpable,  that  the  statement  is  almost 
laughable."  He  ought  to  have  said,  not  almost,  but  quite  laughable, 
though  for  a  very  different  reason.  This  he  does  not  say,  however, 
but  continues,  this  "truism  is  unknown  in  that  notion  of  the 
public  good  which  was  current  in  the  ancient  republics."  "  Agree- 
ably to  that  notion  of  the  public  good,  the  happiness  of  the 
individual  citizens  is  sacrificed  without  scruple,  in  order  that  the 
common  weal  may  wax  and  prosper ;  the  only  substantial  interests 
are  the  victims  of  a  barren  abstraction,  of  a  sounding  but  empty 
phrase."  The  state  of  Mr.  Austin's  knowledge,  as  regards  all  that 
constitutes  the  philosophy  of  history,  is  so  plain  here,  that  it  is 
useless  to  point  out  more  than  the  dependence  of  the  individual  on 
that  universal — on  that  common  stock  which  is  his  substan/^e, 
and  apart  from  which  he  is  little  better  than  the  gorilla  our  so 
enhghtened  modem  science  would  make  of  him.  As  regards  the 
labouring  classes,  Mr.  Austin  speaks  thus : — 

"  It  is  certainly  to  be  wished,  that  their  reward  were  greater,  and 
that  they  were  relieved  from  the  incessant  drudgery  to  which  they 
are  now  condemned.  But  the  condition  of  the  working-people 
(whether  their  wages  shall  be  high  or  low,  their  labour  moderate 
or  extreme),  depends  upon  their  own  will,  and  not  upon  the  will  of 
the  rich.  In  the  true  principle  of  population^  detected  by  the 
sagacity  of  Mr.  Malthus,  they  must  look  for  the  cause  and  the 
remedy  of  their  penuiy  and  excessive  toil  There  they  may  find 
the  means  which  would  give  them  comparative  affluence ;  which 
would  give  them  the  degree  of  leisure  necessary  to  knowledge  and 
refinement;  which  would  raise  them  to  personal  dignity  and 
political  influence,  from  grovelling  and  sordid  subjection  to  the 
arbitrary  rule  of  the  few."  The  rule  of  the  few  is  arbitrary  and 
bad,  then,  to  Mr.  Austin ;  but,  if  only  the  working-classes  would 
refrain  from  making  children,  we  should  have  a  heaven  on  earth ! 
This,  with  education,  is  Mr.  Austin's  panacea.  Mr.  Austin  is,  in 
many  respects,  a  very  worthy  gentleman ;  but  it  is  his  own  wife 
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(an  admirable  and  amiable  lady)  who  tells  us,  that  "  the  experience 
of  the  thirty  years  which  have  elapsed  since  the  foregoing  lecture 
was  written,  does  not  seem  to  justify  the  author's  sanguine  anticipa- 
tions." I  should  like  to  read  you  several  other  extracts  here  which 
naively  confute  the  doctrines  involved  by  the  wholly  innocent  but 
unthinking  propos  of  a  disciple  who  has  got  by  tieart  only ;  but  I 
must  refrain  from  want  of  space.  I  was  prepared  also  to  give  some 
consideration  of  Mr.  Austin's  views  of  Utility,  as  well  as  to  discuss, 
at  some  length,  his  ideas  of  the  principles  of  law ;  but  I  must  now 
deny  myself  in  these  references  also.  If  any  gentleman,  however, 
will  consider  that  a  command  az  such  is  to  Mr.  Austin  the  essence 
of  law  and  morals,  as  well  as  in  whai  he  places  this  command  to 
give  it  meaning,  source,  reason,  and  authority,  he  will  be  able  to  form 
some  conception  of  what  I  might  finally  say  of  him,  Mr.  Austin, 
in  short,  is  one  of  those  finical,  over-refined,  almost  female  minds, 
that,  without  power  in  themselves,  attach  themselves  blindly  to  the 
guidance  of  another  or  others ;  and  his  book  is  a  work  of  infinite 
external  verbal  distinction,  but  it  has  not  a  vestige  of  internal 
thinking  rationale.  Heron's  book  is,  to  my  mind,  a  book  much 
more  useful  to  the  student,  though  it  is  very  much  of  a  pele  rrUle, 
undigested  compilation.  Here,  too,  I  have  to  suppress  much.  I 
have  now  to  conclude  these  lectures  by  sincerely  thanking  you  for 
the  very  kind  and  generous  attention  with  which  you  have  assisted 
me  in  a  very  dubious  and  difficult  undertaking. 


JUDICIAL  WORK  AND  JUDICIAL  SALAEIES  IN  THE 

UNITED  KINGDOK 

Among  many  recent  collections  of  judicial  statistics  with  which  our 
rulers  and  legislators  have  furnished  us,  not  the  least  curious  are 
two  returns  presented  to  Parliament  on  the  motion  of  Mr.  Hunt,  and 
ordered  by  the  House  of  Commons  to  be  printed  on  August  10, 
1870,  and  March  8, 1871.  They  are  returns  of  the  number  of  days 
on  which  each  of  the  Judges  of  the  United  Kingdom  sat  in  Court 
or  at  Chambers  during  the  year  1869  ;  showing,  in  the  case  of  each 
Judge  (other  than  County  Court  Judges)  the  number  of  days  he 
was  employed  on  each  class  of  business,  viz.,  criminal  trials,  Nisi 
Prius,  in  Banco,  appeal,  election  petitions,  &c.,  and  the  salary  of 
each  Judge.  It  is  fitting  at  the  commencement  of  another  Session 
of  Parliament  to  draw  the  attention  of  our  readers  to  this 
important  document,  and  to  give  expression  to  the  hope  which  is 
universally  diffused  through  legdl  society,  tliat  some  legislation  will 
follow  upon  all  this  preparation,  and  that  some  well-considered 
measures  for  the  better  administration  of  justice  in  both  ends  of 
the  Kingdom  will  see  the  light  of  day  during  the  present  Session. 

The  return  applies  to  England,  Scotland,  and  Ireland.  From 
the  English  part  of  the  return  we  learn  that  the  Lord  Chief 
Justice,  with  £8000   per  annum,   sat   197    days;   Mr.    Justice 
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Blackbam,  with  £5000  per  annum,  sat  147  days;  and  Justices 
Lush  and  Hannen,  with  the  same  salaries,  sat  243  and  265  days 
respectively.  The  distribution  of  business  in  the  English  Courts 
must  be  something  very  different  from  what  we  are  accustomed  to 
in  Scotland,  when  two  Judges  of  the  same  Court  can  be  occupied 
about  100  judicial  days  more  in  the  year  than  another  of  their 
brethren.  But  this  peculiarity  is  perhaps  explained  by  the  fact  that 
the  two  Judges  last  named  sat  on  Circuit  120  and  96  days  respec- 
tively, while  Mr.  Justice  Blackburn  was  only  23  days  on  Circuit 
If  the  larger  numbers  be  an  ordinary  representation  of  the  Circuit 
work  of  the  Common  Law  Judges  of  England,  it  follows  that  they 
spend  about  one-third  of  the  year  on  Circuit,  or  about  one-half  of 
the  whole  time  spent  by  them  in  judicial  business. 

The  part  of  the  return,  however,  in  which  we  wish  that  we  had 
fuller  and  more  reliable  information  is  that  relating  to  the  work 
of  the  County  Court  Judges.  It  is  inconceivable  to  our  Scotch 
minds  that  Judges  should  be  paid  £1800  and  £1500  a-year  for 
spending  from  100  to  160  days  in  each  year  on  judicial  business 
of  a  class  exactly  similar  to  that  peiformed  by  our  Sheriff- 
Substitutes  in  their  Small  Debt  Courts.  Yet  so  it  is.  Some  of 
these  gentlemen  live  in  London,  and  at  stated  intervals  leave  the 
Metropolis  for.  a  few  ,days  and  administer  justice  in  the  country. 
Their  labour  is  of  the  lightest,  and  their  salaries  of  the  handsomest. 
The  number  of  days  spent  by  these  gentlemen  in  judicial  work  is 
somewhat  as  we  have  stated ;  but  we  hope  on  a  future  occasion  to 
give  a  more  complete  statement  of  their  duties,-  for  the  purpose  of 
comparing  their  position  with  that  of  the  corresponding  officials  in 
Scotland.  It  is  enough  to  say  at  present  that  their  jurisdiction  is 
far  less  extensive  than  that  of  the  Scotch  Sheriffs,  and  that  an 
appeal  on  law  is  competent  from  their  judgments  in  the  most  trivial 
actions.  It  is  surprising  that  our  English  neighbours  should  have 
provided  such  a  large  staff  of  Judges  if  such  a  small  amount  of 
work  was  to  be  done.  The  ease  with  which  these  Courts  were 
instituted,  and  the  handsome  salaries  which  were  assigned  to  their 
Judges,  furnishes  a  strange  commentary  on  the  facility  with  which 
John  Bull  provides  for  his  own  wants,  and  the  parsimonious 
niggardliness  with  which  he  deals  with  the  wants  of  Scotland.  It 
is  not  surprising  to  hear  that  Lord  Cairns,  as  chairman  of  the 
Judicature  Commission,  has  signed  a  recommendation  that  the 
number  of  the  County  Court  Judges  should'  be  reduced.  This, 
however,  is  not  the  true  reform.  That  lies  in  another  direction. 
The  task  will  certainly  be  a  most  difficult  one.  But  the  dream 
of  earnest  law  reformers  will  yet  be  realized ;  the  various  juris- 
dictions will  be  concentrated;  strong  local  Courts  formed,  and 
an  efficient  Central  Court  of  Appeal  constituted,  so  as  to  control 
and  to  give  consistency  and  uniformity  in  the  administration  of 
the  law. 

Turning  to  Ireland,  the  return,  with  the  exception  of  the  Court 
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of  Exchequer,  seems  pretty  fulL  The  judicial  staff  of  Ireland  con- 
sists of  twenty-one  superior  Judges,  including  three  Masters  in 
Chancery,  besides  two  Judges  of  the  Landed  Estates'  Court,  with 
£3000  per  annum  each.  The  only  inferior  Judges  mentioned  are 
thirty-two  chairmen  of  Quarter  Sessions,  and  one  Recorder,  that 
of  Dublin.  The  sister  isle  is  thus  well  provided  with  supeiior 
Judges :  Scotland  has  thirteen  and  Ireland  twenty-three.  Though 
the  population  of  the  latter  exceeds  that  of  the  former  by  one  and 
a-half  to  two  millions,  the  taxation  and  wealth,  and  all  that 
originates  litigation  are  reversed;  and  the  needs  of  both  countries,  in 
respect  of  a  judicial  staff,  may  be  reckoned  about  the  same.  We 
do  not  maintain  that  the  number  of  the  Judges  in  Scotland  should 
be  increased,  but  that  in  Ireland  they  might  possibly  be  diminished. 
This  process. is,  indeed,  commenced  ;  at  least,  in  1867,  a  statute  was 
passed  abolishing  the  office  of  Master  in  Chancery,  except  in  so 
far  as  to  continue  the  three  Masters  then  living.  As  for  the 
work  done  by  these  Judges,  the  return  shews  that  the  Lord  Chan- 
cellor, with  £8000  per  annum,  sat  141 ;  the  Master  of  the  EoUs, 
with  £4300  Irish  currency,  sat  120  ;  while  the  Lord  Justice  of  Ap- 
peal, with  £4000  per  annum,  sat  only  73  days.  This  last  office 
must  be  one  of  the  pleasantest  in  the  whole  judicial  circle.  He 
does  not  sit  alone,  but  with  the  Lord  Chancellor,  and  has  not  the 
responsibility  of  forming  an  opinion  on  the  question  to  be  de- 
cided in  the  first  instance,  but  merely  reviews  the  judgments  of 
others,  and  all  Ireland  supplies  him  with  work  for  about  two  and 
a-half  months  only  of  a  year.  Happy  Judge  1  and  perhaps  we 
should  add  unhappy  Ireland,  when  the  operations  of  equity  find 
80  little  room,  and  occupy  so  small  a  space  of  time.  If  equity 
finds  little  place  in  Ireland,  the  Judges  of  the  Common  Law 
seem  to  have  a  fair  amount  of  work,  in  which  criminal  cases  and 
the  trial  of  election  petitions  are  prominent ;  and  the  number  of 
days  occupied  varies  from  160  to  206.  The  salary  of  Lord  Chfef 
Justice  Whiteside  is  £5074,  and  of  Chief  Justice  Monahan,  £4615 ; 
while  the  puisne  Judges  have  salaries  of  £4000  Irish  currency, 
equivalent  to  £3688  sterling. 

It  is  unnecessary  to  give  a  complete  vidimus  of  the  work  done, 
and  the  days  of  sitting  of  the  inferior  Irish  Judges,  viz.,  the  Chair- 
men of  Quarter  Sessions.  It  is  sufficient  to  say  that  only  one  of 
them,  that  for  the  East  Eiding  of  the  County  of  Cork,  sat  mure 
than  100  days;  twelve  of  them  sat  between  50  and  80  days; 
eighteen  of  them  sat  fewer  than  50  days;  and  eleven  of  the 
eighteen  fewer  than  30  days.  The  Eecorder  of  the  City  of  Dub- 
lin, sitting. 81  days,  has  a  salary  of  £2000  per  annum,  Irish  cur- 
rency, v/ith  £250  sterling  additional  from  the  Consolidated  Fund. 
Of  the  thirty-two  Chairmen  of  Quarter  Sessions,  thirteen  are  paid 
with  £1100  per  annum;  one  with  £1000;  nine  with  £900;  and 
eight  with  £700.  Some  of  these  appointments  must  be  very  snug 
and  pleasant  berths.  The  holders  may  live  in  Dublin,  and  run 
down  to  their  counties,  many  of  them  within  easy  distance  of  their 
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homes ;  and  hold  what  we  in  Scotland  would  call  Small  Debt  Cir- 
cuits and  Summary  Criminal  Courts,  sitting  one,  two,  three,  or  four 
days  in  each  of  the  small  towns  attached  to  each  chairmanship. 
The  sittings  are  held  quarterly,  in  January,  March  or  April,  June, 
and  October.  As  the  best  mode  of  shewing  our  readers  the  kind 
of  work  actually  done  by  these  gentlemen,  we  present  the  actual 
returns  made  by  two  of  them,  and  for  this  purpose  we  have  selected 
one  of  the  highest  and  one  of  the  middle  class  of  salaries : — 

CouTUy  of  Armjagh, 

Return  of  the  number  of  Days  on  which  the  Chairman  of  Quarter  Sessions 
of  the  County  of  Armagh  sat  in  Court  during  the  Year  1869,  and  the  num- 
ber of  Days  he  was  employed  upon  each  Class  of  Business,  and  his  salary. 


Number 

Number 

Number  of 

Towna  in  which 

of  Days 
or  part  of 

of  Days 
or  part  of 

Days  or  part 
of  Days  in 

Number 
of  Days 

Salary  of 
Chairman  per 

^          Annum. 

nhftimiAn  lutt, 

Days  at 

Days  at 
Civil  BUI 

discharge  of 

Registratioi 

Crown 

Insolvent 

of  Voters. 

Bttsmess. 

Business. 

Debtors. 

• 

January  Session 

s,  1869. 

Ballybot      . 
liarkethill  . 

1 
1 

3 
2 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

£1,100 

Lnrgan 

2 

2 

•  •  t 

•  • « 

Aimagh 

1 

4 

2 

•  •  • 

March  Sessions,  1869. 

• 

Ballybot      . 
Markethill  . 

1 

3 

f  •  • 

■  •  • 

1 

2 

•  •  • 

•  •  • 

Lni^n 

3 

3 

* 

•  •  • 

» 
« •  • 

Armagh 

1 

4 

2 

•  •  • 

June  Sessions,  1869. 

Ballybot      . 

2 

2 

... 

■ « • 

Newtown  Hamil- 

ton . 

1 

2 

« .  • 

•  •  • 

Markethill  . 

a  •  . 

3 

.  ■  • 

•  •  • 

Loi^gan 

1 

3 

... 

.  •  • 

Armagh 

1 

4 

2 

•  •  • 

October  Sessions,  1869. 

. 

BaUybot      . 

1 

4 

•  •  • 

1 

Markethill  . 

1 

2 

•  •  • 

•  •  • 

Lnrgan 

3 

3 

•  •  ■ 

1 

Newtown  Hamil- 

ton . 

•  •  1 

•  •  • 

•  •  • 

1 

Armagh 

1 

5 

2 

1 

Borough    of  Ar- 
magn 

•  •  • 

•  • . 

. .  • 

3 

Sixteen  days  have  to  be  added  for  travelling,  including  Sundaysi 

Hans.  Henry  Hamilton,  Q.C. 
Cyuiirman  of  Quarter  Setsioiu. 
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County  of  Leitrim, 

I  keep  no  record  of  the  days  on  whicli  I  sit  at  my  Quarter  Sessions  ;  but  on 
reference  to  my  journal  I  find  as  follows  : — 

Hilary  Term,  1869. — Left  town  for  Sessions,  1st  January ;  returned  home 
9th  January. 

Easter  Term,  1869. — Left  town  for  Sessions,  1st  April ;  returned  home  10th 
A^riL 

Trinity  Term,  1869.— Left  town  for  Sessions,  17th  June  ;  returned  home 
25th  June. 

Michaelmas  Term,  1869. — Left  town  for  Sessions,  11th  October ;  returned 
home  21st  October. 

My  annual  salary,  as  Chairman,  is  £800  ;  and  as  Hevising  Barrister,  £100. 

C.  W.  Hemphill. 


There  is  little  doubt  that  the  appointment  of  these  officials  sup- 
plied a  want  in  Ireland,  and  Judges  were  necessary  for  the  adjudi- 
cation of  claims  below  £40,  to  which,  as  we  understand,  their 
jurisdiction  ia  confined.  But  it  would  be  well  if  a  little  more  work 
were  found  for  them. 

We  forbear  further  conunent  on  the  Courts  of  the  sister  coun- 
tries of  the  United  Kingdom,  and  hasten  to  that  which  more  nearly 
concerns  ourselves — the  statistics  of  the  Courts  in  Scotland.  An 
Inner  House  Judge  of  the  Court  of  Session  sits  180  to  187  days  in 
the  year.  This  is  somewhat  less  than  the  majority  of  their  judicial 
brethren  in  England,  but  it  exceeds  considerably  the  sittings  of  Mr. 
Justice  Blackburn.  The  difference,  however,  is  so  trifling  between 
the  work  of  the  Lord  President  sitting  180  days  and  the  Lord  Chief 
Justice  of  England  sitting  197  days,  while  their  respective  salaries 
are  £4800  and  £8000,  that  one  wonders  how  such  distinctions  in 
remunerating  their  labour  have  originated.  In  the  Outer  House 
the  late  Lord  Barcaple  and  Lord  Ormidale  sat  226  and  238  days 
respectively.  The  latter  was  occupied  19  days  at  jury  trials, 
and  61  days  at  proofs,  which  means  sitting  from  ten  o'clock  in  the 
morning  till  six  o'clock,  and  often  far  into  the  evening.  No  one  can 
say  that  these  Judges  and  the  others  of  the  Court  of  Session 
are  paid  even  decently  with  £3000  per  annuuL  There  is  no 
reason  for  the  difference  made  between  them  and  the  Judges  of 
England,  and  it  is  unjust  to  Scotland  that  that  difference  should 
exist  longer. 

When  we  arrive  at  the  Sheriff  Courts  of  Scotland,  what  is  perhaps 
the  most  interesting  part  of  the  return  is  reached.  Here  we  see 
the  respective  lives  of  the  Sheriffs  and  Sheriffs-Substitute.  The 
former  are  great  in  the  amount  of  work  done  at  chambers,  under 
which  head  the  latter  do  very  little  work  at  aU  ;  and  by  the  word 
"  chambers "  the  Sheriffs  mean  their  private  residences  in  Edin- 
burgh. But  then  the  Sheriffs  had  to  make  up  for  the  paucity 
of  the  number  of  days  which  they  sit  in  Court  by  those  which 
they  could  reckon  as  spent  on  county  or  judicial  business  under 
the  above  heading.    Undoubtedly  the  House  of  Commons  meant  by 
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the  expression  "  sat  in  Court  or  at  Chambers  "  to  indicate  public 
judicial  work,  publicly  done  in  the  presence  of  litigants,  and  spent 
in  disposing  of  those  litigated  questions  which  required  either  ordi- 
nary or  summary  procedure  before  a  Judge.  Accordingly  the 
Lord  Chancellor  and  the  Lord  Justice  of  Appeal  of  Ireland  explain 
that  they  have  no  sittings  "  in  chambers,"  and  under  that  heading 
a  blank  occurs  also  opposite  the  name  of  the  Chief  Justice  of  Eng- 
land. Of  course  these  important  judicial  functionaries  spent  many 
an  hour  in  considering  and  writing  their  judgment  at  home. 
But  the  Sheriffs  invariably  explain  the  term  "  at  chambers  "  as  in- 
cluding all  work  and  correspondence  connected  with  their  counties 
and  transacted  at  home.  It  is  curious  to  think  that  any  set  of 
learned  gentlemen  should  have  considered  the  writing  of  letters 
and  the  nondescript  duties  of  an  administrative  character,  which 
fall  under  the  oflBce  of  a  Sheriff,  as  "judicial "  in  their  character. 
One  learned  Sheriff  gives  himself  14  days  for  attendance  at  meetings 
as  a  Commissioner  of  Northern  Lights,  and  another  concludes  a 
lengthy  detail  of  his  various  duties  with  the  rather  lugubrious 
complaint  that  "  the  duties  of  the  Sheriff  as  an  &c  officio  (unpaid) 
Commissioner  of  Northern  Lights  are  not  included  in  the  above 
return.  He  attended  about  thirty  meetings,  besides  transacting 
other  business  connected  with  the  Lighthouse  Board."  It  is  clear 
that  the  amount  of  their  work  taken  upon  this  footing  could  not  be 
definitely  stated.  Accordingly  one  Sheriff  under  that  head  reckons 
"  150  days  at  least,"  another  from  "  200  to  250  days,"  and  a  third 
150  days  "with  appeals  and  correspondence."  These  gentlemen, 
if  these  large  additions  be  deducted  from  their  number  of  days'  sit- 
tings, have  but  an  indifferent  return  to  give  of  the  time  spent  in 
judicial  work.  Ordinary  and  civil  business  occupied  those  to  whom 
we  have  above  referred  only  6,  7,  11,  and  12  days  respectively. 
The  amount  of  judicial  work  at  chambers  may  be  reckoned  by  the 
fact  that  the  Sheriff  who  returns  100  days'  work  at  chambers 
reviewed  in  the  years  1861,  1862,  and  1863  (as  appears  by  the 
Sheriff  Courts'  statistics),  38, 30,  and  35  judgments  of  his  Substitute's 
respectively,  several  of  these  being  on  preliminary  points.  One 
cannot  but  compare  the  returns  of  these  gentlemen,  whose  effort  to 
magnify  their  office  is  only  too  apparent,  with  those  of  the  present 
Solicitor-General  and  Lord  Gifford.  The  return  by  the  former  of 
time  spent  in  his  judicial  work  as  Sheriff  of  Berwick  and  Hadding- 
ton in  1869  is  as  follows : — "  Ordinary  Civil  Business,"  nil>  "  Jury 
Trials,"  nU ;  "  Proofs,"  nil ;  "  Registration  Cases,"  4  ;  "  Appeals," 
6 ;  "  Any  other  business,"  "  Small  Debt  Courts,  but  taken  on  the 
same  day  as  Registration  Courts,  Summary  Trials,"  nil ;  "  Trials  by 
Jury,"  nil ;  "  Other  Criminal  Business,"  nil ;  "  At  Chambers,"  no 
note  of  time  occupied  in  disposing  of  cases  in  Edinburgh  kept — 
"  Total,"  10.  Lord  Gifford  thus  records  the  time  spent  by  him  in 
all  his  judicial  and  official  functions  under  the  two  headings  "  at 
Chambers  "  and"  Total"    He  remarks  under  the  former — "  Dispos- 
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ing  of  cases  on  appeal,  and  correspondence  regarding  county  busi- 
ness, &c.  The  Sheriff  has  no  record  of  time  occupied ;  probably 
might  average  two  or  three  hours  per  week."  And  under  the  latter 
head, "  About  three  weeks  absent  from  Edinburgh  on  county  busi- 
ness, and  a  few  hours  each  week  the  rest  of  the  year."  The  work 
of  these  two  gentlemen  "  at  Chambers  "  vanishes  almost  to  a  point, 
but  it  will  be  remembered  that  they  were  both  in  very  large  practice 
at  the  bar,  and  had  no  time  to  make  work  at  cliarribers  for  themselves. 
This  leads  to  the  remark  that  the  returns  from  the  majority  of  the 
Sheriffs,  if  they  are  to  be  accepted  in  their  literal  sense,  show  an 
amount  of  work  which  makes  it  wholly  impossible  to  be  engaged  in 
an  extensive  practice  at  the  bar  and  at  the  same  time  hold  the  office, 
doing  its  duties  conscientiously. 

Turning  to  the  returns  from  the  Sheriffs-Substitute,  we  do  not 
observe  that  any  of  these  gentlemen  increase  the  total  of  their  days 
by  including  meetings  of  Commissioners  of  Supply,  of  Prison  and 
Police  Boards,  of  Justices  of  Peace,  and  consultations  on  county  and 
police  business  with  conveners,  clerks  of  various  kinds,  and  chief 
constables.  They  seem  to  have  appreciated  better  than  "their 
superiors  "  the  nature  of  the  return,  as  requiring  a  note  of  the  tune 
spent  in  judicial  work.  For  instance,  the  Sheriff-Substitute  at 
Kilmarnock  returns  the  number  of  days  at  chambers  as  twenty-two, 
and  explains  that  "  under  the  head  '  Chambers '  is  only  included 
debates  taken  in  my  rooms,  instead  of  the  large  court-hall  for  the 
convenience  of  the  bar."  But,  passing  from  this,  these  returns 
make  it  clear  that  the  whole  real  work  of  the  sheriff-courts  of 
Scotland  is  performed  by  the  Sheriffs-Substitute.  Thus,  taking  the 
very  first  county  on  the  list,  the  Sheriff  of  Aberdeen  was  occupied 
seven  days  on  "  ordinary  civil  business,"  while  his  Substitute  was  en- 
gaged under  the  same  head  1.12  days ;  the  latter  spent  98  days  on 
proofs,  while  the  former  took  none  of  these.  The  Sheriff  of  Ayr 
enters  six  days  under  the  same  head  of  ordinary  civil  business,  while 
his  Substitute's  entry  is  70  ;  the  former  gave  one  day  to  the  proofs  in 
his  court,  while  the  latter  was  occupied  with  these  72.  So  this 
return  proceeds.  Comparing  the  entries  under  these  headings, 
which  comprise  the  judicial  work  of  the  courts,  it  is  clear  that  in  all 
the  Sheriffdoms,  except  Midlothian  and  Lanark  (in  which  the 
Sheriffs  are  resident  by  statute),  the  main  duties  of  the  office  are 
performed  by  the  Substitutes.  The  returns  which  shew  this  are 
bulky,  and  it  is  impossible  to  make  further  quotations  to  prove  it 
It  may  be  stated  in  short  that  the  Sheriffs-Substitute  of  a  Scotch 
county  has  some  business  either  civil  or  criminal  almost  every  day 
of  his  life  to  occupy  him,  except  on  Sundays  and  for  a  short  holiday, 
varying  from  a  fortnight  to  a  month  in  the  year.  We  cannot  for- 
bear referring  to  the  return  of  the  veteran  Sheriff-Substitute  of 
Perth,  who  under  the  head  "Total "  has  this  entry,  "  the  whole  time 
possible  to  be  given  by  any  one  man,"  and  under  the  head  of 
"Bemarks  "  he  gives  a  statement  which  these  returns  shew  to  be 
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80  descriptive  of  the  duties  of  the  whole  class  of  these  hard-worked 
officials,  though  of  course  not  all  labour  quite  to  the  same  extent  as 
himself,  that  we  give  it  entire  : — 

*  The  business  devolved  on  the  resident  Sheriff  at  Perth  is  so  continuous  and 
60  varied  as  to  render  it  impossible  to  distinguish  by  time  each  department. 
There  are  very  few  days  in  which  he  has  not  to  exercise  both  civil  and  criminal 
jurisdiction  in  all  departments.  As  a  general  rule  he  comes  to  his  office  in  the 
public  buildings  every  lawful  day  at  10  o'clock  A.H.,  and  remains  there  or  in  the 
adjoining  Court-room  until  4  o'clock  p.m.  ;  but  with  long  Small  Debt  Courts, 
criminal  trials,  and  proofs,  he  is  not  unfrequently  detained  until  very  late  hours. 
He  holds  two  stated  Courts  for  civil  business  every  week  during  sessions,  which 
are  from  15th  January  to  15th  March,  from  3d  April  to  31st  July,  and  from  1st 
October  to  15th  December.  At  least  one  such  Court  must  be  held  in  each  inter^ 
vening  brief  vacation,  and  criminal  cases  and  summary  procedure  are  conducted 
every  day  alike  in  vacation  as  in  session.  The  Sheriff  at  Perth  has  twenty-two 
Small  Debt  Circuits  at  certain  fixed  intervals  in  six  distant  towns.  During  the 
thirty-six  years  he  has  held  office  at  Perth,  he  has  never  availed  himself  of  the 
annual  periods  of  absence  allowed  by  the  statute.  Besides  the  daily  attendance 
in  Court  and  Chambers,  the  Sheriff-Substitute  is  in  use  to  take  home  a  bag  of 
pTocessea  for  avizandum,  which  occupies  him  the  greater  part  of  the  afternoon, 
and  sometimes  far  on  in  the  night.' 

It  may  be  said  that  Perth  is  an  important  and  busy  jurisdiction, 
and  that  few  others  present  the  saipe  facts.  But  on  the  very  same 
page  occurs  the  return  of  the  Sheriif-Substitute  of  Orkney,  who 
makes  a  suggestion  worthy  of  adoption.     He  says ; — 

• 

*  The  column  hea<led  "  Anv  other  Business "  (Civil),  contains  miscellaneous 
business  devolved  upon  the  Sheriff  under  various  statutes,  and  more  time  is 
occupied  with  that  class  of  business  than  can  well  be  noted  in  any  return. 
Scarcely  a  day  passes  without  applications  bein^  made  to  the  Sheriff-Substitute, 
and  from  this  cause,  as  also  from  the  Sheriff- Principal  living  at  such  a  distance 
from  the  seat  of  Court,  the  Sheriff-Substitute  can  seldom  leave  the  county.  For 
instance,  he  has  not  been  out  of  his  jurisdiction  since  the  siunmer  of  1867. 
Chanf^e  of  air  and  rest  from  business  have  been  prescribed,  on  account  of  the 
preitent  state  of  the  Sheriff-Substitute's  health,  but  he  cannot  obtain  leave  of 
absence  until  the  vacancy  in  this  sheriffship  is  filled  up.  He  would  suggest  that 
bherifl^Substitute  should  have  power  to  leave  their  jurisdiction  during  the 
month  of  August,  without  asking  leave  of  absence  in  any  quarter.' 

As  for  the  salaries  of  the  Sheriffs  and  their  Substitutes,  when 
they  are  compared  with  those  of  similar  public  servants  in  England 
and  Ireland,  they  clearly  appear  to  be  grossly  inadequate.  The 
majority  of  the  Sheriffs  are  paid  from  £650  to  £750  per  annum,  and 
looking  to  the  work  said  to  be  performed  as  compared  with  the 
county  courts  of  England  and  the  quarter  sessions  of  Ireland,  the 
injustice  of  these  salaries  is  glaring.  But  it  is  still  worse  with 
the  Sheriff-Substitutes,  who,  as  we  have  shewn,  transact  by  far  the 
largest  portion  of  the  judicial  business  of  the  Sheriff  Courts,  who, 
unlike  the  SherifTs,  are  constantly  resident  in  their  counties,  and 
who  are  restricted  from  practising  at  the  bar,  or  holding  any  other 
office  or  position  other  than  that  of  Substitutes  within  their  counties. 
One  would  naturally  expect  that  their  salaries  would  be  propor- 
tioned to  the  amount  of  duty  they  performed,  and  would  compensate 
them  for  the  restrictions  under  which  they  live.    But  these  returns 
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bring  out  a  result  quite  the  contrary.  Of  fifty-four  SherifiTs- 
Substitute  there  are  four,  the  two  senior  in  Glasgow  and  Edinburgh 
respectively,  with  somewhat  more  than  £1000  per  annum.  Of  the 
remaining  fifty,  ten  have  a  salary  of  £500,  four  of  £525,  one  of 
£535,  ten  of  £550,  nine  of  £600,  three  of  £650,  eight  of  £700,  one  of 
£800,  and  four  (those  of  Aberdeen,  Perth,  Dundee,  and  one  at 
Glasgow)  of  £900.  It  is  clear  that  whether  the  extent  of  the  duties 
performed,  or  the  salaries  of  the  County  Court  Judges  in  England, 
and  of  the  Chairmen  of  Quarter  Sessions  in  Ireland,  or  of  the 
Sheriffs  themselves  be  considered,  those  given  to  the  SheriflFs- 
Substitute  have  been  fixed  with  niggardly  parsimony.  Only  Jive  of 
these  gentlemen  have  more  than  £700  per  annum,  and  twenty-five, 
one  half  the  fifty,  are  paid  with  £550  and  under.  These  salaries 
depend  on  two  statutes,  one  passed  in  1853  and  the  other,  regulating 
the  remuneration  of  the  four  seniors  of  Edinburgh  and  Glasgow,  in 
1864.  The  former  statute  fixed  a  minimum  of  £500  and  a 
maximum  of  £1000.  But  not  one  sala,ry  was  fixed  at  the  maximum, 
and  ten  were  fixed  at  the  minimum.  No  spirit  of  liberality  presided 
at  that  adjustment,  and  exactly  the  opposite  spirit  was  shewn  in 
fixing  the  salaries  of  Irish  judges  similar  in  status.  When  the 
nature  of  their  duties  and  the  extent  of  their  jurisdiction  is  con- 
sidered, it  is  incredible  that  such  a  state  of  matters  should  exist  and 
should  have  so  long  existed  in  a  great  and  opulent  country  like 
Great  Britain. 

In  both  of  these  respects,  the  contrast  between  the  Sheriff-Courts 
and  the  County  Courts  of  England  and  the  Quarter  Sessions  of 
Ireland  is  remarkable.  The  Sherifif-Courts,  the  chief  part  of  the 
work  of  which,  as  we  have  seen,  is  done  by  the  Substitutes,  possess, 
and  are  in  the  constant  exercise  of,  extensive  jurisdiction  both  civil 
and  criminal.  Civil  actions,  both  in  law  and  in  equity,  which  relate 
to  moveable  rights  and  extend  to  any  amoimt  of  liability,  are  com- 
petent in  these  courts.  Their  jurisdiction  is  as  wide  in  these 
matters  as  the  Common  Law  and  Chancery  Courts  at  Westminster 
and  Lincoln's  Inn.  It  is  notorious  that  the  public  constantly  avail 
themselves  of  these  courts  in  the  most  important  cases,  and  have 
perfect  confidence  in  the  judgments  given  therein.  They  have  a 
bankruptcy  and  insolvency  jurisdiction  as  extensive  as  the  Supreme 
Courts,  and  in  questions  of  real  property,  their  jurisdiction  is  only 
excluded  where  a  competition  of  heritable  rights  exists.  They  also 
perform  the  fimctions  of  the  Probate  and  Admiralty  Courts  of 
England  within  the  limits  of  their  coimties;  and  of  late  years  many 
important  jurisdictions  under  the  Police  Acts,  the  Eailway  Acts, 
the  Registration  Act,  the  Public  Health  Act,  and  others  have  been 
conferred  on  them.  Their  criminal  jurisdiction  embraces  both 
summary  police  cases  and  all  crimes  except  the  four  Pleas  of  the 
Crown. 

It  is  not  surprising  that  judges  who  have  to  qualify  themselves 
for  the  performance  of  such  duties  feel  aggrieved  and  wronged  by 
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the  treatment  they  have  received  in  regard  to  this  question  of 
salaries.  They  compare  their  position  with  that  of  others  exercising 
far  less  important  functions,  and  feel  that  the  government  of  this 
country  has  been  partial  and  unfair.  For  a  good  many  years  past  a 
promise  of  increased  remuneration  has  been  made,  but  from  various 
circumstances  has  never  been  fulfilled.  Wearied  out  with  delay, 
sickened  with  hope  deferred,  they  see  themselves  growing  old  in  the 
service  of  their  country,  with  their  remonstrances  neglected,  and 
their  just  rights  delayed  from  year  to  year.  With  their  miserable 
salaries  a  position  of  respectability  is  with  difiSculty  maintained,  and 
frequently  other  officials,  such  as  the  SheriflF-Clerks  and  Procurators- 
Fiscal  of  their  courts,  over  whom  they  have  a  nominal  pre-eminence, 
have  larger  incomes  than  they.  We  believe  it  to  be  a  fact  that  the 
present  holders  of  these  offices  "  are  frequently  able  to  sustain  their 
public  position  only  with  the  additional  means  derived  from  private 
i^sources."*  In  these  circumstances  it  is  not  surprising  that  these 
officials  in  the  return  before  us  occasionally  express  their  sense  of 
the  injury  done  them.  We  quote  from  the  returns  before  us  one — 
the  most  formal  of  these  complaints  : — 

'This  salary,  which  Sheriffs-Substitute  are  prevented  from  increasing  by 
any  other  vocation  {see  1  &  2  Vict,  c  119,  s.  5),  is  very  inadequate  to  the  position 
of  Judge-Ordinary  and  principal  Resident  Magistrate  of  a  county.  It  excludes 
the  possibility  of  ordinary  social  intercourse  on  an^  becoming  footing  consistent 
-with  the  position  either  with  general  society  or  with  professional  brethren.  It 
detracts  from  the  respect  due  to  the  office  to  be  made  wholly  dependent  for  such 
intercourse  on  the  kindness  of  others,  more  especially  of  those  within  the  iuris- 
diction,  and  it  is  deteriorating,  both  intellectually  and  officially,  to  be  excluded 
from  it.  English  County  Court  Judges,  with  less  than  one-thinl  of  the  range 
of  duty,  have,  generally  speaking,  mure  than  treble  the  amount  of  allowances.' 

We  heartily  sympathize  with  the  complaints  of  these  meritorious 
public  servants,  and  we  commend  their  position  to  the  notice  of  all 
Members  of  Parliament,  and  the  Lords  of  the  Treasury.  A  penurious 
Government  may  rest  satisfied  with  the  present  state  of  matters,  but, 
to  quote  again  from  the  document  above  referred  to,  "  it  is  import- 
ant for  the  public  interests  that  persons  discharging  the  duties  of 
the  principal  resident  magistrate  and  judge  in  a  county  should  be 
adequately  provided  for,  and  should  be,  to  a  reasonable  extent, 
relieved  from  pecuniary  anxieties,  and  from  the  danger  of  pecuniary 
embarrassment."  This  is  the  true  view,  and  we  believe  and  hope, 
for  the  honour  of  the  coimtry,  that  it  will  ere  long  be  given 
efifect  to. 

The  question  is  raised  by  some  of  the  facts  of  the  preceding  sta- 
tistics, whether  the  double  office  of  Sheriff  should  be  maintained 
within  the  Sheriflf-Court ;  but  we  have  neither  space  nor  inclination 
to  discuss  in  the  present  paper  a  question  which  is  not  unfamiliar 
to  our  readers,  and  which  the  Sheriffs  themselves  regard  as  one 
which  must  eventually  and  at  no  distant  day  be  decided  against 
them.     As,  however,  there  is  more  than  a  suspicion  that  the  SherifiTs- 

^  Fide  Sherifis-Sahstitute'  Memorial  to  the  Govemment  in  the  year  1866. 
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Substitute  are  starved  in  order  to  save  the  double  oflSce,  it  is  right 
to  remark  that  the  recent  Eeport  of  the  Law  Courts  Commissioners 
has  not  settled  the  question.  On  the  contrary,  the  character  of  the 
Beport  on  this  matter  has  left  the  question  still  opeu.  The  state- 
ment of  the  Eeport  is  historically  inaccurate.  Under  the  Jurisdic- 
tion Act,  which  created  the  present  Sherifif-Courts  of  Scotland,  it 
was  contemplated  that  the  main  duties  of  the  office  should  be  per- 
formed by  the  Sheriff,  and  not  by  the  Substitute ;  and,  in  point  of 
fact,  they  were  so  discharged  until  a  quarter  of  a  century  ago.  But 
the  progress  of  the  country,  the  increase  of  business,  and  successive 
enactments  of  the  Legislature,  have  changed  that  system;  and 
appeals  being  prohibited  except  at  certain  stages,  the  duties  of  the 
office  are  in  the  first  instance  performed  by  the  resident  SheriflF  as 
an  independent  Judge,  while  the  Sheriff  in  Edinburgh  has  been 
transformed  into  a  mere  appeal  Judge.  These  are  the  two  cardinal 
historical  facts  at  the  basis  of  the  constitution  of  the  Sheriff  Court, 
and  the  Law  Courts  Commissioners*  Eeport  ignores  them.  Hence 
their  statement  on  this  point  is  misleading,  futile,  and  imsatisfactory. 

That  Eeport  dwells  largely,  among  other  considerations,  on  the 
expediency  of  the  Sheriffs'  attendance  on  the  Supreme  Courts,  and 
their  consequent  acquaintance  with  the  most  recent  aspects  of  the 
Law.  We  have  always  failed  to  see  how  the  *  fact  that  the 
majority  of  the  Sheriffs  paced  the  boards  of  the  Parliamentary 
House,  or  had  a  gossip  by  the  fireside  for  an  hour  or  two  each 
day,  enabled  them  better  to  perform  the  functions  of  their  office. 
It  is  well  known  that  the  late  Sheriff  Aytoun  performed  the 
statutory  duty  during  the  last  twelve  years  of  his  life,  by  ap- 
pearing in  the  Parliamentary  House  one  day  each  winter  and 
summer  Session ;  and  we  have  never  heard  that  his  sheriffdom  was 
either  the  better  or  the  worse  for  that  mode  of  attending  the  Court. 
But  the  best  commentary  on  this  argument  is,  that  the  statutory  duty 
of  attendance  was  abolished  by  legislative  enactment  in  the  very 
same  year  as  the  Eeport  was  issued.  It  is  unfortunate  for  the  Eeport 
that  the  Legislature  should  have  so  appreciated  its  arguments. 

Equally  weak  and  unsatisfactory  is  the  ground  which  the  Ee- 
port presents  as  the  strongest  for  maintaining  the  present  position 
of  matters,  viz.,  the  control  of  the  Sheriff  over  his  Substitute  and 
the  officials  of  the  Court  {vide  fourth  Eeport,  page  24).  In  so  far 
as  matter  of  fact  is  involved  in  this  supposed  control,  it  may  be 
asked  what  supervision  has  the  Sheriff-resident  in  Edinburgh  over 
his  Substitute  in  the  country,  while  the  latter  is  administering 
justice  in  the  Criminal  and  Small  Debt  Courts,  and  under  the 
Bankruptcy,  Public  Health,  Police,  and  other  numerous  Statutes  in 
which  there  is  no  appeal  ?  Even  in  those  branches  of  business  in 
which  control  may  be  called  possible,  there  is  no  other  mode  of 
exercising  that,  than  a  mere  right  of  appeal ;  and  in  this  sense  the 
Inner  House  exercises  the  same  control  over  a. Lord  Ordinary,  and 
the  House  of  Lords  over  the  Court  of  Session.  Yet  the  Law  Com- 
missioners report  that  this  supposed  control  "  is  not  only  a  most 
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material  element  in,  but  is  the  cardinal  hinge  (sic)  of,  the  pro- 
sperity and  efficiency  of  our  local  Courts."  Perhaps  it  is  not  out 
of  place  to  suggest  that  where  both  or  either  of  the  parties  concerned 
in  this  "  control,"  as  controlling  or  controlled,  happen  to  be  very 
sUghtly injudiciousorcToss-grained,unseemlyquarrels  and  discussions 
take  place,  which  are  among  the  chief  scandals  of  our  legal  society. 

The  writer  desires  t6  express  no  opinion  of  his  own,  whether* 
there  should  or  should  not  be  resident  and  non-resident  Judges  for 
the  local  Courts  of  Scotland ;  but  this  he  will  say,  that  that  question 
will  not  come  to  depend  on  the  Eeport  of  the  Law  Commission,  but 
on  the  consideration  whether  the  present  system  is  conducive  to 
the  best  legal  interests  of  the  country,  and  whether  there  results 
from  it  the  most  efficient  administration  of  justice.    Since  the 
Eeport,  the  question  is  discussed  as  much  as  before ;  and  in  these 
discussions  it  is  observable  that  the  Eeport  is  simply  ignored.     The 
most  recent  defender  of  the  double  office  admitted  that  the  position 
of  the  Sheriffs  is  anomalous,  and  the  system  singular,  unknown  in- 
deed in  any  other  part  of  the  civilized  world.     While  he  granted 
that  if  the  office  were  now  created  for  the  first  time,  a  totally  differ- 
ent constitution  of  the  Sheriff  Courts  would  be  established;  yet 
he  maintained  as  the  sole  argument  in  favour  of  the  double  system, 
that  it  exists  and  had  existed  for  120  years  or  more,  and  that  it 
therefore  should  continue  to  exist.    Equally  weak  and  unsatisfactory 
is  the  Commissioners'  argument  derived  from  what  they  call  "  the 
popularity  of  the  right  of  appeal ;"  and  from  the  fact  that  fifty  per 
cent  of  the  judgments  of  the  Sheriffs-Substitute  are  appealed  to  the 
Sheriffs.     Now,  the  institution  is  there,  and  the  right  of  appeal  is 
there  on  easy  terms,  and  without  the  chance  of  the  losing  litigant 
increasing  to  a  great  extent  the  account  of  expenses  incurred  by 
him.     In  such  circumstances,  the  argument  from  the  popularity  of 
the  appeal  must  be  founded  on  the  supposition  that  men  resort  to 
litigation  for  enjoyment's  sake;  and  having  had  a  pleasant  and 
agreeable  sensation  during  its  early  stages,  desire  the  continuance  of 
that  pleasure  and  resort  to  appeal  for  that  purpose.     But  men  do 
not  enter  upon  nor  continue  litigation  upon  these  grounds.     The 
appellant,  reckoning  his  chances  of  changing  the  fortune  of  the  law- 
suit, resorts  to  appeal,  in  the  hope  of  a  reversal  of  the  judgment ;  or 
he  seeks  to  stave  off  the  evil  day  of  payment,  either  of  principal  or 
of  expenses,  by  protracting  the  litigation.     The  mere  fact,  then,  of 
the  frequency  of  appeal  is  no  test  and  no  proof  of  the  efficiency  of 
the  present  system. 

Such  arguments  will  not  commend  themselves  to  the  good  sense 
of  the  country,  which  will  rather  incline,  we  think,  to  the  sentiment 
of  the  philosophic  Burke,  who,  in  1780,  in  introducing  a  Bill  to 
sweep  away  certain  jurisdictions  in  England  which  impeded  the 
course  of  the  Common  Law,  said, "  When  the  reason  of  old  esta- 
blishments is  gone,  it  'is  absurd  to  keep  nothing  but  the  burden 
of  them.  This  is  superstitiously  to  embalm  a  carcase  not  worth  an 
ounce  of  the  gums  that  are  used  to  preserve  it" 
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The  Prevention  of  Crimes  Act  1871,  loith  Notes,  Appendix,  and 
Index.  By  John  Comrib  Thomson,  Esq.,  Advocate,  SheriflT- 
Substitute  of  Aberdeen  and  Kincardine.  Edinburgh :  William 
Blackwood  &  Sons. 

Mr.  Thomson's  edition  of  the  Prevention  of  Crimes  Act  contains 
an  excellent  resum^  of  the  provisions  of  this  important  Statute,  and 
a  series  of  carefully  prepared  notes  explanatory  of  its  leading  pro- 
visions in  conjunction  with  those  of  other  Statutes  touching  the 
points  referred  to.  It  also  contains,  in  an  appendix,  instnictions  to 
Chief  OflBcers  of  Police  and  to  Governors  of  Prisons,  with  the  regu- 
lations issued  by  the  Home  Secretary  in  pursuance  of  the  Act. 
The  prefatory  analysis  of  the  Act  has  already  appeared  in  our 
columns,  and  need  not  be  further  adverted  to.  The  Statute  efifects 
some  important  changes  in  the  administration  of  the  criminal  law, 
and  there  can  be  little  doubt  that  its  provisions  will  be  largely  used, 
especially  in  the  great  centres  of  population.  The  principle  of  the 
Act  appears  to  be  very  much  like  that  of  the  Continental  systems 
of  surveillance,  the  object  indicated  by  the  title  of  the  Act  being 
the  prevention  of  crimes  as  distinguished  from  their  suppression  or 
punishment.  Under  the  French  system,  it  has  been  said,  the 
criminal  class  are  wholly  subjected  to  the  dominion  of  the  police, 
whose  powers  in  relation  to  habitual  offenders  are  all  but  absolute. 
It  has  yet  to  be  shewn  whether  the  results  of  the  repressive  system 
are  more  satisfactory  than  those  of  the  milder  and  less  arbitrary 
practice  of  our  own  country.  The  Act  in  question  is  evidently  an 
attempt  to  strike  a  mean  between  the  two  systems,  and  is  there- 
fore deserving  of  a  fair  trial  and  of  the  support  of  the  higher  legal 
authorities.  Under  the  system  of  criminal  jurisprudence  to  which 
we  have  been  accustomed,  the  rights  of  individuals  are  often  better 
protected  than  those  of  society,  and  the  depredations  of  habitual 
criminals  are  carried  on  with  impunity,  for  no  better  reason  than 
the  inability  of  the  police  to  obtain  convictions  under  the  restric- 
tions imposed  by  legal  rules  of  evidence.  The  danger  is  that  under 
the  stringent  enactments  of  the  recent  Act  the  police  may  be 
tempted  to  rely  too  much  on  their  statutory  powers  and  too  little 
on  the  attention  and  vigilance  of  their  officers.  The  successful 
working  of  the  Act  obviously  depends  in  a  great  measure  on  the 
discretion  of  the  local  authorities,  and  we  commend  Mr.  Thomson's 
exposition  to  their  careful  consideration. 
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LiahilUyfor  the  expcTise  of  promoting  private  Acts  of  Parliament. 
— ^The  decision  of  the  First  Division  in  the  case  of  Cowan  v.  The 
Edinburgh  Water  Trustees,  March  8, 1872,  is  one  of  very  general 
importance,  although  the  principles  which  it  applies,  and  even  the 
application  of  them  to  the  particular  circumstances,  are  so  clear 
when  explained  by  the  judgment  of  the  Court,  that  it  is  surprising 
that  Ihey  should  not  have  been  present  to  the  minds  of  the  advisers 
of  the  respondents,  and  still  more  surprising,  we  humbly  venture  to 
think,  that  one  of  the  ablest  and  most  acute  of  the  Judges  should 
have  dissented  from  the  judgment  The  principle  which  rules  the 
decision  of  the  question  is,  that  the  funds  of  every  trust,  whether 
of  a  pubUc  or  a  private  nature,  can  be  applied  only  to  the  existing 
purposes  of  the  trust,  as  these  are  defined  by  the  deeds  or  statutes 
by  which  it  is  constituted.  It  follows  that  trust-funds  cannot  be 
applied  in  the  acquisition  by  Parliamentary  authority  of  new  or 
different  powers,  that  is,  in  altering  the  law  of  the  trust,  unless 
it  is  so  provided  by  the  existing  constitution  of  the  trust.  The 
sole  question,  therefore,  as  to  which  there  could  be  any  reasonable 
doubt,  was  whether  expressly,  or  by  implication,  there  was  any 
such  provision  in  the  Act  of  1869,  by  which  the  Edinburgh  City 
Water-Trust  was  created.  It  would  be  out  of  our  usual  course  to 
criticise  minutely  the  private  Acts  of  Parliament,  and  the  argu- 
ments on  both  sides  as  to  their  construction  which  were  ad- 
dressed to  the  Court.  Our  present  duty  is  to  direct  attention  to 
the  very  important  practical  lessons  which  the  decision  enforces. 
It  is  quite  clear,  in  the  first  place,  that  the  risk  which  the 
Trustees  were  incurring  by  promoting  expensive  Parliamentary 
proceedings  might  have  been  fully  in  their  view.  We  do  not 
attach  the  slightest  degree  of  blame  to  the  legal  advisers  of  the 
Trust,  if  they  had  any  legal  advisers  upon  this  particular  point ; 
for,  in  proceedings  of  this  kind,  the  agents  engaged  in  such  matters 
have  always  so  much  to  do  in  the  details  of  preparing  and  carry- 
ing through  the  bill,  that  they  cannot  be  expected  to  see  every 
weak  point  in  the  position  of  their  clients.  But  it  is  plain  that  in 
our  times  the  law  itself,  and  still  more,  the  relations  of  fact  be- 
tween individuals  are  so  complicated  and  involved,  that  it  is  diffi- 
cidt  or  impossible  to  foresee  and  provide  for  every  contingency,  and 
to  forewarn  against  every  danger.  We  should  be  sorry  if  public 
bodies  were  prevented  by  this  decision  from  trying  to  procure  the 
necessary  powers  for  important  public  purposes,  and  it  may  be 
considered  whether  the  judicial  tribunal  suggested  by  Mr.  Dod- 
8on  should  not  be  invested  with  large  powers  to  adjudicate  upon 
the  question  of  expenses  in  cases  such  as  this.  But  even  under  the 
present  law  means  may  be  found  for  carrying  out  important  under- 
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takings  without  the  risk  of  incurring  personal  liability.     It  is  only 
necessary,  as  the  Lord  President  said,  that  men  should  be  careful 
how  they  act.     If  they  go  to  Pariiament  with  well  considered 
schemes,  such  as.  are  fitted  to  obtain  the  sanction  of  the  legisla- 
ture, and  to  disarm  the  opposition  of  those  who  are  concerned,  they 
will  carry  them  and  obtain  power  to  defray  the  expenses  out  of  the 
statutory  funds.     In  the  present  case  the  want  of  care  may,  we 
think,  be  traced  a  little  further  back  than  the  promotion  of  the  un- 
fortunate bill  which  occasioned  the  present  litigation.    The  con- 
sideration which  probably  misled  the  promoters,  and  which  had 
apparently  some  eflfect  even  on  the  judicial  mind  of  Lord  Deas, 
was,  that  when  the  Act  of  1869  was  passed,  constituting  the  trust 
and  transferring  to  the  trustees  the  property  and  duties  of  the  for- 
mer private  company,  there  was  much  discussion  about  an  addi- 
tional supply  of  water,  and  even  about  the  source  from  which  it 
was  obtained.     Powers  for  procuring  such  an  additional  supply 
were,  indeed,  if  we  remember  aright,  part  of  the  original  bill.   Was 
it  not  a  proper  and  natural,  though  certainly  not  a  usual  course 
in  the  circumstances,  and  would  it  not,  in  all  probability,  have 
been  sanctioned  by  Parliament,  to  ask,  by  anticipation,  for  power 
to  defray  from  the  funds  of  the  new  trust  the  expense  of  the  re- 
newed application  to  Parliament,  which  was  obviously  inevitable  ? 
But  we  presume,  in  the  hurry  of  passing  the  bill,  this  was  never 
thought  of,  and  was  never  suggested  by  the  Parliamentary  counsel 
whose  business  it  is  to  get  their  bills  passed  with  the  least  possible 
trouble,  and  the  largest  possible  fees.     Town  Councils  and  public 
commissioners  are  too  much'  inclined  to  scrimp  their  legal  staff. 
But  we  venture  to  express  the  opinion  that  if  they  had  employed, 
in  addition  to  their  extremely  able  and  over-worked  Town-Clerk, 
one  or  two  standing  Scoteh  counsel,  with  time  enough  and  con- 
science enough  to  look  into  details,  and  warn  against  contingent 
dangers  and  necessities,  the  Edinburgh  Water  Trustees  would  either 
have  had  a  clause  in  their  constituent  Act  enabling  them  to  apply, 
at  the  expense  of  the  rate-payers,  for  compulsory  powers  in  the 
particular  case,  or  they  would  have  been  warned  of  their  danger 
long  before  they  spent  £20,000. , 

The  Sheriffs  and  the  Ijord  Chamberlain. — It  is  a  fact  that  none  of 
the  Scotch  Sheriffs  were  invited  to  attend  the  great  national  cere- 
monial at  St.  Paul's,  although  all  the  English  oflBcers  who  bear 
the  same  name  received  invitations  and  places.  It  is  rumoured 
that  the  reason  given,  was  that  the  Lords  Lieutenant  in  Scot- 
land had  had  places  assigned  to  them,  so  that  it  was  considered 
unnecessary  to  provide  for  persons  "  holding  inferior  offices  under 
them;"  nay,  rumour  has  gone  so  far  as  to  say  that  the  Lord 
Chamberlain  politely  stated  that  the  Sheriffs  need  not  be  offended, 
because  they  might  rest  assured  that  no  places  had  been  set  apart 
for  any  "  inferior  stipendiaries  "  in  England.  The  Lord  Chamber- 
lain must  be  presumed  to  have  inquired  what  a  Sheriff  is  in  Scot- 
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land ;  and  we  take  the  liberty  of  informing  him  that  he  has  been 
grossly  misinfonned.  A  Sheriff  is  a  stipendiary,  for  he  receives 
public  money ;  but  except  in  regard  to  the  amount  of  his  salary,  he 
is  not  an  inferior  stipendiary.  Neither  does  he  hold  a  subordinate 
office  under  the  Lord  Lieutenant  of  his  county.  On  the  contrary, 
as  we  lately  had  occasion  to  shew  {Journal  of  Jurisprudence,  Nov- 
ember 1871),  and  as  we  hope  to  demonstrate  more  fully  on  an  early 
occasion,  he  is  the  principal  magistrate,  and  the  representative  of 
the  sovereign  within  his  county ;  while  the  Lord  Lieutenant  has 
merely  certain  quad  military  functions,  lately  reduced  to  a  mini- 
mum, and  holds  a  dignified  position,  in  virtue  of  which  he  is  some- 
times by  courtesy  called  on  to  preside  at  some  but  not  at  all 
county  meetings.  It  is  very  distressing  that  the  Sherififs  who  have 
so  much  to  do  in  defending  their  position  as  judicial  officers  against 
the  formidable  charge  of  being  not  merely  useless,  but  injurious  to 
the  public  interest,  should  be  under  the  sad  necessity  of  maintain- 
ing their  dignity  against  the  gross  and  inexcusable  ignorance  of 
a  Southern  courtier.  We  have  al^^ays  been  under  the  impression 
that  if  not  useful,  the  Sheriffs  are  at  least  ornamental,  and  we  are 
confident  that  if  the  Lord  Chamberlain  could  be  got  to  attend 
a  Scotch  Circuit  Court,  as  a  Lord  Chancellor  once  did  at  Jedburgh, 
he  would  concur  in  our  opinion. 

Private  Legislation. — ^When  Sir  David  Wedderbum,  in  November 
last,  read  his  paper  on  "  Impediments  to  Scotch  Legislation,*'  before 
the  Scottish  Law  Amendment  Society,  a  Committee  was  appointed 
by  the  Society  to  take  up  the  subject  he  had  introduced,  "  more 
particularly  with  reference  to  private  legislation,  and  report 
thereon."  This  Committee,  of  which  Mr.  John  Clerk  Brodie  was 
convener,  produced  a  report,  which  is  worthy  of  being  reprinted. 
It  is  as  follows : — 

Your  Committee,  having  at  several  meetings  considered  the  remit  made  to 
them  by  the  society,  resolved  unanimously  to  confine  themselves  to  the  matter 
more  specially  remitted  to  them,  videlicet,  the  improvements  practicable  as  re- 
gards local  and  personal  legislation,  to  which  they  consider  that  the  Society's 
attention  mav  at  present  be  advantageously  directed. 

Private  bills  are  introduced  indiscriminately— nerhaps  pretty  equally — into 
the  House  of  Lords  and  House  of  Commons.  Botn  Houses  have  a  report  made 
to  them  as  to  the  promoters'  compliance  with  the  standing  orders,  and  there* 
after  remit  the  Bill  to  a  Committee  to  report. 

The  necessity  for  leading  evidence  before  hoth  Houses  of  Parliament  for 
and  against  a  Bill  is  one  of  the  most  serious  evils  attendant  on  private  legisla- 
tion, and  your  Committee  are  of  opinion  that  it  would  be  of  great  public  ad- 
vantage that  the  evidence  on  Private  Bills  should  be  taken  once  for  all,  for  both 
Houses,  before  a  separate  tribunal  appointed  by  Statute. 

The  tribunal  should  be  one  to  command  the  confidence  and  respect  of  both 
Houses  and  of  the  community  at  large,  and  your  Committee  consider  that  for 
Scotland  the  Court  of  Session  would  be  pre-emincntljr  the  best.  The  mode  in 
which  that  Court  should  act  is  matter  of  detail,  but  it  might  be  in  a  manner 
somewhat  similar  to  that  already  provided  with  respect  to  Election  Petitions 
(see  31  &  32  Vict.  cap.  124). 

Your  Committee  are  of  opinion  that  no  evidence  should  be  admitted  in 
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either  Hotise  of  Parliamebt  other  than  the  evidence  taken  before  such  separate 
tribunal,  and  that  it  should  be  committed  to  that  tribunal  to  decide  for  the 
purposes  of  the  proof  aU  questions  of  locus  standi,  and  all  questions  as  to  the  ad- 
missibility of  evidence,  both  Houses  accepting  its  decisions  upon  these  matters 
as  conclusive. 

Under  an  arrangement  of  this  nature,  it  might  perhaps  be  possible  to  ex- 
pedite the  procedure  in  private  legislation  bj  permitting  the  proof  to  be  led, 
though  Parliament  was  not  sitting.  This  would  render  necessary  some  other 
arrangement  than  exists  at  present  as  to  the  mode  of  oassing  standing  orders, 
and  it  would  seem  to  your  Committee  to  be  advisable  that  the  question  of  com* 
pliance  \rith  standing  orders  should  also  be  decided  by  a  separate  tribunal, 
whose  decision  should  be  accepted  by  both  Houses. 

Your  Committee  are  satisfied  that  the  alteration  now  suggested  in  the  mode 
of  taking  proof  would  eflfect  an  immense  saving  of  expense  in  private  legisla- 
tion ;  and  they  believe  also  that  the  evidence  would  generally  be  taken  much 
more  satisfactorily  than  at  present 

The  suggestion,  of  course,  infers  that  the  Committees  of  Parliament  should 
not  see  the  witnesses  and  hear  the  evidence^  or  have  opportunity  to  put  ques- 
tions which  they  might  deem  to  be  material ;  but  if  there  be  advantages  in  the 
present  very  cumbrous  and  expensive  mode  of  taking  evidence,  there  are  also 
great  disadvantages  which,  in  the  opinion  of  your  Committee,  outweigh  them, 
and  Parliamentaiy  Committees  would  possess,  under  the  system  suggested,  all 
the  advantages  that  are  possessed  at  present  by  the  Supreme  Ordinary  Tribimala 
of  the  Empire  when  deciding  upon  appeal  questions  of  the  utmost  moment  and 

iinportance. 

Your  Committee  do  not  report  these  suggestions  as  in  their  opinion 
exhausting  the  improvements  of  which  the  present  system  is  capable.  But  they 
believe  that  a  measure,  such  as  they  have  sketched,  would  effect  at  once  a  very 
great  improvement,  and  be,  perhaps,  the  best  pioneer  of  further  amendments ; 
and  it  may  be  judicious  rather  to  amend  gradually  the  present  system,  than  to 
attempt  to  do  everything  at  once.  JoHK  C.  Brodib,  Convener. 

Edimbuboh,  bth  February,  1872. 

Law  Lectures  at  Oxford, — ^The  syllabus  of  lectures  on  law  for  the  ensuing 
term  at  Oxford  is  imposing.  The  Regius  Professor  of  Civil  Law  (Dr.  Biyce), 
will  lecture  on  the  Roman  Law  of  Contracts,  with  illustrations  from  English 
Law.  Students  are  recommended  to  read  so  much  of  the  Institutes  of  Justinian 
as  relates  to  Obligations  ex  contractu.  Those  who  have  already  some  knowledge 
of  the  subject  are  referred  to  the  titles  of  the  Digest  De  Pactis  (iL  14J  and  JM 
Ohligationibus  et  AcOonibus  (xliv.  7).  The  Vinerian  Reader  ot  English  Law 
(Mr.  K.  E.  Digby),  will  lecture  on  the  principles  of  the  law  of  real  property, 
considered  especially  as  illustrating  certain  portions  of  Austin's  Jurisprudence, 
The  Corpus  Professor  of  Jurisprudence,  Sir.  H.  S.  Maine,  will  lecture  on 
Roman  Law,  chiefly  considered  as  illustrating  general  jurisprudence.  The 
Chichele  Professor  of  International  Law  and  Diplomacy,  the  Right  Hon.  Mon- 
tague Bernard,  will  lecture  on  International  Law  in  connection  wirh  History. 
The  Reader  in  Indian  Law  and  History,  Mr.  S.  J.  Owen,  will  lecture  on  tfie 
Mogul  Power,  from  Timour  to  Acbar.— Law?  Times, 

Fees  in  the  Register  House. — Some  questions  having  arisen  on  this 
subject,  especially  with  reference  to  certain  clauses  of  the  Act  31 
&  32  Vict.  c.  64,  between  the  Lord  Clerk  Eegister  and  certain 
legal  practitioners,  the  Glasgow  Faculty  of  Procurators,  which 
places  no  reliance  in  the  opinion  of  any  Scotch  lawyer,  obtained  an 
opinion  from  Sir  Eoundell  Palmer  and  Mr.  James  Anderson,  Q.C., 
npon  the  construction  of  the  11th,  22nd,  and  25th  clauses  of  that 
Act. 
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By  the  llth  section  of  the  Act,  it  was  provided  that  certain 
spare  or  surplus  copies  of  abridgments  of  writs,  recorded  in  the 
Kegisters  of  Sasines  since  the  year  1781,  which  were  then  lying 
unused  in  the  Begister  HousC)  should  be  distributed  by  the  Lord 
Clerk  Eegister  among  the  different  counties.  This  has  been  done ; 
but  heavy  fees  having  been  imposed  upon  those  inspecting  these 
abridgments,  and  no  mention  being  made  in  the  section  of  any  fees 
being  chargeable,  it  has  been  argued  that  the  imposition  of  such 
fees  is  not  warranted  by  the  statute.  By  the  22d  section  of  the 
Act  it  is  provided  that  keepers  of  the  local  registers  whose  ofi&ces 
are  discontinued,  may  apply  to  the  Treasury  for  compensation  out 
of  funds  provided  by  Parliament  for  that  purpose.  By  the  25th 
section  of  the  same  Act  the  Treasury  is  empowered,  upon  the  dis- 
continuance of  these  local  registers  (and  they  are  now  discontinued), 
to  prepare  amended  tables  of  fees  of  registration  of  deeds  in  the 
General  Eegister  of  Sasines, 

And  for  that  purpose  to  reduce  or  regulate,  and  alter  or  vary,  and,  if  con- 
sidered  expedient,  to  graduate  according  to  the  values  of  the  lands  or  other 
subjects  to  which  the  fees  have  reference,  all  or  any  of  such  fees,  including  the 
fees  of  searches  against  lands  and  heritages,  or  against  the  proprietors  thereof ; 
and  to  lay  such  amended  tables  before  the  Lord  President,  Lonl  Clerk-Register, 
Lord  Advocate,  and  Lord  Justice- Clerk  ;  and  anv  alteration  in  the  amount  of 
such  fees  shall  be  subject  to  the  approval  of  such  Commissioners  ;  and  in  the 
preparation  of  an^  such  amended  tables,  it  shall  be  in  view  that  the  fees  to  be 
drawn  from  the  said  department  shall  not  be  greater  than  may  reasonably  be 
held  sufficient  for  defraying  the  expenses  of  the  said  department,  or  Uie  im- 
provement of  the  system  of  registration." 

The  opinion  of  the  learned  counsel  is  dated  9th  December, 
1871,  and  bears: — 

First.  We  are  of  opinion  that  the  Act  authorises  the  imposition  of  fees  for 
inspecting  the  old  abridgments  mentioned  in  the  llth  section.  This,  we  think, 
is  necessarily  implied  when  the  llth  section  is  read  along  with  the  9th  and 
lOth.  The  new  abridgments  and  indexes,  which  may  be  prepared  in  the  form 
of  the  old,  are  to  be  patent  to  the  public  on  payment  of  fees  ;  and  we  cannot 
think  that  it  was  intended  to  place  the  previous  abridgments  on  a  different  foot- 
ing, and  to  ^ve  the  public  the  right  to  search  or  peruse  them  gratuitously. 
The  new  abridgments  are  made  as  a  continuation  of  toe  old,  and  we  think  that 
the  Lork  Clerk  Register,  with  the  sanction  referred  to  in  the  10th  section,  may 
impose  such  fees  as  should  be  thought  reasonable  for  the  inspection  by  the 
puSlic  of  either  of  these  abridgments. 

Second,  We  are  of  opinion  tnat  the  Act  empowers  the  Treasury  to  pay  the 
compensation  referred  to  in  the  22nd  section  from  the  funds  provided  by  Parlia- 
ment for  that  purpose,  without  reference  to  what  may  be  the  surplus  fees  of  the 
Saline  Department  of  Becistration,  or  whether  there  be  any  surplus  or  not. 
These  compensations  would  be  included  in  the  estimates  annually  voted  by 
ParliamenC  We  do  not  think  it  would  be  in  the  power  of  the  officers  referred 
to  in  the  22nd  section  to  impose  fees  for  the  purpose  of  providing  a  fund  to 
meet  these  compensations,  and  it  does  not  appear  to  us  that,  in  the  exercise  of 
the  power  of  reducing  and  regulating  the  existing  fees  given  to  them  by  the 
25th  section,  the  Lords  of  the  Treasury  ought  to  have  any  regard  to  such  com- 
pensations. 

Third,  There  is  some  difficulty  in  the  question  where  the  Act  authorises  a  re- 
duction or  regulation  of  the  whole  fees  in  the  different  departments  of  the 
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Register  Honse ;  but  we  are  of  oj>imon  that  the  fees  related  by  the  25ih 
section  are  only  the  fees  of  the  Sasine  department,  induding  Searches  in  the 
reconls  against  lands  and  the  proprietors  thereof 

The  general  purpose  of  the  Act  was  to  improve  the  system  of  It^istration  of 
Writs  reli^ng  to  Heritable  Property ;  and,  with  one  exception^  the  only 
Registers  dealt  with  are  the  Registers  affecting  Lands.  The  exoeption  is  con- 
tained in  the  12th  and  13th  sections,  wmch  provide  that  Writs  may  be 
Registered  in  the  Register  of  Sasines  not  only  for  publication,  but  for  preserva- 
tion and  execution.  This  provision  supersedes  the  previous  practice  of  double 
registration.  As  the  revenues  of  the  office  would  be  materially  affected,  provi- 
sion is  made  for  pajrment  of  the  salaries  from  funds  to  be  provided  by  Parlia- 
ment for  that  purpose  ;  and  the  fees  of  the  Department  of  Probative  Writs  are 
to  be  accounted  for  as  the  Commissioners  of  the  Treasury  should  direct. 

The  Register  of  "  Homines "  is  indeed  mentioned  in  the  Act,  but  onlj 
because  Homings  were  entered  in  the  same  Register  as  Inhibitions  and  Adjudi- 
cations. 

We  are  therefore  of  opinion  that  the  fees  in  the  amended  tables,  to  be  pre- 
pared in  virtue  of  the  25th  section  of  the  Act,  ought  to  be  such  as  should  not 
De  greater  than  micht  reasonably  be  deemed  sufficient  for  defraying  the  ex- 
pense of  these  Land  Re^^sters  and  the  improvement  of  the  system  of  Registra- 
tion in  that  Department  Roundell  Palmeb. 

Jas.  Anderson. 

The  case  and  opinion  having  been  transmitted  to  the  Lord  Clerk 
Register,  he  replied  on  4th  January  1872,  that  he  presumed  that 
the  Procurators  acquiesced  in  the  opinion  they  had  received  with 
regard  to  the  first  question,  that  these  fees  were  exigible :  that  the 
second  question  was  entirely  one  for  the  Treasury ;  but  that  the 
Procurators'  proposition  was  "  entirely  contrary  to  the  principle  on 
which  our  system  of  Begistration  was  established  and  has  been 
conducted,  viz.,  that  all  the  expenses  of  every  description  connected 
with  it,  should  be  defrayed  by  the  fees  for  the  work  dona  The 
third  point,  that  the  surplus  should  be  applied  wholly  to  the  reduc- 
tion of  the  fees  of  the  Sasine  Office  and  of  the  Searching  depart- 
ment will  be  kept  in  view  when  the  re-adjustment  of  the  tables  of 
fees  is  imder  consideration.'*  It  appears,  however,  that  the  profes- 
sion generally  does  not  and  ought  not  to  concur  in  the  view  that  the 
rates  of  fees  now  levied  on  the  examination  of  the  old  abridgments 
are  just  and  legal;  and  that  it  is  to  be  strongly  urged  that  the 
Treasury  is  bound  to  carry  out  the  Act  by  preparing  an  amended 
table  of  fees,  and  getting  it  approved  of  by  the  officers  appointed  in 
the  25th  section.  In  connection  with  this  subject,  a  forcible  letter 
to  the  Secretary  of  the  Glasgow  Faculty  of  Procurators  from  Mr. 
Caird,  the  Preses  of  the  General  Council  of  Procurators,  has  been 
published,  the  principal  portion  of  which  we  quote  below.  It  is 
highly  desirable  that  every  burden  upon  the  transmission  of  land 
should  be  removed ;  and  we  are  very  glad  to  notice  that  the  mem- 
bers of  the  profession  in  Glasgow  and  the  country  are  taking  active 
steps  for  this  purpose.  It  is,  however,  strange  that  landowners 
themselves  are  not  more  alert  in  the  same  cause.  They  have  not 
yet  discovered  that  projects  for  the  abolition  of  the  feudal  system 
and  the  introduction  of  short  styles  of  deeds  will  not  be  of  much 
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avail  a3  long  as  conveyancers  are  permitted  to  fix  their  own  charges 
for  their  share  in  the  transmission  of  land  and  securities  on  land* 
The  passage  in  Mr.  Caird's  letter  to  which  we  desire  to  direct  atten- 
tion, is — 

The  annual  dorpluB  which  the  Treasury  has  hitherto  derived  from  the  fees 
of  the  Sasine  Register,  beyond  what  is  necessary  for  the  maintenance  of  the 
record,  is  in  effect  a  tax  levied  on  the  owners  of  heritable  property  without 
the  authority  of  Parliament,  and  the  incidence  of  this  tax  operates  with  pecu- 
liar severity  on  the  owners  of  the  smallest  properties.  I  have  before  me  while 
I  write  a  conveyance  of  a  small  property  whicn  I  have  just  received  back  from 
the  Register.  It  contains  less  than  three  pages  of  200  words  (being  the  number 
of  wordJB  which  are  fixed  by  Act  of  Sederunt  for  each  page).  For  transcribing 
this  document  into  the  Register,  framing  a  minute,  and  writing  a  merely  fomitu 
certificate  of  five  lines  upon  it,  the  char|^e  made  is  j£l,  2s.  6d.,  rather  more  than 
one-half  per  cent,  on  the  whole  value  of  the  property.  The  cost  of  a  search  of 
incumbrances  being  about  £l^  on  the  smallest  property,  deterred  the  purchaser 
in  this  ease  from  having  the  records  searched.  He  preferred  taking  the  risk  of 
buying  without  examining  the  Register,  to  paying,  or  reqidring  the  seller  to  pay, 
an  expense  so  needlessly  wasteful,  and  so  aisproportionate  to  the  value  of  the 
property.  It  is  a  matter  of  everyday  ]^ractice  that  this  is  done,  owin^  to  the 
expense,  in  the  case  of  small  properties,  which,  of  course,  are  much  more 
numerous  than  large  ones.  Small  properties  are  thus  made  to  bear  the  burden 
of  maintaining  the  Record,  though  the  owner  is  thankful  to  sacrifice  its  benefits 
on  account  of  their  extravagant  cost. 

Grievances  of  this  character  have  led  Parliament  to  lay  down  the  plain  rules 
for  the  guidance  of  the  Treasury,  that  in  future  the  fees  levied  in  the  Sasine 
Department  shall  not  be  made  a  source  of  revenue,  and  that  regard  may  be  had 
to  the  value  of  the  property  dealt  with  in  ascertaining  the  fees.  The  notion 
advanced  by  the  Lord  Clerk  Register,  that  small  proprietors  who  shall  here- 
after take  their  deeds  to  be  registered  at  the  Sasine  Office  are  to  be  made  to 
contribute  to  the  retiring  allowances  of  officers  whose  services  have  been  dis- 
pensed with  years  ago,  does  not  seem  very  reasonable  in  itself ;  but  it  is  made 
peculiarly  untenable  by  the  circumstance  that  an  ample  fund  already  exists  for 
pajrment  of  these  compensations  in  the  heavy  surplus  which  has  annuidlv  been 
carried  off  from  its  legitimate  use  of  maintaining  the  Land  Register  ftecord, 
and  taken,  at  the  cost  of  the  proprietors,  into  the  general  revenue  of  the  country. 
And  I  would  venture  to  say  much  the  same  of  the  Lord  Clerk  Register's  sug- 
gestion that  the  proprietors  of  lands  and  houses  who  may  hereafter  make  use 
of  the  Sasine  Record  are  to  be  charged  not  merely  with  the  cost  of  maintaining 
that  Record  as  contemplated  by  the  Act,  but  with  the  charge  of  other  depart- 
ments of  the  Register  Office,  from  which  they  derive  no  benefit,  and  with  which 
they  have  no  concern.  Such  an  attempt  to  relieve  the  general  revenue  at  the 
cost  of  the  proprietors  of  lands  and  houses,  would  be  simply  to  continue  the 
present  system  in  a  different  form,  after  it  has  been  condemned  by  Act  of  Par- 
liament, and  so  to  evade  the  spirit  of  the  Act  I  cannot  suppose  that  the 
Tieasory  will  be  inattentive  to  any  of  the  considerations,  whether  of  law,  of 
jiutice,  or  of  policy,  which  are  in  conflict  with  the  desi^:ns  foreshadowed  by  the 
Lord  Clerk  Register.  We  cordially  concur  in  your  d&ent  from  the  views  of 
the  Lord  Clerk  Register  in  regard  to  the  exorbitant  fee  charged  upon  tbe  owners 
of  heritable  property  for  leave  to  inspect  a  printed  abridgment,  the  cost  of 
in  Airing  which  has  been  paid  for  by  them  twenty  times  over  in  the  annual  sui- 
]ilus  abstracted  from  the  fees  paid  by  them  to  the  Sasine  Department ;  and  we 
also  concur  with  you  as  to  the  deplorable  fact  that  the  Abridging  and  Indexing 
Department,  which  was  meant  to  have  been  cleared  of  arrean  before  January 
1^^,  should  be  in  the  condition  in  which  it  now  is.  It  is  impossible  to  esti- 
mate the  loss  and  inconvenience  which  arise  out  of  the  delay  and  stoppage  of 
transactions  from,  this  cause. 
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Master  and  Servant  Act,  1867 — Written  Contract  not  necessary  to 
sustain  a  complaint  for  failure  to  enter  on  Work. — In  Mr.  Eraser's 
recent  work  on  the  Iaw  of  master  and  servant  he  lays  down,  in  one 
of  his  valuable  footnotes  upon  the  statutes,  that,  under  the  Act  of 
1867, "  Wherever  the  complaint  is  for  not  entering  to  the  work,  the 
contract  must  be  in  writing,  in  terms  of  sec.  3  of  4  Geo.  IV.,  c.  34, 
notwithstanding  the  definition  of  the  word  *  contract'  given  in  the 
Master  and  Servant  Act  1867.  The  question  was  raised  but  not 
decided  in  the  Common  Pleas  in  England ;  the  opinions  expressed, 
however,  being  in  favour  of  the  necessity  of  writing. — Crane  v. 
Powell,  L.  R,  4  C.  P.,  123."  On  March  16,  in  the  case  of  Kershaw, 
Mitchell,  &  Co.  (which  was  a  suspension  in  the  High  Court  of  Justi- 
ciary of  a  conviction  against  a  workman  by  the  Sherifif-substitute  at 
Peebles),  it  happened  that  Mr.  Eraser  himself  had  to  maintain  the  con- 
trary proposition,  viz.,  that  a  contract  in  writing  was  not  necessary 
to  sustain  such  a  complaint,  and  was  successful  in  overthrowing  the 
authority  of  his  own  note,  which  was  quoted  against  him.  Lord 
Neaves  admitted  that  the  authority  quoted  was  very  formidable ; 
but  held  that  Mr.  Eraser's  parole  was  to  be  preferred  to  his  writing. 
We  understand  that  the  law  as  laid  down  by  Mr.  Eraser  had  been 
acted  upon,  as  it  now  turns  out  erroneously,  by  many  of  the  Sheriff- 
substitutes  in  Scotland;  and  it  is  probable  that  the  note  referred  to 
was  the  result  of  an  impression  formed  from  the  learned  author's 
knowledge  of  this  practice.  The  decision  of  this  point  is  one  of 
the  greatest  practical  importance  not  only  to  masters  but  to  work- 
men. Where  a  workman  engaged  by  an  oral  contract  to  begin  a 
certain  employment  in  a  week,  he  may  give  up  his  former  employ- 
ment, remove  his  family,  and  when  he  comes  to  the  new  master's 
works  be  met  by  the  objection,  "  Oh,  I  have  found  out  that  you  are 
a  union  man,"  or  "  that  you  are  unsteady,"  or  something  or  another. 
If  he  has  a  good  case,  it  is  now  clear  that  he  has  a  remedy  under 
the  Act  far  more  convenient  than  any  he  could  obtain  at  common 
law.  And  there  are  many  cases  in  which  such  a  remedy  must  be 
of  as  great  value  to  masters.  In  short,  it  is  not  exaggeration  to  say 
that  this  decision  will  probably  make  this  clause  of  the  Act  four 
times  as  useful  and  as  much  resorted  to  as  it  has  been  under  the 
hitherto  prevailing  misconception. 

Graduaiion  in  Law, — ^We  learn,  with  regret,  that  difficulties  of  a 
somewhat  serious  kind  still  hinder  the  readjustment  of  this  very 
important  matter.  The  April  meeting  of  the  University  Council  is 
near  at  hand,  and  should  no  definite  "  Resolution "  be  presented 
to  it  by  the  Court,  and  another  six  months  allowed  to  pass  in 
fruitless  discussion,  we  shall  then  be  too  near  the  opening  of  the 
winter  session  for  the  new  arrangement,  whatever  it  may  be,  to  be 
acted  upon.  Even  should  the  October  meeting  of  the  Council  con- 
cur in  it,  and  the  Chancellor  sanction  it,  another  year  will  practi- 
cally have  been  lost. 
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This  contingency  is  the  more  to  be  deprecated  because  the 
difficulties,  though  by  no  means  imaginary,  have  reference   to 
matters  comparatively  of  minor  importance.    All  parties,  appar- 
ently, are  agreed  as  to  the  main  point  for  which  we  have  so  long 
contended,  viz.,  the  necessity  of  instituting  a  degree  which  shall  be 
within  the  reach  of  aU  branches  of  the  profession,  and  which  shall 
establish  a  permanent  bond  of  union  between  it  and  the  national 
Universities.     That  this  degree  must  be  one  which  shall  be  attain- 
able without  previous  graduation  in  arts,  for  which  a  literary  and 
scientific  examination  of  greater  or  less  stringency  shall  be  substi- 
tuted, is  a  farther  matter  on  which  aU  are  at  one.    Even  the 
adjustment  of  this  literary  and  scientific  examination  does  not  seem 
to  present  serious  diflSculties, — for  its  limits  are  marked  in  the  one 
direction  by  that  now  imposed  for  the  Bar,  and  in  the  other  by  the 
slighter  examinations  which  precede  admission  to  the  other  branches 
of  the  legal  profession,  and  by  that  which  is  exacted  for  a  medical 
d^ree.     Between  these  two  Hmits  it  plainly  must  lie,  probably 
more  nearly  approaching  the  former  than  the  latter.    Nor  is  the 
question  as  to  the  amount  of  legal  study  to  be  imposed  of  very 
difficult  solution.    Even  if  it  should  embrace  the  whole  six  classes 
it  would  not  probably  be  much  objected  to,  because  as  two  of  these 
are  confined  to  the  summer  session,  they  can  all  be  taken  without 
difficulty  in  the  course  of  an  apprenticeship,  or  during  the  period 
which  country  practitioners  usually  spend  in  Edinburgh.-  Between 
some  of  these  classes,  moreover,  it  is  possible  that,  for  this  degree, 
an  option  might  be  given  to  the  student ;  for  if  the  examination 
embraced,  in  addition  to  the  ordinary  branches  of  Scotch  Law  and 
conveyancing,    such    a    knowledge    of    scientific    jurisprudence 
and  of    Eoman  Law  as  to  ofier    some  guarantee  for  the  fact 
that  the   candidate  was  not  altogether  to  seek    either   in   the 
reasons  or  in  the  history  of  the  faith  that  was  in  him,  nothing 
farther  could  reasonably  be  exacted.     It  is  altogether  in  a  different 
direction,  consequently,  that  the  difficulties  have  arisen.    Vested 
interests,  it  appears,  have  cropped  up,  and  res  non  sutU  integrm  is 
the  plea  which  is  urged  in  bar  of  further  proceedings.    We  have  a 
degree  of  LL.B.,  it  is  said,  higher  than  the  degree  which  it  is  proposed 
to  institute.    What  is  to  be  done  with  that  ?    Simply  to  degrade  it 
to  the  new  standard  must  not  be  thought  of,  for  two  reasons — first, 
we  should  thereby  be  abandoning  the  cause  of  scientific  jurispru- 
dence in  virtue  of  which  degrees  exist  altogether,  for  that  the  present 
degree  is  not  too  high  for  this  object  is  certain ;  and,  second,  we 
should  be  guilty  of  an  act  of  injustice  to  those  gentlemen  who, 
during  the  last  ten  years,  have  taken  the  degree  on  its  present 
footing — a  proceeding  against  which  we  believe  they  have  already, 
and  we  think  quite  reasonably,  protested.    If  we  are  to  have  a 
lower  degree,  then  we  must  have  a  higher  degree  also ;  and  here 
comes  up  the  question,  not  of  the  thing  only,  but  of  the  name.   To  the 
thing,  probably,  the  court  might  see  its  way  without  much  diffi- 
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culty, — ^for  this  higher  degree^  taking  the  place  of  the  present  degree 
of  LL.B.,woidd  necessarily  very  closely  correspond  to  it,  administered 
perhaps  with  somewhat  greater  strictness.  But  what  of  the 
name  ?  If  the  lowei  degree  is  to  be  LL.B. — and  there  is  no  other 
academical  name  by  which  it  can  be  called — ^what  shall  we  call 
the  higher  degree  ?  Master  is  the  grade  that  follows  Bachelor  in 
the  academical  hierarchy,  and  the  mystical  letters  LL.M.  have 
accordingly  been  suggested.  Here  it  is  understood  that  the  pre- 
sent Bachelors  object,  and  again  it  is  thought  not  quite  without 
reason.  Bachelor  of  Laws,  they  say,  is  a  well-known  title  else- 
where, and  even  in  Scotland  it  is  beginning  to  have  some  mean- 
ing; but  Master  of  Laws  has  no  meaning  anywhere,  and  for  the 
lifetime  of  any  living  man,  it  must  continue,  in  Scotland,  to  be  the 
merest  gibberish.  In  these  circumstances  the  Bachelors  maintain 
that,  if  their  present  degree  is  to  be  deprived  of  its  value,  the  only 
possible  equivalent  that  can  be  bestowed  on  them  is  that  of  Doctor 
of  Laws.  To  this  claim,  we  apprehend,  the  answer  will  be  that, 
though  there  may  be  eminent  exceptions,  the  present  Bachelors,  as 
a  body,  scarcely  come  up  to  the  standard  of  distinction  which  the 
University  of  Edinburgh  has  always  adhered  to  for  the  last  and 
highest  of  its  honours.  And,  farther,  that  it  would  be  a  departure 
from  the  principle  at  present  recognised  if  either  the  examination 
which  they  have  passed,  or  any  other  examination,  were  to  be 
accepted  as  a  guarantee  that  that  standard  had  been  reached. 
Now  this  answer  we  regard  as  partly  good  and  partly  bad. 
The  examination  which  these  gentlemen  have  passed  was  a 
Bachelor's  and  not  a  Doctor's  examination — it  was  not  intended 
as  a  passport  to  the  highest  academical  position,  and  their 
claim  to  promotion,  2?^  ^aZ^wm,  must  emphatically  be  rejected.  We 
concur,  moreover,  in  the  opinion  that  no  examination  conducted  in 
the  ordinary  form  of  question  and  answer,  and  having  reference 
to  facts  already  discovered,  or  doctrines  already  elaborated,  can 
guarantee  the  presence  of  those  powers  of  independent  research  and 
original  speculation  which  claimants  to  the  doctorate  ought  to 
exhibit.  On  the  other  hand  we  regard  it  as  extremely  important 
that  the  doctorate  of  laws  should  be  restored  to  its  proper  uses, 
and  employed  as  a  means,  not  of  encouraging  all  branches  of  science 
alike,  but  those  special  branches  of  science  which  pertain  to  the 
Faculty  of  Law,  not  in  its  narrow  professional  sense,  but  in  the 
wide  sense  in  which  it  deals  with  the  whole  range  of  the  human 
relations.  With  a  view  to  this  object — whilst  retaining  it  as  an 
honorary  degree  to  be  conferred  on  statesmen,  jurists,  historians, 
and  social  and  political  philosophers — we  believe  the  doctorate  of 
laws  might  with  advantage  be  thrown  open  to  all  persons  who 
had  taken  the  higher  of  the  two  ordinary  legal  degrees,  on  their 
presenting  dissertations,  treatises,  or  books  which,  in  the  estima- 
tion, not  of  the  Faculty  of  Law  alone,  but  of  the  whole  University, 
as  represented  by  the  chancellor,  the  rector,  the  principal,  and  the 
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senatos,  entitled  them  to  receive  it.  The  privilege  of  competing  for 
the  doctorate,  on  these  terms,  might  without  danger  be  extended  to 
the  existing  bachelors ;  and  woidd  probably  reconcile  them,  or  at 
any  rate  the  ablest  of  them,  to  any  change  of  name  and  consequent 
depreciation  which  their  present  degrees  might  sustain.  Between 
some  such  scheme  as  we  have  here  indicated,  and  the  simple  con- 
version of  the  present  LL.B.  into  a  degree  with  honours,  to  be 
accessible  without  the  preliminary  of  a  degree  in  arts — as  was  at 
first  understood  to  be  contemplated  by  the  University  court,  and 
as  is  perhaps  still  the  best  solution  of  the  question, — ^we  see  no 
alternative.  From  the  position  into  which  matters  have  now  drifted, 
the  choice  seems  to  lie  not  between  one  degree  and  two,  but  be- 
tween one  degree  and  three. 

Negligence  of  Cargo  by  Shipowners, — The  Court  of  Exchequer  Chamber  has 
now  had  before  it  the  case  of  Notara  v.  Henderson,  which  has  been  frequently 
before  the  Courts,  relating  to  the  responsibility  of  a  shipowner  for  the  care  of 
Uie  caiigo  entrusted  to  him.  The  plaintiff  had  shipped  a  quantity  of  beans  by 
the  defendant's  vessel  from  Alexandria  to  Glasgow,  tne  bill  of  lading  containing 
the  usual  exception  as  to  ''  perilB  of  navkation. '  On  the  way  the  smp  met  with 
bad  weather,  by  which  the  oeans  were  £imaged,  and  the  master  on  the  way  to 
Glasgow  put  in  to  Liverpool  for  repairs.  At  this  port  the  shippers  offered  to 
take  the  beans  paying  freight  pro  rata  itineris;  but  the  offer  was  declined,  and 
the  master,  after  making  the  necessary  delay  for  repairs,  took  the  beans  to 
Gla£fgow  in  oitler  to  earn  his  full  freight  The  beans,  however,  had  become 
much  deteriorated  by  the  delay,  and  the  shippers  now  sued  for  the  damage 
caused  by  the  shipowners  not  taking  reasonable  care  of  the  cargo.  The  beans, 
they  said,  could  have  been  easily  dned  at  Liverpool,  while  the  ship  was  under- 
going repairs ;  and  the  master,  having  resolved  to  earn  his  full  freight,  was 
bound  to  have  dried  the  beans,  that  bemg  within  the  limits  of  the  care  which  he 
was  bound  to  take  of  the  cargo.  The  Court  of  Exche<][uer  Chamber  has  unani- 
mously adopted  this  view,  the  opinion  of  the  Court  bemg  given  in  an  elaborate 
judgment  by  Mr.  Justice  Willes,  who  refers  to  the  French,  German,  and  other 
maritime  codes,  to  show  what  is  the  general  understanding  of  the  duties  of  a 
master.  He  admitted  that  the  master  was  entitled  to  exercise  a  discretion,  and 
that  his  acts  were  not  to  be  censured  because  of  an  unfortunate  result ;  but  it 
*'  must  be  taken  here  that  the  drying  would  have  been  a  reasonable  and  prudent 
course  in  the  interest  of  the  shippers,  and  one  which  they  were  sure  to  take  if 
they  had  been  owners  of  the  whole  adventure.  The  facts  show  that  the  beans 
might  have  been  dried  during  an  insignificant  delay  at  a  moderate  expense, 
which  there  would  have  been  no  difficulty  in  providing  from  or  been  no  special 
risk,  or  trouble,  or  delay.  The  master  thought  proper,  as  he  was  entitled  to  do, 
to  reject  the  offer  of  the  shippers  to  take  the  beans  out  of  his  hands  upon  terms 
not  unreasonable,  and  insistcKi,  as  he  was  entitled  to  do,  upon  keeping  them  in 
pledge  for  the  future  fi:«ight :  but,  having  done  so,  he  put  to  sea  with  them  in 
a  6tat«  in  which  no  prudent  or  reasonable  man  woiUd  have  shipped  them,  taking 
the  risk  of  their  arriving  in  Glasgow  in  the  state  of  beans  so  as  to  earn  the  full 
freight,  but  largely  deteriorated  by  the  fermentation  during  the  transit"  The 
diipowners  were  uierefore  held  liable  for  the  damage. 

Tke  Law  Officers  of  the  Crown  in  England. — It  was  lately  announced  a 
radical  change  has  oeen  effected  in  the  system  of  remuneratiog  the  law 
officers  of  the  Crown.  By  Treasury  minute,  dated  14th  December  1871, 
the  Chancellor  of  the  Exchequer  informed  the  Board  that  Her  Majesty's 
Government  had  agreed  to  the  following  resolutions  respecting  the  terms 
Upon  which  the  law  officers  (except  Sir  John  Duke  Coleridge,  in  whose 
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case  no  change  is  to  be  made)  shall  in  futnre  be  remunerated  for  their  ser- 
vices : — "  1.  Except  as  aforesaid,  the  Attorney-General  shall  receive  £7000 
a-vear  for  non-contentious  business,  and  the  Sohcitor-Qeneral  £6000  a-year.  2. 
All  fees  payable  for  non-contentious  business  shall  be  paid  into  the  Exchequer. 
3.  The  law  officers  shall  receive  fees  for  contentious  business,  and  for  opinions 
connected  with  it,  according  to  the  ordinary  professional  scale.  4.  All  compli- 
mentary briefs  and  pavments  for  services  not  intended  to  be  given  shall  be 
abolished.  6.  The  salaries  above  mentioned  shall  be  voted  by  the  House  of 
Commons.** 

The  Chancellor  of  the  Exchequer  further  informs  the  Board  that,  in  order 
to  give  efifect  to  these  resolutions  on  the  appointment  of  Mr.  Jessel  to  be  Her 
Majesty's  Solicitor-Qeneral,  he  communicated  to  that  gentleman,  and  Mr. 
Jessel  accepted,  the  following  more  detailed  and  explicit  terms  : — ''  1.  That  the 
letters  patent  appointing  him  should  run  in  the  same  terms  as  those  of  his  pre- 
decessor in  office.  2.  Tnat  for  the  performance  of  all  his  officiid  duties  which 
are  non-contentious,  as  distinguished  &om  those  requiring  or  connected  with 
his  attendance  as  a  barrister  in  Court,  he  should  receive  a  salary  of  £6000 
per  annum,  to  be  annually  voted  by  Parliament,  in  lieu  of  the  fees  hitherto 
payable  to  the  Solicitor-General  for  such  duties.  3.  That  so  far  as  such  fees 
had  been  hitherto  paid  out  of  public  moneys  and  chaiged  to  the  accounts  of 
the  several  establisnments  of  Her  Majest^s  service,  such  payments  should  be 
discontinued ;  and  so  far  as  Mr.  Jessel  might  receive  such  fees  through  other 
channels,  he  should  account  for  them  to  the  Lords  Commissioners  of  the 
Treasury,  and  pay  them  over  as  the  said  Lords  might  direct  4.  That  as  re- 
gards the  contentious  duties  of  his  office,  and  as  regards  his  offidal  attendance 
in  the  House  of  Lords,  no  briefs  should  be  delivered  or  fees  paid  to  Mr.  Jessel 
unless  he  is  expected  to  perform  actual  personal  service,  and  that  for  such  ser- 
vice personally  performed  his  fees  should  be  paid  according  to  the  ordinary 
professional  scale.*' 

Appointment, — Mr.  Egbert  Kerr,  Advocate  (1866),  has  been  ap- 
pointed a  District  Judge  in  Jamaica,  in  room  of  Harry  Davidson, 
Esq.,  Advocate,  deceased. 

Vacation  Arrangements. 

Sox  Days  in  Vacation, — The  Lords  of  Session  have  appointed 
Thursday  11th  April,  and  Thursday  2d  May,  to  be  the  box-days  in 
the  ensuing  vacation. 

Court  days  in  Vacation, — ^Lord  Gifford  will,  on  Wednesday  17th 
April,  and  Lord  Benholme  on  Wednesday  8th  May,  during  the 
Spring  vacation,  sit  in  the  Court  at  11  o'clock;  and  rolls  will  be 
t^en  up  on  the  preceding  Mondays,  in  terms  of  the  Court  of 
Session  Act  1868,  and  relative  Acts  of  Sederunt. 

BUI  Chaniber  Rotation  of  Jvdges, — Thursday  21st  March,  to 
Saturday  23d  March,  Lord  Ormidale  ;  Monday  25th  March,  to 
Saturday  6th  April,  Lord  Mure ;  Monday  8th  April,  to  Saturday 
20th  April,  Lord  GiflFord ;  Monday  22d  April  to  Saturday  4th  May, 
Lord  Mackenzie ;  Monday  6th  May,  to  Saturday  11th  May,  Lord 
Benhobne. 

Spring  Circuits,  1872. — South,  Lord  Justice-Clerk  and  Lord  Jer- 
viswoode.  Ayr — Tuesday  2d  April;  Dumfries — ^Friday  5th  April ; 
Jedburgh — ^Tuesday  9th  April    Mr.  Henry  H.  Lancaster,  Advocate 
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Depute ;  Mr.  Alexander  Ingram,  Ckrk. — North.  Lords  Cowan  and 
Lord  Neaves.  Perth — ^Friday  19th  April ;  Dundee — Tuesday  23d 
April ;  Aberdeen — ^Friday  26th  April ;  Inverness — Wednesday  1st 
May.  Mr.  Alexander  Asher,  Advocate-DepiUe ;  Mr.  ^Eneas  Mac- 
bean,  Clerk.  West — Lords  Deas  and  ArdmiUan.  Stirling — ^Wed- 
nesday 10th  April;  Inverary — ^Wednesday  17th  April;  Glasgow 
— Monday  22d  April,  at  one  o'clock  afternoon.  Mr.  Henry  J. 
Moncrieff,  Advocate^DeptUe ;  Mr.  William  Hamilton  Bell,  Clerk. 
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ADOLF  TRENDELENBUEG. 

Ik  our  present  number  we  present  to  our  readers  the  last  of  the 
four  lectures  in  which  the  most  distinguished  exponent  of  Hegel 
in  this  country  laid  before  us  his  views  of  the  philosophy  of  law. 
Since  these  lectures  were  delivered  the  most  formidable  critic  of 
HegeUanism  has  been  gathered  to  his  fathers.  On  the  birthday  of 
the  great  Frederick,  a  day  which  he  was  wont  to  celebrate  with 
patriotic  enthusiasm,  Dr.  Friedrich  Adolf  Trendelenburg  "gently 
fell  asleep;"  and  with  that  cathoUcity  of  spirit  which  ought  to 
inspire  all  true  seekers  after  truth,  the  first  in  this  country  to 
join  the  band  of  his  German  mourners  was  our  own  Hegelian. 
From  Dr.  Hutchison  Stirling's  notice  in  the  Athenceum  we  borrow 
the  following  traces  of  his  "externalities: " — ''  Though  he  was  three- 
score and  ten,  and  though  there  had  been  a  warning  paralytic  attack 
some  two  years  ago,  there  was  still,  as  always  in  the  past,  breath- 
ing from  that  centre  of  activity  and  influence  which  Trendelenburg 
was,  such  a  feeling  of  energy  and  life  that  it  scarcely  occurred  to 
his  friends  to  think  of  his  decease.  At  his  post,  too,  and  in  the 
middle  of  work,  it  is  that  death  has  found  him,  for  the  seizure  that 
proved  fatal  on  the  following  day  took  place  in  his  class-room." 
Trendelenburg  was  bom  at  Eutin  in  the  Principality  of  Liibeck, 
North  Germany,  on  the  30th  November  1802 ;  and  educated  at  his 
native  place,  and  subsequently  at  the  universities  of  Kiel,  Leipzig, 
and  Berlin.  For  seven  years  thereafter  (1826-33)  "  he  occupied," 
Dr.  Stirling  teUs  us,  "  Uke  Hegel  and  so  many  other  celebrities 
before  him,  the  position  of  a  tutor.  In  1833  he  became  Extra- 
ordinary, in  1837  Ordinary,  Professor  in  the  University  of  Berlin. 
Member  of  the  Academy  of  Sciences  in  1846,  he  was  elected  its 
Secretary  in  1847.  In  both  positions  he  manifested  great  activity, 
and  made  for  himself  a  circle  of  very  real  influence.  Trendelen- 
burg, indeed,  was  such  both  by  character  and  acquirement  that 
influence  could  not  well  fail  him  His  was  not  a  nature  to  shrink 
behind,  if  he  knew  he  wore  a  decoration  on  his  breast ;  and  at 


210  OBITUARY. 

least  one  acquirement,  that  is  a  special  decoration  in  Germany,  and 
ought  to  be  so  everywhere,  solid  classical  knowledge,  must  be 
allowed  to  have  been  possessed  by  him  in  the  very  fullest  measure." 
With  Trendelenburg,  as  with  Hegel,  it  was  in  the  direction  of  the 
philosophy  of  law  that  his  more  abstract  speculations  were  brought 
in  contact  with  reality ;  and  it  is  on  this  ground  that  we  claim  the 
privilege  of  carrying  our  stone  to  his  cairn.  In  doing  so,  however, 
we  must  now  turn  from  the  words  of  his  generous  opponent  to 
those  which  one  of  his  enthusiastic  admirers  has  written  to  his 
memory.  Speaking  of  the  stupendous  learning  which  Dr.  Stirling 
has  commemorated.  Dr.  Alfred  Dove  says,^ — "It  was  sometimes 
sought  to  be  made  a  reproach  against  Trendelenburg  that  he  was 
a  philosopher  among  philologers,  a  philologer  among  philosophers. 
But  in  truth  this  was  his  highest  praise,  for  the  problem  of  his 
time  was  one  of  criticism,  the  object  of  which  was  to  emancipate 
speculation  from  the  rank  overgrowth  of  false  pretension  which 
surrounded  it,  and  to  reunite  it  to  genuine  historical  science. 

"  In  order  to  comprehend  the  necessity  which  dictated  this  task, 
it  is  necessary  to  look  back  over  a  period  of  forty  years — to  a  time 
when  that  which  arrogated  to  itself  the  claim  of  being  the  only 
true  philosophy  was  by  some  blindly  and  idolatrously  revered, 
while  others,  naturally  opposed  to  extreme  pretensions  on  the  part 
of  any  school  of  philosophy,  altogether  refused  their  allegiance  to 
it.  To  Hegel  indeed,  whose  name  has  in  these  days  been  once 
more  borne  aloft  on  the  changing  tide  of  opinion,  cannot  be 
denied  the  claim  of  having  boldly  attempted  to  systematize  and 
unify  the  results  of  the  philosophical  observation  of  a  highly  culti- 
vated age.^  But,  in  professing  to  have  become  the  possessor  of 
absolute  truth,  in  sacnficing  future  progress  to  the  dazzling  fascina- 
tion of  the  present,  and  in  reducing  the  value  of  the  past  to  the 
smallest  proportions,  he  proved  the  task-master  of  himself  and  of 
his  doctrines,  for  (as  every  tyranny  must  in  the  end  furnish  the 
means  for  its  own  destruction)  his  audacious  excesses  only  served 
to  arouse  independent  thinkers  to  intellectual  rebellion.  It  was  not, 
however,  the  empirics  of  natural  or  historical  science  who  rebelled. 
They  stood  sneeringly  aside  and  rejected,  in  the  self-satisfaction  of 
what  they  regarded  as  the  inviolable  possession  of  realism,  the 
arrogant  pretensions  of  idealism,  and  with  them  every  deeper 
foundation  of  thought  and  being.  Upon  the  friends  of  true  philo- 
sophy, therefore,  the  double  task  was  imposed — of  attack  and 
defence.  And  this  was  Trendelenburg's  work ;  on  the  one  hand,  to 
expose  the  deception  of  the  dialectic  method;  on  the  other,  to 
protect  or  perhaps  to  restore  the  alliance  of  the  separate  sciences 
with  the  universal  ideas  on  which  the  science  of  life  reposes.  The 
former  duty  he  performed  as  a  critic,  the  latter  as  a  systematiser, 
or  rather  as  a  pedagogue  of  pliilosophy. 

"  To  the  favour  of  the  time  was  due  the  fact  that  for  the  accom- 

^  "  ZvLT  Eriimening  an  Adolf  Trendelenburg,"  im  Heum  Bekh,  Feb.  1672. 
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plisLment  of  such  apparently  diverse  objects  but  one  instrument 
was  necessary — the  Aristotelian  logic.  *  The  Logic  of  Hegel  and  his 
followers,  distorted  into  mere  dialectic,  could  only  be  superseded 
by  that  simple  genuine  logic  of  which  Kant  declared — that  since 
Aristotle  it  dared  not  retrograde  although  it  had  been  unable  to 
advance.  As,  however,  it  had  in  fact  retrograded,  its  mere  re- 
establishment  marked  a  most  important  step.  The  fulness  of  time 
had  also  arrived  for  a  restoration  of  the  Aristotelian  metaphysics. 
It  is  too  seldom  insisted  upon  that  our  century,  in  accordance  with 
the  historical  tendency  of  its  inqidries,  has  produced  a  second 
Eenaissance  epoch — an  epoch  embracing  all  that  is  great  in  the 
past;  and  yet  when  compared  with  the  former,  an  imperfect 
Eenaissance — one  of  universal  criticism  as  opposed  to  one  which 
was  the  result  of  a  naive  enthusiasm.  But  it  was  only  this  second 
Kenaissance  which  could  find  its  justification  in  Aristotle.  His 
philosophy  being  the  only  one  of  Greek  antiquity  which  survived 
— though  much  disfigured — the  middle  ages,  encountered  the  oppo- 
sition of  modem  thought,  which  has  always  maintained  a  conflict 
against  everything  mediaeval  The  first  fruitful  efforts  of  modem 
speculation  in  Bacon  and  Descartes,  nay,  even  the  critical  regenera- 
tion of  metaphysics  in  Kant,  arose  spontaneously,  and  were  not 
indebted  even  for  guidance  to  the  classical  sources  of  ancient 
thought.  It  was  not  until  the  philosophy  of  Kant  had  been 
hardened  into  a  new  scholasticism  in  the  rash  systems  of  his  fol- 
lowers, that  the  day  of  historical  new  birth  of  the  ripest  intellect 
of  antiquity  dawned — an  intellect  which,  in  a  period  of  many-sided 
scientific  culture  resembling  our  own  age,  had  with  grave  devotion 
gathered  all  separate  sciences  under  the  strong  but  gentlp  authority 
of  the  universal  science. 

"  The  Academy  of  Berlin,  which  had  justly  and  consistently  closed 
its  doors  against  Hegel,  as  it  had  against  every  founder  of  a  school, 
began  forty  years  ago  the  classical  edition  by  Bekker  and  Brandis 
of  the  works  of  the  Stagyrite  in  1833.  Trendelenburg  edited  the 
books  '  On  the  Soul,'  and  his  work  has  been  pronounced  to  be  one 
of  the  most  excellent  editions  of  any  separate  portion  of  Aristotle's 
Ti-ritings.  His  passionate  fondness  for  his  author  subsequently 
impeUed  him  to  render  *  the  wholesome  study  of  Aristotle,'  as  he  calls 
it,  of  immediate  practical  value,  by  converting  the  elements  of  the 
Aristotelian  logic  into  a  text-book  for  schola^  and  teachers  of  the 
highest  forms  of  the  gymnasium.  By  means  of  this  solid  founda- 
tion, as  well  as  by  the  superstructure  he  erected  as  a  professor — 
here  also  with  special  reference  to  Aristotle — he  proved  himself  a 
regenerator  to  a  whole  generation  of  Prussian  teachers  of  the  very 
kernel  of  the  higher  education. 

**  Armed  with  such  weapons  himself,  Trendelenburg  now  undertook, 
in  the  polemical  portion  of  his  principal  work,  'Logical  Investigations' 
{Logisdu  UrUersuchunffen),  the  attack  on  the  dialectical  method 
of  Hegel  and  his  disciples.    He  was  the  most  dangerous  opponent 
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they  had  y6t  encountered,  for  he  contested  not  merely  as  others  had 
done  their  results, but  their  method  itself,  and  its  foundation.  Philoso- 
phers had  almost  lost  the  habit  of  applying  the  old-fashioned  and 
now  seemingly  too  limited  test  of  simple  sober  logical  method,  to 
the  world-embracing  visionary  wisdom  of  the  modem  systems. 
But  the  result  of  the  application  of  such  a  test  was  invariably  to 
prove  the  inadequacy  of  the  foundation,  and  even  to  the  most  in- 
fatuated of  its  disciples  it  soon  became  apparent  that  the  structure 
which  towered  so  proudly  aloft  was  after  sJl  but  a  castle  in  the  air. 

'*  The  system  of  Hegel,  as  the  most  untenable  of  all,  experienced 
the  severest  collapse ;  but  even  the  more  secure  structures  of  Herbart, 
and  Schopenhauer,  nay,  of  Kant  himself  (whose  cleissical  greatness 
no  one  more  willingly  acknowledged  than  Trendelenburg)  exhibited 
to  the  eye  of  the  critic  the  most  serious  fractures.  The  history  of 
philosophy  is  more  than  any  other  history  the  appropriate  stand- 
point of  the  criticism  of  the  future.  Such  criticism  must  remain 
subjective  merely,  so  long  as  it  proceeds  from  the  partial  views  of 
any  individual  system.  It  is  absolutely  worthless  when  having 
first  misrepresented  its  object,  it  afterwards  endeavours  to  bring 
itself  into  harmony  with  such  special  views.  Trendelenburg 
employed  in  his  historical  treatises  on  philosophy  objective  criticism, 
his  endeavour  being,  with  the  caution  of  a  phjlologer,  to  represent 
the  conceptions  of  the  philosopher  of  whom  he  was  treating  in  their 
original  form,  and  then  simply  to  test  their  logical  accuracy  by  the 
invariable  laws  of  thought.  It  is  unfortunate  that  he  did  not  feel 
himself  called  upon  to  write  a  consecutive  history  of  philosophy,  at 
least  of  modern  philosophy.  His  masterly  essays  on  Spinoza,  in 
whom  he  recognized  the  representative  of  a  third  possibility  between 
idealism  and  materialism,  afford  an  idea  of  how  much  we  should 
have  been  thereby  gainers  in  real  intellectual  knowledge.  In  his 
*  History  of  the  Doctrine  of  the  Categories*  {Geschichie  der  Kategori- 
enlehre)  from  Aristotle  to  the  present  day  he  exhibited  a  model  of 
the  history  of  an  intellectual  conception.  In  this  work  he  pursued 
the  stream  of  thought  beyond  its  hitherto  recognized  source,  even  to 
the  obscure  depths  of  speech  itself — the  abode  of  unconscious  logic. 

"But  to  Aristotle  Trendelenburg  was  especially  indebted  for  that 
deep  longing  after  harmonious  comprehension  of  thought  and  being — 
that  organic  conception  of  the  universe  which  recognizes  the  ideal 
as  the  ruling  principle  of  the  real  If  he  had  done  nothing  more 
than  the  mere  restoration  of  the  Hellenic  view  of  the  onesidedness 
of  transcendental  idealism  and  its  reflex  lifeless  materialism,  this 
would  itself  have  been  hailed  as  an  advance.  But  Trendelenburg  did 
not  stop  here;  for  in  recognizing  the  constructive  tendency  in 
thought  as  the  counterpart  of  that  overruling  power  which  nature 
exhibits  in  her  external  aspects,  he  acquired  a  new  principle  as  the 
basis  of  cognitive  science.  But  this  could  have  resulted  only  in 
a  hypothesis  of  an  identity  of  thought  and  being  of  which  he  could 
find  no  iadication  in  the  phenomena  displayed  by  the  separate 
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sciences.  Instead,  therefore,  of  pursuing  this  idea,  he  borrowed  from 
the  special  sciences,  particularly  those  which  dealt  with  organic  exist- 
ence, the  other  principle  of  the  end  which  appeared  to  him  to  be  the 
guide  of  all  development,  and,  in  fact,  also  the  highest  and  only 
creative  principle.  Notwithstanding  his  clear  and  decided  recogni- 
tion of  theism,  he  gave  express  prominence  to  the  fact  of  the  logical 
impossibility  of  proving  the  absolute.  And  although  to  his  view 
this  modem  phase  of  the  Aristotelian  conception  of  the  universe 
easily  and  naturally  accorded  with  the  ethics  of  Christianity,  he 
never  suffered  his  clear  scientific  doctrines  to  be  affected  by  a  too 
friendly  regard  for  any  positive  dogma. 

"In  the  department  of  the  philosophy  of  law  only  can  it  be 
said  that  Trendelenburg  developed  in  detail  a  special  theory.  His 
'Natural  Law  on  the  Basis  of  Ethics*  (Natwrrecht  auf  dem  GruTide 
der  Ethik)  may  be  regarded  as  at  once  his  maturest  and  most 
important  work.  In  discussing  the  most  vital  questions  of  the  time, 
the  author  exhibits  his  peculiar  moral  characteristics.  In  an  age 
when  a  facile  dialectic  is  ever  ready  theoretically  to  vindicate  the 
justice  of  the  existing  state  of  affairs,  though  this  may  have  been 
the  result  of  mere  force,  and  to  construct  a  mechanical,  or  at  best 
unconsciously  organic  system  of  jurisprudence  and  politics ;  in  such 
a  time  it  is  refreshing  to  recognize  a  doctrine  which  founds  every 
branch  of  jurisprudence,  from  that  which  regulates  the  relations  of 
individual  life  to  that  which  regulates  the  mutual  relations  of  states, 
upon  the  human  ethical  organization;  a  doctrine  which  regards 
jurisprudence  as  an  institution  common  to  all  men,  whose  object 
is  to  create  and  sustain,  by  means  of  the  preponderance  of  the  whole 
over  the  part,  the  external  conditions  necessary  to  the  development 
of  morality.  This  '  natural  law,'  to  which  the  essays  on  State  and 
Law,  and  on  National  History,  besides  the  brochure  entitled  *  Defects 
of  International  Law'  (Jjihcken  im  VolkerrecfU),  supply  further  con- 
tributions, has  a  future  in  store  for  it  in  the  German  race,  whose 
national  conscience  was  the  parent  of  the  ethical  view  of  juris- 
prudence." 

EoBEBT  Cox,  Esq.,  W.S.  (1832),  whose  sudden  death  on  the  3rd 
Feb.  was  recorded  in  our  last  issue,  was  in  the  sixty-second  year  of 
his  age.  He  was  the  third  son  of  the  late  Eobert  Cox,  Esq.,  of 
Gorgie  Mills,  Mid-Lothian,  by  Ann,  daughter  of  George  Combe, 
Esq.,  of  Edinburgh.  He  was  born  at  Gorgie  in  the  year  1810,  and 
was  educated  at  the  High  School  and  University  of  Edinburgh,  to 
the  latter  of  which  he  has  bequeathed  £5000.  In  the  office  of  his 
grandfather,  Mr.  George  Combe,  Mr.  Cox  received  the  training 
which,  along  with  attendance  at  the  Law  classes,  qualified  him  to 
pass  as  a  Writer  to  the  Signet.  He  attended  the  classes  of  general 
science  at  Edinburgh  University,  and  studied  anatomy  imder  Dr. 
Robert  Knox.  He  was  thus  well  qualified  for  superintending,  in 
conjunction  with  his  late  brother,  Dr.  Abram  Cox  of  Kingston,  and 
with  one  of  his  surviving  brothers,  Sir  James  Cox,  a  Commissioner  of 
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Lunacy  for  Scotland,  the  revisal  of  re-issues  of  Dr.  Combe's  physio- 
logical works,  and  those  of  Mr.  George  Combe's  books  which  deal  with 
the  structure  of  the  brain  and  the  theory  of  the  nervous  system. 
Enjoying  a  pecuniary  independence,  he  shrank  from  the  general 
business  of  his  profession,  beyond  what  family  or  friendly  connec- 
tions pressed  upon  him.  When  about  twenty-five  years  of  age,  he 
accepted  the  secretaryship  of  a  Uterary  institution  at  Liverpool,  but 
after  a  year  or  two  returned  to  Edinburgh.  Shortly  after,  he  under- 
took the  compilation  of  the  index  to  the  seventh  edition  of  the 
"  Encyclopaedia  Britannica,"  being  at  the  same  time  engaged  in  the 
editorship  of  the  Phrenological  Journal,  In  1853  he  published  a 
volume  entitled  "Sabbath  Laws  and  Sabbath  Duties,"  the  substance 
of  which  had  originally  appeared  in  the  form  of  a  pamphlet, 
entitled  "  A  Plea  for  Sunday  Trains."  This  work  was  followed  up 
by  several  others,  bearing  upon  the  Sabbath  question,  among  which 
were  "The  Whole  Doctrine  of  Calvin  about  the  Sabbath  and  Lord's 
Day,"  "What  is  Sabbath  Breaking?"  and  "The  Literature  of  the 
Sabbath  Question "  (2  vols.),  which  contains  the  most  complete 
history  of  the  Sabbath  controversy  that  has  ever  been  written.  To 
"  Chambers's  Encyclopaedia "  he  contributed  the  chief  portion  of 
the  article  "  Sabbath,"  and  several  other  articles. 

John  Brown,  Esq.,  W.S.  (1825),  eldest  son  of  the  late  John 
Brown,  Esq.,  formerly  of  Cultermainsj  Lanarkshire,  died  at  Edinburgh, 
February  29th. 

Colin  Allan  Philip,  Esq.,  Advocate  in  Aberdeen,  died  at  82 
Queen  Street,  Aberdeen,  March  10th. 

Harry  Dalgety,  Esq.,  S.S.C.  (1856),  (Scott,  Moncrieflf,  and  Dal- 
gety)  died  at  Edinburgh,  March  25. 


DECLARATIONS  OF  PRISONERS. 

Sir, — Perhaps  Bome  of  vour  readers  will  be  able  to  give  an  opinion  on  the 
following  point : — ^Whetner,  after  a  public  prosecutor  proves  tiie  declaration 
hj  witnesses,  he  is  entitled  to  withhold  it  from  the  jury,  and  decline  to  have  the 
same  read  as  part  of  his  evidence  7  It  is,  of  course,  in  the  option  of  the  pro- 
secutor to  use  the  declaration  or  not  as  he  may  think  iit ;  but  after  makins  it 


stances  above  mentioned,  that  the  prisoner's  agent  was  not  entitled  to  have 
the  declarations  read.  The  Sheriff,  however,  admitted  that  he  had  great  doubt 
upon  the  point  As  the  prisoner's  agent  is  clearly  entitled  to  cross-examine 
the  declaration  witnesses  m  regard  to  every  word  the  declaration  contains,  it 
would  be  an  effectual  plan  of  bringing  the  whole  declaration,  when  wished, 
before  the  juiy  by  bringing  out  in  cross  the  whole  statements  made  by  the 
accused,  and  for  that  purpose  to  read  the  document  to  the  witnesses,  and  then 
ask  " Did  the  prisoner  emit  that  declaration?" — Yours,  &c,  M.  N. 
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fLotzB  of  (Englteh,  Jlmerkan,  «nb  Colxmial  Ca^tB. 

CoKPANT — Amalgamation — Sale  of  Assets  under  winding-up  to  new  Company 
* — Dissentient  contributory. — An  English  company  'whose  operations  were  en- 
tirely confined  to  Fiance,  became  involved  in  difficulties,  financially  and  other- 
wise. Arrangements  were  made  by  the  directors  for  the  constitution  of  a 
French  Soci^te  Anonyme,  for  the  purpose  of  taking  over  the  assets  of  the  com- 
pany, in  consideration  of  the  discharge  of  the  company's  obligations,  and  the 
allotment  of  shares  to  the  shareholders  of  the  English  company.  In  order  to 
carry  this  arrangement  into  eifect,  a  special  resolution  was  passed  for  the  pur- 
pose of  inserting  in  the  articles  of  association  a  clause  providing  for  the  sale,  in 
a  voluntary  winding-up,  of  the  assets  to  another  company,  or  to  a  Society 
Anonyme.  At  the  same  meeting  at  which  this  resolution  was  passed,  resolu- 
tions were  also  passed  for  a  voluntary  wmding-up,  and  for  giving  authority  to 
the  liquidators  to  sell  the  assets  to  a  new  French  company.  These  resolutions 
for  working  out  the  sale  to  the  French  company  were,  as  the  Court  held  (except 
the  resolution  to  wind-up)  irregular.  One  shareholder,  whose  shares  were  fully 
paid  up,  however,  alone  dissented  :—Held,  confirming  the  decision  of  Malins, 
V.C.,  that  the  desired  arrangement,  though  incapable  of  bein^  carried  out  by 
virtue  of  the  clause  affected  to  be  inserted  in  the  articles,  could  be  effected  under 
sect  161  of  the  Companies'  Act,  and  that  a  petition  for  winding-up  com- 
pulsorily  or  under  supervision,  presented  by  the  dissentient  shareholder  must, 
8o  far  as  it  prayed  sudi  winding-up,  be  dismissed  ;  but  that  the  petitioner  had 
a  right  to  require  his  interest  in  the  company  to  be  valued,  under  sect  161. 

A  resolution  to  wind  up  a  company  was  passed  amongst  a  series  of  resolu- 
tions for  effecting  a  desired  reconstruction  of  the  company,  which  were  at- 
tempted to  be  supported  under  sect  161,  but  were  considered  to  be  irregularly 
passed  under  that  section : — Held,  that  nevertheless  the  resolution  to  wind  up 
was  valid. 

Leave  refused  to  file  a  bill  in  the  name  of  the  company  to  set  aside  the  re- 
construction scheme,  upon  the  ground  that,  though  the  resolutions  authorizing 
it  were  irremilar  through  defect  of  the  notices  convening  the  meeting,  yet  they 
were  capable  of  confinnation,  and  might,  but  for  the  irregularity,  nave  been 
validly  passed.  And  per  Hellish,  L.J. : — Ifis  not  competent  for  a  company, 
having  in  view  an  immediate  voluntary  winding-up,  to  insert  a  provision  in  its 
articles  for  the  purpose  of  authorizing  that  which  may  be  done  under  sect  161, 
with  the  omission  of  the  proviso  in  favour  of  dissentient  shareholders  con- 
tained in  that  section. — In  re  Irrigation  Co.  of  France,  ex  parte  Fox,  40  L.  J.  Ch. 
433. 

Company — Past  and  present  m^nibers — Compromise  with  present  members. — A 
past  member  of  a  company  does  not  stand  in  the  relation  of  a  surety  for  his 
transferee  who  is  fixed  on  the  list  of  contributories  as  a  present  member,  and  if 
the  liquidator  release  or  compromise  his  claim  against  the  latter,  the  former  will 
not  be  thereby  discharged. — In  re  Contact  Corporation;  Hudson* s  case,  40  L.J. 
Ch«444. 

Will — Precatory  trust — Absolute  interest — Family. — Testator,  a  retail  shop- 
keeper, devised  a  freehold  house  to  his  wife,  to  be  at  her  will  and  disposal  in  any 
way  she  miffht  think  best  for  herself  and  family  : — Held,  affirming  a  decision  of 
one  of  the  V ice-Chancellors,  that  a  charge  upon  the  house  by  the  widow's  \iall  of 
an  annuity  in  favour  of  an  illegitimate  child  of  a  son  of  herself  and  the  testa- 
tor was  valid. — Lamhe  v.  Fames,  40  L.J.  Ch.  447. 

Company — AmcUgamMtion— Insurance— Proof — S.  was  holder  of  a  policy  of 
the  M.  Aaaurance  Societv,  and  entitled  under  it  to  participation  in  profits.  The 
M.  Society  amalgamated  with  the  A.  Company,  nandin^  over  its  assets,  and 
the  A.  Company  undertaking  its  liabilities,  a  fund  (part  of  the  M.  assets)  being 
set  apart  as  a  trust-fund  to  guarantee  certain  policies  of  the  M.  Society,  includ- 
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ing  S.'s  policy.  Under  the  arrangement  for  the  amalgamation  proposals  were 
m^e  to  S.  to  cancel  his  policy,  and  accept  in  substitution  a  policy  upon  similar 
terms  of  the  A.  Company.  This  S.  did  not  accede  to ;  he'  simply  p^d  his 
premiums  to  the  A.  Company,  which  company  was,  according  to  the  arrange- 
ment between  the  companies,  authorized  to  receive  the  premiums.  Two  years 
after  the  amalgamation  a  division  of  profit  for  the  three  preceding  years  was 
declared  by  the  A.  Comipany.  A  bonus  was  declared  upon  S.'s  policy,  notice 
of  which  was  given  to  S.  o.  accepted  the  bonus  in  the  fonn  of  a  reduction  of 
the  premiums  upon  his  policv,  and  he  subsequently  paid  the  reduced  premiums. 
The  M.  society  being  (as  well  as  the  A.  Company)  ordered  to  be  wound  up,  S. 
claimed  to  prove  as  a  creditor  in  respect  of  his  policy  : — Held  (aft  Bacon,  V.C.), 
that  he  had,  by  taking  the  bonus,  accepted  the  A.  Company  as  his  debtors 
in  lieu  of  the  M.  Society,  and  his  claim  was  disallowed. — in  re  Medical  and  In- 
valid,  and  General  Life  Asmrance  Society;  Spencer's  caee,  40  L.J.  Ch.  455. 

Company — Amalgamation — Insurance — GUdm  under  winding  up. — G.  effected 
three  life  policies  with  the  M.  Societv  without  participation  of  profit.  The  M. 
Society  afterwards  amalgamated  with  the  A.  Company,  transferring  its  assets 
and  liabilities  to  that  company.  A  notice  of  the  amalgamation  was  sent  to  G.'s 
assignees,  reouesting  them  to  send  in  their  policies  to  be  endorsed  by  the  A. 
Company.  To  this  no  reply  was  made.  Afterwards  a  more  specific  request 
was  made,  asking  them  to  send  in  the  policies  to  be  endorsed.  This  was  done, 
but  upon  the  comj^any  further  asking  the  assignees  to  sign  a  memorandum  that 
they  agreed  to  the  amalgamation,  the  assignees  refused  to  do  so,  and  the  policies, 
though  they  had  been  sent  in  to  the  company,  were  not  endorsed,  but  returned 
without  any  alteration.  Meanwhile  the  premiums  were  paid  to  the  A.  Com- 
pany, which,  under  the  terms  of  the  amalgamation,  was  authorised  to  receive 
them.  The  M.  Company  and  the  A.  Company  bavins  both  been  ordered  to  be 
wound  up,  the  assignees  sent  in  a  claim  against  the  M.  Company  in  respect  of 
the  policies : — Held^  reversing  decision  of  Bacon,  V.C.  that  they  had  not  ac- 
cepted the  A.  Company  in  place  of  the  M.  Company,  and  the  claim  was 
allowed. — In  re  Medical  and  Invalid^  and  General  Life  Assurance  Society  ;  Grif- 
fith's case,  40  L.  J.  Ch.  464. 

Copyright — Maps — 5  db  6  Vict,  cl  45,  s.  2. — ^A  bird^s-eye  view  of  a  seat 
of  war  is  a  book  within  the  meaning  of  the  act,  and  no  copyright  can  be 
acquired  in  it  unless  it  be  registered  at  Stationers'  Uall  under  the  provisions  of 
the  act — Stannard  v.  Lee^  40  L.J.-Ch.  489. 

Principal  and  Agent — Written  contract  by  Ageni  where  principal  dis- 
closed.— Defendant  authorised  C,  a  broker,  to  buy  goods  for  him,  telling  him  to 
keep  his  name  out  of  the  transaction  ;  C.  bought  of  plaintiffs,  who  refused  to 
trust  him,  and  required  the  principal's  name,  which  was  given  ;  a  written  agree- 
ment was  then  entered  into  in  which  only  C.'s  name  appeared :  C.  then  sent 
defendant  a  note  saying  he  had  bought  on  defendant's  account ;  afterwards,  on 
breach  of  the  agreement,  plaintiffs  communicated  with  C.  on  the  matter : — 
Heldy  that  thougn  defendant's  name  was  known  at  the  time  of  the  contract  in 
C.'s  name,  parole  evidence  was  admissible  to  shew,  and  it  was  a  question  for  the 
jury,  whether  or  not  defendant  was  liable  as  principal,  and  whether  or  not 

Slamtiffs  hatl  made  an  election  as  against  C—  Cauter  v.  Dobell  (Ex.  Ch.),  40  L.  J. 
.P.  224. 

Contract — Depending  on  personal  skill — Implied  condition — Non-performance 
excused  by  illness. — A  contract  by  a  musician  to  play  at  a  cpncert  at  a  specified 
time,  being  a  contract  dependent  on  the  personal  skill  of  the  artist,  is,  though 
no  condition  be  expressed  in  words,  based  on  the  assumption  of  Bufficieut 
health,  and  is  subject  to  an  implied  condition  that  if  the  musician  be,  without 
his  own  default,  (iisabled  by  illness  to  play,  he  shall  be  excused. 

QuiBre,  whether  it  is  also  an  implied  term  of  the  contract,  that  if  disabled  by 
illness  he  shall  give  the  other  party  to  the  contract  notice  thereof  within  a 
reasonable  time  after  he  knt)W3  oi  the  disability. — Robinson  v.  Davison,  40  L.J. 
C.P.  172. 

Compensation — Railways  Clauses  CoTisolidaiion  Act — Injury  to  Ferry  by  Rail- 
way Bridge. — ^A  railway  company  under  the  powers  of  their  special  acts  con- 
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stmcted  a  bridge  and  footway  across  a  river,  at  a  distance  of  about  six  hundred 
yaids  from  the  landing-place  of  an  ancient  feny,  but  without  any  physical  in- 
terference with  the  passage  of  the  ferry-boats.  The  bri(^,  when  completed*, 
was  opened  to  foot-passengers  on  payment  of  tolls,  and  also  used  for  conveyance 
of  merchandise  by  the  company's  trains,  causing  a  serious  diminution  in  the 
profits  of  the  ferry : — Held,  tnat  the  owner  of  the  ferry  was  entitled  to  com- 
pensation under  the  Railways  Clauses  Consolidation  Act  (1846).  s.  6,  as  being  a 
person  interested  in  land  (which  included  a  hereditament  such  as  a  feny)  m- 
jurioualy  affected  by  the  company's  works,  for  the  injury  to  the  ferry  was  the 
direct  and  immediate  result  of  tne  construction  of  tne  bridge  for  tne  use  of 
Qgers. — Brani  y.  Tha  Hammenmth  Baihoay  Oo,,  36  L.J.  Q.R,  265  (H.  of 


J.),  diBtingnished.  Beg.  y.  The  Cambrian  Railways  Co.,  40  L.J.  Q.B.  169. 
Company. — Direeicfi  promissory-note — Personal  liaibility. — Plaintiif  advanced 
money  for  purposes  of  a  joint-stock  company  in  which  he  was  a  shareholder, 
and  receiy^  a  promissory-note  : — *'  We,  the  directors  of  the  Isle  of  Man,  &Cy 
Co.  (Limited),  do  promise  to  pay  to  John  Dutton  the  sum  of  £1600  sterling, 
with  interest  at  the  rate  of,"  &c.  It  bore  the  seal  of  the  con^pany,  and  was 
signed  by  four  directors.  Plaintiff  had  stated  that  he  would  lend  the  money 
to  the  directors  only : — Heid,  that  the  directors  who  signed  the  note  were  per- 
sonally liable  upon  it — IhUton  v.  Manh^  40  L.  J.  Q.B.  175. 


^ke  Sicottish  |Catu  Mass^z\m  an^  Shertf  Court  Reporter. 

SHERIFF-COURT  OF  EDINBURGH.— 30<fc  Oct.  1871. 
Sims  Reeves  v.  The  Edinburgh  Choral  Union. 

CoffUraet — Personal  Service — Proof. — The  circumstances  of  this  case  are  suf- 
ficiently set  forth  in  the  following  Interlocutor  by  S.-S.  Campbell,  and  note 
appendled  thereto. 

mivburghy  ZOik  Odober  1671.— The  Sheriff-Substitute  having  considered  the 
doeed  record,  proof,  productions,  and  whole  process,  and  heard  the  solicitors 
for  the  parties  thereon,  Finds  that  the  pursuer  was  engaged  by  the  defenders 
to  sing  at  the  concert  given  by  them  at  Edinburgh,  on  the  14th  November 
1870,  ^  the  part  of  the  '  Prodigal  Son,'/'  in  the  oratorio  of  that  name,  the  per- 
formance of  that  oratorio  forming  Pait  I.  of  the  said  concert,  as  set  fortn  in 
the  printed  programme  thereof,  No.  12  of  process,  and  also  to  sing  a  certain 
redtative  and  air  from  the  oratorio  of  "  Jephtha,"  forming  the  first  ^iece  in 
Part  IL  of  the  said  printed  programme,  and  that  it  was  agreed  that  in  pay- 
ment for  his  so  singmg,  as  aforesaid,  the  pursuer  was  to  receive  from  the 
defenders  the  sum  of  90  guineas :  Finds  that  the  pursuer  appeared  at  the  said 
concert  and  sung  the  pieces  marked  number^  3,  6,  11,  and  13,  in  the  said  pro- 
gnmme ;  but  that  on  completing  the  singing  of  the  last  of  these  four  pieces, 
tlw  pursuer  became  disabled  from  singing  any  more  at  the  concert ;  and  that 
on  feeling  himself  to  be  so  disabled,  the  pursuer  intimated  the  same  to  the 
conductor  of  the  concert,  Mr.  Sullivan,  and  almost  immediately  thereafter  left 
the  concert  hall:  Finds  that  the  pursuer's  disability  was  occasioned  by  an 
aflfection  of  tiie  throat  from  cold  or  other  cause  not  under  the  pursuer's  control 
or  for  which  he  was  responsible:  Finds  that  the  music  belonging  to  the  pur^ 
aoBr's  part  of  the  ''  Prodigal  Son,"  which  the  pursuer  was  thus  disabled  from 
MTipTig  and  did  not  sing,  consisted  of  the  piece  No.  16  of  Part  I.  of  the  pro- 
snunme,  and  that  tiie  defenders  have  failea  to  prove  that  the  singing  of  piece 
^a  17  of  the  programme  fell  within  the  part  of  the  <'  Prodigal  Son,"  which 
the  pursuer  was  engaged  to  perform ;  but  finds  that  the  pursuer  was  further 
disabled  from  singly,  and  did  not  siuff,  the  recitative  and  air  from  ^  Jephtha," 
above  mentioned :  Fmds  that  the  following  morning  the  pursuer  was,  at  his 
own  request,  waited  on  by  the  secretary  and  the  treasurer  of  the  defenders, 
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and  that  he  proposed  to  make  an  abatement  of  ten  guineas  from  his  stipulated 
remuneration  as  fee  for  singing  at  the  above  concert,  in  respect  of  his  having 
been  unable  to  complete  his  stipulated  performance  on  the  occasion ;  and  finds 
that  the  said  secretary  and  treasurer,  on  behalf  of  the  defenders,  declined  the 
pursuer's  proposal,  but  offered  to  pay  him  sixty  guineas :  Finds  that  shortly 
thereafter  the  present  action,  concludmg  for  payment  of  the  fidl  sum  of  ninety 
guineas,  was  raised  by  the  pursuer,  and  that  with  their  defences  the  defenders 
judicially  tendered  payment  of  sixty  guineas,  with  expenses  up  to  the  date  of 
their  tender :  Finds,  in  point  of  fact,  that  the  pursuer  uuplemented  his  en^ge- 
ment  with  the  defenders  down  to  the  time  at  which  he  was  disabled,  as  afore- 
said, from  continuing  to  do  so,  and  sang  four  out  of  the  six  pieces  which  he  had 
engaged  himself  to  sing  at  the  said  concert,  and  that  he  may  be  reasonably 
held  to  have  fulfilled  two-thirds  of  his  engagement  at  the  point  when  be 
became  disabled  without  fault  on  his  part  to  complete  tUe  same :  Finds  that,  in 
point  of  law,  the  pursuer  is  in  the  above  circumstances  entitled  to  payment  of 
a  proportion  of  the  fee  for  which  he  was  engaged,  equivalent  to  the  amount  of 
the  services  which  he  rendered  under  his  engagement ;  and  that  these  services 
having  amouifted  to  two-tliirds  of  those  undertaken  by  him,  he  is  entitled  to 
payment  of  two-thirds  of  the  said  fee :  And  finds  that  two-thirds  of  that  fee — 
viz.,  ninety  guineas — amount  to  the  sum  of  sixty  guineas :  Therefore  finds  the 
defenders  liable  to  the  pursuer  in  payment  of  the  sum  of  £6Z  sterling,  with 
interest  tiiereon  at  the  rate  of  five  per  cent,  per  annum  from  the  date  of  their 
citation  to  this  action  and  decerns :  Finds  the  defenders  entitled  to  the  expenses 
of  process,  with  the  exception  of  those  incurred  in  leading  the  defenders'  proof, 
as  to  which — Finds  no  expenses  due,  allows  an  account  of  the  expenses  now 
foimd  due  to  be  lodged  by  the  defenders,  and  remit  the  said  account  to  Mr. 
Robert  Barclay  Selby,  solicitor,  to  tax  and  report  James  Campbell. 

Note, — ^The  question  raised  in  this  case  is  both  novel  and  imnortant,  and 
the  Sheriff-Substitute  has  not  discovered  any  decision  which  can  oe  regarded 
as  a  precedent  to  point  to  the  solution  which  it  ought  to  receive.  He  appre- 
hends, however,  that  it  must  be  decided  upon  the  general  principles  applicable 
to  cases  of  personal  service.  Had  the  defenders  succeedea  in  proving,  as  they 
attempted  to  do,  that  the  pursuer  had  failed  to  complete  his  engagement  from 
ill-temper  or  wantonness,  and  not  from  disability,  ne  would  have  been  pre- 
cluded from  making  any  claim  whatever  under  the  contract  which  he  had 
himself  culpably  broKen.  On  the  other  hand,  the  pursuer  cannot  claim  pay- 
ment for  the  services  which  he  did  not  render.  Supposing  the  pursuer  had 
fone  to  the  concert,  and  had  been  suddenly  seized  witn  illness  which  prevented 
im  from  opening  his  mouth,  it  cannot  be  maintained  that  he  would  have  had 
a  claim  for  payment  of  the  fee  which  he  was  to  receive  for  singing  at  that 
concert  The  disability  in  such  a  case  would  be  the  pursuer's  misfortune.  It 
would,  no  doubt,  furmsh  him  with  a  sufficient  defence  against  any  claim  of 
damage  for  breach  of  his  contract  to  sing,  but  it  could  not  afford  him  any 
^und  for  claiming  payment  for  singing  if  he  never  had  emitted  a  note.  But 
if  this  be  so,  where  a  party  is  disabled  from  fulfilling  his  contract  of  service  iif 
whole,  is  it  not  equally  applicable  to  the  case  where  he  is  disabled  £rom  ful- 
filling it  in  part  ?  In  the  latter  case,  no  doubt  distinctions  may  be  made.  In 
the  case  of  a  singer  some  piece  may  be  omitted  by  him  in  the  course  of  his 
performance  from  imavoidable  accident  or  transitory  disability,  but  if  he  there- 
after resumes  and  completes  his  engagement,  he  may  be  entitled  to  exact  his 
full  fee.  But  if,  after  going  through  one-third  or  two-thirds  of  his  task,  he  is 
prevented  by  illness  from  proceeding  with  his  performance,  he  is  only  entitled 
to  payment  for  what  he  has  actually  done.  In  short,  in  so  far  as  he  has  exe^ 
cuted  his  {)art  of  the  contract,  he  is  entitled  to  be  paid  therefor  at  the  contract 
rate ;  provided  always  that  the  completion  of  the  contract  was  not  frustrated 
by  his  fault ;  but  in  so  far  as  the  contract  remains  unfulfilled — however  blame- 
lessly on  his  part — he  can  make  no  claim  for  payment,  under  such  contract 
for  that  part  of  his  stipulated  services  which  he  has  been  unable  to  render. 
These  pnnciples  have  been  frequently  applied  to  cases  between  domestic 
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servants  and  their  employers,  and  they  seem  to  be  equally  applicable  to  the 
present  question.  {Vide  Fraser,  Domestic  and  Personal  Relations,  voL  ii. 
pp.  398-400.) 

The  defenders  led  evidence  to  show  that  the  pursuer  was  not  really  disabled, 
but  might  have  continued  and  completed  his  performance.  In  this  the  Sheriflf- 
Substitute  thinks  that  they  were  imsuccessful.  At  the  same  time  the  pursuer 
fieems  to  have  exposed  himself  to  the  chaise  from  the  conduct  pursued  oy  liim 
at  the  concert  No  doubt  he  intimated  in  a  vague  manner  to  the  conductor, 
Mr,  Sullivan,  that  he  could  not  proceed  with  his  part ;  but  he  hurried  off 
from  the  retiring-room  with  somewhat  needless  precipitation,  and  did  not 
inform  any  of  the  directors  of  the  defenders*  Union  that  ne  felt  himself  unable 
to  sing  any  more  that  night  He  says,  no  doubt,  that  he  and  his  servant  tried 
in  vain  to  find  any  of  the  directors  with  w^hom  to  communicate ;  but  it  is  clearly 
proved  that  some  of  these  gentlemen  could  have  been  easily  discovered  if 
reasonable  means  had  been  adopted  for  the  purpose. 

The  defenders  also  tried  to  prove  that  the  pureuer  was  engaged  to  sing,  and. 
failed  to  sing,  the  tenor  part  in  the  quartett  No.  17  of  Part  I.  of  the  programme. 
Considered  as  an  abstract  (question,  there  is  much  to  be  urged  in  support  of  this 
proposition,  because  there  is  nothing  in  the  oratorio  to  imply  that  two  tenor 
singers  were  required  for  its  performance,  and  in  the  above  quartett  a  tenor  is 
reauisite.  But,  on  the  other  nand,  the  engagement  of  the  pursuer  was  to  sing 
"  tne  part  of  the  *  Prodigal  Son,' "  not  the  tenor  part  in  that  oratorio.  The 
**  Prodigal  Son"  does  not  as  a  character  appear,  or  take  part,  in  the  quartett 

Although  the  pursuer  was  the  most  celeorated  performer  in  the  oratorio,  and 
had  sung  in  it  often,  he  never,  except  on  one  occasion,  and  as  a  personal  favour 
to  the  composer,  sang  in  No.  17.  And  so  well  was  this  known  to  Mr.  Sullivan, 
•  the  composer  of  the  oratorio,  that  in  his  character  of  conductor  of  the  concert 
in  question,  he  informed  some  of  the  office-bearers  amongst  the  defenders,  at 
the  rehearsal  which  preceded  the  concert,  that  the  pursuer  did  not  sing  in 
No.  17,  and  arranged  that  the  tenor  part  in  that  quartett  should  be  sung  by 
a  Mr.  Darling;  nor  does  it  appear  that  any  objection  was  taken  at  the  time  to 
this  arran^ment 

As  to  the  matter  of  expenses. — The  pursuer  has  been  found  liable  in  the 
expenses  of  process  generally  because  he  has  gained  nothing  by  his  litigation, 
and  was  offered  all  that  he  has  been  found  entitled  to  before  he  raised  his 
action.  On  the  other  hand,  the  defenders  have  not  been  found  entitled  to  the 
expenses  of  the  proof  led  by  them,  as  it  has  not  been  in  any  way  or  to  any 
extent  available  m  supporting  their  contention,  and  the  result  of  the  case 
would  have  been  the  same  supposing  that  the  defenders'  proof  had  never 
been  led.  J,  C. 


SHERIFF  COURT  OF  FORFARSHIRR—Dundeb,  IZtk  Nov,  1871. 

Sheriffs  Maitland  Heriot  and  Cheyne. 

Rev.  A.  Millar  &  Others  v.  Robert  Craio. 

Sckoolmaster --Engagaiunt — Dumissal — Cmition  for  Violent  Profits. — By  feu- 
disposition,  dated  6th  May  1859,  Mr.  Kerr,  of  Grange  of  Monifieth,  disponed  to 
the  minister  and  managers  of  the  United  Presbyterian  Church  of  Newbigging, 
and  their  successors  in  office,  a  piece  of  ground,  part  of  his  lands  of  Newbigging, 
to  be  held  by  them  in  trust  for  the  purpose  of  a  school,  schoolhouse,  &c.,  in 
connection  with  the  said  church.  The  feu-disposition  declaied  that  the  subjects 
should  be  used  in  all  time  coming  for  a  school,  school-house,  and  offices,  and  for 
no  other  use  and  purpose  whatever.  The  trustees  were  also  prohibite^l  fiom 
leasing  or  alienating  tne  subjects,  which  should  always  be  unrfer  the  manage- 
ment and  superintendence  of  a  board,  consisting  of  the  minister  and  four  of  the 
office-bearers  of  the  church,  to  be  elected  in  terms  of  the  rules  and  constitution 
of  the  school,  which  had  been  previously  adjusted,  and  a  copy  of  which  was 
signed  by  Mr.  Kerr  of  same  date  as  the  deed. 
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The  roles  and  constitution  piovidein<€f  aUa  that  it  shall  be  the  board's  dntj 
"  to  manage  and  administer  tne  affairs  of  the  school  in  strict  accordance  wiu 
the  wishes  of  the  liberal  donor,"  and  that  the  subjects  ''  shall  be  j^rpetually 
used  for  the  education  of  children  of  parents  of  all  religious  denominations  on 
equal  terms."  Thi^  rule  is  declared  unalterable.  The  rules  further  provide 
that  it  shall  be  the  board's  duty  ''  to  appoint  a  duly  qualiiied  teacher  for  the 
school,  to  fix  the  branches  of  education  which  are  to  be  taught,  including  cer- 
tain specified  subjects,  and  to  provide  for  an  annual  examination."  It  is  fiuther 
declared,  that  should  the  teacher  prove  incompetent,  immoral,  or  inattentive 
to  his  duties,  the  board  are  empowered  to  dismiss  him  from  his  situation  after 
three  months'  intimation.  Power  is  reserved  to  the  board  to  alter  the  rules, 
except  that  respecting  alienation. 

In  September  1861,  the  board,  after  advertising  for  a  teacher,  appointed  the 
respt,  and  on  16th  October  he  entered  upon  his  duties.  On  21st  October  he  was 
present  at  a  meeting  of  the  board,  when  certain  **  terms  of  agreement  between 
teacher  and  school  board,"  which  had  been  framed  by  the  board  two  years 
before  in  engaging  the  previous  teacher,  were  read  over  to  the  respt,  and 
assented  to  bv  him.  Those  terms  of  ^;reement  inter  alia  repeated  the  rule  as 
to  dismissal  for  incompetency,  &c,  and  also  provided  that  the  teacher  cannot 
leave  his  situation  witnout  giving  three  montns'  notice  to  the  committee. 

The  petrs.,  the  minister  and  managers  of  the  church,  suing  with  consent  of 
the  school  board,  stated  that  the  boaid  had  become  dissatisfied  with  the  respt's 
management  as  schoolmaster,  and  that  on  12th  June  1871  they  unanimously  had 
resolved  to  intimate  to  him  that  his  engagement  would  terminate  at  the  close 
of  the  session,  viz.  on  25th  August,  and  tnat  intimation  had  been  given  accord* 
ingly,  but  that  he  continued  in  the  occupation  of  the  premises.  Tney  therefore 
brought  this  action  for  waiiant  to  eject  him. 

Upon  the  respt.  appearing  to  defend,  the  petrs.  moved  for  caution  for  violent 
profits.  The  respt.  oojectea  on  the  ground  that  the  A.SS.  on  this  point  from 
their  terms  applied  to  the  case  of  tenants  only,  and  because  his  defence  was 
instantly  verined  by  the  documents  founded  on  by  petrs.  The  motion  was 
refused. 

Petrs.  pleaded  that  respt  had  ceased  to  be  schoolmaster  under  them,  and  his 
right  of  occupancy  depended  upon  his  office — ^that  thev  were  entitled  to  termi-^ 
nate  the  contract  without  cause  assigned,  and  had  legally  terminated  it 

Respt  pleaded  that  his  pretended  dismissal  was  invaUd  in  respect  no  incom- 
petency, immorality,  or  inattention  was  averred — ^that  his  appointment  was 
virtusdly  ad  vitam  atU  culpam,  and  the  board  had  no  power  to  oismiBS  without 
cause  assifmed  and  proven. 

The  S.-S.  pronounced  an  interlocutor,  in  which,  after  a  series  of  findings  as 
to  the  facts  of  the  respt 's  appointment  and  alleged  dismissal,  he  ^  Finds  in  law 
that .  .  .  the  respt  was  onl^  dismissable  on  the  ground  of  incompetency,  im- 
morality, or  inattention  to  his  duties ;  that  his  dismissal  without  cause  assigned 
was  illegal ;  .  .  .  dismisses  the  petition  and  decerns.  Finds  the  respondent  en- 
titled to  his  expenses,  &c.  John  Chstne. 

Note. — The  smiple  question  here  is,  what  was  the  contract  between  the  parties  7 
or  to  speak  more  accurately — for  the  contract  is  admittedly  embodiea  in  the 
document  which  appears  on  p.  11  of  the  minute-book — ^wlmt  is  the  legal  con- 
struction of  that  contract?  More  particularly,  were  the  school  committee 
entitled  under  their  agreement  with  the  respondent  to  dismiss  him  from  his 
situation  without  assigning  any  reason  ?  Tne  petrs.  maintain  that  this  last 
question  must  be  answered  in  the  affirmative,  and  if  they  are  found  to  be 
wrong  in  this  contention,  they  concede  that  tne  petition  must  be  dismissed. 
On  me  other  hand,  the  respt  admits  that  unless  the  question  is  answered 
in  the  negative  he  cannot  maintain  possession  of  the  premises,  tram  which  it  is 
the  object  of  these  proceedings  to  eject  him. 

The  Sheriff-Substitute  feels  himself  unable  to  give  effect  to  the  petrs'. 
contention.  It  seems  to  him  clear  that  it  was  not  the  intention  of  the  parties 
that  the  teacher's  tenure  of  office  should  be  dependent  on  the  whim  or  caprice 


NOTES  OF  CASES  IN  COURT  OF  SESSION.  221 

of  the  committee  for  the  time  being,  but  that  it  was  contemplated  that  he  should 
be  dismissable  only  on  one  of  the  three  grounds  specified  m  Article  IV.  of  the 
document  above  referred  to.  In  the  absence  of  stipulation,  expressed  or  implied, 
to  the  contrary,  teachers  in  private  schools,  it  is  well  settl^,  hold  their  offices  at 
the  pleasure  of  the  managers,  and  may  be  dismissed  by  them  without  cause 
assigned.  The  better  class  of  teachers  are  not  content  to  accept  situations  upon 
these  terms,  and  the  consequence  is  that  arrangements  such  as  those  made  here 
are  frequently  entered  into.  On  the  one  hand,  under  such  an  arrangement  the 
teacher  has  virtually  a  permanent  appointment  so  long  as  his  continuance  in 
office  is  not  injurious  to  the  school ;  on  the  other  hand,  the  managers  have  it 
in  their  power  to  get  quit  of  him  whenever  fh>m  anv  cause  he  ceases  to  be  a 
useful  teacher.  The  unsoundness. of  the  petrs*.  view  may  be  shortlv  ex- 
posed thus.  If,  as  they  say  was  intended,  the  respondent  was  dismissable  at 
pleasure,  and  without  cause  assigned,  why  was  article  IV.  inserted  into  the 
agreement  ?  On  such  an  assumption  the  clause  in  question  is  reallv  a  dead 
letter — a  result  which  the  committee  in  framing  the  agreement,  and  the  respt. 
in  accepting  it,  surely  never  contemplated. 

The  Sheriff-Substitute  cannot  forbear  adding  that^  anart  altogether  from  the 
question  of  legal  light,  the  conduct  of  the  mana^rs  in  oiBmissing  a  teacher  who 
had  spent  ten  years  of  his  life  in  their  service  without  a  word  of  explanation  as 
to  the  ground  of  their  resolution,  strikes  him  as  singularly  harsh.  It  is,  more- 
over, he  thinks,  a  shortsighted  policy,  for  the  right  which  tney  arrogate  to  them- 
selves would  certainly,  it  admitted,  narrow  the  field  of  candidates  from  which 
they  would  have  to  select  a  successor  to  the  respt,  as  good  men  could 
barely  be  expected  to  offer  themselves  for  a  post  to  be  ndd  on  such  terms. 

J.C. 

Upon  appeal  the  Sheriff  adhered  to  the  S.-S.'s  judgment,  adding  to  his  inter- 
locutor the  following 

NoU, — The  Sheriff  entirely  concurs  in  the  interlocutor  of  the  Sheriff-Substi- 
tnte.  There  seems  to  the  Sheriff  to  be  no  room  for  doubt  as  to  the  law  appli- 
cable to  the  case.  Mr.  Kerr,  by  the  constitution,  seems  to  have  been  anxious 
to  secure  the  services  of  the  best  teacher  possible,  by  making  his  position  as  secure 
and  permanent  as  possible.  It  was  accordingly  fixed  that  the  teacher  should 
be  liable  to  be  dismissed  for  incompetency,  immorality,  or  inattention  to  his 
duties  on  three  months'  notice.  Tne  respondent  accepts  the  situation  on  this 
understandinff.  The  necessary  implication  is  that  he  was  not  liable  to  be 
dismissed  wi&out  cause  on  two  months'  notice.  F.  L.  M.  U« 

AeL— Hendry. AlL^Congkton. 


flottB  of  ^MZB  itt  Court  of  SesBion. 


FIKST  DIVISION. 

MBS.  B.  HORN  AND  HUSBAND  V.  BANDBB80N  AND  lOTIRHBAD.— Jaik  9. 

Bamkruptcy—Htuhand  and  Wife — ProeesB^Cautum, — ^Action  of  damages 
for  personal  injury  snstaiued  by  Mrs.  Horn  by  falling  on  Princes'  Street 
pavement^  opposite  to  the  shop  of  Dickson  and  Son,  which  was  being  re- 
paired by  the  defrs.  Defrs.  alleged  that  Horn  had  become  bankrupt.  The 
trustee  in  his  seonestration  declin^  to  be  sisted  ;  and  tilie  L.  0.  (Jerviswoode). 
in  respect  thereol,  and  pursuers'  fEiilure  to  find  caution  for  expenses,  dismissed 
the  action  with  expenses.  Mrs.  Horn,  with  her  husband's  concurrence,  re* 
AaimMJ^  and  founded  on  a  marriage  contract  between  them  in  1846,  by  which 
hjs^  marUi  and  right  of  administration  was  renounced ;  and  also  an  assigna- 
tion in  her  favour  oy  her  husband  and  the  trustee  and  commissioner  in  his 
seqnestzaftiaii,  of  all  claims  of  damages  competent  against  defrs. 


1) 
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Defrs.  argued  that  the  husband's  bankruptcy  disqualified  him  from  acting  as 
his  wife's  curator,  and  a  curator  ad  litem  should  be  appointed  if  the  action  were 
allowed  to  proceed.  But  the  suit  was  incompetent  without  the  trustee  being 
sisted.  The  marriage  contract  did  not  exclude  the  husband's  right  to  (icquirenda, 
and  the  husband's  bankruptcy  conferred  the  right  to  any  damages  on  the  trus- 
tee in  the  sequestration,  who  should  therefore  have  appeared  ;  and  as  there  was 
no  person  accountable  for  expenses  if  pursuers'  case  tailed,  the  L.  0.  was  right 
in  ordering  caution  to  be  found. 

The  Court  recalled,  holding  that  the  assignation  by  the  trustee  and  commis- 
sioners left  the  claim  for  damages  entirely  with  Mrs.  Horn,  so  that  the  action  at 
her  instance  was  therefore  competent,  with  concurrence  of  her  husband  as  her 
legal  administrator,  his  capacity  to  act  in  that  respect  not  being  affected 
by  his  bankruptcy. 

Act — Macdonald,  Rhind,    Agent — TF,  0.  Roy, Alt, — Lancaster,    Agents 

— Murray f  Beith  db  Murray^  W.S. 

BANNATINE'S  trustees  v.  CUNNINGHAJIE. — Jan,  12. 

Process — Reclaiming  Note — Court  of  Session  Act, — In  this  case  the  L.  O. 
(Mackenzie)  disposed  of  the  merits,  and  ap^inted  parties  to  be  heard  upon 
the  question  of^  expenses  ;  and  by  another  interlocutor,  dated  2d  Nov.  last, 
founa  the  pursuers  entitled  to  expenses. 

Against  the  last-mentioned  interlocutor  defr.,  with  leave  of  the  L.  O.,  presented 
this  reclaiming  note,  by  which  he  sought  to  bring  under  review  not  only  the 
question  of  expenses,  but  also  the  merits.     Pursuers  objected  to  the  competency 
of.  on  the  ground  that  after  a  final  judgment  exhausting  the  merits  of  tne  case, 
the  L.  O.  could  not  competently  award  expenses  by  subsequent  interlocutor 
/        (Wilson's  Trustees,  2d  Feb.  1869  ;  7  Macph.,  467),  and  as  the  previous  judg- 
i]  ^  ^ .        ment  on  the  merits  had  not  been  reclaimed  against  within  the  statutory  period, 
Y  .|      ^      it  could  not  now  be  reviewed  by  the  Court jy^^ursUBr  contended  that  tne  rule 
'     *       recognised  in  Wilson's  Trustees  only  appliea  to  a  final  judgment,  in  which  no 
J  mention  is  made  of  expenses,  but  here  the  q^uestion  of  costs  was  practically 

reserved,  and  it  would  be  contrary  to  the  policy  of  the  Court  of  Session  Act, 
1868,  to  have  two  reclaiming  notes,  first  against  the  judgment  on  the  merits, 
and  afterwards  on  the  question  of  expenses.  The  Court  unanimously  repelled 
the  objection  ;  and  coimsel  were  heard  upon  the  merits. 

Aa.— Miller,  Crichton,     Agents  W,  K.    Thwaites,  S.S.C. AlLSoL-Gen, 

Clark,  Marshall,    Agents — A,  dt  A,  CampbelL 

SPECIAL  CASE  FOR  HENRT  M'CALL  ct  al. 

Trust — Su^ccession — Conditio  si  sine  Uberis, — The  late  J.  M'Call  died  in  1833, 
leaving  a  trust-disposition  and  codicils,  conveying  his  whole  property  to  trus- 
tees, to  pay  the  annual  income  to  his  wife,  and  after  her  death  to  pav,  int^r 
alia,  to  each  of  the  children  of  his  deceased  sister  Mrs.  Wallis,  and  of  Ms  de- 
ceased brother  Thomas  M'Call,  who  should  be  alive  at  his  wife's  decease,  or  of 
his  decease  in  case  of  his  surviving  her,  jfilOOO.  His  widow  survived  and 
enjoyed  the  liferent  till  her  death  in  February  last.  Mrs.  Wallis  left  two  chil- 
dren, one  of  whom,  Man^,  wife  of  G.  Dennistoun,  survived  the  testator  but 
predeceased  his  widow,  leaving  an  only  child,  J,  W.  Dennistoun.  T.  M'Call 
left  several  children,  one  of  whom,  Helen,  wife  of  C.  R.  Dunlop,  survived  the 
testator,  but  predeceased  his  widow,  leaving  two  sons,  G.  and  C.  Dtmlop. 
After  Mrs.  M'Call's  death,  J.  W.  Dennistoun  and  G.  and  C.  Dunlop,  in  virtue 
of  the  implied  condition  si  sine  liberie,  claimed  from  M'Call's  trustees  payment 
of  the  legacies  of  £1000  each,  to  which  their  parents  respectively  would  have 
been  entitled  had  they  survived  the  testator's  widow.  Mr.  M'Call's  residuary 
legatees  maintained  that  the  legacies  to  Mrs.  Dennistoun  and  Mrs.  Dunlop  had 
lapsed  by  their  predeceasing  the  term  of  pavment— viz.,  the  death  of  the  life- 
rentrix.  The  Court  held  that  the  bequest  of  ;£1000  to  each  of  the  children  of 
Mrs.  Wallis  and  T.  M*Call  being  conmtional  on  their  surviving  the  liferentrix, 
the  legacies  to  Mrs.  Dennistoun  and  Mrs.  Dunlop  had  lapsed  by  the  failure  of 
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the  condition  upon  the  occurrence  of  which  they  were  alone  entitled  to  take, 
and  that  there  was  therefore  no  room  for  the  application  of  the  conditio  H  sine 
liUrig. 

Act — Shand,  Balfour.     Agents — J.  <&  R.  D.  Ross^  W.S. Alt—SoL-Gen, 

Clark  J  Marshall,    Agents^  J.  db  F,  Anderson  j  W,S, 

(Before  Seven  Judges.) — March  4, 

BPEIRS'  JUDICIAL  FACTOR  V,  SPEIRB. 

Proof — Loan — Cheque. — Action  at  the  instance  of  Mr.  Haldane,  C, A.,  judicial 
factor  on  the  estates  of  the  late  Rev.  A.  Speirs  of  Kilsyth,  against  Dr.  Douglas 
Speirs  of  Glasgow,  for  pavment  of  £750  lent  by  the  Rev.  Mr.  Speirs  to  Dr. 
Speirs,  his  hrother,  on  14th  Oct.  1870,  with  interest.  Pursuer  alleged  that  de- 
ceased had  lent  the  mone^  to  defr.  to  enable  him  to  purchase  certain  heri- 
table property,  bv  giving  him  a  cheque  on  his  bank  account,  which  was  cashed, 
and  the  proceeds  apphed  to  defr.  s  uses.  Defr.  admitted  having  received 
and  endorsed  and  cashed  the  cheque,  but  explained  that  he  received  it  in 
payment  of  a  debt  of  a  larger  amount  due  to  him  by  his  brother,  and  for 
professional  services. 

The  endorsed  cheque  was  produced,  but  no  other  written  evidence.  Pursuer 
contended  that  it  amounted  to  written  evidence  of  the  loan,  and  that  he  was 
entitled  to  decree  unless  defr.  established  lus  defence  by  proper  evidence. 
The  L.  O.  (Onnidale)  allowed  parties  a  proof  before  answer.  Dr.  Speirs  re- 
claimed. The  Judges  of  the  First  Division  differed  in  opinion,  and  the  case 
was  re-aigued  before  seven  judges. 

The  Court  by  a  majority  recalled  the  L.  O.'s  interlocutor,  and  allowed  a 
reference  to  defr.'s  oath.  The  L.  President,  Lords  Cowan,  Benholme,  and 
K  eaves  held  that  pursuer  had  failed  to  establish  the  loan  by  writing,  and  that 
the  only  competent  mode  now  of  establishing  the  loan  was  by  defr.'s  oath.  The 
minority  (Lords  Deas,  Aidmillan,  and  Kinloch)  held  that  real  evidence  of  facts 
and  circumstances  was  competent  and  relevant  to  establish,  or  aid  in  establish- 
ing, the  loan.  The  L.  President  stated  that  the  endorsement  of  a  cheque  pay- 
able to  bearer  was  no  indication  of  an  obligation  to  repay,  as  a  cheque  is  a 
usual  mode  of  paying  debt ;  and  that  it  was  veiy  doubtful  whether  bankers 
were  entitled  to  ask  for  such  an  endorsement  as  a  condition  of  payment  On 
this  latter  point.  Lord  Deas  said  that,  though  bankers  were  not  bound,  they 
were,  in  his  opinion,  entitled  to  ask  an  endorsement  of  the  cheque  by  the  })erson 
to  whom  they  pay. 

Act. — ^land.    Agent — Alex.  Howe,  W.S, AU. — Advocatus,  Scott    Agents 

^Web$ter  &  Will,  W.S. 


SECOND  DIVISION. 

DEWAR'B  trustees  t7.  DEWAR.— i>ec  19. 

Tnwt — Boma-fide  consumption. — Conjoined  actions  of  M.P.  and  reduction  in 
regard  to  the  succession  of  the  late  J.  Dewar,  a  Scotchman  in  India.  This 
gentleman  executed  two  settlements,  one  in  1862  and  another  in  1867.  The 
deed  of  1862  was  valid,  but  was  revoked  by  the  deed  of  1867.  This  deed  was 
defective  in  the  testing  clause,  and  was  admittedly  not  capable  of  conveying 
Scotch  heritage.  It  was  a  valid  deed  by  the  law  of  India,  and  so  was  good  as 
to  moveables,  and  the  trustees  under  it  administered  the  moveable  estate.  W. 
B.  Dewar,  the  heir-at-law  of  J.  Dewar,  raised  a  reduction  of  the  deed  of  1867, 
so  far  as  it  conveyed  certain  properties  at  Alloa.  This  action  was  not  defended. 
Before  the  challenge  was  made,  Mrs.  Dewar,  his  widow,  had,  with  the  sanction 
of  the  trostees,  occupied  part  of  the  heritable  subjects  and  drawn  the  rents  of 
the  reat  for  eighteen  months.  The  question  before  the  Court  was,  whether 
the  trustees  or  the  widow  were  boimd  to  account  to  the  heir-at-law  for  these 
rents.     The  Li  O.  (Mure)  found  that  the  trustees  had  acted  in  bona  fide,  and 
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were  not  liable  to  i«pay  these  rents.  The  Court  afflimed,  but  found  that  Mrs. 
Dewar  was  bound  to  account  for  the  rents.  She  was  a  trustee  under  the  deed 
of  1867,  and  the  Court  held  that  she  ought  to  have  known  that  her  title  was 
bad.  She  never  had  a  colourable  title,  which  was  necessary  to  found  the  plea 
of  bona  fids  consumption. 

AiA.^Wat8tm,  Balfmr.    Agenti—nJ.  S  A,  Peddie^  W.8. AlL-Skand,  Mac-^ 

doTutld.    Agent — AloMfider  Moriiony  8^,0. 

MACKIRDT  V.  WILSON. — DeC,  21. 

Bankruptcy  Act,  1866 — lUegcU  preference. — ^Appeal  from  the  Sheriff  Court  of 
Lanarkshire  in  an  action  brought  by  the  trustee  on  the  sequestrated  estate  of 
Walker  &  Co.  against  Mackirdy,  for  recovery  of  £66  paid  to  him  by  a  debtor 
of  the  bankrupts  in  virtue  of  a  transaction  entcored  mto  >¥ithin  sixt^  days  of 
bankruptcv,  and  said  to  constitute  indirectly  an  illegal  preference  m  defr.'s 
favour.  Defr.  was  a  creditor  of  the  bankrupts,  and  shortly  before  their  bank- 
ruptcy was  in  course  of  doins  diligence  against  them  upon  a  protested  bilL 
This  diligence  had  gone  the  length  of  a  warrant  of  imprisonment,  when  aa 
arrangement  was  mme  between  tne  bankrupts,  the  defr.,  and  a  Mr.  M'NicoU, 
who  owed  the  bankrupts  money,  whereby  M'NicoU  granted  to  defr.  a  letter 
guaranteeing  the  amount  of  this  bill  to  the  extent  of  J^.  Under  this  guaran- 
tee, which  was  granted  within  sixty  days  of  bankruptcy,  defr.  obtained  payment 
from  M'NicoU  of  the  £65  now  in  question,  and  the  sum  was  paid  out  by  the 
debt  due  by  M'NicoU  to  Walker,  or  at  least  M'Nicoll  claimed  and  was  allowed 
credit  for  it  in  settling  with  Walker's  trustees.  Pursuer  contended  that  this 
transaction  formed  an  luienation  of  part  of  bankrupts'  estate,  and  constituted  an 
indirect  preference  in  defr.'s  favour,  contrary  to  the  Act  of  1696,  sec  6.  The 
S.-S.  (Dickson)  found  that  no  preference  had  been  created,  holding  that  the 
trustee  ought  not  to  have  admitted  M'Nicoll's  claim  of  retention,  and  that  but 
for  that  retention,  the  transaction  challenged  would  not  have  affected  the  bank- 
rupts' funds.  Sheriff  (Bell)  altered.  The  Court  recalled  the  Sheriff's  judanent, 
and  reverted  in  substance  to  that  of  the  S.-S.,  and  held  that  there  could  be  no 
illegality  in  a  creditor,  even  within  sixty  days  of  bankruptcy,  taking  a  guarantee 
for  ms  debt  frx>m  a  third  party,  and  it  did  not  make  the  transaction  ilkgal  that 
the  third  party  happened  to  be  a  debtor  to  the  bankrupt. 

Act.—^L'Gen.jM'Larm,  Agent^T.  J.  Chrdonj  W,k AU.-^Seott,  Brand. 

Agent — A,  KeUy  Morrison,  S.S.C. 

MORBIB  V,  MACKENZIE. — MoTCh  9. 

Burgage — Ground  Annual — Beal  Burden. — In  a  question  with  recard  to  bur- 
gage subjects  in  Dunfermline  :  Held  that  stipulations  that  a  singuLur  successor 
should  pay  a  year's  rent  on  entry,  and  that  an  heir  should  pay  a  duplicand  of 
an  annual  payment  out  of  the  subjects,  were  indefinite,  and  therefore  could  not 
be  constituted  real  burdens  ;  but  that  a  stipulation  for  an  annuad  payment,  in 
respect  of  the  subjects,  and  also  that  a  duplicand  of  8luch  annual  payment 
should  be  paid  every  twenty  years,  in  lieu  of  entry  money,  being  definite  both 
as  to  time  and  amoimt,  were  validly  constituted  a  real  buraen. 

Act. — J.  McLaren.  Agent--Adam Morrison, S,S,0.^--~^AU.^Strachan.  Agents 
-"Watt  dt  Anda-son,  S.S.O. 
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PAPEES  OF  SCOTTISH  LAW  AMENDMENT  SOCIETY.^ 

THE   CUSTODY  OF   CHILDREN   WHEN    THE    PARENTS 

ARE  SEPARATED. 

By  John  Campbell  Lobimeb,  LL.6.,  Advocate. 
Read,  Ibth  January,  1872. 

Have  mothers  any   right   to  the   custody  or  society  of   their 
children? 

During  the  life  of  both  parents,  and  in  the  normal  state  of  society, 
there  is  no  occasion  to  agitate  this  question,  for  the  children  reside 
"with  their  parents,  or  their  place  of  residence  is  fixed  by  the 
parents  mutually.  As  every  society  must  have  some  head  or 
controlling  power,  it  has  been  deemed  expedient  in  law,  and  it  is 
in  accordance  with  nature,  that  this  authority  should  be  vested  in 
the  father.  It  extends  over  all  matters  connected  with  the  moral 
and  physical  welfare  and  upbringing  of  the  children.  The  know- 
ledge on  the  part  of  the  wife  and  mother,  that  the  ultimate  control 
in  all  such  matters  is  with  her  husband,  operates  as  a  salutary 
check  upon  the  wilful  or  capricious  exercise  of  the  wife's  natural 
influence  in  the  family.  So  long  as  harmony  prevails,  the  wife's 
influence  is  not  the  less  but  the  greater,  that  it  operates  not  as  a 
command,  but  works  by  love.  Of  course,  it  is  always  possible  that 
the  husband  may  exercise  his  domestic  power  in  this  matter  un- 
reasonably and  tyrannicaUy,  but  similar  objections  would  apply  if 
the  wife  were  substituted  as  the  head  of  the  family.  No  system  of 
laws  can  compel  harmony  between  persons  so  closely  united ;  and 
the  wife,  from  the  nature  of  her  domestic  life  and  duties,  has 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
snangemeDt,  be  published  in  the  Journal  of  Jurisprudence ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Jaumal ;  and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  the 
ftyle  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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generally  better  opportunities  of  gaining  a  hold  on  the  affections  of 
the  children  and  uniting  the  whole  family  circle. 

In  the  normal  state  of  the  family,  therefore,  few  will  contend 
that  the  controlling  power  should  not  be  vested  in  the  husband  and 
father.  It  is,  indeed,  in  the  form  of  a  rigM,  but  only  to  enable  the 
trust  which  is  its  true  character  to  be  efficiently  exercised.  When, 
however,  the  complex  society  of  the  family,  imposing  various  duties 
moral  as  well  as  legal,  has  been  violently  broken  up  by  the  fault  of 
the  husband,  does  the  same  right  of  control  in  all  matters  connected 
with  the  children  remain?  or,  does  the  husband  and  father,  by 
whose  fault  the  rupture  has  taken  place,  forfeit  to  any  and  what 
extent  the  right  or  trust  previously  belonging  to  him  ? 

These  questions  are  suggested  by  some  recent  decisions  of  the 
Court  of  Session  in  1869  and  1870,  on  the  subject  of  the  custody 
of  children,  in  which  I  venture  to  think  that  the  natural  rights  of 
the  mother  have  been  unduly  sacrificed  to  the  supposed  rights  of 
the  father  as  head  of  the  family.  In  these  cases  the  father  had  by 
his  own  violent  conduct,  (cruelty,  not  adultery,)  endangered  his 
wife's  life,  and  entitled  her  to  claim  the  protection  of  the  Court  by 
living  separate  from  him,  and  at  his  expense ;  but  in  both  she  had, 
on  quitting  the  family  home,  to  leave  behind  her  the  children 
under  the  age  of  twelve  or  fourteen,  and  those  above  that  age  could 
only  accompany  her  if  they  chose  to  take  the  risk  of  such  inade- 
quate support  as  the  aliment  settled  upon  herself  could  afford.  A 
short  statement  of  the  facts  and  opinions  of  the  judges  is  better 
than  any  commentary. 

In  the  case  of  Latig  v.  Laing  (30th  Jan.  1869,  7  Macph.  445)  the 
wife  obtained  a  decree  of  judicial  separation  from  her  husband  on 
the  ground  of  cruelty,  and  the  Lord  Ordinary,  in  the  Note  to  his 
judgment  which  was  adhered  to,  thus  described  the  cruelty  com- 
plained of  (6  Scot  Law  Reporter,  20) — "  The  Lord  Ordinary  cannot 
but  feel  that  the  conduct  of  the  defender  to  his  wife,  as  proved  in 
evidence,  was  on  many  occasions  such  as  no  person  in  her  position 
could  be  bound  to  submit  to.  A  blow  might  be  pardoned  if  given  in 
sudden  heat  and  without  premeditation ;  but  as  the  evidence  strikes 
the  Lord  Ordinary  there  is  proof  of  a  considerable  course  and  amount 
of  actual  maltreatment,  accompanied  by  conduct  of  that  contumeli- 
ous and  overbearing  character,  which  more  than  a  sudden  blow  in 
passion  is  calculated  deeply  to  wound  the  feelings  of  the  pursuer, 
or  of  any  other  female  of  ordinary  susceptibility." 

There  were  seven  children  alive,  the  eldest  aged  twenty-three, 
and  the  two  youngest,  a  daughter  and  son,  c^ed  seven  and 
five  respectively.  The  wife  claimed  the  custody  of  the  two 
youngest  children,  and  in  her  petition  repeated  the  averments  of 
intemperance  and  violent  conduct  upon  which  her  action  of  judicial 
separation  had  proceeded,  and  maintained  the  inexpediency  of  the 
two  children  being  left  in  the  custody  of  their  father.  No  acts  of 
violence  by  the  father  towards  the  children  were  alleged.    The 
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Court  refused  to  give  the  mother  the  custody  of  the  children  on  the 
ground,  as  stated  by  Lord  Benholme,  "  that  our  common  law  justifies 
our  interference  with  a  father's  right  to  the  custody  of  his  pupil 
children  only  when  it  can  be  shewn  that  the  children's  health,  life, 
or  morals  will  be  endangered  by  their  remaining  in  their  father's 
custody."  Lord  Neaves  observed  that  the  only  grounds  for  inter- 
ference are,  "  that  the  physical  or  moral  interests  of  the  children  are 
in  danger/'  .  ..."  It  is  not  that  he  has  committ-ed  faults,  but  that 
he  teaches  or  is  likely  to  teach  evil  to  them,  or  to  corrupt  their 
morals,  that  can  alone  entitle  us  to  interfere."  ..."  I  do  not  think 
it  follows  that  because  a  father  is  intemperate,  he  will  therefore 
corrupt  his  children."  The  Lord  Justice-Clerk  Patton  said  that 
according  to  our  law  what  the  Court  has  to  look  to  is  the  interests 
of  the  children,  and  that  the  Court  cannot  interfere  unless  satisfied 
that  the  life  or  morals  of  the  children  would  be  in  danger  if  they 
were  allowed  to  remain  with  their  father,  or  that  he  has  been 
guilty  of  a  clear  neglect  of  parental  duty. 

In  the  case  of  Steuart  v.  Steuart  (3d  June  1870,.  8  Macph.  821)  a 
wife  likewise  obtained  a  decree  of  judicial  separation  on  the  ground 
of  her  husband's  cruelty.     Though  one  assault  only  was  proved  it 
was  a  violent  one,  serious  injury  having  been  inflicted  by  repeated 
blows  with  the  clenched  fist,  in  consequence  of  which  the  wife 
fainted ;  and  it  was  abundantly  established  that  for  several  years 
preceding,  and  down  to  the  date  of  the  assault,  the  husband's  con- 
duct to  the  wife  was  very  violent  and  unreasonable,  and  was  accom- 
panied with  offensive  names,  profane  language,  repeated  threats  of 
personal  violence  all  but  carried  out,  and  sufficient  to  justify  reason- 
able apprehension  for  the  future.     In  this  case,  as  in  the  preceding, 
there  was  no  attempt  to  cast  the  blame  of  the  domestic  feuds  on  the 
wife ;  indeed  Lord  Deas  bore  the  following  emphatic  testimony  to 
her  conduct, — "  I  have  carefully  examined  the  evidence  to  ascertain 
whether  there  is  any  foundation  for  the  defence  of  provocation,  but 
so  far  from  that  being  established,  I  think  it  very  remarkable  that 
throughout  the  whole  proof  there  is  nothing  to  shew  that  the 
pursuer  ever  lost  her  temper  towards  the  defender,  or  addressed 
him  in  unkind  or  unbecoming  language.    Her  conduct  throughout 
appears  to  have  been  unimpeachable."      The  wife  claimed  the 
custody  of  the  children.     Two  were  in  pupillarity,  a  boy  aged 
eleven  and  a  girl  aged  four.    Others  were  in  minority,  and  one 
had  attained  majority.     The  Lord  Ordinary  (Gifford)  gave  the 
mother  the  custody  of  the  little  girl  of  four,  but  did  not  feel 
warranted  in  going  farther.    The  First  Division  of  the  Couit  re- 
called the  order,  and  refused  to  the  wife  the  custody  even  of 
the  youngest,  on  the  same  grounds  as  in  the  case  of  LaTig,    Lord 
Deas  admitted  the  large  (fiscretionary  favour  of  the  Court,  but 
proceeded  on  the  ground  that  if  in  the  mother's  custody  the  chUd 
would  be  removed  from  the  society  of  its  brothers  and  sisters,  that 
though  in  pupillarity  she  was  beyond  infancy,  and  that  there  was 
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no  allegation  of  danger  to  her  health  or  morals  in  remaining  with 
her  father^-^admitting  at  the  same  time  that  he  might  not  be  the 
best  possible  guardian.  Lord  Ardmillan  re-stated  the  doctrine  laid 
down  in  the  case  of  Latig.  The  interest  of  the  child  in  life,  health, 
or  morals  must  be  to  some  extent  endangered  before  the  Conrt  can 
interfere  with  the  father's  right  of  custody :  and  Lord  Kinloch  used 
similar  language.     The  Lord  President  Inglis  concurred. 

It  is  very  difficult  to  believe  that  the  principles  laid  down  in 
these  judgments  are  consistent  with  "a  large  discretionary  power*' 
vested  in  the  Court,  in  virtue  of  the  nohUe  ojicium,  which  idlows  it 
to  administer  justice  without  the  restraints  of  narrow  technical 
rules.  Some  of  the  judges,  as  if  conscious  that  the  discretion  so 
strongly  claimed  but  so  sparingly  exercised  would  resemble  the 
application  of  an  iron  rule,  lavish  a  sentimental  tenderness  on  the 
feelings  of  the  violent  husband.  Thus  at  the  same  time  that  they 
deal  out  such  scrimp  measure  to  the  injured  wife.  Lord  Neaves 
exclaims,  "  How  often  has  the  presence  and  society  of  a  child  been 
the  means  of  preventing  a  father  from  going  wrong,  or  of  reclaiming 
him  after  he  has  gone  wrong  ?  *'  and  he  remarks  that  such  is  doubt- 
less a  part  of  the  purpose  of  Providence  in  constituting  our  family 
relations.  "  If  we  take  a  man's  children  from  him,  we  leave  him  a 
solitary  being,  and  deprive  him  of  the  most  powerful  inducement  to 
amendment  of  life."  Lord  Justice  -Clerk  Patton  expressly  accorded  in 
the  sentiment.  Lord  Ardmillan  also  said,  "  To  leave  his  wife  with 
the  defender  were  to  subject  him  to  an  influence  exciting,  and 
tempting  him  to  violence  towards  her"  (a  wife,  obsen'^e;  whose 
conduct  was  declared  unimpeachable  throughout),  and  then  his 
Lordship  proceeded, — "  To  leave  his  little  cliild  in  his  house  is,  or  may 
well  be,  to  introduce  a  soothing  influence  to  cheer  the  darkness  of 
his  lot,  and  bring  out  the  better  part  of  his  nature ; "  and  on  the 
strength,  among  other  things,  of  this  peradventure  his  Lordship 
refused  to  the  mother  the  cilstody  of  the  girl  of  four,  the  removal  of 
whom  he  admitted  would  be  a  great  distress  to  her. 

But  what  of  the  feelings  of  the  mother,  inevitably  deprived  of  all 
authority  over  the  girls  above  twelve  and  boys  above  fourteen,  and 
expelled  from  the  comforts  of  a  home?  If  there  is  to  be  the 
exercise  of  a  large  discretion,  and  a  discretion  entitled  to  consult  the 
feelings  and  failings  of  a  father,  wlio  has  probably  brought  himself 
within  the  range  of  the  criminal  law,  why  ai-e  the  natural  feelings 
and  instincts  of  an  unoffending  mother,  suffering  from  the  mal- 
treatment of  the  violent  Imsband,  to  be  disregarded?  Do  the 
same  considerations  not  apply  in  an  intensified  degree  ?  The 
child  is  to  be  left  with  the  father,  to  solace  him  for  tlie  loss  of  a 
wife  whom  his  own  violence  and  intemperance  have  driven  from 
the  door,  or  to  reclaim  him  from  the  vices  that  have  rendered 
her  life  unsafe  in  his  hands.  And  the  wife  is  to  be  stripped  of 
the  domestic  associations  and  endearments  that  still  remain  to 
her  for  the  few  intervening  years  that  elapse  till  they  reach 
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yuoerfcy.  And  why  ?  Because  there  is  a  stem  rule  of  law  ?  No : 
such  a  law  would  not  probably  renjain  long  unrepealed.  But  it  is 
worse  when  she  is  tantalized  by  the  announcement  of  a  large  curial 
discretion  that  refuses  to  consider  her  side  of  the  case.  Tlie  Court 
repudiates  the  interests  and  feelings  of  the  mother,  and  while  pro- 
fessing to  make  the  interests  of  the  children  the'guiding  principle, 
practically  bmds  them  up  with  the  supposed  rights  of  the  father. 
And  thus  we  have  the  rule  that  the  rights  of  the  father  prevail 
unless  the  morals,  health,  or  life  of  the  children  can  be  shown  to  be 
endangered,  it  being  at  the  same  time  declared  that  violence  towards 
the  mother  and  intemperance  are  no  indications  of  such  danger.  I 
do  not  stop  to  inquire  whether  in  domestic  life  it  be  possible  to 
separate,  in  its  moral  effects  on  the  children,  the  conduct  of  a  violent 
husband  towards  an  unoffending  wife,  from  his  conduct  to  them- 
selves. But  why  should  the  innocent  mother  be  ignored  while  the 
guilty  father's  rights  and  feelings  and  welfare  are  so  anxiously 
studied  ?  Of  course  it  arises  from  the  legal  conception  of  the 
father's  rights  as  head  of  the  family.  But  it  is  to  be  remembered 
that  what  we  have  to  deal  with  here  is  not  the  family  in  its  normal 
state  of  harmony,  but  as  rudely  broken  up  by  the  fault  of  him  who 
from  necessity  and  for  the  benefit  of  the  family  (including  wife  and 
children),  has  been  appointed  its  head  and  administrator.  Domestic 
life,  with  which  the  law  dealt  in  conferring  the  pcUria  potestas,  is 
rendered  impossible.  The  law  did  not  ignore  the  mother's  affections 
when  placing  that  authority  in  the  father's  hands.  It  proceeded  on 
the  broad  grounds  of  human  nature  and  domestic  expediency,  which 
in  most  cases  give  ample  guarantee  for  the  existence  of  natural 
affection  between  the  members,  and  for  their  due  subordination  to 
the  head.  The  family  society  having  been  broken  up,  the  rights 
and  interests  of  the  parents  and  children  must  be  considered  apart 
altogether  from  what  they  would  have  been  if  no  such  breach  had 
occurred.  The  mother's  instincts  and  aflibctions  towards  her  chil- 
dren are  safe  in  the  hands  of  a  right-minded  and  right-hearted 
husband,  and  therefore  the  law  left  them  there.  But  can  the 
husband  now  appeal  with  any  justice  to  a  law  based  on  Conditions 
violated  in  their  essentials  by  his  own  fault,  not  to  say  crime  ?  Nor 
will  it  avail  to  maintain  that  the  interests  of  the  children  are  alone 
to  be  regarded.  I  admit  in  the  whole  discussion  of  this  question 
that  their  interests  are  the  primary  and  paramount  consideration. 
But  if  children  would  be  equally  well  cared  for  by  the  mother  as  by 
the  father,  that  consideration  cannot  solve  the  question.  The  9,d- 
vantage  to  a  child  of  being  brought  up  in  the  society  of  its  brothers 
and  sifters  is  undoubted,  but  not  more  so  than  the  benefit  of  a 
mother's  care.  In  truth,  the  interests  of  children  of  tender  years 
cannot  and  never  were  intended  to  be  looked  at  separately.  The 
normal  state  of  the  family  requires  that  the  parents'  interest6» 
mother's  as  well  as  father's,  should  be  considered,  and  they  in 
general  coincide  with  each  other  and  with  the  children's.    If  they 
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diverge,  and  the  divergence  be  caused  by  the  fanlt  of  one  of  the 
parents,  surely  the  forfeiture  of  the  custody,  and  to  a  large  extent 
of  the  society,  of  the  children  should  not  be  visited  upon  the  other 
and  innocent  parent 

In  the  more  recent  case  of  Ketchen  (2d  July  1870,  8  MacpK 
952),  a  wife  who  had  obtained  decree  of  divorce  against  her  hus- 
band on  the  ground  of  adultery,  which  was  of  an  aggravated  nature, 
obtained  the  custody  of  the  only  child  of  the  marriage,  a  girl  be- 
tween four  and  five  years  of  age.  The  Lord  Justice- Clerk,  Moncreiff, 
after  rejecting  the  father's  claim  to  the  custody,  on  account  of  his 
profligate  conduct,  then  considered  the  mother's  claim,  and,  without 
founding  on  the  maternal  feelings,  reckoned  the  benefits  of  a 
mother's  care  among  the  legitimate  interests  of  the  child,  which 
the  Court  was  entitled  to  consider.  His  words  were, — "  I  take  it 
that  no  greater  calamity  could  befall  a  child  of  tender  years  than 
that  it  should  be  taken  from  its  mother.  Nothing  will  make  up, 
especially  to  a  girl,  for  the  .want  of  a  mother's  care.  For  my  own 
part,  I  have  no  doubt  of  the  power  and  duty  of  the  Court  to  take 
this  element  into  consideration,  and  it  would  be  putting  the  father's 
power  much  too  high  to  overlook  it."  Even  this  guaided  recogni- 
tion, not  of  the  mother's  feelings,  but  of  the  chUd's  interests  as 
wrapped  up  to  some  extent  in  the  mother's  society,  did  not  pass 
without  challenge,  for  Lord  Neaves,  after  observing  that  the  prin- 
ciple on  which  cases  like  the  present  are  to  be  decided  is  correctly 
laid  down  in  the  case  of  Lang,  said — *'  We  are  to  ask  ourselves. 
Will  the  child  be  injured  ?  Now  I  do  not  think  that  the  injury 
which  a  child  sustains  by  losing  its  mother  is  sufficient  to  justify 
us  in  keeping  it  from  the  father.  That  is  not  the  kind  of  injury 
referred  to."  But  the  Lord  Justice-Clerk  did  not  say  it  would  be 
sufficient;  he  only  said  it  was  an  element. 

To  make  my  reference  to  recent  Scotch  cases  complete,  I  merely 
mention  that  of  Nicolson  (20th  July  1869,  7  Macph,  1118),  in 
which  the  Court  had  to  deal  with  the  custody  of  a  child  of  seven 
months  old,  and  sustained  the  right  of  the  father.  But  the 
circumstances  were  peculiar,  and  I  think  the  Court  wisely 
exercised  their  discretion  in  refusing  to  allow  the  petitioning  wife 
a  proof  of  circumstances,  to  shew  that  the  husband  was  disqualified 
from  being  a  proper  custodier  of  the  infant.  The  case  was  marked 
by  these  peculiarities — (1)  that  the  parties  were  not,  either  judi- 
cially or  voluntarily,  living  in  a  state  of  permanent  separation ; 
(2)  that  the  main  cause  of  estrangement,  a  charge  of  unchastity  by 
the  husband  against  the  wife,  was  removed  by  his  unqualified 
retractation;  and  (3)  that  a  proof  would  have  destroyed  all  prospect 
of  reconciliation. 

When  the  separation  of  the  parents  is  caused  by  the  husband's 
adultery,  the  rule  of  the  Scotch  law  seems  to  be  that  the  presump- 
tion is  against  his  being  a  proper  custodier  for  the  pupil  children ; 
but  that  the  Court  reserves  the  discretion  of  leaving  them  in  his 
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charge,  if  it  thinks  right.    No  such  case  has  hitherto  been  decided 
in  favour  of  the  father  in  Scotland. 

In  England,  the  adultery  of  the  wife  disentitles  her  even  to 
access  to  her  children  (a  very  stem  rule),  and  in  Scotland  there  is 
little  doubt  that  she  would  be  denied  the  custody.  I  do  not  ask 
any  great  consideration  for  the  divorced  wife  in  this  matter,  but  I 
think  that  the  Court  should  not  abandon  its  discretion  by  any 
inflexible  rule  on  the  subject,  but  should,  as  in  the  case  of  the 
divorced  husband,  be  guided  by  circumstancea 

It  is  interesting  to  compare  the  state  of  the  Scotch  law  brought 
out  by  these  decisions,  with  the  common  and  recent  statute  law  of 
England.  By  the  English  common  law  the  absolute  dominion  over 
children  during  infancy  was  in  the  father ;  and  any  right  in  the 
mother  was  totally  unknown.  The  English  law  was  thus  even 
more  stem  against  the  mother  than  the  Scotch.  Not  only  was  the 
father  entitled  to  retain  the  custody  of  the  children  against  the 
mother,  who  had  obtained  judicial  separation  on  account  of  his 
cruelty,  but  even  although  the  ground  of  separation  was  the 
husband's  adultery,  and  although  that  was  continued  after  the  dis- 
solution of  the  marriage,  the  wife  was  compelled  to  leave  the 
children  in  his  house,  unless  he  actually  brought  them  into  contact 
with  the  paramour.  Three  very  gross  cases  of  this  kind,  occurring 
two  in  1827  and  one  in  1836,  led  to  the  passing  of  the  Act  of  1839, 
commonly  called  Sergeant  Talfourd's  Act,  by  which  the  Court  of 
Chancery  was  empowered,  on  the  petition  of  the  mother,  to  make 
order  for  her  access  to  children  under  twenty-one,  in  the  father's 
custody,  and  for  delivery  to  remain  in  her  custody  of  those  under 
seven  years  of  age,  subject  to  such  regulations  as  should  be  deemed 
-convenient  and  just  But  it  was  expressly  declared  that  no  mother 
against  whom  adultery  should  be  established,  should  have  the 
benefit  of  the  Act  either  as  to  access  or  custody.  The  English 
law  thus  for  the  first  time  gave  the  mother  a  locus  standi  as  peti- 
tioner in  relation  to  her  children,  but  the  Act  laid  down  no  rules  to 
guide  the  Court  in  the  exercise  of  its  new  discretion. 

It  is  important  to  observe  the  purpose  and  scope  of  this  enact- 
ment as  expounded  by  Lord  Chancellor  Cottei^am  in  1848  (2 
Phillips,  786),  nine  years  after  it  passed.  The  case  of  Warde 
was  one  in  which  a  wife,  after  obtaining  decree  of  judicial 
separation  against  her  husband  on  the  groimd  of  his  cruelty  and 
adultery,  petitioned  the  Court  of  Chancery  for  the  custody  of 
four  cMldren,  of  whom  the  eldest  was  a  girl  of  eleven.  In  the 
following  passages,  the  Lord  Chancellor  deals  with  the  question 
of  the  meaning  of  Talfourd's  Act,  apart  from  any  specialties 
of  this  particular  case.  He  says — "But  for  the  guidance  of 
parties  in  acting  upon  this  suggestion,"  (that  of  a  private  arrange- 
ment by  mutual  friends),  "  I  must  say  something  with  regard  to 
the  position  of  the  children  under  the  late  Act  of  Parliament,  as  to 
the  construction  of  which,  and  the  oly'ect  with  which  it  was  intro- 
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duced,  some  very  erroneooB  notions  appear  to  exist.**  (I  shall 
immediately  refer  to  what  these  erroneous  notions  seem  to  have 
been.)  ''  The  object  of  the  Act  and  of  the  promoters  of  it,  and  that 
which  I  think  appears  upon  the  face  of  the  Act  itself,  was  to  pro- 
tect mothers  from  the  tyranny  of  those  husbands  who  ill-used 
them.  Unfortunately,  as  the  law  stood  before,  however  much  a 
woman  miglit  have  been  injured,  she  was  precluded  from  seeking 
justice  from  her  husband  by  the  terror  of  that  power  which  the  law 
gave  to  him  of  taking  her  children  from  her.  That  was  felt  to  be 
so  great  a  hardship  and  injustice,  that  Parliament  thought  the 
mother  ought  to  have  the  protection  of  the  law  with  respect  to  her 
children  up  to  a  certain  age,  and  that  she  should  be  at  liberty  to 
assert  her  rights  as  a  wife  without  the  risk  of  any  injury  being  done 
to  her  feelings  as  a  mother.  That  was  the  object  with  which  the 
Act  was  introduced,  and  that  is  the  construction  to  be  put  upon  it. 
It  gives  the  Court  the  power  of  interfering,  and  when  the  Court 
sees  that  the  maternal  feelings  are  tortui-ed  for  the  purpose  of 
obtaining  anything  like  an  unjust  advantage  over  the  mother,  that 
is  precisely  the  case  in  which  it  would  be  called  upon  and  ought  to 
interfere.  When  the  parties  therefore  are  considering  tlie  su  westion 
which  I  have  thrown  out,  I  wish  them  to  bear  in  mind  that  this  is 
not,  as  was  £he  case  in  Wellesley,  a  question  merely  as  to  the 
general  jurisdiction  of  the  Court  to  interfere  with  the  legal  rights 
of  the  father,  but  that  I  have  now  an  absolute  authority  over  chil- 
dren under  seven  years  of  age,  and  a  larger  power  than  the  Court 
then  had  with  regard  to  children  above  that  age." 

And  then  on  a  subsequent  day,  the  proposed  arrangement  having 
failed.  Lord  Cottenham,  in  giving  final  judgment,  said, — "  Children 
are  by  nature  entitled  to  the  care  of  both  their  parents ;  but  when 
the  conduct  of  one  or  both  of  the  parents  has  been  such  as  to  render 
it  impossible  that  they  can  live  together,  find  the  Court  has 
therefore  the  painful  duty  cast  upon  it  of  deciding  whether  the 
children  shall  be  brought  up  by  one  parent  or  the  other,  all  that  it 
can  do  is  to  adopt  that  course  which  seems  best  for  the  interests  of 
the  children,  without  regard,  so  far  as  it  interferes  with  that  object, 
to  the  pain  which  may  be  inflicted  on  those  who  are  the  authors  of 
the  difficulty." 

These  passages,  I  think,  shew  that  consideration  for  the  feelings 
of  the  mother  is  now  in  England  a  legitimate  element  in  the 
decision  of  cases  of  custody  of  children,  having  been  a  leading 
object  in  view  at  the  passing  of  the  Talfourd  Act :  and  further,  that 
those  who  have  caused  the  difficulty  in  the  domestic  circle  must 
submit  to  the  pain  which  the  separation  from  their  children  may 
inflict,  if  that  be  necessary  in  the  interests  of  the  children  and  the 
other  parent. 

In  regard  to  the  erroneous  notions  of  the  meaning  of  the  Act 
referred  to  by  Lord  Cottenham,  I  venture  to  think  that  his  lordship 
had  in  view  the  arguments  used  in  the  prior  case  of  Taylor  (1st 
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August  1840,  1  Simon,  178),  one  of  the  very  few  cases  that  had 
occurred  since  the  Talfourd  Act,  and  which  had  been  cited  in  debate. 
In  that  case  the  benefit  of  the  Act-  was  not  obtained  by  the  wife, 
principally  because  the  husband  was  residing  in  a  foreign  country, 
to  which  he  had  removed  with  the  children  prior  to  the  petition 
being  presented,  and,  indeed,  prior  to  the  Act  being  passed.  But 
an  elaborate  argument  had  been  maintained  by  lawyers  of  no  less 
name  than  Sir  William  FoUett,  Mr.  Jacob,  Mr.  Wigram,  and  Mr. 
Boundell  Palmer,  to  the  effect  that  the  Act  left  the  legal  right  of 
the  father  exactly  where  it  was,  and  only  extended  the  jurisdiction 
of  the  Court  of  Chancery  to  children  on  whom  no  property  was 
settled,  and  who  could  not  therefore  be  wards  of  Court,  but  that 
the  character  of  the  enlarged  jurisdiction  was  the  same  as  before, 
viz.,  entirely  discretionary ;  and  that  the  Act  no  more  suggested  the 
desire  of  the  mother  as  a  new  principle  than  it  created  a  new  juris- 
diction. The  judgment  of  Lord  Chancellor  Cottenham  I  take  to  be 
an  emphatic  protest  against  such  a  narrow  rendering  of  the  Act 
of  Parliament. 

No  other  change  was  introduced  into  the  law  of  England  till 
the  year  1857,  when  the  Divorce  Court  was  instituted,  and  a 
jurisdiction  was  conferred  on  tlie  new  Court,  in  dealing  with  actions 
of  separation  and  divprce,  to  make  such  orders  "  as  it  may  deem  just 
and  proper  with  respect  to  the  custody,  maintenance,  and  education 
of  the  children  of  the  marriage."  This  jurisdiction  seems  much 
more  ample  than  that  previously  possessed,  and  lets  in  a  very  wide 
discretion ;  but  it  is  limited  to  a  special  class  of  cases,  viz.,  where  the 
marriage  is  dissolved,  or  the  parents  are  judicially  separated ;  and 
it  is  with  that  class  of  cases  in  Scotland  that  this  paper  deals.  The 
wide  character  of  the  discretion  will,  of  course,  include  all  that  was 
embraced  in  the  Talfourd  Act,  the  principles  of  which,  as  inter- 
preted by  Lord  Cottenham,  are  precisely  applicable  to  the  class  of 
cases  in  which  the  Divorce  Court  has  jurisdiction.  The  feelings  of 
the  mother  are  a  legitimate  element  in  exercising  the  discretion. 
Accordingly,  that  principle  has  received  effect  from  the  Judges  of 
the  Divorce  Court,  for  children  have  not  merely  been  taken  from 
the  custody  of  an  adulterous  father,  whose  example  would  contami- 
nate, but  the  wife  has  prevailed  in  claiming  the  custody  of  children 
in  cases  wliere  the  husband's  cruelty  to  her  was  the  sole  ground 
of  separation. 

Thus  in  the  case  of  lifarsh,  7th  Dep.  1858,  28  L.  J.  (P.  &  M.)  13, 
where  a  wife  liad  obtained  judicial  separation  from  her  husband  on 
account  of  his  cruelty,  and  craved  the  custody  of  four  children  of  the 
marriage,  aged  seven  years  and  under,  the  Judge  Ordinary,  Sir 
Cresswell  Cresswell,  after  observing  tliat  the  clause  of  the  Divorce 
Court  Act  above  quoted  did  not  give  a  general  power  of  dealing 
with  the  custody  of  children,  but  only  where  there  was  a  suit  for 
separation,  nullity,  or  divorce,  said :  "  I  apprehend,  therefore,  the 
words  *ju8t  and  proper '  are  to  be  construed  with  reference  to  the 
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circumstances  affecting  the  suit,  and  not  merely  with  reference  to 
the  rules  by  which  the  Courts  of  Equity  and  Conmion  Law  have 
been  governed  in  questions  respecting  the  custody  of  infants ;  in 
short,  that  it  was  the  intention  of  the  Legislature  to  give  a  discre- 
tionary power  to  the  Court  exceeding  that  which  had  been  previously 
exercised  by  the  Courts  of  Law  and  Equity,  and  I  recollect  that 
such  is  the  opinion  entertained  by  Lord  St  Leonards  from  a  passage 
in  his  Handy  Book  on  Property  Law,  p.  75. 

"  In  this  case,  considering  first  the  interests  of  the  children,  I 
cannot  doubt  that  they  will  be  benefited  by  being  left  in  the  custody 
of  the  mother.  With  reference  to  the  pare7Us,  I  think  it  would  not 
be  just  to  compel  the  unoflfending  mother  to  resort  to  any  place 
which  the  father  might  choose  to  place  them,  perchance  in  his  own 
house,  for  the  purpose  of  seeing  them.  If  he  is  put  to  any  trouble 
about  going  to  see  them,  that  will  arise  from  his  own  misconduct, 
and  therefore,  although  it  does  not  appear  that  he  was  ever  guilty 
of  any  cruelty  or  unkindness  to  his  children,  and  there  may  not  at 
present  be  any  fear  of  their  being  contaminated  by  his  evil  example, 
I  think  it  *just  and  proper  *  that  they  should  remain  under  the  con- 
trol of  their  mother,  so  long  as  she  has  the  means  of  giving  them  a 
suitable  education,  and  the  inclination  to  do  so."  And  he  fixed  the 
age  at  fourteen  years,  when  they  might  by  law  exercise  their  own 
choice, — the  father,  in  the  meantime,  to  have  access  to  them  at 
suitable  times.  The  views  thus  expressed  by  the  Judge  Ordinary 
were  approved  in  the  case  of  Boynton  (1860)  by  the  Court,  consisting 
of  Justices  Wightman  and  Williams  and  the  Judge  Ordinary.  The 
age  has  since  been  extended  from  fourteen  to  sixteen  years.  ■ 

Again,  in  the  case  of  SiJLggaU  (22d  April  1861, 30  L  J.,  P.  &  M. 
156),  where  judicial  separation  was  obtained  on  the  ground  of 
cruelty,  the  custody  of  four  children  of  nine  years  of  age  and  under 
was  given  to  the  mother,  the  ground  of  the  judgment  being  thus 
summed  up  by  Sir  Cresswell  Cresswell : — '*  The  conclusion  at  which 
I  have  arrived  is  that  the  wife  as  an  injured  party  had  good  ground 
for  seeking  a  judicial  separation,  and  that  she  ought  not  to  obtain 
it  at  the  expense  of  losing  the  society  of  her  children ;  that  I  am 
not  satisfied  that  her  habits  or  conduct  are  such  as  to  render  her  in 
any  way  unfit  to  have  the  charge  of  them ;  that  with  respect  to  the 
respondent,  if  he  is  deprived  of  the  society  of  his  children,  that  is 
the  consequence  of  his  own  misconduct,  smd,  in  addition  to  the  ill- 
treatment  of  his  wife,  I  have  but  too  much  reason  to  think  that 
they  would  not  be  brought  up  as  carefully  and  morally  by  him  as 
by  the  mother ;  and,  therefore,  as  an  a^  of  jvstice  towards  the  peti- 
tioner (wife),  and  for  the  advantage  of  the  children,  I  order  that 
they  be  in  her  custody  until  they  respectively  attain  the  age  of 
fourteen  years."  In  this  case,  no  doubt,  the  conduct  of  the  husband 
was  objectionable,  but  it  seems  doubtful  whether,  apart  from  the 
just  claims  of  the  mother,  he  would  have  been  deprived  of  their 
custody. 
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The  care  with  which  this  discretion  is  exercised  by  the  Divorce 
Couit  is  brought  out  in  two  later  cases.  In  Cooke  (14th  July  1863, 
3  Swahy  v.  Tristram,  p.  248),  Sir  Cresswell  Cresswell  refused  the 
wife's  petition,  that  an  idiot  child  should  be  taken  from  the  father's 
custody  and  placed  in  an  asylum.  He  observed  that  he  had  been 
in  the  habit  of  considering  questions  of  the  custody  of  children 
with  reference  to  the  merits  and  demerits  of  the  husband  and  wife. 
"  Where  the  wife  has  been  the  innocent  party  I  hold  that  she  ought 
not  to  be  deprived  of  the  solace  of  having  the  custody  of  her 
children."  But  as  in  this  case  the  mother  did  not  ask  the  custody 
for  herself,  and  there  was  evidence  that  the  child  was  well  cared 
for,  the  Judge  Ordinary  declined  to  interfere.  And  again  in  the 
case  of  Chetuoynd  (L.  R  I.  P  &  D.  39)  the  Judge  Ordinary  (Wilde), 
now  Lord  Penzance,  became  satisfied,  after  hearing  the  objections 
of  each  against  the  other,  that  both  parents  had  disqualified  them- 
selves from  being  suitable  guardians,  and  he  therefore  placed  the 
children  in  charge  of  the  husband's  relatives  who  had  intervened 
and  applied  for  their  custody,  and  further  appropriated  part  of  the 
joint  income  of  the  spouses  for  their  support,  giving  both  parents 
reasonable  access  to  them. 

It  will  thus  be  seen  that  the  English  law,  altered  by  statute, 
expounded  by  Lord  Cottenham,  and  applied  by  the  ordinary  courts, 
has  during  the  last  thirty  years,  from  time  to  time,  distinctly 
recognized  the  natural  right  of  a  blameless  wife  and  mother,  when 
compelled  to  separate  on  account  of  her  husband's  cruelty,  to  the 
solace  of  the  custody  of  her  children ;  that  it  struggles  to  adjust  the 
rival  rights  of  the  parents,  and  that  it  is  prepared,  if  necessary,  to 
withhold  the  custody  from  both  if  the  interests  of  the  children 
require  it.  The  English  Courts  have  not,  like  the  Scotch,  abdicated 
their  discretion  in  deference  to  an  overbearing  common  law,  or  on 
account  of  the  difficulty  or  danger  of  intermeddling  in  domestic 
government  Nor  have  they  formulated  their  discretion  into  the 
stiff  rule  that  the  child's  health,  life,  or  morals,  must  be  to  some 
extent  endangered  in  the  father's  hands  before  the  mother's  claims 
can  be  regarded. 

It  is  to  be  observed,  too,  that  the  course  of  decision  in  England 
has  been  followed  in  obedience  to  the  statoite  law  of  the  Imperial 
Parliament,  dealing  with  a  question  on  which  it  is  impossible  to 
surest  any  grounds  for  different  law  applying,  or  for  the  same  law 
being  differently  interpreted,  in  the  two  ends  of  the  Island.  Indeed, 
Scotch  law  has  not  in  this  matter  been  left  without  the  aid  of 
Imperial  legislation,  for  in  1861,  four  years  after  the  English 
Divorce  Court  Act,  the  Scotch  Conjugal  Eights  Act  was  passed,  by 
which,  in  words  almost  identical,  the  Court  is  authorised  in  any 
action  for  separation  or  divorce  to  make  interim  orders,  and  in  the 
final  decree  to  make  **  such  provision  as  to  it  shall  seem  just  and  proper 
with  reference  to  the  custody,  maintenance,  and  education  of  the 
pupil  children  of  the  marriage."    It  is  true  that  the  Scotch  Law 
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had  no  intervening  Talfourd's  Act  conferring  on  the  mother  a  right 
to  obtain  the  custody  of  her  children,  but  that  was  because  (as  we 
are  assured  from  the  Bench)  the  Scotch  Courts  were  already 
invested  with  the  fullest  discretion  in  the  matter.  Lord  Ivory  in 
1859,  in  dealing  with  the  case  of  iVIvcr  (21  D.  1103),  which  declared 
the  right  of  a  mother,  unless  disqualified  by  improper  conduct,  to 
have  access  to  her  children,  observed :  *'  It  seems  to  me  that  the 
law  of  Scotland  is  very  much  like  that  which  has  latterly  been  made 
the  law  of  England  under  the  Statute  of  2  &  3  Vict,  c,  56  (Talfourd's 
Act).  In  that  countiy  the  Legislatui-e  is  more  afraid  of  regulations 
and  enactments  than  ours  has  ever  been  in  matters  of  this  kind. 
But  even  there  it  has  found  it  necessary  to  remove  by  statute  these 
impediments  in  the  way  of  the  Court  doing  justice  to  both  parties 
which  it  has  been  the  happiness  of  this  cbuntiy  never  to  have 
existed." 

Even  now,  under  the  broader  words  of  the  Conjugal  Bights  Act, 
the  Scotch  Judges  are  jealous  of  its  being  thought  that  the  Scotch 
common  law  had  not  enough  inherent  power  to  deal  in  the  way 
prescribed  with  the  class  of  cases  to  which  the  Act  refers.  They 
maintain  practically  that  the  clause  in  question  is  a  mere  process 
regulation,  authorising  the  discretionary  power  previously  possessed, 
to  be  exercised  incidentally  in  the  separation  or  divorce  suit.  Thus 
in  the  case  of  Lang  (7  Macph,  447),  Lord  Benholme  says — ''  I  cannot 
hold  that  under  the  statute  we  have  any  wider  or  more  extensive 
powers  than  we  have  at  common  law.  On  the  other  hand,  I  do  not 
think  that  our  statutory  powers  are  more  limited  than  our  common 
law  powers.  My  impression  is,  that  under  the  statute  we  can  just 
do  incidentally  what  under  our  noWfe  offidum  we  can  do  under  a 
separate  application,  and  that  the  same  principles  must  guide  us  in 
whichever  form  we  act.*'  Similar  views  are  expressed  by  Lord 
Neaves  in  the  same  case,  and  by  Lords  Deas  and  Ardmillan  in  the 
case  of  NicoUony  and  Lord  Kinloch's  opinion  in  the  case  of  Stettart 
is  in  the  same  direction. 

There  is  no  objection  to  the  Court  thus  maintaining  the  ancient 
breadth  and  justice  of  the  Scotch  law,  and  that  the  English  law 
has  by  recent  statute  only  come  abreast  of  it,  though  it  is  difficult 
to  find  Scotqh  decisions  illustrating  that  view;  and  our  Courts 
are  now  indisposed  to  follow  in  the  wake  of  English  decisions 
without  Scotch  precedents.  Tliey  adhere  tenaciously,  as  we  have 
seen,  -to  the  rule — suited  I  think  only  to  other  circumstances — 
that  danger  to  the  child's  life,  health,  or  morals,  is  necessary  to 
deprive  the  father  of  the  custody.  Lord  Benholme  admits  (7 
Macph,  447),  that  in  recent  English  cases  the  Judges  have  looked 
to  the  hardship  which  an  innocent  wife  would  sutfer  in  being 
deprived  of  her  children,  adding  however, — "  But  I  fail  to  see  any 
instance  in  which  it  has  been  given  effect  here." 

The  result  of  the  whole  is  that  the  express  instructions  of  the 
legislature,  to  the  English  and  Scotch  Bench  alike,  in  dealing  with 
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separation  and  divorce  cases,  to  make  such  orders  and  provision  as 
to  them  shall  seem  *'jvM  and  proper  with  respect  to  the  custody, 
maintenance,  and  education  of  the  children,"  are  interpreted  on 
different  principles  in  the  two  ends  of  the  Island,  and  women, 
blameless  as  wives  and  mothers,  who  in  England  would  be  cheered 
by  the  society  of  their  children,  are  in  Scotland  inexorably  deprived  of 
them  by  the  authority  of  law,  and  required  to  content  themselves  with 
a  few  short  visits  from  time  to  time  as  the  Court  may  sanctioa 

Surely  the  Legislature  intended  the  above  language  to  be  inter- 
preted in  the  same  sense,  and  surely  the  House  of  Lords  cannot 
sanction  two  divergent  courses  of  decision  based  on  the  same 
legislative  words.  1  venture,  with  great  deference,  to  thiuk  that 
the  course  of  decision  on  which  the  Scotch  Courts  have  entered  in 
the  cases  of  Lang  and'  Steicart  is  somewhat  narrow,  and  is  incon- 
sistent in  itself,  for  while  it  professes  to  regard  the  children's  wel- 
fiare  alone,  it  takes  the  father's  interests  into  account,  and  at  the 
same  time  ignores  the  mother's.  I  further  think  it  is  at  variance 
with  the  natural  meaning  of  the  Conjugal  Eights  Act,  1861,  and 
with  the  authoritative  exposition  of  what  is  statute  law  in  England, 
but  common  law  in  Scotland ;  and  is  besides  opposed  to  natural 
justice,  and  oppressive  to  women.  If  the  principles  laid  down  in 
these  cases  be  sound,  then  the  views  expressed  by  Lord  Chancellor 
Cottenham  in  1848,  above  quoted,  which  have  never  been  chal- 
lenged, but  on  the  contrary  have  ruled  the  course  of  decision  in 
England  for  the  last  thirty  years,  ought  to  be  disregai'ded,  and  a 
coarse  of  decision  inaugurated  in  conformity  with  the  principles 
recently  sanctioned  in  the  Scotch  Courts. 
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{Continued  from  page  86.) 

We  continue  the  summary  of  the  Act  of  Sederunt  of  1532,  which 
affords  the  best  picture  of  the  original  constitution  and  forms  of 
procedure  of  the  Court  of  Session. 

The  Court  was  to  sit  in  the  Council  House  at  the  Tolbooth  from 
eight  to  eleven  daily,  with  closed  doors,  none  being  admitted  but 
parties  and  their  procm-ators.  Seats  covered  with  green  cloth 
were  to  be  provided  for  the  judges,  and  set  round  a  quadrangular 
or  round  board,  to  accommodate  eighteen  persons  easily.  Bills  were 
to  be  first  read  and  expede,  then  acts  of  continuation  of.  process 
already  begun  were  to  be  called,  and  lastly  summonses  in  their 
order.  Three  Lords  were  to  be  deputed  weekly,  two  spiritual  and 
one  temporal,  and  vice  versa  in  alternate  weeks,  to  examine  witnesses, 
for  which  purpose  they  were  to  sit  daily  from  two  tiU  four,  and 
longer  if  necessary.  The  Lords  vjere  to  keep  sUence  during  business, 
unless  asked  hy  (lie  Chancellor  or  President  to  speak,  or  with  his  leave, 
and  were  to  vote  in  the  order  of  their  admission^  ten  with  the 
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President  or  Chancellor  forming  a  quoram.^  Depositions  of  wit- 
nesses were  to  be  read  before  the  full  Court ;  decrees  were  to  be 
executed  by  the  Sheriflfs  or  their  deputes,  or  by  heralds  pursuivants 
or  macers.  The  number  of  advocates  or  procurators  to  be  called 
general  procurators  of  the  Council  was  fixed  at  ten,  but  only  eight 
are  named  in  the  Act ;  they  were  to  swear  to  execute  their  office 
faithfully  and  diligently,  and  to  procure  for  every  man  for  their 
wages,^  unless  they  had  reasonable  excuse ;  but  what  their  wages 
were  to  be,  and  what  should  be  deemed  reasonable  excuse,  is  not 
defined.  They  were  to  enter  the  Court  and  remove  with  the 
parties — that  is,  they  were  to  be  present  during  the  argument  and 
at  judgment,  but  withdraw  when  the  Court  deliberated.  The 
King's  advocate  alone  had  the  privilege  of  pleading  within  the  bar. 
Lastly,  it  was  provided  that  when  a  dilatory  exception  had  been 
proponed  and  repelled,  all  remaining  dilatory  exceptions  should  be 
proponed  at  once. 

These  rules  were  ratified  and  subscribed  by  the  King  at 
Stirling  on  the  10th  June  1532,  and  ordered  to  be  put  along 
with  the  ratification  in  the  Books  of  Council.  The  ratification  con- 
tained the  King  s  promise  that  he  would  not  desire  the  Court  by 
any  private  writing  *  to  do  otherwise  than  justice  required ;  that  he 
would  protect  the  persons  and  property  of  its  members.  Power  was 
also  given  to  it  to  punish  contempt  of  Court  by  imprisonment — a 
power  still  exercised.  The  Lords  of  Session  were  exempted  from 
all  taxes,  contributions,  and  offices ;  as  representatives  of  the  Boyal 
person  they  were  to  be  held  in  special  honour,  any  accusation 
against  them  was  to  be  made  to  the  King,  who  would  punish  them 
if  guilty,  in  proportion  to  their  fault,  but  their  accusers  with  rigour 
if  they  were  found  innocent.  A  Bull  of  Pope  Paul  III.,  dated  in 
March  1534,*  constituted  the  Bishop  of  Galloway,  the  Abbot  of 
Newbottle,  and  the  Provost  of  the  Chapel  Eoyal  at  St  Andrews  * 

^  The  quorum  was  reduced  to  nine,  including  the  Chancellor  or  President,  by  A.  S. 
21st  Jan.  1535.     See  also  1587,  c.  44. 

'  Mack.  i.  247,  *'  By  the  last  words  of  this  Act  it  appears  that  an  advocate  may  be 
compelled  to  plead  for  any  man,  except  he  can  allege  that  he  has  been  employed  for  the 
other  party  or  the  like  .*'  Cf.  1. 7  Cod.  de  postuLando.  The  fees  of  advocates  were  afterwards 
fixed  by  1672,  c.  16,  c.  40  in  Act.  Pari.  viii.  80.  29th  April  1695,  Articles  of  Resulatioa 
concerning  the  Session.  See  Lord  Balmerino  v.  Forester,  22d  June  1605,  M.  841, 
where  an  advocate  having  refused  to  serve  against  the  Lord  President,  the  Lords  by 
interlocutor  ordained  him  to  serve  the  party  under  pain  of  deprivation,  seeing  they 
were  sworn  to  serve  all  the  king's  lieges  truly. 

*  Of.  A.  S.  4th  July  1536,  and  the  cases  Barony,  Earl  of  Mortoun,  13th  June  1533, 
SotnmervilU  v.  Schatn,  12th  Jan.  1533  ;  Lord  Ogilvy  v.  Oray,  2d  April  1541  ;  Earl 
of  Morioufiy,  Lord  Flemvig,  15th  Dec  1569,  cited  by  Balfour,  p.  267. 

*  Acts  of  Sederunt  1532  to  1553,  appendix,  p.  91  on  23d  Feb.  1537,  "  Ane  bull  of 
confirmacione  of  the  College  of  Justice  with  exempcionne  and  faculte  of  sustentacionne 
of  the  same"  was  produced  by  Mr.  David  Panter  by  the  King's  order,  and  delivertHl 
to  the  Clerk  Register  in  presence  of  the  Lords.  It  had  been  published  at  Rome 
by  Hieronimus  de  Ghiraitiis,  Bishop  of  Worcester,  "Curiae  causarum  camene  apostol- 
icee  generalis  auditor,"  on  3d  March  1535,  who  was  prevented  himself  from  bringing  it 
to  Scotland  "pluribus  aliis  arduis  in  Romana  Curia  legitime  praepeditus  negotiis." 
See  Processus  super  Bulla  Cof^rmationis  Collegii  JuatUice,  in  Appendix  to  Acts  of 
Sederunt,  1532  to  1553,  p.  91. 

*  These  persons  accepted  office  18th  March  1585.  See  A.  S.  of  that  date,  Acta  of 
Sederunt,  1532  to  1553,  p.  27. 
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Conservators  of  the  College  of  Justice,  before  whom,  jointly  or  seve- 
rally, all  ecclesiastical  suits  touching  the  property  of  the  College  or 
any  of  its  members  must  be  brought,  to  the  exclusion  of  appeal  to 
Some  and  all  other  ecclesiastical  tribunals.  The  same  Pope  confirmed 
the  institution  of  the  Court,  and  the  papal  and  royal  privileges  con- 
ferred upon  it.  Finally,  James  V.,  on  attaining  his  perfect  age  of 
twenty-five  years,  with  consent  of  the  Three  Estates,  ratified  the  Act 
of  institution,  and  the  privileges  granted  by  himself  and  the  Pope, 
and  ordained  "  that  the  College  and  Institutioun  thereof  remaine 
perpetualie  for  the  administracionne  of  Justice  to  all  the  lieges  of  this 
realme."  By  the  same  Act  power  was  given  to  the  President,  Vice- 
President,  and  Senators  to  make  Acts  for  the  ordering  of  process 
and  hasty  expedition  of  justice ;  and  it  was  provided  that,  in  the 
absence  of  the  President  and  Vice-President,  the  eldest  Senator 
shoidd  presida 

The  new  Court  derived  its  form,  character,  and  method  of  pro- 
cedure, partly  from  domestic,  partly  from  foreign  sources,  of  which 
it  is  necessary  to  take  a  rapid  survey,  as  this  two-fold  origin  affected 
its  subsequent  history,  and  still,  notwithstanding  the  changes  of  ' 
three  centuries,  influences  its  present  practice. 

The  earliest  civil  jurisdiction  of  which  we  have  authentic  infor- 
mation, and  which  it  is  convenient  to  assign  to  the  epoch  of  David 
I.  (1124-53),  although  some  parts  of  it,  and  in  particular  the 
separation  of  the  Parliament  from  the  General  Council  of  the  King, 
cannot  be  traced  to  an  earlier  date  than  the  reign  of  Robert  Bruce 
(1306-29),  was  exercised  by  the  King  and  his  Justiciar^  and 
Chamberlain  throughout  the  kingdom,  by  the  Sheriffs  in  their 
sheriffdoms,  by  the  lay  and  ecclesiastical  persons  who  had  grants 
of  jurisdiction,  and  their  Bailies,  within  and  to  the  extent  of  their 
several  jurisdictions,^  and  by  the  Provosts  or  Bailies  in  burgh?. 
An  appeal  lay  from  the  Sheriff  or  other  inferior  Judge  (except 
the  Magistrates  in  the  burghs)  to  the  Justiciar,  and  from  the 
Justiciar  to  the  High  Court  of  Parliament.  From  the  Provosts 
or  Bailies  in  the  Bui^ghs  an  appeal  was  competent  to  the 
Court  of  the  Four  Burghs  ^  in  which  the  Chamberlain  presided. 
Besides  this,  which  may  be  called  the  ordinary  course  of  justice, 

*  The  Justice-General  had  an  universal  jurisdiction,  both  civil  and  criminnl, 
through  the  whole  kingdom,  and  held  justice  airs  through  the  country  twice  in  the 
year,  1440,  c.  5,  once  on  the  grass  and  once  on  the  com,  1483,  c.  94.  Stair,  iv.  1,  4  ; 
cf,  Hume,  part  ii.  c.  1,  sec.  1.  For  instances  of  appeal  from  the  Justiciar  to  Parlia- 
ment, see  Acto  Auditorum,  p.  12, 14th  May  1471 ;  p.  66, 12th  June  1478  ;  p.  67,  7th 
Oct.  1476  ;  and  case  of  Walter  Porter  and  Elizabeth  Douglas,  cited  by  Hume,  ii.  p. 
7  ;  see  also  1503,  c.  94.  The  appellate  jurisdiction  of  the  Justiciar  in  civil  causes 
onsed  on  the  institution  of  the  College  of  Justice  ;  but  the  style  of  his  commission 
ran  as  late  as  1662  "in  omnibus  causis,  eivililnis  et  crirainalibus,"  Hume,'ii.  p.  10, 
XL  1.  The  Chamberlain  had  an  uffiversal  jurisdiction  in  relation  to  towns.  Sfinir,  iv.  1, 4. 

*  The  jurisdiction  of  the  Sheriff  was  excluded  only  where  there  was  a  grant  of 
Begality,  so  that,  as  Mackenzie  observes  (i.  188),  "All  Scotland  is  divided  into 
Boyalty  and  Regality.  When  the  officers  of  the  Lords  of  Regality  did  not  comply 
with  the  act  relating  to  spulzies,  1449,  c.  10,  the  Sheriffs  or  I^rds  of  the  Royalty 
were  empowered  to  execute  it  within  Regalities,  1449,  ell. 

*  'ihe  Four  Burghs  were  Edinburgh,  Stirling,  Roxburgh,  and  Berwick. 
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the  Parliament  and  King's  Council  exercised  an  extraordinary 
original  jurisdiction  of  indefinite  extent,  which  varied  with  the 
emergencies  of  the  times.    As  the  business  of  the  Parliament 
increased,  the  inconvenience  of  requiring  the  presence  of  the  Three 
Estates  for  the  discharge  of  every  part  of  it,  and  of  the  imion  of 
legislative  with  judicial  functions,  became  felt.     This  led  to  the 
institution,  in  1369,  the  fortieth  year  of  the  reign  of  David  II., 
of   two    Committees    of    Parliament,    the  ,  one,^    "  Ad    ea    quse 
concemunt    communem   justiciam    videlicet   judicia   contradicta 
questiones  et  querelas  quae  per  parliamentum  debuerant  teminari 
discucienda  et  terminanda; "  the  other,  "Ad  tractandum  et  deliber- 
andum super  certis  et  specialibus  et  secretis  Eegis  et  Eegni  necociis 
antequam  veniant  ad  noticiam  concilii  generalis."^    The  latter  or 
legislative  Committee  became  subsequently  known  as  the  Lords  of 
the  Articles,  ^*  Domini  ad  Articidos  elecii;"  the  former  or  judicial 
Committee  appears  in  the  records  of  Parliament  under  a  variety  of 
names,  "Avditores  causamm  et  quei^darum -y*   *' electi  ad  querelas^* 
and  "electi  ad  judicia  contradicta;"  ''to  the  dxyoms"  i.e.  persons 
elected  to  the  Committee  on  dooms;  and  "to  the  complaints"  i.e. 
persons  elected   to   the    Committee  on    complaints;    "electi   ad 
caiisas;"     "  domini    electi   per   parliamentum    ad    causa/i"    and 
"domini  electi  ad  decisumem  judidi;"   and   "domini  auditores" 
Lords  Auditors.    Both  Committees  were  elected  at  the  commence- 
ment of  the  the  Session  of  Parliament,  and  possessed  during  it  the 
full  power  of  Parliament  in  the  matters  remitted  to  them,  the 
ratification  of  the  Articles  prepared  by  the  Lords  of  the  Articles 
becoming  matter  of  course  and  the  decrees  of  the  L^ords  Auditors 
having  the  force  of  decrees  of  Parliament  apparently  without  the 
necessity  of  ratification.    The  number  of  both  Committees  varied  • 
in  that  of  the  Articles,  the  barons  and  clergy  usually  had  a  pre- 
ponderance over  the  commissaries  of  the  burghs,  in  that  of  the 
Auditors^  from  1474  to  1491  the  number  remained  fixed  at  nine, 
three  of  each  estate,  but  from  that  date  to  the  institution  of  the 
Court  of  Session,  when  it  ceased  to  exist,  there  was  again  consider- 
able variation. 

The  Lords  of  Council  sat  for  the  most  part  during  the  Vacation  of 
Parliament,  and  as  they  had  the  same  permanent  oflBcers,  and 
frequently  included  the  same  persons  *  as  the  Lords  Auditors,  who 
sat  during  the  Vacation  as  well  as  the  Session  of  Parliament,  they 

1  Act.  Pari.  i.  149. 

»  In  the  Parliament  held  at  Scone,  27th  Sept.  1367,  certain  persons  were  elected  "ad 
parliamentum  tenendum  data  aliis  causa  autumpris  licencia  ad  propria  redeundi,** 
Act.  Pari.  i.  p.  143  ;  and  in  a  Parliament  held  at  Perth,  6th  Mardi  1368,  two  Com- 
mittees were  apjwinted,  one  "ad  tractandum  generalia  negocia,"  the  other  "ad  de- 
liberandum super  iudiciis  contradictis  datii  licencid  aliis  remeandi,"  Act.  Pari.  i.  148  • 
see  also  Robertson^s  Records  of  Parliament^  p.  114.  '         ' 

'  Acta  Dominorura  Auditorum,  1466,  94,  printed  by  Record  Commission. 

*  Pref.  to  Acta  Dominoram  Concilii,  1478-95.  So  similar  indeed  were  the  functions 
and  so  equal  the  jurisdiction  of  these  different  judicial  bodies,  that  it  was  ordered 
"  that  all  summondis  and  causis  that  is  left  undecidit  in  the  Parliament  sail  be  de- 
cidit  before  the  Lordis  of  Counsaile,  the  summondis  standand  as  thai  now  do." 
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formed  together  a  Supreme  Civil  Court.     The  original  jurisdiction 
of  both  bodies  may  be  referred  to  one  or  other  of  the  following  cate- 
gories :— (1)  Oppression  or  excess  of  jurisdiction  on  the  part  of  in- 
ferior judges;    and  (2)  Actions  on  contract  and  other  personal 
actions.    As  a  Court  of  Appeal,  causes  came  before  them,  not  only 
from  the  Sheriffs  and  other  subordinate  Civil  Courts,  but  also  from 
the  Circuit  Court  or  Ayre  of  the  Justiciar  and  his  deputes,  who 
exercised,  prior  to  the  institution  of  the  Court  of  Session,  a  civil 
as  well  as  criminal  jurisdiction.     There  was  no  appeal  from  the 
Ecclesiastical  Courts,  and  to  these  the  Auditors  and  Council  re- 
mitted any  question  proper  to  the  spiritual  forum,i  which,  prior  to 
the  Eeformation,  had  attracted  to  itself  not  merely  causes  properly 
spiritual,  but  all  temporal  causes  in  which  an  ecclesiastic  was  de- 
fender, and  all  matters  relating  to  marriage,  divorce,  legitimacy, 
testaments,  contracts  enforced  by  oath,  and  the  temporalities  of 
benefices.     Neither  the  Lords  Auditors  nor  the  Lords  of  Council 
entertained  questions  of  heritable  right,  which  fell  to  be  decided 
by  the  Judges  Ordinary  ^  of  the  district  in  which  the  heritage 
lay — to  whom  such  questions   therefore,  as  well  as  the  taking 
the  verdict  of  an  inquest  when  possession  was  disputed,  were 
remitted  when  improperly  brought  before  the  Council,  the  regular 
course  of  proceeding  in  such  cases  being  to  obtain  a  brieve  from  the 
King's  Chancery  to  the  local  judge,  directing  him  to  take   the 
verdict  of  an  assize.     These  limits  of  jurisdiction  were,  as  might  be 
expected,  not  strictly  observed  by  tribunals,  whose  members  were 
accustomed  to  exercise  legislative  aa  well  as  judicial  authority,  and 
accordingly  one  of  the  earliest  reforms  of  James  I. — "  one  of  the  most 
excellent  and  best  experienced  kings  we  ever  had  " — was  directed 
to  restrain  their  excess  of  jurisdiction  and  restore  their  legitimate 
power  to  the  Judges  Ordinary.     It  was  enacted  by  the  Statute 
1424,  c.  45,  on  a  preamble  that  bills  of  complaint  may  not  be  de- 
termined by  Parliament  for  diverse  causes  belonging  to  the  common 
profit  of  the  realm,  that  "  Billes  of  Complaint  be  execute,  and  deter- 
mined be  the  judges  and  officiares  of  the  Counties  quhom  to  they 
perteine  of  Law,  outher  Justice,  Chalmerlane,  Schireffes,  Baillies  of 
Burrowes,  Barronies,  or  uther  Spiritual  Judges,  gif  it  effeiris  to 
them."     The  King's  supremacy  over  all  Courts,  even  those  held  by 
lords  of  EegaUty,  was  preserved  by  this  Act,  and  provision  was 
made  for  recourse,  if  the  judge  refused  to  do  justice,  to  the  King, 

'  Questions  as  to  Teinds  and  Fruits  of  BtMfices  remitted  to  Spiritual  Judge  Onlin- 
try.  Act.  Aud.  p.  16,  p.  125 ;  Patnmage  in  Ward,  p.  180 ;  Ilnn/ntal,  p.  79 ;  Parish 
Clerkship,  p.  129 ;  Vicarage  PreserUatioTit  p.  195 ;  Oauaes  of  Spiritwil  Persons  re- 
mitted simpliciter  to  Spiritual  Judge,  Act.  Aud.  p.  126,  p.  130 ;  renutted  with  in- 
strnctioDS,  p.  94,  p.  122 ;  Marriage^  remitted  to  Spiritual  Court,  Act.  Aud. 
p.  128 ;  Part  of  Cause  relating  to  Testament  remitted  to  otficial,  Act.  Dom.  Cone, 
p.  112. 

•  Act.  Aud.  p.  13, 16tli  May  1471 ;  Act  Aud,  p.  10,  4tli  May  1471 ;  Act.  Aud.  p.  8, 
17tli  Oct.  1467  ;  Act.  Cone.  p.  57,  21st  June  1480  ;  Act.  Cone.  p.  67,  30th  June  1480. 
See  also  Act.  Cone.  pp.  4,  6,  6,  7,  18,  25,  26,  36,  nil  cited  by  Hume,  ii.  p.  4,  note. 
Also  Act.  Aud.  pp.  9,  13,  20,  21,  48,  94,  123,  aud  128. 
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which,  without  doubt,  means  to  the  King  in  Parliament  or  in 
Council.  The  only  redress  given,  however,  was  punishment  of  the 
judge  who  pronounced  the  unjust  sentence. 

The  first  important  charge  in  the  judicatories  was  the  institution  in 
the  Parliament  of  the  following  year,  1425,  of  the  Court  called  the 
Sessiouby  the  Act^  1425,  c.  65 — ''Of  the  Session  to  be  halden:  of  their 
power  and  expenses,"  which  provides  "  that  the  Chancellor,  and  with 
him  certaine  discreete  persones  of  the  three  estaites  to  be  chosen,  and 
depute  be  our  Soveraine  Lord  the  King,  sail  sit  fra  thence  foorth 
three  times  in  the  yeir,  quhair  the  King  likis  to  command  them, ; 
quhilk  sail  knaw  and  examine,  conclude  and  finalize  determine  ^  all 
and  sindrie  complaintes,  causes,  and  quarelles  that  may  be  deter^ 
mined  before  the  King  and  his  Coimcel.  The  quhilkis  persones 
saU  have  their  expenses  of  the  parties  founden  faultise,  and  of 
their  unlawes."  Tlie  times  of  sitting,  jurisdiction,  and  form  of  pro- 
cess in  the  Session,  were  further  explained  by  several  Acts  of  the 
next  reign.  By  1457,  c.  1,'  Edinburgh,  Perth,  and  Aberdeen  were 
fixed  as  the  places  in  which  it  was  to  sit,  and  forty  days  as  the 
period  of  the  Session  in  each  place.  Its  number  was  declared  to  be 
nine,  three  persons  of  each  estate,  and  the  clerk  of  the  register, 
who  was  not  to  vote.  Certain  persons  are  named  in  the  Act  as  the 
members  for  each  of  the  three  places — and  the  first  Session  was  to 
begin  at  Aberdeen  on  15th  June,  the  second  at  Perth  on  5th  Octo- 
ber, and  the  third  at  Edinburgh  on  13th  February.  By  a  subsequent 
Act,  1457,  c.  Gl,*  apart  from  certain  t-emporary  regulations,  their 
jurisdiction  was  fixed  as  follows.  In  actions  of  spuilzie  of  move- 
ables, not  touching  fee  and  heritage,  they  were  to  have  a  concurrent 
jurisdiction  with  the  Judge  Ordinary.  In  actions  of  spuilzie, 
grounded  upon  fee  and  heritage,  they  were  to  call  the  Sheriff,  and 
cause  him  to  restore  the  party  ejected  to  the  possession,  without 
prejudice  to  the  question  of  right*  The  King  was  then  to  direct 
an  inquisition  to  be  made  by  the  Sheriff,  who  was  the  last  lawful 
possessor,  and  the  retour  or  verdict  of  the  inquest  was  to  decide  the 
question  of  right.  With  regard  to  spuilzies  of  tacks,  the  jurisdic- 
tion of  the  Session  was  apparently  absolute  without  the  necessity 
for  an  inquisition  and  retour.  In  actions  upon  obligations,  con- 
tracts, debts,  and  other  civil  actions  not  concerning  fee  and  heritage, 
the  Seasion  was  to  have  a  concurrent  jurisdiction  with  the  Judge 
Ordinary.  A  power  was  given  to  modify  the  expenses  against  the 
party  found  to  be  wrong.     The  Sheriff  was  to  proclaim  the  sittings 

^  **  Before  this  Act  the  King's  Conncil  were  the  Supreme  Jndgea  in  cirU  canses,  bat 
by  this  Act  some  Commissioners  of  Parliament  are  to  be  chosen  by  tnms,  who,  with 
the  Chancellor,  are  to  be  the  Session,  and  are  to  be  paid  out  of  the  unlaws  ;  so  that 
the  Session  was  then  a  Committee  of  Parliament,"  Mack,  i  177 ;  Stair  ir.  1,  23. 
As  to  the  commencement  of  the  three  sittings  of  the  Sesaion,  see  Act.  Paii.  ii.  p.  1 1, 
1425. 

*  Mackenzie,  i.  177,  and  Stair,  it.  1,  7,  are  of  opinion  that  the  wotds  import  the 
exclusion  of  review  by  Parliament  of  the  decrees  of  the  Session. 

I  » Act.  Pari.  ii.  47.  *  Ibid. 

\  "  These  actions  were  afterwards  called  ejections,  Mack.  i.  197. 
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of  the  Session  three  months  before  they  took  place.  Summonses 
were  to  be  procured  in  the  King's  Chapel  or  Chancery,"  on  citation 
of  forty  days,  the  cause  of  action  being  before  the  proclamation  of 
the  Session,  and  the  defender  was  to  answer' within  fifteen  days. 

The  judgment  of  the  Session  was  to  be  final  without  appeal^  to 
the  king  or  parliament  Where  a  cause  depended  upon  proof  the 
proof  was  to  be  led  before  the  Session.  The  members  of  the  Session 
were  to  be  entitled  to  one  half  the  fines*  of  Court,  the  other  half 
was  to  belong  to  the  Clerk  of  the  Eegister,  the  rest  of  these  ex- 
penses they  were  to  defray  themselves,  regard  being  had  to  the 
shortness  of  the  sittings,  and  that  the  liability  to  serve  might  not 
recur  for  seven  years.  At  the  close  of  the  three  sittings  the  king 
and  council  were  to  choose  other  lords  to  sit  at*  such  times  an  I 
places  as  they  might  deem  expedient,  till  the  next  Parliament. 
This  court  was  called  the  Session,  as  Stair  informs,  us,  because  it 
was  to  sit  at  sucli  places  as  the  King  appointed,  but  was  not  to 
follow  his  court  as  his  council  did,  nor  to  go  through  the  kingdom 
as  the  Justice  General  and  Chamberlain  did,  and  as  distinguished 
from  the  consistories  or  ecclesiastical  courts  in  which  the  judges 
stood.  It  was  the  first  attempt  made  in  Scotland  to  institute  a 
permanent  and  sedentary  judicature.  Its  institution  is  marked  by 
three  important  changes  in  procedure — Firsts  Actions  were  to  com- 
mence by  summonses  in  the  form  of  brieves,  which  were  procured 
from  Chancery ;  second^  Proof  was  to  be  taken  before  the  Court,* 
and  not  by  inquest  of  an  assize  or  jury  trial,  except  in  such 
cases  as  were  remitted  to  the  Sheriff;  and  thirdf  The  losing  party 
was  to  be  liable  in  expenses.  During  the  reign  of  James  III.  the 
sittings  of  the  Session  became  irregular,  and  the  records  are  scanty 
as  to  those  held.  In  1468  their  number  was  reduced  to  two,  one 
at  Edinburgh  for  a  month,  and  the  other  at  Perth  for  five  weeks, 
that  at  Aberdeen  being  omitted.*  From  two  subsequent  Acts,* 
1469,  c.  26,  and  1475,  c.  62,  it  appears  probable  that  the  jurisdiction 
transferred  to  the  Session  was,  in  the  reign  of  James  III.,  restored 
to  the  filing's  Coimcil,  and  such  is  the  opinion  of  Stair®  and  Erskine.^  * 
By  both  of  these  Acts  it  was  provided  that  parties  should  have 
recourse  in  the  first  instance  to  the  Judge  Ordinary,  who  is  defined 
by  the  former  to  be  the  Justice,  Sheriff,  Steward,  Bailie,  Baron, 
ftovost,  and  Bailies  of  Burgh,  and  if  he  should  do  wrong  an  appeal 
was  given,  not  to  the  Session,  but  to  the  King  and  Council  By 
the  latter  statute  provision  was  made  for  summoning  before  the 

*  **  And  all  other  causes  j)eTtainlne  to  the  knowledge  of  the  said  Lordes  shall  he 
utterly  decided  and  determined  hy  tnem,  hut  any  remeid  of  apiieliation  to  the  King 
or  Parliament."    See  Mack.  L  197. 

«  Act.  Pari,  il  48. 

*  This  foUowed  from  the  Session  heing  considered  a  committee  or  representatives  of 
Parliament,  for  Parliament  was  the  "great  feudal  Court  of  the  country,  whereof  th« 
King's  freeholders  (liberi  tenentes)  were  themselves  the  assizers."    Hume,  iL  p.  9. 

4  Act.  ParL  11,  p.  92.        »  Act  Pari.  11,  p.  94;  Act.  Pari.  11,  p.  111. 

*  Stair,  IT.  1, 11,  and  15.  '  Krsk.  i.  8, 11. 
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Council  both  the  opposite  party  and  the  Judge  Ordinary,  and  for 
reversal  of  the  erroneous  judgment,  whereas  the  remedy  by  the 
fonner  had  been  confined  to  the  punishment  of  the  judge  by  dis- 
missal from  oiiice  if  his  jurisdiction  was  not  heritable,  by  suspension 
for  three  years  if  it  was.  A  later  Act,  1487,  c.  85,  more  fully  ex- 
plicates the  original  and  appellate  jurisdiction  of  the  Council,  as 
distinguished  from  that  of  the  Judge  Ordinary,  and  like  those  just 
mentioned,  makes  no  reference  to  the  Session.  It  provided  "  that 
all  civil  actions  questions  and  pleyes  moved  betwixt  quhatsumever 
parties,  be  determined  and  decided  before  their  Judge  Ordinar  as 
Justice,  Chalmerlane,  Schireflfes,  Barronnes,  Provestes,  and  Baillies 
of  Burrowes,  and  uthers,  OflBciares,  Judges,  and  Ministers  of  Law^  to 
quhom  thay  actions  perteines  and  effeiris  to  be  determined  and 
decided ;  Swa  that  na  actiones  sail  be  deduced,  called,  nor  deter- 
mined before  the  Lordes  of  our  Soveraine  Lordis  Council  except 
aUenarly  actions  perteining  in  special  to  our  Soveraine  Lord,  actions 
and  complaints  maid  be  Kirkmen,  Widowes,  Orphanes,  and  Pupilles, 
actions  of  strangers  of  uther  Bealmes,  and  complaints  made  upon 
officiares  for  fault  of  execution  of  their  office,  or  quhair  the  officiars 
ar  partie  themselfe.  And  quhen  ever  the  complaint  is  maid  on  the 
officiar  for  wrangeous  and  inordinat  proceeding  in  ony  maters  and 
summondes  be  determinid  and  given  thereupon,  the  parties  that  hes 
pursued  or  defended  the  actions  sail  be  summoned  and  called  the 
samin  day  with  the  officiar  for  their  entres,  and  special  charge 
given  that  the  rolmentes  of  the  Court  be  brocht  with  them  to  that 
day,  that  it  may  be  understandin  quhidder  it  be  richteously  pro- 
ceeded and  determined  or  not.  And  gif  it  beis  foundin  that  the 
Officiar  hes  proceeded  wrangeously  or  inordourly,  the  processe  sail 
be  reduced  and  annulled,  and  he  to  pay  the  expenses  of  the  partie, 
and  to  be  punished  at  the  will  of  the  King  after  the  forme  of  the 
Acte  of  Parliament  maid  in  that  mater  of  before.  And  gif  the 
partie  complainzeand  beis  foundin  in  the  wrang  be  making  of  the 
complaint,  he  sail  paye  baith  the  expenses  of  the  officiar  and  of  the 
partie.  And  gif  the  partie  be  not  of  power  to  pay  the  coastes :  Then 
their  persones  sail  be  at  the  will  of  the  King  tane  and  punished  be 
warding  or  prisoning  of  their  persones ;  Providing  alwaies  that  this 
statute  hurt  not  the  proces  of  the  falsing  of  doomes^  quhair  it 
pleasis  the  partie  to  proceede  that  way.  And  that  all  summondes 
that  ar  now  raised  or  standis  under  continuation  defendand  and 
undetermined  sail  be  decided  and  ended  before  the  Lordes  of  the 
CounceL" 

^  Sec  Act  1495,  c.  64,  by  which  barons  and  freeholders  were  enjoined  to  send  their 
eldest  sons  and  heirs  to  the  grammar  school  from  six  to  nine,  and  for  three  years 
thereafter  to  the  "Schules  of  Art  and  Jure,  swa  that  they  may  have  knawledge  and 
understanding  of  the  Lawps :  Throw  the  quhilks  justice  may  remain  universally  throw 
all  the  Realme,  swa  that  they  that  ar  Schirefles  or  Judges  Ordinare  under  the'  Kingis 
Hienesae  may  have  knawledge  to  do  justice  that  the  i)uir  people  sulde  have  no  ueede 
to  seeke  our  Soveraine  Lordis  principal  Auditour  for  ilk  small  injurie," 

«  As  to  the  form  of  this  prwess  see  1429,  c.  114  ;  1471,  c.  41 ;  1503.  c.  95.  Stair, 
iv.  1,  19;  1  Mack.  182  and  236.  It  went  into  desuetude  lifter  the  institution  of  the 
Court  of  Session,  when  Reductions  came  in  its  stead. 
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Althougli  these  acts  are  scarcely  consistent  with  the  existence  of 
the  former  jurisdiction  of  the  Session,  they  do  not  expressly  abolish 
it,  and  there  are  proofs  that  it  continued  down  to  the  institution 
of  the  Daily  Council 

The  institution  of  this  Daily  Court  by  James  IV.  in^  1503,  is  the 
second  important  change  in  procedure.  An  Act  of  that  year,  on  the 
preamble  that  there  had  been  great  confusion  of  summonses  at  "  ilk 
Session,"  provided  "  That  there  be  ane  Councel  chosen  be  the  Kings 
Hienesse  quhilk  sail  sit  continually  in  Edinburgh  or  quhair  it 
pleasis  him  to  decide  all  maner  of  summoundes  in  civil  maters, 
complaintes,  and  causes  dailie,  as  they  sail  happen  to  occurre,  and 
sail  have  the  samin  power  as  the  Lordes  of  Session.  And  quheu 
they  sail  beginne  and  in  quhat  place  sail  be  notified  to  the  people 
be  open  Proclamation  at  the  Kingis  pleasure."^ 

The  jurisdiction  of  the  Daily  Council,  like  that  of  the  Lords  of 
Session,  did  not  extend  to  questions  of  heritable  rights,  which  still 
remained  peculiar  to  the  Judge  Ordinary  and  Justiciar,  nor  had  it  any 
appellate  jurisdiction.  The  process  of  appeals  or  falsing  of  dooms 
was  regulated  by  another  statute  of  the  same  Parliament,  1503  c. 
95.  From  the  Sheriff,  Steward,  Baillie,  or  other  similar  officer, 
there  was  an  appeal  to  the  Justice  Aire:  From  the  Baron  or  Free- 
holder, with  right  of  jurisdiction,  to  the  Sheriff  or  other  immediate 
superior:  From  the  Provost  or  BaiUies  within  Burgh  to  the  Cham- 
berlain and  Court  of  Four  Burghs.  From  the  Justice  Aire,  and 
apparently  also  the  Court  of  Four  Burghs,*  an  appeal  was  to  lie  to 
a  Court  of  thirty  or  forty  persons  to  be  chosen  by  the  King,  who 
were  to  have  power  as  it  were  in  a  Parliament,  and  who  without 
doubt  were  intended  to  supplant  the  "  Domini  Auditores  electi  ad 
judicia  contradicta."  The  object  of  these  enactments  was  evidently 
to  separate  the  judicial  from  the  legislative  power,  and  to  place 
the  former  under  the  control  of  the  King  instead  of  the  Parliament ; 
but  their  result  fell  short  of  this.  The  judicial  committees  of  Par- 
liament still  sat  in  several  of  the  Parliaments  of  James  IV.  and 
James  V.,  and  it  was  not  till  the  institution  of  the  College  of 
Justice  that  they  ceased  to  exist. 

From  this  review  it  appears  that  the  attempt  to  establish  a  perma- 
nent judicature  independent  of  Parliament,  which  was  successfully 
accomplished  by  James  V.,  had  been  made  by  his  four  predecessors, 
and  that  the  new  Court  of  Session  succeeded  to  the  traditions,  juris- 
diction, and  authority  of  the  Session  of  James  I.  and  the  Daily  Council 
of  James  IV.,  as  well  as  of  the  Lords  Auditors.    From  the  Session  it 

1  The  language  of  the  Act  1503,  c.  58,  implies  this,  Ersk.  i.  S,  11,  and  there  is 
reference  to  the  Session  in  1491,  Act.  Pari.  ii.  2  and  6  ;  in  1526,  Act.  Pari.  ii.  312. 

'  Act.  Pari.  ii.  249.  The  original  draft  of  this  statute  wiU  be  found  in  Act.  Pari, 
u.  241. 

*  OriginaUy  there  seems  to  have  been  no  appeal  from  the  Court  of  the  Four  Burghs 
to  Parliament,  for  '*  ane  court  quhair  the  four  burrowis  ar  all  asseroblit  before  the 
Chalmerlane  standis  to  the  burgessis  as  ane  parliament;  and  ane  decrete  gevin 
thairin  as  ane  decrete  of  parliament  makandall  thingis  lawchful  done  thairanetit.** 
Hod.  ten.  cat.  c  6,  quoted  by  Balfour,  p.  589 ;  Mtutland,  HitUry  qf  Edinburgh^ 
p.  467. 
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derived  its  ordinaiy  name,  and  its  decrees  were  declared  to  have  the 
authority  of  decrees  of  Session,  but  its  members  were  called  Lords  of 
Council  as  well  as  of  Session,  and  the  King  had  the  power  of  appoint- 
ing extraordinary  Lords  from  his  Council  to  serve  along  with  the 
ordinary  judges.  From  the  Daily  Council  it  received  the  practice  of 
daily  sittings,  and  probably  the  general  order  of  its  business,  and 
like  it  its  sittings  were  fixed  at  Edinburgli,  which  was  now  the 
undisputed  capital  of  the  kingdom.  From  the  Auditors — a  com- 
mittee of  Parliament  which  we  have  seen  ceased  to  exist  after  its 
institution,  it  obtained  its  power  as  a  Supreme  Court  of  Eeview, 
whose  decrees  were  not  intended  to  be,  though  they  afterwards 
became  reviewable  by  Parliament.  Its  combined  equitable  and 
legal  jurisdiction,  and  its  power  to  make  Acts  of  Sederunt  of 
authority  little  short  of  Acts  of  Parliament,  may  be  traced  to  the 
same  source.  The  King  was  still  recognised  as  the  proper  Presi- 
dent, as  he  had  been  in  his  Parliament  and  Coiincil,  but  as  it  was 
neither  possible  nor  expedient  that  he  should  attend  a  Daily  Court, 
his  right  was  seldom  exercised,  and  he  was  represented  by  the 
Chancellor  or  the  President.  The  representation  of  the  three 
estates,  which  had  been  so  jealously  guarded  in  the  Parliamentary 
Committees,  the  Session,  and  the  Daily  Council,  ceased,  and  the 
influence  in  the  new  Court  was  divided  between  the  King,  who 
appointed  all  the  judges,  and  the  Church,  which  was  entitled  to  a 
majority  of  seats,  including  that  of  the  President ;  the  remainder 
fell  into  the  hands  of  the  rising  profession  of  the  law.  The  result 
was  that  the  temporal  Lords,  though  they  retained  large  powers  of 
local  heritable  jurisdiction,  were  no  longer  represented  in  the  cen- 
tral and  supreme  judicature  of  the  kingdom  except  by  the  extra- 
ordinary Lords,  who  were  the  nominees  of  the  King,  and  must 
usually  have  yielded  to  the  opinion  of  their  colleagues,  who  were 
lawyers  by  profession. 

It  is  more  difficult  to  trace  with  accuracy  the  foreign  sources 
which  contributed  to  form  the  College  of  Justice.  Sir  George 
Mackenzie  states  that  the  Court  of  Session  was  established 
on  the  model  of  the  Parliament  of  Paris,^  and  this  statement  is 
confit-med  by  the  almost  contemporary  testimony  of  David 
Chambers  of  Ormond,  who  was  admitted  an  ordinary  Lord  on 
the  spiritual  side  in  1565,  and  whose  exile  in  France  rendered 
him  a  well  qualified  witness  upon  this  subject: — '  L*an  1533  par 
Tadvis  des  trois  estats  il  (t.«.  Jacques  V.)  erigea  une  court  de  par- 
lement  sedentaire  k  Leilbouig  (misprint  for  Edimbouig)  commeuc^e 
paravant  au  temps  de  Jacques  IV.  son  pere  pour  administrer 
justice  suyvant  la  forme  de  celle  de  Paris  en  France."^    It  was 

^  Mackenzie,  Inri.  i.  3. 

•  Histoirt  Abregie  de  tous  Ics  Roys  de  France  Angleterre  et  Eseosse.     Par  Darid 
Chambre,  Escossois,  Conseiller  en  la  cour  dt  Parle^nent  d  Edimhtmrg  viUe,  Capitate 
d Eseosse,   A  Paris,  1579,  p.  206.    Cf.  La  Recherche  des  Singularitez  plus  remarqitables 
\  concemant  Vesiat  d* Eseosse,  by  the  same  author,  p.  6,  et  seq.,  De  la  Justice  troisihne 

\  pilierde  Vestal  d^ Eseosse.    At  p.  7  he  says  James  gave  the  Court  of  Session  "puis- 

laace  de  juger  en  la  jurisdiction  eontentieuse  sans  appd  en  la  mesme  sorte  que  Bont 
lea  conseillers  de  la  Cour  de  Parlement  de  Paris. " 
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natural  that  tlie  eyes  of  the  founders  of  the  Court  of  Session  should 
have  turned  to  this  venerable  Court,  which  had  been  rendered 
sedentary  by  Philip  the  Pair  in  1302,  and  fixed  at  Paris  by  Louis 
Hutin  (13li-16),  and  whose  constitution  had  been  followed  in  the' 
numerous  provincial  Parliaments  of  France.  The  connection  or 
ancient  alliance  between  France  and  Scotland  was  never  closer  than' 
in  the  reign  of  James  V.  The  fiegent  Albany  was  more  than  half 
a  Frenchman,  and  the  young  King,  when  he  obtained  his  independ- 
ence, had  thrown  himself  into  the  hands  of  the  clerical  and  French 
party,  to  which  he  owed  his  rescue  from  the  tyranny  of  tho 
Douglases,  who  had  been  favoured  by  Henry  VIII. ;  five  years  after 
the  institution  of  the  Court  of  Session  he  married  Magdalene,  the 
daughter  of  Francis  I.  There  is  evidence  in  the  records  of  the 
French  Court  that  Albany,  on  his  return  to  France  in  1523,  took 
his  seat  in  the  Parliament  of  Paris  as  a  Prince  of  the  blood  royal  of 
Scotland,  and  it  does  not  seem  a  far-fetched  conjecture  to  attribute 
to  this  visit  his  plan  for  the  new  Scotch  judicature,  which,  as  we 
have  already  seen,  was  the  initial  step  in  the  institution  of  the 
Court  of  Session.  The  chief  points  of  resemblance  between  the 
Supreme  Courts  of  Scotland  and  France  appear  to  have  been  the 
following: — The  definite  fixture  of  the  Sessions  of  the  Court  in  the 
capital  of  the  kingdom;  the  equal  number  of  clerical  and  lay  mem- 
bers amongst  the  ordinary  judges;  the  representation  of  the  peerage 
in  the  extraordinary  Lords;  the  custom  of  examining  judges  before 
their  admission ;  exemption  of  the  judges  from  taxation  and  other 
public  burdens ;  the  names  and  offices  of  President,  King's  Advo- 
cate, Advocates,  Procurators,  and  Macers;  the  quorum  of  ten 
originally  necessary  for  all  decrees ;  the  manner  of  taking  evidence 
before  certain  members  of  the  Court  itself,  and  its  subsequent 
report  to  the  whole  Court ;  the  exclusion  of  the  public  from  the 
sittings  of  the  Court,  and  finally  the  recognition  of  the  civil  and 
canon  laws  as  the  subsidiary  common  law  of  the  realm. 

But  the  influence  of  a  Eoman  as  well  as  of  a  French  model  is 
traceable  in  the  original  form  of  the  Court  of  Session.  We  have 
seen  how  the  Papal  bldls  stand  side  by  side  with  the  Acts  of  the 
Scotch  Parliament  amongst  its  first  title  deeds,  and  conferred  upon 
it  its  earliest  revenues.  The  august  names  of  College  of  Justice 
and  Senators  were  derived  from  the  same  source.  So  also  was  the 
right  of  the  Church  to  the  office  of  President,  in  which  it  differed 
from  the  Parliament  of  Paris,  and  perhaps  too  the  absence  of  any 
subdivision  into  chambers,  by  which  it  was  distinguished  from  that 
Court,  and  resembled  the  Eota  Eomana,^  the  Supreme  Court  at 
Borne  for  all  causes  not  consistoriaL  M,  M. 

1  Differeot  derivations  have  been  assigned  to  the  name  Rota— the  rotation  of  judges, 
the  rotation  of  causes,  and  the  pattern  of  the  pavement  in  which  it  sat ;  the  last  is 
the  opinion  of  Ducange,  Diciionnaire  de  Droit  Canonique,  par  De  Maillaire,  Paris, 
1761,  sub  voce  Sola. 
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^  t  b  i  t  to. 

The  Law  Magazine  and  Review:  A  Monthly  Journal  of  Jurisprud- 
ence. New  Series.  No.  III.,  Apiil.  London:  Butterworths, 
7  Fleet  Street.  Edinburgh :  T.  &  T.  Clark. 
We  have  not  hitherto  had  an  opportunity  of  noticing  our  learned 
contemporary's  transformation  from  a  quarterly  to  a  monthly.  We 
hope  that  we  shall  not  be  accused  of  undue  vaniJby  if  we  now  con- 
gratulate him  on  his  assimilation  to  ourselves  both  in  the  times  ot 
his  issue  and  the  nature  and  arrangement  of  liis  contents.  We  wish 
him  prosperity  in  the  new  form  he  has  assumed,  and  we  venture  to 
add  that  he  deserves  it.  A  brief  enumeration  of  the  contents  is  all 
that  we  have  room  for  at  present.  The  first  article  is  on  Inter- 
national and  Statute  Law,  with  reference  to  the  treaty  of  Washington. 
Mr,  Henry  D.  Jencken  severely  criticizes  the  recent  partnership 
statutes,  and  explains  and  praises  the  French  and  German  law  of 
partnership  en  commandite,  Mr.  Frederick  Pollock  gives  a  disserta- 
tion on  the  Benthamian  doctrine,  expounded  by  Austin,  that "  every 
law  (properly  so  called)  is  an  express  or  tacit,  a  direct  or  circuitous 
command."  "Municipal  Eeform  in  New  York,"  "the  Criminal 
Eesponsibility  of  the  Insane,"  "  the  Revision  of  the  Statute-Book," 
"Sanitary  Legislation,"  the  Adulteration  Bill,"  and  the  "Tichbome 
Case"  are  the  subjects  of  papers,  none  of  which  fall  below  the  average 
merit  of  legal  literature.  The  last-mentioned  paper  is  chiefly 
personal;  and  passing  by  the  measured  praise  bestowed  on  tlie 
Attorney-General,  and  the  regretful  censure  lavished  on  the  Lord 
Chief  Justice  of  the  Common  Pleas,  our  readers  will  be  pleased  to 
read  a  character  of  Mr.  Sergeant  Ballantine,  which,  though  consisting 
mainly  of  negatives,  gives  a  good  idea  of  the  man. 

That  wherein  Sir  John  Coleridge  failed  signally,  and  wherein  Se^eant 
Ballantine  excelled,  was  temper — that  supreme  essential  to  the  advocate.  There 
is  nothing,  perhaps  more  exasperating^  than  to  find  your  opponent  calm  and 
cool,  and  oneself  anftins  into  heat  and  anger.  It  was  the  Sergeant's  coolness 
and  perfect  sangfroid  that,  exciting  every  now  and  then  a  kugh  from  the 
audience,  aroused  the  Attorney-General's  anger.  Hence  one  or  two  as  unseemly 
exhibitions  as  well  could  be,  over  which  the  dhief  Justice  either  did  not,  or 
could  not,  exercise  any  control  whatever. 

It  has  been  remarked  that  whatever  may  be  the  practice  and  position  of  Mr. 
Serjeant  Ballantine  at  the  Bar,  the  Sergeant  is  not  a  "  successful''  man.  In  the 
attributes  which  are  supposed  to  be  the  absolute  conditions  of  forensic  success, 
the  Seigeant  is  wholly  wanting.  His  position  and  reputation  are  unique. 
Possessing  no  university  or  scholastic  reputation,  never  having  been  known  as 
a  learned  lawyer,  without  family  or  social  prestige,  without  poUtical  or  parlia- 
mentary influence,  and  without  either  eloquence,  or  even  any  approach  to  it,  he 
is  what  he  is — one  of  the  most  successful  advocates,  perhaps,  in  his  own  way, 
the  most  successful  advocate,  in  England.  After  thirty-eight  years'  practice, 
the  Sergeant  cannot  attain,  nay,  cannot  even  expect,  professional  promotion, 
supposing  him  to  care  for  or  desire  it.  Yet  he  possesses  the  gift  or  gifts  that  to 
ati  advocate  stand  in  lien  and  instead  of  all  other,  without  which  all  other  gifts 
are  vain,  and  with  which  all  others  can  be  dispensed  with.  It  has  been  said 
that  "genius  is  patience."  It  may  be  said  that  the  genius  of  the  advocate  con- 
sists in  tact  and  temper,  and  these  qualifications,  at  once  the  substitute  and 
equivalent  for  many  others,  the  Sergeant  possesses. 
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STIPEiroiARY  MAGISTRATES. 

Sir, — I  notice  that  a  movement  is  being  made  for  getting  powers 
to  appoint  stipendiary  magistrates  for  the  municipal  burghs  and 
lai^e  towns  of  Scotland,  similar  to  those  powers  which  are  found  so 
useful  in  England.  The  movement  has  begun  in  Glasgow,  which 
often  worthily  takes  the  lead  in  matters  of  law  reform,  and  if  the 
power  were  given,  other  large  towns  might  also  exercise  it.  The 
question,  therefore,  is  one  of  very  general  importance.  I  sympathize 
entirely  with  the  objects  which  the  originators  have  in  view.  It 
would  undoubtedly  be  more  satisfactory  to  the  public  were  the 
cases  in  the  Burgh  Courts  disposed  of  by  trained  judges,  and  the 
handing  over  of  those  cases  to  such  judges  would  relieve  the  other 
magistrates  of  much  painful  reponsibility  and  anxious  labour,  and 
leave  them,  what  they  greatly  require,  more  time  to  attend  to  the 
important  administrative  matters  committed  to  them.  But  while 
I  sympathize  with  the  objects,  I  doubt  whether  the  means  proposed 
are  the  best  for  attaining  them.  In  England  the  appointment  of 
stipendiary  magistrates  was  the  only  means  of  attaining  the  end, 
but  in  Scotland  we  have  already  in  existence  machinery  much 
better  adapted  to  the  purpose. 

I  would  propose  that  the  Sheriffs  should  exercise  the  whole 
criminal  jurisdiction  as  well  within  burgh  as  beyond  it.  At 
common  law  they  already  possess  jurisdiction  in  the  great  majority 
of  the  cases  brought  before  the  Burgh  Courts,  and  if  the  Crown 
chose  to  instruct  the  Sheriff"  Court  iBscals  to  prosecute  such  cases, 
the  Sheriffs  would  be  bound  to  try  them.  This  is  not  done  at  pre- 
sent, because  it  is  inexpedient  to  have  any  conflict  of  jurisdiction, 
but  if  the  burghs  consented,  it  could  easily  be  done.  There  is 
really  no  reason  why  a  man  who  commits  an  offence  on  one  side  of 
a  boundary  should  be  tried  by  one  kind  of  judge,  and  a  man  com- 
mitting the  same  act  on  the  other  side  of  the  boundary  by  another 
kind  of  jiudge.  Should  this  proposal  be  concurred  in,  it  would  be  a 
much  better  arrangement  than  the  present,  and  would  bring  with 
it  various  minor  advantages. 

It  would  abolish  the  necessity  for  two  sets  of  public  prosecutors 
in  each  large  town.  In  some  instances  this  woidd  be  a  pecuniary 
advantage  to  the  bui^hs  concerned.  The  counties  have  long  ago 
contrived  to  throw  the  most  of  the  costs  of  criminal  prosecutions 
on  the  Exchequer,  but  in  some  cities  the  cost  is  stiU  defrayed  from 
the  burgh  funds.  Should  the  Sheriff"s  fiscal  be  employed  to  pro- 
secute for  mere  infractions  of  the  Burgh  Police  Acts,  it  might  be 
right  that  the  burghs  should  make  some  contribution  to  his  salary, 
but  it  is  only  fair  that  the  Crown  should  pay  for  the  prosecution 
before  Crown  officials  of  all  common  law  offences  in  the  same  way 
as  it  does  in  counties. 
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I  think  the  plan  I  propose  would  also  make  better  provision  for 
the  judicial  part,  of  the  work  than  the  proposal  to  have  stipendiary 
magistrates.  It  is  not  good  for  a  man  to  be  incessantly  employed  in 
the  disposal  of  petty  criminal  cases.  The  variety  of  work  which  comes 
before  a  judge  has  an  effect  in  keeping  his  mind  fresh.  We  have 
always  acted  on  this  principle  in  Scotland,  and  I  hope  it  will  be 
long  before  we  begin  to  have  different  judges  for  different  kinds 
of  work.  In  England  where  this  kind  of  subdivision  has  always 
existed,  it  has  of  late  been  recognized  as  an  eviL  In  the  English 
system,  however,  it  is  inevitable,  while  in  ours  it  is  not. 

It  may  be  assumed  that  stipendiary  magistrates  will  not  be 
required  except  in  those  cities  which  already  have,  or  which  ought 
to  have,  more  than  one  resident  Sheriff.  In  such  cities  it  would  be 
easy  for  the  Sheriffs,  in  rotation,  to  take  the  summary  criminal 
trials.  The  germ  of  such  an  arrangement  already  exists  in  one 
favoured  city,  and  it  might  easily  be  developed.  Even  if  the  staff 
of  Sheriffs  were  insufficient  to  overtake  the  extra  work,  it  would  be 
more  advisable  to  add  to  their  number  than  to  create  a  new  kind 
of  judge  who  would  not  be  available  in  the  Sheriff  Courts.  This 
would  no  doubt  throw  the  expense  of  the  judge  on  the  general 
instead  of  on  the  local  taxation,  but  I  cannot  see  why  Government 
should  pay  for  such  things  in  the  counties  and  not  do  so  in  the 
towns. 

What  I  here  propose  in  regard  to  the  criminal  jurisdiction  of  the 
burgh  magistrates  has  already  been  done  with  their  civil  jurisdiction. 
The  present  generation  has  grown  up  almost  in  ignorance  of  the 
fact  that  it  is  hardly  half  a  century  since  the  Burgh  Courts  exer- 
cised a  civil  jurisdiction  nearly  as  extensive  as  that  of  the  Sheriff. 
The  reforms  made  in  the  Sheriff  Courts  effected  a  rapid  transference 
of  the  jurisdiction.  Pursuers  selected  the  court  where  the 
remedy  was  soonest  got,  and  (except  here  and  there  a  small  debt 
court)  Civil  Burgh  Courts  have  ceased  to  exist,  with  the  result  that 
causes,  in  place  of  being  disposed  of  by  assessors  paid  from  local 
sources,  are  disposed  of  by  judges  paid  from  imperial  sources. 
Every  one  admits  that  this  was  a  great  improvement  in  civil 
matters.  I  submit  that  a  similar  step  in  criminal  matters  would 
effect  an  equally  great  improvement — I  am,  &c.,  S. 

19t^  Apnl  1872. 


DECLAEATIONS  OF  PEISONERS. 

Sir, — The  question  put  by  M.  K  in  last  month's  journal  is  deserv- 
ing of  attention.  Some  years  ago  at  Perth  Circuit  the  Depute- 
Advocate,  having  proved  the  declaration  in  the  usual  mode,  declined 
to  have  it  read  to  the  jury.  The  counsel  for  the  accused  thereupon 
insisted  on  his  right  to  have  it  so  read.  The  judges  held  that  it 
was  quite  within  the  power  of  the  prosecutor  not  to  put  the  declara- 
tion in  evidence  any  more  than  he  was  bound  to  call  any  witness 
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in  the  Crown  list.  Biit  if  he  once  put  a  witness  in  the  box,  and  he 
was  sworn,  he  could  not  then  withdraw  liim ;  but  being  in  court, 
and  in  the  hands  of  the  jury,  it  was  open  to  the  defence  to  examine 
him.  In  like  manner  the  judges,  without  hesitation,  held  that  the 
declaration  was  now  in  evidence,  and  could  not  be  withdrawn.  It 
may  be  from  this  argued  that,  when  the  counsel  for  the  defence 
(as  is  the  prevailing  practice)  is  asked  to  admit  the  declaration, 
and  thereon  agrees  to  hold  it  proved,  it  becomes  part  of  the  evi- 
dence. 

It  would  be  well  to  raise  this  point  that  the  question  may  be 
authoritatively  settled.  Considering  how  different  is  the  Scotch 
occult  practice  from  the  open  and  fair  practice  in  England  as  to  the 
examination  of  accused  parties,  it  seems  to  be  against  all  principle  to 
permit  the  prosecutor  to  send  such  documents  to  the  jury  where- 
ever  (as  is  the  frequent  case)  it  militates  against  the  prisoner,  which 
it  is  sure  to  do  with  the  jury  who  are  ignorant  of  the  mode  in 
which  it  is  obtained,  but  wherever  it  is  in  favour  of  the  accused 
as  showing  the  consistency  of  his  statements  with  the  general  body 
of  evidence,  and  perhaps  giving  satisfactory  explanations  of  diffi- 
culties which  he  only  could  explain,  then  to  withhold  it.  It  is 
open  to  the  accused  to  cite  any  of  the  witnesses  in  the  Crown  list, 
or  even  to  call  them,  if  present,  which  is  never  objected  to,  and 
surely  it  is  equally  just  to  allow  him  to  ask  that  his  declaration  be 
read,  seeing  it  is  ostentatiously  set  forth  in  the  body  of  the  indict- 
ment. Would  it  be  competent,  or  has  it  been  ever  done,  to  omit  this 
formal  announcement  of  the  accused  having  been  brought  before 
a  magistrate,  and  there  having  emitted  a  declaration  to  be  produced, 
and  wliich,  as  matter  of  course,  is  previously  lodged  with  the  clerk, 
and  seen  by  the  counsel  and  agent  for  the  defence.  The  state- 
ments in  the  declaration  often  shape  the  line  of  defence,  in  the 
trust  that  it  is  to  be  read  to  the  jury,  and,  if  not  so  read,  it  only 
serves  to  mislead  and  perpetrate  injustice.  The  prosecutor  knows 
his  case.  If  he  does  not  intend  to  cite  the  declaration  let  him  not 
libel  it,  but  when  he  does  so,  he  ought  to  be  bound  to  produce  it 
the  same  as  other  articles  libelled  as  productions.  H.  B. 


%\iz  Montli. 


THE  LORD  ADVOCATE'S  LAND  BILL. 

The  "  Land  Transfer  (Scotland)  Bill,"  otherwise  styled  "  The  Con- 
veyancing  (Scotland)  Act,  1872,"  is,  on  the  whole,  a  well-planned, 
well-drawn,  and  practical  measure.  If  the  BQl  of  1870  in  its 
successive  transformations  has  suffered  in  point  of  simplicity  of 
conception  and  unity  of  purpose,  it  has  gained  not  less  in  point  of 
efficiency.     In  judging  of  the  merits  of  a  project  of  law  reform, 
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the  fair  criterion  is  not  how  much  is  to  be  accomplished  by  the 
measure,  but  whether  the  amendments  proposed  are  good?  The 
recognition  of  a  different  standard  of  criticism  would  expose  the 
legal  members  of  government  to  the  temptation  of  courting  popu- 
larity by  experimenting  on  our  institutions,  and  would  place  the  | 
law  itself,  the  foundation  of  all  social  relations,  in  a  state  of  unstable 
equilibrium,  in  which  it  could  only  be  maintained  by  a  balance  of 
opposing  political  forces.  It  is  creditable  to  the  sagacity  of  the 
Lord  Advocate's  predecessors  that  the  measures  which  they  have 
successively  inaugurated,  with  reference  to  conveyancing  and  land 
tenure,  have  all  been  steps  in  advance.  Every  change  has  been 
recognized  by  the  profession  as  an  improvement — nothing  has  been 
gone  back  upon.  By  their  labours  our  system  of  conveyancing  has 
been  converted  from  the  most  cumbrous,  expensive,  and  artificial 
which  existed  in  any  country,  to  one  of  comparative  simplicity  and 
clearness.  It  is  not  yet  perfect,  and  it  may  not,  even  if  the  pre- 
sent Bill  becomes  law,  be  pronounced  free  from  theoretical  imper- 
fections. This,  however,  we  may  confidently  affirm,  that  if  the 
amendments  proposed  by  the  Lord  Advocate's  BiU  are  accepted, 
our  system  of  conveyancing,  in  so  far  as  relates  to  the  transference 
of  landed  property,  will  be  simplified  to  the  greatest  extent  which 
is  compatible  with  the  security  of  purchasers,  and  the  preservation 
of  the  pecuniary  interests  of  superiors. 

Without  aiming  at  a  complete  examination  of  the  clauses  of  the 
Lord  Advocate's  Bill,  we  shall  consider  its  leading  provisions  with 
reference  to  the  e^^pediency  of  the  proposed  amendments,  and  the 
principles  on  which  those  amendments  are  based.  The  chief  points 
are  these — (1)  The  alteration  of  the  relation  of  the  estates  of 
superiority  and  property  to  one  another ;  (2)  the  abolition  of  the 
process  of  service,  and  with  it  the  principle  ofaditio  Jiereditatis  in  the 
transmission  of  estates  from  the  dead  to  the  .living ;  (3)  the  per- 
missive commutation  of  irregular  payments,  or  casualties  under 
existing  feus,  and  their  prohibition  in  future  contracts;  (4)  the 
reduction  of  the  period  of  prescription  from  forty  to  twenty  years  ; 
(5)  the  relaxation  of  the  technical  rules  relating  to  the  authentica- 
tion of  deeds ;  and  (6)  the  extension  to  Scotland  of  the  English 
statute  of  Mortmain 

1.  It  is  proposed  to  dissever  the  estate  of  superiority  from  the 
estate  of  property,  so  that  there  shall  no  longer  be  in  the  language 
of  the  law  dominium  eminens  and  dominium  tttile^  but  two  indepen- 
dent estates,  a  proprietary  estate,  and  an  heritable  estate  in  the 
reserved  feu-duties  collateral  to  that  of  the  proprietor  of  the  lands, 
but  carrying  with  it  all  the  rights  and  privileges  which  enter  into 
the  market  value  of  a  superiority,  as  now  constituted.  This,  of 
course,  implies  the  abolition  of  charters  by  progress,  and  of  all  cognate 
instruments  by  which  a  landed  proprietor  acknowledges*  himself  to 
be  the  "  vassal "  of  the  respectable  individual  or  body  corporate 
who  has  the  right  of  levying  feu^duties  from  his  estate.    But  it 
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would  be  a  misconception  of  the  spirit  of  this  part  of  the  Bill  to 
regard  the  suppression  of  writs  of  confirmation  and  renewals  of  the 
investiture  as  the  chief  ingredient  of  the  intended  reform.  These 
venerable  instruments,  in  their  present  attenuated  form,  are  worth 
about  as  many  shillings  to  superior's  agents,  as  the  folio  volumes  of 
parchment  which  they  replace  were  worth  guineas  to  former  gene- 
rations of  writers.  The  fees  paid  for  the  preparation  of  these  writs 
once  in  a  lifetime  are  very  inadequate  compensation  to  the 
superior's  agents  for  their  trouble  in  attending  to  a  variety  of 
matters  in  which  the  estates  of  superiority  and  property  are 
mutually  interested ;  and,  except  as  an  incident  of  an  antiquated 
system  of  tenure,  no  one  is  seeking  to  interfere  with  them.  The 
Lord  Advocate's  Bill  does  not  make  war  upon  superior's  agents, 
although  it  may  incidentally  and  unavoidably  interfere  to  a  certain 
extent  with  their  emoluments.  Its  real  object  is  to  bring  the  laws 
regulating  the  titles  to  land  into  harmony  with  modem  ideas  and 
requirements,  to  convert  landed  property  in  Scotland  into  freehold, 
and  to  abrogate  an  unseemly  and  servile  system  of  formulas  which 
disfigure  our  legal  system,  where  the  ideas  which  they  represent 
have  ceased  to  have  a  real  existence  or  even  a  meaning.  The 
truth  is,  that  the  ceremony  of  the  investiture  of  the  vassal  by  the 
superior  ought  to  have  been  abolished-  in  1745,  along  with  the 
obligation  to  perform  military  and  predial  services,  which  it  was 
intended  to  consecrate. ,  The  substance  of  the  feudal  relation 
was  abolished  when  the  subsistence  of  feudal  conventions  was 
found  to  be  inimical  to  good  order  and  the  safety  of  society.  A 
semblance  of  the  old  system  was  retained  under  the  names  of  feu 
and  blench  tenure,  apparently  as  a  concession  to  the  aTuwur  propre  of 
the  great  landed  proprietors;  but  this  simulacrum  of  authority 
no  longer  imposes  upon  any  one,  and  it  is  high  time  that  it  were 
consigned  to  the  limbo  of  legal  fictions. 

The  objections  which  exist  to  feudal  tenures,  based  on  the  relation 
of  superior  and  vassal,  in  no  way  apply  to  the  conventions  which 
have  been  engrafted  on  that  system,  by  the  operation  of  which  a 
right  to  an  annual  payment  in  perpetuity — call  it  feu-duty,  ground- 
annual,  or  rent-charge — is  invested  with  the  attributes  of  property, 
and  erected  into  a  separate  estate.  Of  this  nature  is  the  emphy- 
teutic tenure  which  existed  in  Italy  under  the  later  Roman  empire, 
and  which  (from  the  reports  transmitted  by  the  British  representa- 
tives abroad  to  the  Foreign  Office  with  reference  to  the  Irish  Land 
Question)  would  appear  to  be  still  prevalent  in  Northern  Italy,  the 
Ionian  Islands,  and  other  places  in  the  south  of  Europe.  From  the 
same  source  we  gather  that  the  system  of  perpetual  rent-charges 
has  been  introduced  into  some  parts  of  the  United  States  under  the 
authority  of  the  local  legislatures. 

The  system  has  worked  most  beneficially  in  Scotland,  even  under 
the  disadvantage  of  its  association  with  the  obsolete  traditions  of 
the  feudal  tenure.    \Vhen  freed  from  that  disadvantage  it  appears 
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to  be  a  fair  system,  and  in  all  respects  preferable  to  the  English 
system  of  building  leases  of  limited  duration.  The  conversion  of 
feudal  into  emphyteutic  tenure  is  evidently  the  point  to  which  the 
efforts  of  conveyancing  reformers  have  been  converging;  their 
labours  have  made  possible  the  accomplishment  of  the  more  radical 
measure  which  the  Lord  Advocate's  BUI  contemplates,  and  we  tliink 
the  time  has  come  when  it  ought  to  be  the  subject  of  legislation. 

2.  On  the  subject  of  service  and  the  completion  of  the  titles  of 
heirs,  the  Bill  now  before  Parliament  is  more  radical  than  those 
which  preceded  it.  By  the  present  Bill  not  only  is  it  proposed 
that  rights  of  succession  shall  vest  in  the  heir  without  service,  but 
the  process  of  service  of  heirs  is  abolished,  and  the  heir  to  heritable 
estate  is  enabled,  without  the  formality  of  an  application  to  the 
Sheriff,  to  execute  and  place  on  the  record  of  the  Register  of  Sasines 
an  instrument  setting  forth  his  relationship,  and  asserting  his  right 
to  the  lands  which  were  vested  in  his  ancestors. 

The  proposition  is  one  on  which  professional  opinion  wiU  most 
probably  be  divided,  and  it  is  not  easy  to  say  on  which  side  of  the 
question  the  balance  of  convenience  lies.  A  service  may  be  con- 
sidered in  three  aspects :  (1)  as  a  mode  of  vesting  the  inheritance ;  (2) 
as  an  instrument  necessary  to  preserve  the  continuity  of  the  registers 
of  land  rights ;  and  (3)  as  an  active  title,  or  authority  to  administer 
the  estate.  We  shall  say  nothing  as  to  a  fourth  view  of  its  opera- 
tion, namely,  as  a  judicial  proceeding  for  determining  disputed 
questions  of  succession ;  because,  for  that  purpose,  the  Court  of 
Session  is  open,  and  an  action  of  declarator  is  in  every  way  as 
convenient  a  form  of  process  as  that  of  an  appeal  from  a  decree  of 
service  in  favour  of  one  of  the  competing  claimants. 

With  respect  to  the  vesting  of  the  succession,  it  is  to  be  observed 
that  heritable  and  moveable  estates  were  originally  on  an  equal 
footing";  neither  the  heir  nor  the  executor  had  a  vested  right  until 
his  title  had  been  confirmed  by  a  decree  of  the  Sheriff. 

By  the  operation  of  the  Statute  of  George  IV.  moveable  estate 
now  vests  ipso  Jure,  and  confirmation  is  only  necessary  to  give  an 
active  title.  Service,  however,  is  still  requisite  to  vest  the  right  to 
heritable  estate.  No  good  reason  can  be  assigned  for  the  existing 
difference  in  the  laws  relating  to  the  two  descriptions  of  property. 
Either  the  Act  of  George  IV.  ought  to  be  repealed,  or  service  ought 
to  be  put  on  an  equal  footing  with  confirmation  as  regards  its  legal 
consequences.  The  Statute  making  moveable  succession  vest  ipso 
jure  was  regarded  by  Professor  G.  J.  Bell,  and  by  the  most  eminent 
judges  and  lawyers  of  the  time,  as  a  beneficial  change ;  and  the 
change  has  been  acquiesced  in  by  the  profession  and  the  public. 
This  would  be  conclusive  of  the  question  but  for  the  specialty 
which  we  have  noticed  as  the  second  point  in  reference  to  the 
effect  of  service,  viz.,  its  operation  in  preserving  the  continuity  of  the 
land  registers.  It  is  no  doubt  true,  that  the  requirement  of  service 
as  a  condition  of  the  heir's  ability  to  dispose  of  the  estate  is  a 
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powerful  incentive  to  the  completion  of  a  title  to  land ;  and  that 
under  the  operation  of  the  existing  system  the  continuity  of  the  land 
registers  is  successfully  maintained.  On  the  other  hand,  there  is  a 
certain  hardship  in  the  operation  of  the  rule,  that  an  heir  who  dies 
before  obtaining  service  cannot  transmit  his  estate  by  will  It  is  a 
serious  question  whether  an  mideniably  important  object,  the 
maintenance  of  a  complete  record  of  titles  to  land,  ought  to  be  en- 
forced by  so  stringent  a  penalty  as  the  forfeiture  of  the  right  of 
testamentary  disposition.  After  all,  titles  to  property  must  eventu- 
ally be  restored  to  the  register  by  the  force  of  the  professional  rules 
regulating  transactions  in  land.  The  first  person  who  lends  money 
upon  the  security  of  the  estate  will  insist  for  his  own  safety  that 
a  registrable  title  shall  be  made  up,  and  there  are  few  estates, 
however  unimportant,  that  do  not  at  least  once  in  a  generation 
become  the  subject  of  some  onerous  transaction. 

The  chief  benefit  of  service  is  that  which  it  possesses  in  common 
with  confirmation  or  probate  of  personal  property,  that  it  gives  the 
heir  an  active  title.  In  this  aspect  the  analogy  of  moveable  suc- 
cession is  adverse  to  the  proposed  abolition  of  the  process ;  and  we 
think  the  question  can  hardly  receive  a  fair  consideration  without 
some  reference  to  the  probable  assimilation  of  the  laws  of  heritable 
and  moveable  succession  at  no  distant  period  The  existing  laws 
of  succession  in  relation  to  lands  and  heritages  are  supposed  to  be 
maintained  for  the  benefit  of  landowners,  and  in  order  to  prevent  the 
division  of  large  estates  into  fragments.  But,  in  point  of  fact,  this 
object  is  more  effectually  accomplished  in  the  case  of  large  estates 
by  the  machinery  of  entails  and  deeds  of  settlement ;  and  the  law  of 
intestate  succession  has  its  chief  sphere  of  operation  in  connection 
with  house  property  and  small  estates,  as  to  which  its  effects  are 
simply  immoral  and  mischievous.  In  the  event  of  an  actual  altera- 
tion of  the  law  of  intestate  succession  such  as  we  contemplate, 
the  title  of  executor  ought  to  be  made  to  extend  to  heritable  sub- 
jects in  which  the  deceased  died  vested  and  intestate.  The  title  of 
eervice  would  thus  be  superseded  by  the  executor  s  confirmation, 
and  would  no  longer  be  required  as  a  title  of  administration. 
Meanwhile,  it  is  to  be  observed  that  the  notarial  instrument 
which  the  Lord  Advocate  proposes  to  substitute  for  a  service, 
although  well  enough  adapted  for  the  purpose  of  preserving  the 
continuity  of  the  records,  cannot  well  be  assimilated  to  service  as 
an  active  title.  It  is  virtually  a  mere  assertion  of  his  right  by  a 
party  attaining  peaceable  possession  of  an  estate,  and  in  a  case  of 
competing  claims  it  could  not  be  relied  on  even  as  a  bona  fide  title 
of  possession,  on  which,  for  example,  debtors  to  the  estate  would  be 
in  safety  to  pay  to  the  claimant.  Moreover,  in  such  a  case,  it  seems 
unjust  that  the  claimant  who  is  the  first  to  give  in  liis  deed  for 
registration,  should  thereby  acquire  the  right  of  interim  posses- 
sion. This  objection  to  the  Lord  Advocate's  scheme  might  be  met 
by  providing  that  the  registration  of  a  notarial  instrument  should 
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only  take  effect  at  a  certain  interval  after  its  date,  say  three  months, 
or  better  still  perhaps,  after  six  months  from  the  dat^  of  the 
ancestor's  death,  the  law  as  to  possession  on  apparency,  of  course, 
remaining  as  at  present.  If  in  the  interval  an  instrument  should 
be  presented  for  registration  by  another  claimant,  neither  party 
should  be  held  to  acquire  the  full  right  of  possession  until  his  claim 
had  been  adjudicated  upon  by  a  Court  of  Law,  and  it  would  then 
be  competent  to  the  Court  to  sequestrate  the  rents,  or  to  appoint  a 
judicial  factor  upon  the  estate. 

3.  The  commutation  of  casualties  is  provided  for  under  the 
Lord  Advocate's  BiU  by  giving  the  superior,  in  addition  to  any 
casualty  which  may  be  due  at  the  time  of  commutation,  a  further 
payment,  equal  in  certain  oases  to  one  and  a  half  times,  and  in 
other  cases  to  twice  the  amount  of  the  casualty  to  be  commuted. 
Where  the  value  of  the  casualty  is  inconsiderable,  a  proprietor  may 
be  willing  to  make  the  superior  a  present  of  a  triplicand  of  the 
duty  in  addition  to  the  sum  which  can  legally  be  demanded  from 
him,  for  the  purpose  of  extinguishing  a  troublesome  obligation;  but 
when  it  is  considered  that  under  the  present  law  no  individual  can 
ever  be  called  upon  to  take  out  an  entry  to  the  same  subject  more 
than  once,  it  is  very  improbable  that  any  duty  amounting  to  more 
than  a  few  pounds  will  ever  be  compounded  for  in  the  manner  pro- 
posed. We  should  have  thought  that  a  statutoiy  addition  of  five 
per  cent,  to  the  feu-duty  payable  under  existing  feu-contracts 
(or  ten  per  cent,  where  the  composition  is  a  triplicand  of  the 
feu-duty)  would  have  been  generally  satisfactory  to  superiors  as 
coming  in  place  of  a  taxed  entry ;  and  there  would  be  a  great  con- 
venience in  extinguishing  the  whole  of  these  irregular  payments  by 
the  operation  of  the  Statute  itself  The  year's  rent  payable  on 
untaxed  entries  obviously  could  not  be  interfered  with  in  any  other 
way  than  is  proposed  in  the  Bill,  or  by  compulsory  arbitration.  It  is 
possible,  however,  that  we  may  have  under-estimated  the  difficulty 
of  dealing  with  the  question  so  as  to  please  both  the  parties  concerned, 
and  this  is  not  a  matter  on  which  it  is  worth  while  to  incur  the 
risk  of  opposition  to  the  BilL  The  proposed  prohibition  of  stipu- 
lations for  casualties  in  future  contracts  is  in  harmony  with  the 
existing  law  in  reference  to  real  burdens,  and  we  doubt  not  will 
meet  with  general  approval. 

4.  The  Lord  Advocate's  original  Bill  contemplated  the  reduction 
of  the  period  of  the  long  prescription  from  forty  years  to  ten  years. 
By  the  Bill  of  this  year,  the  prescriptive  period  is  fixed,  in  accord- 
ance with  what  we  understand  to  be  the  general  wish  of  the  profes- 
sion, at  twenty  years.  The  new  prescriptive  period  is  to  apply  only 
to  proper  titles  to  land,  wliile  the  prescription  of  immunity  from 
obligations,  servitudes,  and  rights  of  way  will  continue  as  at  present 
constituted,  on  the  basis  of  the  Act  1617,  cap.  12.  It  is  at  the 
first  blush  somewhat  startling  to  the  legal  mind  that  land  rights 
should  be  subject  to  a  shorter  prescription  than  personal  obligations- 
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But  it  must  be  remembered  that  most  of  the  obligations  which  are 
undertaken  in  the  transaction  of  ordinary  business,  are  already  sub- 
jected to  some  of  the  shorter  prescriptions,  and  that  the  long  pre- 
scription applies  to  transactions  which  the  parties  intend  should  be 
of  considerable  duration,  and  where  the  substitution  of  a  shorter  pre- 
scription might  defeat  their  intention.  In  regard  to  titles  of  estates, 
there  are  two  advantages  likely  to  follow  from  the  diminution  of 
the  years  of  prescription,  which,  on  a  large  average,  probably  out- 
weigh the  chance  of  injustice  being  done  to  absent  or  ignorant 
claimants.  Defects  of  title  affecting  the  market  value  of  the  property 
will  be  cured  in  twenty  years  instead  of  forty,  and  searches  will  be 
proportionately  cheapened.  One  frequent  cause  of  insecurity  of 
titles  is  the  disappearance  of  parties  in  right  of  property.  The 
circumstances  may,  to  a  person  acquainted  with  the  character  and 
habits  of  the  person,  lead  irresistibly  to  the  conviction  of  his  death, 
and  yet  may  fall  short  of  the  legal  standard  of  evidence  which 
would  entitle  a  court  of  law  to  adjudge  the  property  to  his  heir. 
By  the  combined  operation  of  the  clauses  abolishing  services  and 
shortening  prescription,  the  heir  in  such  a  case  may  acquire  a 
marketable  title  after  twenty  years'  possession,  a  period  considerably 
less  than  that  wliich  the  Court  have  in  several  cases  held  insufficient 
to  overcome  the  presumption  of  life. 

5.  Did  the  reader  ever  know  an  instance  of  a  Scotchman,  not 
bred  to  the  law,  successfully  filling  up  the  testing  clause  of  his  own 
deed  ?  And  is  there  any  reason  why  the  attestation  of  a  deed 
should  purposely  be  made  so  technical  that  nobody  but  a  lawyer 
can  hope  to  achieve  it  ?  We  know  of  none.  It  may  be  reasonable 
to  require  as  a  matter  of  solemnity  that  a  deed  should  be  attested 
by  two  witnesses  to  the  granter*s  subscription.  But  it  is  little 
short  of  absurdity  that  the  validity  of  the  deed  so  subscribed  and 
attested,  should  be  made  to  depend  on  the  correctness  of  the 
description  given  of  these  persons  by  the  clerk  who  extends  the 
deed  and  fills  up  the  testing  clause.  Most  frequently  the  granter 
of  a  deed  never  looks  at  it  after  it  is  returned  to  him  with  the  test- 
ing clause  filled  in ;  and,  as  a  rule,  he  has  not  the  legal  skill  to 
correct  an  error  or  omission  in  the  testing  clause,  even  if  he  should 
notice  it  In  appending  his  subscription,  he  does  all  that  the  law 
Te(|uires  or  enables  him  to  do  personally  to  make  his  deed  valid ; 
and  yet  this  deed,  which  in  every  point  except  attestation  may  be 
perfectly  good  when  it  leaves  his  pen,  is  liable  to  be  invalidated 
through  tlie  oversight  of  his  solicitor's  clerk  in  filling  in  the  testing 
clause.  The  granter,  although  he  may  never  have  seen  the  testing 
clause,  is  held  to  have  subscribed  it  in  whatever  terms  the  writer  of 
the  deed  chooses  to  fill  in  above  his  subscription.  The  more  correct 
practice  obviously  is  to  allow  proof,  where  necessary,  of  the  matters  of 
fact  which  are  usually  stated  in  the  testing  clause ;  and  to  this 
extent  we  approve  of  the  Lord  Advocate's  proposed  amendment  of 
the  law.    We  doubt  the  expediency  of  sustaining  such  a  deed  upon 
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extraneous  evidence  of  attestation  in  every  case  where  the  deed 
hears  to  be  attested  by  two  witnesses,  if  by  "  bearing  to  be  attested  " 
is  meant  that  the  subscribing  witnesses  may  not  have  seen  the 
granter  subscribe,  or  heard  him  acknowledge  his  subscription. 
Every  one  ought  to  know  that  subscribing  witnesses  attest  the 
signature  of  the  granter,  and  that  they  ought  not  to  attest  what 
they  do  not  know  as  matter  of  personal  observation.  But  where 
the  substantials  of  attestation  have  been  complied  with,  we  do  not 
know  that  anything  material  is  gained  by  the  information  merely 
given  in  a  testing  clause.  If  the  deed  is  challenged,  and  the  wit- 
nesses are  alive,  they  will  be  able  to  supply  their  own  designations, 
as  well  as  to  speak  to  other  facts  more  likely  to  affect  the  merits  of 
the  question  in  controversy. 

6.  It  will  be  in  the  recollection  of  our  readers  that  a  sort  of 
drawing-room  tempest  was  got  up  by  certain  ultra-Protestant  mem- 
bers of  the  House  of  Commons  with  reference  to  the  Deathl)ed 
Eeductions  Abolition  Act,  and  that  to  appease  their  wrath,  the 
Government  promised  to  extend  the  operations  of  the  Mortmain 
Act  to  Scotland.  The  38th  section  of  the  Bill  before  us  is  the 
fulfilment  of  that  promise.  This  section  extends  to  Scotland  the 
provisions  of  the  Act  9  Geo.  II.  cap.  36,  intituled, "  An  Act  to 
restrain  the  disposition  of  lands  whereby  the  same  become  inalien- 
able." That  Statute  provides  in  substance  that  in  future  no  lands 
or  heritages,  and  no  money,  stock,  or  other  personal  estate  to  be  laid 
out  in  the  purchase  of  land,  shall  be  given  or  settled  to  or  for  the 
benefit  of  any  charitable  uses,  unless  such  gift  or  settlement  be 
made  by  a  regular  deed  delivered  twelve  months  before  the  death 
of  the  donor  or  granter,  and  enrolled  in  Chancery  within  six  months 
after  the  execution  thereof;  *'and  unless  the  same  be  made  to 
take  effect  in  possession  for  the  charitable  use  intended  immediately 
from  the  making  thereof,  and  be  without  any  power  of  revocation, 
reservation,  trust,  condition,  limitation,  clause,  or  agreement  what- 
soever, for  the  benefit  of  the  donor  or  granter,  or  of  any  person  or 
persons  claiming  under  him."  Deeds  in  contravention  of  the  lead- 
ing provision  of  this  Act  are  declared  to  be  absolutely  and  to  all 
intents  null  and  void.  An  exception  is  made  in  favour  of  the  two 
English  imiversities  and  their  colleges,  and  the  Colleges  of  Eton, 
Winchester,  and  Westminster ;  and  it  is  provided  that  the  Act  shall 
not  extend  to  Scotland.  The  Lord  Advocate's  clause  repeals  the 
section  excluding  Scotland  from  the  operation  of  the  Act,  and  makes 
the  necessary  substitutions  for  Scotland  with  reference  to  the 
delivery  and  registration  of  deeds  of  the  specified  description,  and 
the  educational  institutions  specially  favoured.  The  clause  appears 
to  us  to  be  a  satisfactory  example  of  a  mode  of  assimilating  the  laws 
of  England  and  Scotland,  which,  in  the  hands  of  skilful  dmughtsmen, 
might  be  applied  to  many  departments  of  the  law  in  which  diflerences 
have  been  introduced  by  statute.  We  trust  it  may  be  considered 
equally  satisfactory  by  Mr.  Newdegate  and  the  "  Protestant  Detect- 
or^ Association." 
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Conveyancing  Fees  and  the  Land  Tenure  Bills. — The  following 
important  letter  on  this  subject  appeared  in  the  Scotsman : — 

44  Northumberland  Street,  Edinburgh, 
Apnl  6,  1872. 

Sir, — ^The  exorbitant  charges  connected  with  all  transactions  in 
Scotch  heritage  have  been  for  long  felt  to  be  so  oppressive  that  it  is 
not  surprising  the  public  are  hailing  with  gladness  the  proposal  of 
the  Loni  Advocate  to  introduce  a  BUI  for  the  purpose  of  curtailing 
them.  There  is,  however,  a  difficulty  connected  with  this  matter 
which  those  who  are  not  professionally  acquainted  with  the  prac- 
tice pursued  by  conveyancers  are  apt  to  overlook 

The  charge  of  the  Scotch  conveyancer  in  all  matters  where  herit- 
age is  concerned  is  regulated,  not  by  the  length  of  the  deed,  but  by 
the  value  of  the  subject  transferred.  Every  one  knows  that  in  each 
county  and  town  in  Scotland  there  is  an  organised  society  or  cor- 
poration of  solicitors,  and  that  every  person  who  wishes  to  practise 
as  a  conveyancer  in  any  such  town  or  county  must  be  regularly  ad- 
mitted a  member  of  the  society  of  solicitors  of  that  place,  if  he  is 
desirous  of  having  even  the  name  of  a  respectable  agent.  Now,  each 
society  or  corporation  of  solicitors  in  Scotland  has  hitherto  been  in 
the  practice  of  j&xing  the  scale  of  charges  which  its  members  are  to 
adopt  in  any  transaction  concerning  heritage  in  which  they  may  be 
engaged  To  the  scale  so  fixed  by  his  society  every  conveyancer 
must  adhere.  If  any  conveyancer  were  to  attempt  the  practice  of 
chai^ng  his  clients  by  a  lower  scale  of  fees  than  that  fixed  by  his 
society,  he  would  at  once  lose  caste  amongst  his  professional  breth- 
ren, and  possibly  even  be  expelled  from  the  society  itself.  It  will 
at  once  be  seen  how  different  the  position  of  a  conveyancer  is  in 
this  respect  from  that  of  a  merchant,  who  can  undersell  those  in  the 
same  trade  if  he  pleases. 

Now,  as  might  have  been  expected  under  such  a  condition  of 
matters,  as  soon  as  any  Act  has  passed  for  the  purpose  of  diminish- 
ing the  number  of  deeds  requiring  to  be  executed  in  any  particular 
transaction  connected  with  the  transference  of  an  heritable  estate, 
it  has  been  the  invariable  practice  of  each  society  of  solicitors  to  in- 
crease proportionally  the  fees  to  be  charged  by  its  members  for  the 
deeds  which  remain.  In  consequence,  both  seller  and  purchaser 
continue  to  pay  nearly  as  much  as  before,  and  the  only  real  gainers 
are  the  writers,  who  get  nearly  as  much  money  for  less  work.  For 
example,  in  1848  the  Lands  Transference  Act  dispensed  with  the 
necessity  of  each  disposition  and  charter  being  followed  by  an  in- 
strument of  sasine.  Shortly  afterwards  every  society  of  solicitors 
in  Scotland  introduced  a  new  scale  of  fees,  in  which  the  charge  for 
the  disposition  was  raised  so  as  to  be  nearly  equal  to  what  the 
charge  for  both  disposition  and  sasine  together  were  before  the  Act 
was  passed  In  like  manner  it  is  to  be  feared  that,  if  the  measure 
pnjposed  to  be  introduced  by  the  Lord  Advocate  contents  itself  with 
dispensing  with  every  disposition  of  heritage  being  followed  by  a 
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confirmation  from  the  superior,  the  charge  for  the  disposition  will 
be  raised  so  as  to  cost  the  client  almost  as  much  as  the  disposition 
and  confirmation  together  did  before. 

The  only  way  to  avoid  this  danger  is  for  the  Legislature  itself  to 
fix  the  fees  of  the  conveyancer.  This  can  be  done  all  the  easier  as 
the  Scotch  conveyancers'  fees  have  always  been  regulated  by  the 
value  of  the  subject  conveyed,  and  not,  like  those  of  the  English 
conveyancer,  by  the  length  of  the  deed.  If  this  is  not  done  it  is  to 
be  feared  that  any  Act  which  the  Legislature  may  pass  will,  so  far 
as  the  public  are  concerned,  be  little  more  than  a  sham. — I  am, 
&e.,  Veritas. 

Friendly  and  Building  Societies  Commission, — The  second  report  of  the  Com- 
missioners was  opened  on  April  1,  1872.  The  recommendations  as  to  building 
societies  are  summed  up  thus : 

1.  We  think  that  the  form  of  the  building  society  (the  prefix  ^'benefit'' 
might  usefully  be  suppressed),  as  distinct  from  the  joint-stock  company,  should 
be  maintained.  2.  The  law  on  the  subject  should  be  consolidated  and  amended. 
3.  Building  societies  should  continue  to  be  registered  with  the  registrar  of 
friendly  societies  There  should  be  one  registrar  for  the  United  Kingdom, 
with  assistants  in  Edinbui'gh  and  Dublin.  4.  Before  certification,  rules  should 
be  deposited  with  some  local  authority,  notice  being  given  of  the  fact  in  the 
newspapers,  so  as  to  allow  of  objections  being  lodged  with  the  registrar.  5. 
The  registrar  should  have  a  limited  discretion  in  certifying.  6.  His  decision 
should  be  subject  to  an  appeal  to  one  of  the  superior  courts.  7.  The  registrars 
certificate  should  be  provisional  only  till  confirmed,  or  if  no  appeal  be  lodged, 
until  the  lapse  of  the  period  limittKl  for  appealing.  8.  The  registrars  certifi- 
cate, when  confirmed,  or  if  no  appeal  be  lodged,  after  the  lapse  of  the  period 
limited  for  appealing,  or  the  certificate  of  the  Court  on  appeal,  should  be  con- 
clusive of  the  legality  of  rules.  9.  The  certificate  of  registration  should  carry 
corporate  powers.  10.  Without  prejudice  to  the  general  question  of  exemp- 
tions, we  think  that  the  exemption  from  stamp  duty  on  mortgages  should  be 
limited  to  securities  for  sums  not  exceeding  £200.  11.  The  privilege  of  paying 
small  sums  on  nomination  or  on  intestacy  without  letters  of  administratiou 
should  be  raised  to  a  maximum  of  £50,  12.  The  privilege  of  priority  against 
•  the  estates  of  deceased  debtors  should  be  abolished.  13.  Means  should  l)e  pro- 
vided for  enabling  building  societies  to  register  as  companies  or  as  industrial 
and  provident  societies.  14.  In  addition  to  the  matters  now  specified  in  section 
11  ot  the  bill,  the  rules  should  contain  provisions — 1.  As  to  whether  there  shall 
be  any  power  to  borrow,  and  to  what  extent,  so  that  it  be  exercised  within  the 
limits  fixed  by  law  ;  2.  As  to  whether  preferential  capital  may  be  issued,  and 
if  so,  Mdthin  what  limits ;  3.  As  to  withdrawals  and  redemptions.  15.  The 
schedules  to  the  bill  should  contain — 1.  Forms  of  rules  (three  at  least) ;  2.  Scales 
for  repayment ;  3.  Tables  for  calculating  redemption  values,  &c. ;  4.  Forms  of 
account  (three  at  least).  16.  The  fonns  of  account  alone  should  be  made  com- 
pulsory. 17.  The  limit  of  the  l>orrowing  power  should  be  two-thirds  of  the 
total  value  of  the  amounts  for  the  time  being  secured  on  mortgage,  or  as  an 
alternative  for  terminating  societies,  six  months' sul^scriptions ;  but  societies 
which  take  no  intei'est  on  their  advances  should  be  forbidden  to  contract  loans. 
18.  Societies  sliould  be  re([uired  to  produce  their  mortgages  to  the  auditbi*s.  19. 
The  registrar  should  be  invested  with  power—  1.  To  audit  accounts  on  the  re- 
que^  of  a  society ;  9.  To  settle  disputes  on  request  by  both  parties  ;  3.  To  wind- 
up  societies  under  certain  conditions  on  the  vote  of  a  meeting.  20.  Legal  reme- 
dies should  be  given  for  enforcing  the  right  of  withdrawal  against  the  society. 
21.  The  enforcement  of  the  law  should  he  secured  by  an  efficient  system  of 
penalties.     22.  The  bill  should  be  harmonised  with  the  laws  of  Scotland  and 
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Ireland,  and  amended  as  far  as  necessary  for  that  purpose.    23.  A  few  addi- 
tional matters  might  he  provided  for— in  particular,  joint-membership. 

Appointments. — George  T.  Munro,  Esq.,  Solicitor,  Tain,  has  been 
appointed  Clerk  of  the  Peace  for  the  counties  of  Ross  and  Cromarty, 
in  place  of  the  late  William  MofTatt,  Esq.,  Dingwall. 

Nathaniel  Farquhar,  Esq.,  Advocate  in  Aberdeen,  has  been 
appointed  assistant  Procurator-Fiscal  for  the  counties  of  Aberdeen 
and  Kincardine. 

Wigtovm  Faculty  of  Procurators. — ^At  a  meeting  of  the  Faculty 
of  Procurators  for  the  Lower  District  of  Wigtownshire,  in  the  County 
Buildings  here,  Mr.  M'Cutcheon,  Newton-Stewart,  was  elected  Dean 
in  room  of  the  late  Mr.  Carson,  Wigtown ;  and  Mr.  E.  S.  Black,  Pro- 
curator-Fiscal, was  elected  Vice-Dean. 

Brow^ham  on  the  Jedburgh  Circuit. — Brougham  never  much  liked  to  grapple 
with  a  strong  Judge,  but  had  a  natural  delight  in  taking  liberties  with  a  feeole 
one.  He  seems  to  nave  laid  down  a  systematic  plan  of  making  game  of  Lord  Esk- 
erove.  On  this  occasion  he  travelled  from  Edinourgh  in  a  one-horse  chaise,  and  as 
he  entered  Jedburgh,  where  the  Assizes  were  to  be  held  for  the  counties  of  Rox- 
burgh, Selkirk,  Peebles  and  Berwick,  he  found  that  the  Judge's  procession  attended 
br  the  Sheriffs  of  the  four  counties,  the  magnates  of  Jedburgh  and  other  function- 
aries, with  halbert  men,  called  "  the  Crailing  Guard,"  was,  according  to  ancient 
custom,  marching  across  the  High  Street  from  the  Spread  Eagle  Inn,  where  it 
had  been  formed,  to  the  Town  Hall  in  the  Market  Place,  where  the  Court  was 
to  be  held.  The  procession  was  advancing  at  a  ver}*^  slow  ]>ace,  all  the  popula- 
tion of  the  town  having  turned  out  to  have  a  peep  at  my  Lord  Judge,  who  was 
arrayed  in  his  full  pontificals.  Brougham,  approaching  at  a  hard  trot,  the 
Crailing  Guard  presented  their  halberts  and  ordered  him  to  stop.  He  thereupon 
whipped  his  horse,  put  to  flight  the  Crailing  Guard,  chained  the  procession, 
broke  the  line  a  little  ahead  of  the  Judge,  and  the  mob  making  way  for  him, 
drove  on  to  his  inn.  There  were  OTeat  apprehensions  that  the  Judge  would  be 
np«et  in  the  kennel ;  but  his  Lordship  escaped  with  a  few  splashes  of  mud,  and 
took  his  seat  on  the  bench. 

An  extempore  prayer  was  said  by  the  clergyman  of  the  parish,  the  sheriflFs  of 
counties  were  called  over,  and  other  preliminary  forms  were  gone  through,  w^hen 
Brougham  entered  the  court,  made  a  respectful  bow  to  my  lord,  and  took  his 
seat  at  the  bar,  as  if  nothing  extraordinary  had  happened. 

Lord  Eskgrove  was  in  great  perplexity,  feeling  that  he  ought  to  have  ordered 
the  assailant  to  be  committed  for  a  contempt^  but  not  having  tlie  courage  to  do 
«o,  and  not  knowing  what  other  course  to  adopt.  While  his  lonlship  was 
evidently  in  a  great  fuss.  Brougham  rope  and  said  very  composedly  :  "  My 
Lord,  the  court  is  very  close — I  am  afraid  your  Lordship  may  suffer  from  the 
heat ;  perhaps  your  Lordship  will  be  pleasea  to  order  a  window  to  l)e  opened." 
A  window  was  opened,  and  no  further  notice  was  ever  taken  of  the  fracas. 

Brougham  was  the  only  advocate  present  besides  those  who  attended  to  con- 
dact  the  prosecutions  on  hehalf  of  the  Crown  ;  thus  as  a  matter  of  course  he 
was  called  upon  to  defend  all  the  prisoners. 

The  first  trial  was  for  sheep-stealing,  and  Brougham  objected  to  the  relevancy 
of  the  libel,  on  the  ground  that  it  did  not  specify  the  sex  of  the  animal  stolen, 
without  saying  whether  tup,  ewe,  or  wether,  which  he  contended  was  necessary 
for  the  purpose  of  informing  the  pannel  exactly  of  the  offence  with  which  he 
was  ehafgei ;  for  to  say  that  the  offence  was  the  same  whether  tup,  ewe,  or 
wether,  was  to  say  that  tup,  ewe,  and  wether  were  all  one — a  proposition  which 
could  be  disproved  by  Banjtton,  Sir  George  Mackenzie,  and  limue,  and  by  all 
jiataralists  as  well  as  jurists.  It  might  be  said  truly,  he  would  candidly  acunit, 
that  every  tup  was  a  sheep,  but  he  strenuously  denied  that  every  sheep  was  a 
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tup,  and  80  of  ewes  and  wethers.  Would  it  have  boen  sufficient  if  the  libel  had 
said  a  certain  quadruped  or  a  certain  animal  No  !  the  living  thing  allied  to 
have  been  stolen  must  be  individualised  (as  the  best  Crown  writers  call  it)  by  a 
condesc67idence  upon  genus,  species,  and  sex.  Could  you  indict  a  man  for 
stealing  an  ox,  and  convict  him  on  evidence  that  he  stole  a  cow  ?  or  for  stealing 
a  goose,  and  shew  that  he  stole  a  gander,  although  there  be  a  well-known 
maxim  that  "  what  is  sauce  for  the  goose  is  sauce  for  the  gander  V* 

Lord  Eskgrove  took  a  full  note  of  this  anpiment,  and  was  greatly  shaken 
by  it,  but  the  Crown  counsel  brought  him  back  by  showing  that "  sheep"  is  the 
word  used  in  the  Act  of  Parliament,  and  that  the  libel  was  drawn  in  the  form 
which  had  been  constantly  used  since  the  Act  passed. 

In  the  next  case  the  learned  counsel  allowed  that  the  libel  was  sufficient  ex 
facie  in  charging  the  pannel  with  stealing  "  a  pair  of  boots,''  but  when  it  was 
referred  to  an  assize,  ue.  was  submitted  to  the  jury,  he  strenuously  contended 
that  his  client  was  entitled  to  be  acquitted,  **  for  the  articles  stolen,  when  pro- 
duced, appeared  to  be  half  booU,  and  he  argued  that  half  boots  were  not  boot* 
any  more  than  a  half  guinea  is  a  guinea.  So  half  a  loaf  is  surely  not  equal  to 
a  whole  loaf,  although  it  is  better  than  no  bread." 

There  was  here  a  general  laugh,  and  Lord  Eskgrove  was  much  annoyed,  for 
the  truth  suddenly  darted  into  his  mind  that  he  was  played  upon.  So  he 
resolved  to  be  firm  and  dignified,  and  without  calling  upon  the  opposite  counsel 
for  an  answer,  he  at  on(«  overruled  the  objection,  saying,  with  much  self-com- 
placency, ^*I  am  of  opinion  tl^t  boot  is  a  nomen  geTieraUf  comprehending 
a  half  boot.  The  distinction  is  between  a  half  boot  and  half  a  boot  The  moon 
is  always  the  moon,  although  sometimes  she  is  the  half  moon."  His  lordship 
was  dearer  to  himself  by  this  display  of -logical  acuteness,  and  looked  round  for 
applause. 

The  only  other  trial  at  this  assize,  of  which  any  authentic  account  has  reached 
me,  was  that  of  a  man  indicted  for  a  violent  assault  upon  his  wife.  Brougham 
set  up  as  a  defence  that  when  the  blows  were  inflicted,  the  husband  and  wife  were 
both  drunk  with  whisky,  which  the  wife  had  purchased  by  pawning  her  clothes, 
and  had  administered  lletween  them  in  equal  shares,  till  they  w^ere  both  much 
excited,  when  she  provoked  him  by  challenc[ing  him  to  dance  a  twawme  reel 
with  her,  and  taunting  him.  that  he  could  no  longer  keep  on  his  legs,  while  she 
could  exhibit  all  the  graces  of  the  highland  fling/'  The  learned  counsel 
argiLendo  admitted  that,  ^  generally  speaking,  ebriety  is  no  defence  in  point  of 
law  against  a  criminal  charge,"  but  he  took  the  distinction  that  *'  here  the  \Kife, 
the  party  alleged  to  be  iniured,  was  the  causa  causans — ipsa  doli  fabricatrix, 
artifex  et  particeps,  or  in  the  language  of  the  Scottish  law  art  and  part,  so  that 
the  maxim  applied  Volenti  non  fit  injuria.'"  This  point  was  urged  by 
Brougham  in  a  speech  nearly  an  hour  long,  delivered  with  much  vehemence 
and  seeming  sincerity. 

Lord  Eskgrove  at  first  suspected  that  this  was  another  attempt  to  play  upon 
him,  but  gradually  felt  misgivings  lest  there  should  be  something  in  it,  and 
called  upon  the  Advocate  Depute  who  conducted  the  prosecution,  for  an  ans\%'er. 
He  was  soon  emboldened  to  overrule  the  defence,  when  reminded  that  the 
"  pannel "  was  indicted  for  a  breach  of  the  public  peace,  that  the  King — by  the 
Lord  Advocate,  the  public  prosecutor — and  not  the  wife,  was  the  true  party 
complaining,  and  that  the  circumstances  relied  upon  could  not  amount  to  a  plea 
in  bar,  although  they  might  operate  in  mitigation  of  punishment 

Sir  Thomas  Dick  Lauder,  from  whom  t  have  the  memorabilia  of  this  assize 
at  Jedburgh,  gives  me  no  further  particulars  of  the  trials,  but  eaxB  : — 

"  Brougliam  continued  to  persecute  my  poor  old  relative  Lord  Eskgrove, 
whom  he  nearly  tormented  to  death  ;  about  this  time  his  conduct  was  so 
eccentric  that  he  was  supposed  to  have  shown  a  slight  tendency  to  insanity,  and 
his  fiiends  were  very  uneasy  about  him." 

The  worthy  baronet  then  mentions  some  instances  of  his  eccentricity  during 
the  circuit,  such  as  taking  to  wear  spectacles,  on  the  suggestion  that  he  had 
suddenly  become  short-sighted  ;  of  his  riding  away  from  me  circuit  town  upon 
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the  horse  of  a  £riend,  invito  domino,  and  of  hiB  having  thrown  some  tea  over  a 
young  lady,  for  which  he  was  called  personally  to  account ;  but  I  forbear  to 
enter  into  the  details  of  such  stories,  which  rest  only  on  rumour,  and  which 
mieht  probabh^  be  explained  by  an  exuberance  of  animal  spirits,  and  a  love  of 
frolic — Lord  VampbeWs  Life  of  Lord  Brougham. 

Brougham,  as  Chancellor, — However  new  to  the  situation  and  to  the  business 
in  hand,  he  had,  upon  the  whole,  disposed  very  reputably  of  most  of  the  cases 
which  came  before  him  ;  and,  notwithstanding  some  few  mistakes  and  eccen- 
tricities which  caused  momentary  mirth,  he  commanded  the  respect  of  the  bar 
and  of  the  public.  It  might  have  been  feared  that  his  judicial  performance 
might  resemble  Jean  Jacques  Bousseau's  musical  performance  in  the  concert 
given  by  that  wonderful  man  before  he  had  been  initiated  in  the  rudiments  of 
music  ;  but,  on  the  contrary.  Brougham's  natural  genius,  assisted  by  slender 
cultivation,  carried  him  through  with  iclat.  He  was  by  no  means  timid  in 
offering  an  opinion  upon  points  which  were  quite  strange  to  him  ;  and  when  he 
found,  by  observing  the  faces  of  those, who  were  listening,  that  he  was  quite 
wrong,  instead  of  being  abashed,  and  submitting  to  any  continued  triumph  over 
him,  he  rallied  in  a  most  marvellous  manner,  and  preserved  his  ascendancy 
after  misadventures  which  would  have  ruined  seven  ordinary  mortals.  His 
habit  which  caused  him  the  greatest  peril  was  writing  letters  while  he  was 
sitting  on  the  bench  and  supposed  to  be  listening  to  arguments  from  the  bar. 
He  did  not  resort  to  the  art  of  the  wily  Eldon,  who,  when  writing  letters  in 
court  to  his  private  friends,  folded  the  paper  as  if  he  had  been  taken  notes  of 
the  argument  Lord  Chancellor  Brougham,  above  all  disguise,  many  times  in 
the  course  of  a  morning  would  openly  receive  letters  on  the  bench,  read  them, 
and  write,  seal,  and  despatch  answers,  meanwhile  listening  to  the  counsel  and 
asking  them  questions. 

This  habit  was  particularly  distasteful  to  that  venr  petulant,  though  very 
learned  and  able  counsel,  Sir  Edward  Sugden  (now  Lord  St.  I^onards),  who 
tried  to  correct  it,  but  was'  unlucky  in  the  occasion  which  he  took,  and  the 
method  he  employed  for  that  purpose.  As  the  most  marked  and  effectual 
intimation  of  his  displeasure,  he  suddenly  stopped  in  the  middle  of  a  sentence 
while  the  Chancellor  was  writing.  After  a  considerable  pause,  the  Chancellor, 
without  raising  his  eyes  from  the  paper,  said,  "  Go  on,  Sir  Edward  ;  I  am 
listening  to  you."  Sugden. — "I  observe  that  your  Lordship  is  engaged  in 
writing,  and  not  favouring  me  with  your  attention.''  Chancellor. — "  I  am  sign- 
ing papers  of  mere  form.  You  may  as  well  say  that  I  am  not  to  blow  my  nose 
or  take  snuff  while  you  speak."  Sir  Edward  sat  down  in  a  huff ;  but  on  this 
occasion  he  was  laughed  at,  and  the  Chancellor  was  applauded. — Ibid. 

Lord  Campbell  on  Codification. — ^While  fully  aware  of  the  impossibility  of 
reducing  the  whole  law  oi  any  civili2ed  country  into  a  written  code  in  which 
might  l^  found  all  that  judges  or  legal  practitioners  can  require  for  the  due 
administration  of  justice,  so  that  all  other  law-books  might  be  dispensed  with 
and  burned,  I  was  in  hopes  that  the  criminal  law,  from  its  simplicity  and  cer- 
tainty, was  a  partial  exception  ;  but  having  sat  for  eleven  days  with  one  Chan- 
cellor and  four  ex-Chancellors,  Cranworth,  Lyndhurst,  Brougham,  Truro,  and 
St.  Leonards,  upon  the  single  title  of  ''  homicide,"  I  gave  up  the  attempt  in 
despair.  We  never  could  agree  on  a  definition  of  murder  or  manslaughter. 
Brougham  himself  was  particularly  unhandy  at  this  work,  and  justified  the 
answer  given  by  Maule,  J.,  to  the  question  whether  the  attempt  could  now  be 
safely  made  : — "  1  think  the  attempt  would  now  be  particularly  dangerous,  for 
the  scheme  is  impracticable,  and  tnere  are  some  who  believe  that  they  could 
easily  accomplish  it" — Ibid. 

Charles  Dickens  among  the  Scotch  Lawyers  in  1847. — "  *  The  renowned  Peter 
Bobertson  is  a  large,  portly,  full-faced  man,  with  a  merry  eye,  and  a  queer  way 
of  looking  under  his  spectacles,  which  is  characteristic  and  pleasant    He  seema 
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a  very  warm-heaiied  eamest  man  too,  and  I  felt  quite  at  home  with  him  forth- 
Tdtk  Walking  up  and  down  the  hall  of  the  courts  of  law  Twhich  wa&  full  of 
advocates,  writers  to  the  sisnet,  clerks,  and  idlers),  was  a  tall,  burly,  handsome 
man  of  eight  and  fifty,  witn  a  gait  like  O'Connell's,  the  bluest  eye  you  can  im- 
agine, and  long  hair — longer  than  mine — ^falling  down  in  a  wild  way  under  the 
broad  brim  of  his  hat.  He  had  on  a  surtout  coat,  a  blue  checked  shirt ;  the 
collar  standing  up,  and  kept  in  its  place  with  a  wisp  of  black  neckercliief ;  no 
waistcoat ;  and  a  large  pocket-handKerchief  thurst  into  his  breast,  which  was 
all  broad  and  open.  At  his  heels  followed  a  wiry,  sharp-eyed,  shag^  devil  of 
a  terrier,  dogging  his  steps  as  he  went  slashing  up  and  do\\ai,  now  with  one  man 
beside  him,  now  with  another,  and  now  quite  alone,  but  always  at  a  fast  rolling 

rice,  ^nth  his  head  in  the  air,  and  his  eyes  as  wide  oj^en  as  he  could  get  them, 
guessed  it  was  Wilson,  and  it  was.  A  bright,  clear-complexioned,  mountain- 
looking  fellow,  he  looks  as  though  he  had  just  come  down  from  the  Highlands, 
and  had  never  in  his  life  taken  pen  in  hand.  But  he  has  had  an  attack  of  paralysis 
in  his  right  arm,  within  this  month.  He  winced  when  I  shook  hands  with 
him  ;  and  once  or  twice  when  we  were  walking  up  and  down,  slipped  as  if  he 
had  stumbled  on  a  piece  of  orange-peeL*  He  is  a  great  fellow  to  Iook  at,  and  to 
talk  to ;  and,  if  you  could  divest  your  mind  of  the  actual  Scott,  is  just  the 
figure  you  would  put  in  his  place.*  '* 

In  answer  to  some  (mestions  put  by  Mr.  Forster,  about  the  dinner  then  given 
to  him  in  Edinburgh,  Dickens  wrote  subsequently  : — 

"  *  The  men  who  spoke  at  the  dinner  were  all  the  most  rising  men  here,  and 
chiefly  at  the  Bar.  They  were  all,  alternately,  Wliigs  and  Tories  ;  with  some 
few  Radicals,  such  as  Gomon,  who  gave  the  memory  of  Burns.  He  is  Wilaon^s 
son-in-law  and  the  Lord  Advocate's  neT>hew — a  very  masterly  speaker  indeed, 
who  ought  to  become  a  distinguished  man.  Neaves,  who  gave  the  other 
poets,  a  little  too  lawyer-like  for  my  taste,  is  a  great  gim  in  the  Courts.  Mr. 
Primrose  is  Lord  Rosebery's  son.  Adam  Black,  the  publisher,  as  you  know. 
Dr.  Allison,  a  very  jwpular  friend  of  the  poor.  Robertson  you  know.  Allan 
you  know.  Colquhoun  is  an  advocate.  AH  these  men  were  selected  for  the 
toasts  as  bein«?  crack  sjieakers,  known  men,  and  opposed  to  eiich  other  very 
strongly  in  politics.  For  tliis  reason,  the  professors  and  so  fortli  who  sat  upon 
the  platform  about  me  made  no  speeches,  and  had  none  assigned  them.  I  felt 
it  was  very  remarkable  to  see  such  a  number  of  grey-headed  men  gathered  about 
my  brown  flowing  locks  ;  and  it  struck  most  of  those  who  were  present  very 
forcibly.  The  Judges,  Solicitor-General,  Lord  Advocate,  and  so  forth,  were  all 
here  to  call,  the  day  after  our  arrivaL  The  Judges,  never  go  to  public  dinners 
in  Scotland.  (?)  Lord  Meadowbank  alone  broke  through  the  custom,  and  none  of 
his  successors  have  imitated  him.  It  will  give  you  a  good  notion  of  party  to 
hear  that  the  Solicitor-General  and  Lord  Advocate  refused  to  go,  though  they 
had  previously  engaged,  unless  the  croupier  or  the  chairman  were  a  Whig.  Both 
(Wilson  and  Robertson)  were  Tories,  simply  because,  Jeffrey  excepted,  no  Whig 
could  be  found  who  was  adapted  to  the  office.  The  Solicitor  laid  strict  injunc- 
tions on  Napier  not  to  go  if  a  Whig  were  not  in  office.  No  Whig  was,  and  he 
stayed  away.  I  think  this  is  good  f — bearing  in  mind  that  all  the  old  Whigs  of 
Edinburgh  were  cracking  their  throats  in  the  room.  They  gave  out  that  they 
were  ill,  and  the  Lord  Advocate  did  actually  lie  in  bed  all  the  afternoon,  but 
this  is  the  real  truth,  and  one  of  the  Judges  told  it  me  with  great  glee.  It 
seems  they  couldn't  quite  trust  Wilson  or  Robertson,  as  they  thought,  and 
feared  some  Tory  demonstration.  Nothing  of  the  kind  took  place,  and  ever 
since,  these  men  have  been  the  loudest  in  their  praises  of  the  whole  a^air.' " 
— Forstef's  Life  of  IHckens, 

ONE  WAY  TO  IMPROVE  THE  COURT  OF  SESSION 

{Law  Courts  (hrwmission), 
"  This  above  all, — to  thine  ownself  be  true.'* 
pi'HB  preponderant  opinion  in  our  body  is  in  favour  of  Appeal  Courts  of  two 
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SheriffgL  ,  .  .  The  concurrence  of  three  competent  Judges  would  teiminate  the 
gpeal  majority  of  Sheriflf-Coiirt  litigations. ...  In  order  to  raise  the  status  of  the 
resident  Sheriifs,  and  induce  competent  men  to  undertake  the  office,  we  think 
they  should  not  only  be  adequately  paid,  but  that  distinguished  service  by 
eligible  men  in  that  position  should  be  recognized  as  giving  a  claim  to  the  post 
of  Appeal  Sheriff ;  and  similar  nervice  in  the  office  of  Appeal  Sheriff  should 
also  be  recognized  as  a  claim,  on  fit  opportunities,  to  the  place  of  Judge  in  the 
Supreme  Court.  .  .  .  There  is  an  entire  concurrence  of  opinion  in  our  body  that 
the  Sheriff-Court  should,  be  made  a  court  of  first  instance  for  all  civil  causes. .  .  . 
It  can  scarcely  be  doubted  that  many  of  them  (Sheriff-Court  procurators)  are 
by  training  and  practice  —and  are  shown  by  the  test  of  professional  success  to 
be — better  qualified  to  execute  the  duties  of  the  office  (Sneriff-Substitute)  than 
some  of  the  inexperienced  young  gentlemen  who  are  occasionally  sent  from  the 
lower  ranks  of  the  Bar  to  administer  justice  in  the  provinces.  ...  I  think  all 
persons  appealing  against  a  final  judgment  to  the  Court  of  Session  had  better 
find  security.  We  would  object  very  much  to  the  attendance  of  counsel  being 
made  indispensable.  Allowing  their  expense  ought  to  be  in  the  discretion  of 
the  Court.  (In  one  form  or  another  the  question  of  fact  would  be  conclusively 
settled  in  the  Sheriff-Court  ?)  I  think  that  is  extremely  desirable. ...  I  do  not 
know  in  what  part  of  a  Sheriff-Court  process  there  is  not  delay  at  present.  ...  If 
the  case  is  of  such  importance  that  it  is  not  likely  to  take  end  m  the  Sheriff- 
Court,  his  (the  pursuer's)  interest  is  to  begin  in  the  Court  of  ultimate  judgment. 
.  .  .  We  feel  that  the  great  responsibility  in  the  majority  of  Court  of  Se&sion  cases 
rests  on  the  country  agent,  and  he  has  the  chief  trouble  in  getting  up  and 
Ruiding  the  cause.  The  present  arran£;ement  is  unfair  to  the  public  A 
litigant,  whether  successful  or  not,  has  always  to  pay  his  country  agent  out  of 
his  own  pocket  And  we  think  it  has  a  good  deal  to  do  with  tne  starving  of 
the  Court  of  Session.  Every  country  a^ent  has  the  deepest  interest  in 
diminishing  the  business  of  the  Court  of  Session  as  much  as  he  can.  ...  In  place 
of  the  pressure  which  we  must  of  necessity  exercise  at  present  for  our  own 
sakes,  to  prevent  cases  going  to  the  Court  of  Session,  a  considerable  number  of 
cases  would  come  which  do  not  come  at  present — Evidence  of  Mr,  Alexaiider 
M'Stal  Caird.] 

Let  the  facts  be  ascertained, 
Let  the  cases  be  detained, 
Let  the  litigants  be  drained 

In  the  Sheriff-Court. 

It  is  true,  I  cannot  say 

In  what  part  there's  no  delay. 

Of  a  process  in  its  way 

Through  the  Sheriff-Court 

Though  the  suitor  is  unwise 
"Who  a  Sheriff's  judgment  tries, 
If  the  case  perhaps  will  rise 

To  the  Court  of  Session, 

Yet  our  body  are  agreed 
That  by  law  should  be  decreed 
Ev'ry  civil  cause  to  plead 

In  the  Sheriff-Court 
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Let  a  court  be  constitated 
Of  two  Sheriffs  well  reputed, 
And  let  it  be  then  deputed 
To  decide  appeals. 

Let  it  go  from  shire  to  shire, 
And  we  think, — that  is,  desire — 
That  no  case  will  then  go  higher 
Than  the  Shenff-Court 

Let  no  counsel  be  admitted, 
Or  their  fees  be  all  omitted, 
Let  but  agents  be  permitted 
In  the  Sheriff'Court. 

And  we  hope  in  course  of  natur' 
That  some  country  procurator 
Will  himself  be  made  a  praetor 
Of  the  Sheriff-Court ; 

(For  by  practice  in  debate 
There  are  some  of  greater  weight 
Than  a  youthful  Advocate 

Of  the  lower  ranks.) 

And  as  these,  ajs  yet  but  grubs 
— I  refer  to  Sheriff- Subs — 
Will  expand,  in  spite  of  snubs, 
To  be  Sheriffs  great ; 

He  at  last,  will  grasp  the  prize, — 
To  the  Bench  itself  will  rise, — 
Nay  subscribe  as  Preses  wise 
With  an  L  P.  D. 

But,  in  Court  of  Session  cases, 
'Tis  the  country  agent  faces 
All  the  troubles  and  disgraces 
For  but  little  pay. 

Hence  we  country  agents  feel 
That  it's  for  the  public  weal 
■   To  discourage  all  appeal 

From  the  Sheriff  Court. 

And  we  strive  as  best  we  know, 
— Tis  our  interest  to  do  so, — 
That  no  case  shall' ever  go 

To  the  Court  of  Session. 

So  we  starve  it  to  a  jelly,. 
Like  the  members  and  the  belly, 
And  the  plebs  at  that  old  mel^ 
On  the  Mona  Sacer. 
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John  Buchanan-Kincaid,  Esq.,  Advocate  (1831),  of  Carbeih, 
Stirlingshire,  died  at  his  seat  at  Kilkerran,  near  Glasgow,  on  the 
14th  March,  in  the  sixty-fifth  year  of  his  age.  He  was  the  eldest 
son  of  the  late  John  Buchanan-Kincaid,  Esq.,  of  Carbeth  (who  died 
in  1825),  by  Margaret,  daughter  of  James  Loch,  Esq.,  King's  Ee- 
membrancer  of  the  Exchequer  for  Scotland.  He  was  born  in  the 
year  1807 ;  was  educated  at  Trinity  College,  Cambridge,  and  was 
called  to  the  Bar  at  Edinburgh  in  1831.  He  was  a  magistrate  and 
deputy-lieutenant  for  Stirlingshire,  and  a  magistrate  for  the  county 
of  Dumbarton.  The  deceased  gentleman,  whose  family  are  cadets 
of  the  Buchanans  "  of  that  ilk,"  was  married,  and  has  left  issue. 

Wm.  R  Pattison,  Esq.,  W.S.  (1869),  (Pattison  &  Ehind,  W.S.), 
eldest  son  of  George  Handyside  Pattison,  Esq.,  Advocate,  Sherifl'  of 
Roxburghshire,  died  at  Edinburgh,  March  26. 

Gilbert  Laurie  Finlay,  Esq.,  W.S.  (1816),  formerly  Manager  of 
the  Edinburgh  Life  Assurance  Company,  died  at  Edinburgh,  March 
31,  in  the  80th  year  of  his  age. 

John  James  Saunders,  Esq.,  S.S.C.  (1870),  eldest  son  of  Wra. 
Saunders,  Esq.,  S.S.C.  and  S.L.,  died  at  Edinburgh,  April  1,  aged  28. 

Adam  Hay  Gordon,  Esq.,  of  Avochie,  W.S.  (1826),  died  at  Edin- 
burgh, April  7. 

George  Sinclair,  Esq.,  Solicitor,  Clerk  to  the  Police  Commis- 
sioners of  Bathgate,  died  at  Bathgate,  April  12.  aged  37. 

Robert  Lockhart  Dymock,  Esq.,  Solicitor  at  Law  (1830),  and 
late  Procurator-Fiscal  for  the  City  of  Edinburgh,  died  at  Edinburgh, 
April  16. 


^hc  Scottish  %n\x>  MixQttzint  anb  Shcrif  Court  Reporter. 

SHERIFF  COURT  OF  FORFARSHIRE. 
Sheriifs  Maitland  Heriot  and  Chetne. 
Eliza  Million  or  Mile  (Million's  Ex.)  v,  Euzabeth  Scott. 

Executor — A.  S.  1662 — Arrestment. — Petr.  is  executrix  dative  ^[ua  next  of  kin, 
duly  decerned  and  confirmed  to  the  deceased  Robert  Million.  Respt.  is  a  credi- 
tor of  the  deceased,  and  about  four  months  after  the  death  raised  a  S.D. 
action  against  the  Executrix  and  arrested  on  the  dependence.  The  Executrix 
now  applied  for  loosing  of  the  arrestment,  on  the  (pxiund  that  it  had  been 
used  within  six  months  of  the  death,  and  that  it  prevented  her  fi-om  realizing 
and  administering  the  estate.     Caution  was  not  offered. 

Respt.  pleaded  that  the  petition  was  incompetent  and  unnecessary,  in  respect 
of  the  provisions  of  the  S.I).  Act,  sec.  8,  as  to  loosing  arrestments,  and  on  the 
merits  that  she  was  entitled  to  use  the  arrestment. 

The  S.-S.  issued  the  following  judgment: — IZth  Oct  1871. —  .  .  Finds  in  law 
that  a  creditor  of  a  deceased  person  may  competently,  even  w^thm  six  months  of 
the  death,  arrest,  upon  the  dependence  of  an  action  against  the  executor  con- 
firmed, funds  due  to  the  executry  estate :  Finds  therefore  that  the  arrestment 
referred  to  in  the  petition  was  competently  used  by  the  rfespondent,  and  that  the 
petitioner  is  not  entitled  to  have  the  same  loosed  or  recalled  without  finding 
caution  to  the  extent  of  at  least  being  the  sum  decerned  for  in  the 
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small  debt  action,  upon  the  dependence  of  which  the  arrestment  was  nsed  ;  and 
in  respect  (1)  That  no  offer  of  caution  is  made,  and  (2)  That  the  petitioner  might 
have  obtained,  and  may  now  obtain  (her  right  to  that  effect  being  hereby 
reserved),  all  that  she  is  entitled  to  in  an  inexpensive  and 'simple  manner,  by 
availing  herself  of  the  provisions  of  section  8  of  the  Small  Debt  Act  (I  Vict,  c 
41),  di^^misses  the  petition  and  decerns  :  Finds  the  respondent  entitled  to  her 
exi^enses,  &c.  John  Chetne. 

Note, — Though  not  perhaps  very  clearly  brought  out  in  the  petition,  the 
ground  upon  which  the  petitioner  conceives  herself  entitled  to  ask  the  recall  of 
this  arrestment  without  caution,  is  that  it  is  incompetent  to  arrest  funds  due  to 
an  executry  estate  within  six  months  of  the  death.  As  to  the  competency  of 
such  an  arrestment  after  the  six  months  there  can  iJe  no  doubt  whatever.  See 
Glol)e  Insurance  To.  v,  Scott  Trustees,  16th  Feb.  1849,  11  D.,  618  (affd.  7 
Bell  296),  where  all  the  preWous  authorities  are  reviewed  ;  and  the  question 
raised  here  is  therefore  whether  the  length  of  time  that  has  elapsed  since  the 
death  affects  in  any  way  the  competencv  of  the  arrestment,  whether,  in  other 
words,  a  creditor  is  debarred  from  domg  anything  which  can  prevent  the 
executor  realizing  the  funds  which  he  is  to  divide  at  the  end  of  the  six  months 
among  those  creditors  who  have,  under  the  A.S.  1662,  aci^uired  a  right  to  be 
ranked  nari  pisgu.  The  Sherit!'-Sub.'«titute  hns  not  discovei-ed,  and  has  not  l>een 
referred  to  any  case  in  which  this  quej^tion  has  lieen  expressly  decided,  but  he 
cannot  say  that  he  feels  much  difficulty  in  disposing  of  it.  Indeed  it  is  hanlly 
necessar}'  to  go  beyond  the  tenns  of  the  Act  of  Sederunt,  which  provides  that 
all  persons  taking  certain  steps  within  the  half-year  shall  come  m  pari  passu 
with  any  other  creditors  who  have  used  more  timely  diligence,  by  obtaining 
themselves  decerned  executoi-s  creditoi-s,  or  otherwise.  The  wonls  "  or  other- 
wise "  seem  to  the  Sheriff-Substitute  to  imply  that  diligence  other  than  confirm- 
ing as  executor  creditor  is  comjx^tent  within  the  six  months.  But  further,  the 
principle  upon  which  arrestment  of  funds  due  to  an  executry  estate  has  l)een 
sustained,  apjilies  as- much  to  an  arrestment  used  before  as  to  one  used  after  the 
expiry  of  the  six  months.  For  what  is  that  principle  ?  It  is  that  while  in  one 
sense  a  trustee  for  creditors,  the  executor  really  and  truly,  to  the  fimount  of  the 
estate  is  the  representative  of  the  defunct,  and  all  actions  and  diligence  are  com- 
petent against  nini  which  would  have  l)een  conqx^tent  against  the  defunct  if  he 
nad  been  alive.  This  it  is  which  distinguishes  the  case  of  an  executor  from  the 
case  founded  on  by  the  j^etilioner  as  an  analogous  one,  of  a  trustee  under  a  seques- 
tration. Lastly,  it  may  1^  rtMuarked  that  the  restriction  contended  for  by  the 
respondent  is  not  mentioned  in  any  of  the  institutional  writers.  On  the  con- 
trary, Professor  Bell  states  without  any  qualificaticm  that  when  the  funds  have 
not  been  recovered  by  the  executor,  in  this  case  the  creditors  may  proceed  upon 
the  decree  obtained  against  the  executor  to  do  diligence  by  iirrestment  and  poind- 
ing against  the  fund,  and  l)y  personal  execution  against  the  executor  (2  Com.  84. 
See  also  Bell's  Prin.  sec.  ISKM)).  On  the  whole  matter,  while  the  effect  of  the 
arrestment  as  regards  the  question  of  preference  will  be  different,  according  as 
it  is  used  before  or  after  the  six  months,  the  competency  of  it  is  in  the  opinion  of 
the  Sheriff-Substitute  the  same  in  either  case. 

If  the  view  now  taken  of  the  merits  of  the  ca.se  be  sound  it  follows  that  the 
arrestment  used  by  the  respondent  ciin  only  be  loosed  on  caution,  and  that  this 
proceeding  was  unnecessarv  as  the  legislature  has  provided  a  cheap  and  simple 
means  by  which  that  can  l)e  done.  It  l)ecomes,  therefore,  unnecessary  to  dis- 
pose of  the  question  raised  by  the  respondent's  second  plea,  under  which  it  is 
maintained  that,  however  radiciillv  bad  (for  that  is  the  condition  of  the  argu- 
ment), an  arrestment  used  u\K>n  tne  dependence  of  a  small  debt  summons  may 
be,  yet  it  can  only  he  loosed  in  the  manner  i>ointed  out  in  sec.  8  of  the  Small 
Deii  statute,  or,  in  other  words,  that  such  an  arrestment  can  never  be  recalled 
without  caution  or  copsignation.  Without  indicating  any  final  opinion  upon 
the  point,  the  Sheriff-Substitute  may  say  that,  looking  to  the  'vi'ide  terms  of  sec. 
21  of  the  Personal  Diligence  Act,  he  is  rather  against  the  respondent's  view.  At 
the  same  time,  as  the  ineptness  of  the  arrestment  might  be  pleaded  and  given 
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ei!ect  to  in  the  forthcoming,  it  iwast  be  admitted  that  the  adoption  of  the 
respondent's  view  would  not  involve  any  verv  great  hardship. 

J.  C. 

Petr.  appealed,  but  the  Sheriff  adhered  for  the  reasons  stated  by  the  S.-S.  in 
his  note. 

A  ct, — PauL A  It. — Yaung. 


SHERIFF  COURT  OF  LANARKSHIRE-AIRDRIE;.^Sheiiff  Logie. 

Burns  v.  Crosby,  &c. — Feb.  20tk, 

Workman — Intimidation.— ^hh  was  an  action  of  damages  brought  in  the 
Small  Debt  Court  by  a  mason,  Edwartl  Bums,  against  four  fellow- workmen, 
named  Crosby,  Gaidner,  M*Lay,  and  Lockhart.     The  judgment  is  as  follows  : — 

This  is  a  case  of  very  great  importance,  particularly  to  the  working  classes  ; 
and,  as  an  issue  such  as  the  present  is  fortunately  one  of  veiy  rare  occurrence,  I . 
am  fidly  sensible  of  the  responsibility  that  devolves  upon  me  in  endeavouring  to 
arrive  at  a  right  decision.  This  action  has  been  brought  by  the  pursuer  for  a  sum 
of  ;£12,  as  the  damages  due  to  him  by  the  four  defenders,  his  fellow- workmen, 
from  their  having  uiilawfullv  combined  to  cause  his  mastei^s  to  dismiss  him  from 
their  employment  under  a  tlireat  that  unless  they  did  so  they  would  all  leave 
their  work,  the  consequence  of  which  was  that  he  was  dismissed,  and  lost  his 
employment.  The  fact'^,  as  brought  out  in  the  evidence,  were  that  pursuer  and 
defenders  were  all  engaged  as  fellow-workmen  at  a  building  in  course  of  erec- 
tion under  Messrs  Gibson  &  Goldie,  builders.  The  pursuer  appears  at  one  time 
to  have  belonged  to  the  United  Oi^erative  Masons'  Association,  and  had  fallen 
into  arrear  with  his  subscription.  To  entitle  him  to  be  re-instated  as  a  member 
of  the  Association,  he  ret^uii-ed  to  pay  a  sum  of  7s.  6d.  of  entrance-money,  and 
one  of  the  defenders  havmg  reminded  him  of  this,  he  declined  to  pay,  stating 
that  others  were  as  much  in  arrear  as  himself.  In  this  state  of  matters,  the 
defenders  came  to  the  building  as  usual  at  .6  a.m.  on  the  23d  January  1872,  but 
did  not  begin  to  work.  Wlien  their  master  came  and  inquired  why  they  were 
not  working,  he  was  infonned  that  pursuer  owed  7s.  6d.  to  the  Association,  and 
that  they  themselves  would  not  resume  work  until  he  either  paid  that  sum  or 
was  dismissed  from  his  employment.  This  was  confirmed  by  the  evidence  of 
Gibson  &  Goldie,  the  miisiei-s,  both  of  whom  were  examined,  and  explained 
that,  as  they  were  under  contract  to  finish  the  job  in  a  certain  time,  and  as  work- 
men were  difficult  to  be  got,  they  were  compelled  to  dismiss  the  pursuer  rather 
than  lose  the  services  of  the  other  four.  They  had  no  objections  to  him  as  a 
workman,  and  had  no  intention  of  disuiissing  him,  but  to  the  loss  and  incon- 
venience to  which  they  would  have  been  put  if  tl>ey  had  refused  to  dismiss  him, 
and  if  the  threat  of  the  defenders  had  lieen  carried  out.  They  accordingly  dis- 
missed the  pui'suer,  whereui>on  the  defenders  i-esumed  work.  For  this  proceed- 
ing on  the  part  of  the  defendere,  I  am  of  opinion  that  they  are  liable  in  repara- 
tion to  the  pursuer.     The  old  Combination  laws  having  now  been  repealed,  it  ia 
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such  manner  as  would  justify  a  Justice  of  the  Peace  on  complaint  niade  to  him 
to  bind  over  the  person  so  threatening  or  intimidating  to  keep  the  peace — or  shall 
molest  or  obstruct  any  jx^rson  in  manner  defined  by  this  section  with  a  view  to 
coerce  such  person,  being  a  master',  to  dismiss  or  cease  to  employ  any  workman," 
shall  be  liable  to  imprisonment  ^ith  or  without  haid  labour  lor  a  tenn  not 
exceeding  three  months.  No  doubt  the  present  action  is  not  brought  under  the 
statute,  and  had  ciiminal  proceedings  hatn  taken  against  the  defenders,  these 
would  probably  have  failed,  because  the  defenders  took  no  steps  against  the 
masters  by  threats  or  intimidation  which  would  have  justified  their  being 
bound  over  to  keep  the  peace,  nor  did  they  molest  him  in  the  manner  defined  in 
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the  Acty  by  following  him  about  from  place  to  place,  watching  or  besetting  his 
house,  or  by  following  him  in  a  disorderly  manner  through  the  streets.  But  it 
being  established  by  the  Act,  that  to  coerce  a  master  into  dbmissing  one  of  his 
workmen  is  illegal,  it  matters  nothing,  as  regards  the  injured  party  who  suffers 
by  this  illegal  proceeding,  whether  the  modus  operandi  be  by  threats  of  violence 
and  personal  annoyance,  so  as  to  subject  themselves  to  punishment  criminally, 
or  by  a  combination  to  refuse  working  along  with  him,  so  as  to  force  his  dis- 
missal by  a  fear  of  the  work  being  brought  to  a  standstill.  As  a  general  rule, 
whenever  an  unlawful  act  has  been  committed,  by  which  an  innocent  party  has 
suffered  pecuniary  loss,  the  sufferer  is  entitled  to  reparation  at  the  hands  of  the 
aggressor.  *'  Alteram  non  ItEdere  is  one  of  the  three  geneml  precepts  laid  down 
by  Justinian,  which  it  has  been  the  chief  purpose  of  all  civil  enactments  to 
enforce.  In  consequence  of  this  rule,  every  one  who  has  the  exercise  of  reason, 
and  so  can  distinguish  between  right  and  wrong,  is  naturally  obliged  to  make  up 
the  daniiige  befalling  his  neighbour  from  a  wrong  committed  by  himself. 
Wherefore  every  fraudulent  contrivance  or  unwarrantable  act,  by  which  another 
suffers  damage  or  runs  the  hazard  of  it,  subjects  the  delinauent  to  reparation." — 
Erskine,  b.  3,  t  1,  s.  13.  It  is,  therefore,  the  illegality  of  the  Act  which  gives 
the  claim  for  reparation.  Any  criminal  procedure  which  may  or  may  not  follow 
against  the  aggressor  has  no  effect  whatever  as  regards  the  civil  rights  of  the  in- 
jured party  ti)  reparation.  If  a  man  assaults  another  he  may  be  tried  criminally 
for  the  assault,  but  he  is  also  liable  to  the  assaulted  party  for  the  injury  he  has 
sustained.  If  he  breaks  a  neighbour's  windows,  he  must  make  up  for  the  loss  of 
the  broken  windows,  as  well  as  stand  his  trial  for  malicious  miscnief.  In  short, 
as  concisely  stated  by  Guthrie  Smith  in  his  work  on  Reparation — p.  5,  "  The 
punishment  inflicted  in  the  interest  of  society  is  no  bar  to  the  private  remedy." 
It  can  hardly  be  disputed  that  if  the  defenders  had  coerced  the  masters  into  the 
dismissal  of  the  pursuer  by  proceedings  which  rendered  them  amenable  to  the 
criminal  law,  they  would  have  rendered  themselves  liable  to  indemnify  the 
pursuer,  but  if  so,  the  same  principle  applies  to  the  pi'esent  case.  They  have 
been  guilty  of  an  unwarrantable  act,  by  which  the  pursuer  has  suffered  damage. 
It  may,  no  doubt,  be  said  that  the  defenders  were  at  perfect  liberty  to  leave  their 
employment  if  they  saw  fit.  and  that  it  was  optional  to  the  masters  either  to 
part  with  them  or  with  the  pursuer.  But  the  illegality  consists  in  this,  that 
they  combined  together  for  the  illegal  purpose  of  coercing  their  masters  to  dis- 
miss one  of  their  fellow- workmen,  not  irom  any  personal  objections  they  had  as 
to  the  man,  but  for  the  purpose  of  concussing  him  into  the  payment  of  a  certain 
fine  demanded  of  him  by  an  Association  of  which  they  were  members.  As  was 
said  by  Justice  Crompton  in  the  case  of  IValshyf  19th  January  1861 — 30  Law 
Journal^  p.  121  :— "  I  think  that  several  workmen  have  no  right  to  combine  to 
procure  tlie  discharge  of  persons  obnoxious  to  them  by  threateidng  to  leave  the 
employment  at  once  in  a  body  unless  those  pei-sons  are  forth^ath  discharged.*' 
"  What  a  man  may  do  single  he  may  not  combine  with  others  to  do  to  the  pre- 
judice of  another.*'  I  have  carefully  perused  the  recent  case  of  Weardon  to 
which  I  was  referred  by  the  agent  for  the  defenders,  in  which  the  conviction  of 
a  stone-mason  at  Bolton  for  molestation  wjis  (quashed,  but  it  appears  to  me  to 
have  no  bearing  on  the  present  case,  because  m  that  case  the  prosecution  was  a 
criminal  one  against  Weardon  under  the  same  act  for  conduct  similar  to  that 
followed  bv  the  present  defenders,  and  the  Recorder  held,  and  I  think  rightly 
held,  that  he  had  not  been  guilty  of  such  violence  or  intimidation  as  rendered  him 
amenable  to  the  criminal  law,  and  he  therefore  quashed  the  decision  of  the 
Magistrates.  In  the  circumstances  of  this  case,  as  proved  in  evidence,  I  am  of 
opinion  that  the  pursuer  is  entitled  to  damages  from  the  defenders  for  having 
illegally  combined  to  coerce  their  masters  to  dismiss  him  in  the  maimer  already 
detailed  ;  and  that  the  pursuer  having  not  only  lost  his  employment,  but  having 
been  unable  to  find  it  elsewhere,  as  appeared  from  the  evidence  when  the  case 
was  heard  on. 6th  Febniary  current,  that  he  is  entitled  to  £3,  3s.  of  damages,  for 
wliich  sum  I  decern  against  the  del'enders  jointly  trnd  severally,  with  expenses. 
Act — A,  Y.  Rose, AIL — T.  A,  Macfarlane. 
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SHERIFF-COURT  OF  RENFREWSHIRE,  PAISLEY. 

Sheriffs  Fraser  and  Cowak. 

LooAN  v.  Hamilton. 

Hiring  of  Moveables — Bowing  Contract — Lease — Reparation — Expenses. — The 
questions  and  claims  forming  the  subject  of  the  decisions  in  this  case  arose 
upon  the  kind  of  agreement,  styled  a  "  Bowing  Contract/'  and  which  was  in 
these  terms : — 

"  Missive.  Between  Mr.  Andrew  Locan,  fanner,  Crossflat,  parish  of  Kil- 
harchan,  and  William  Hamilton,  bower,  lor  the  produce  of  a  dairy  of  thirty 
cows. 

"  In  regard  to  this  it  is  agreed  that  the  pasture  consists  of  the  fields  as  shewn, 
one  above  the  house,  two  below  the  house,  and  two  beyond  the  road,  with  the 
free  use  of  all  the  foggages  after  the  crops  are  cleared  off,  Mr.  Logan  reserving 
the  liberty  of  the  field  nearest  the  glen  for  the  use  of  his  tidy  quey  till  the  first 
of  June  1869  in  the  event  of  the  pasture  being  sufficient  for  the  dairy  stock. 

**  Further,  should  any  of  the  cows  be  farrow,  or  cast  calf,  or  become  unfit  for 
dairy  purposes  through  any  unforeseen  cause,  such  cow  or  cows  to  be  exchanged 
and  replaced  by  a  suitable  cow  or  cows  at  or  near  the  calving  if  requireid ; 
should  any  be  replaced  by  (jueys  three  queys  to  be  considered  equal  to  two 
cows  from  date  of  queys  calvmg. 

"  To  be  supplied  suitable  accommodation  in  the  dairy  houses,  with  all  the 
utensils  that  mav  be  required  for  carrying  on  the  work  in  all  its  branches ; 
likewise  a  suitable  horse  and  spring-cart  for  conveying  the  produce  to  market, 
and  to  be  upheld  by  the  said  Andrew  Logan. 

**  Suitable  allowances  for  winter  feeding,  viz.  oat  straw  and  600  stones 
of  green  cut  ryegrass  hay  for  fodder ;  chaff  with  the  brock  of  the  bam,  and  hay 
200  stones  cut  small  for  boiling,  no  light  chaff  that  may  be  considered  fit  for 
beds  to  be  boiled ;  two  Scotch  acres  or  equal  to  that  quantity  of  turnips  on 
the  west  side  of  the  lower  field,  and  all  the  soft  turnips  m  the  upper  field,  and 
one  Scotch  acre  or  equal  to  that  quantity  of  Swedish  turnips  on  the  side  nearest 
the  yellow  turnips,  all  the  stored  turnips  as  regards  keep  to  be  at  Mr.  Logan's 
risk,  the  bower  to  pull  the  turnips ;  and  three  and  three-and-a-half  bolls  meal 
made  of  home-grown  or  best  foreign  beans  for  each  cow,  with  an  account  of  the 
same  when  laid  down,  and  any  extra  bean  meal  that  may  be  required,  both 
parties  to  pay  equally.  ^ 

''  Still  further  it  is  understood  that  Mr.  Logan  performs  all  the  carting  of 
coals  or  other^'ise  that  may  be  required,  and  all  things  to  be  laid  down  at  such 
times  as  to  answer  the  bower's  convenience. 

^*  Summer  and'  back  end  feeding  to  consist  of  two  Scotch  acres  or  equal  to 
that  quantity  of  vetches  ;  two  cwt.  small  potatoes  to  begin  with  on  10th  Sep- 
tember for  each  cow,  and  early  turnips  from  that  till  Martinmas. 

**  This  agreement  holds  good  for  one  year  from  22d  November  1868  till  22d 
November  1869. 

"  The  foregoing  being  duly  implemented,  I  hereby  offer  you  the  sum  of  £16 
for  each  cow,  payments  monthly ;  and  as  a  guarantee  of  fulfilment  on  my  part 
I  agree  to  lodge  £30  at  entry.  "  Wm.  Hamilton. 

"  I  accept  your  offer.  "  Andrew  Logan." 

The  following  are  the  interlocutors  on  the  merits,  which  sufficiently  explain 
the  points  at  issue,  viz. — 

Paisley f  4th  July  1871. — Having  heard  parties'  procurators,  and  considered 
the  closed  record,  proof  adduced,  and  whole  process — Finds  in  fact,  that  pur- 
suer and  defender,  by  the  duplicate  missives  Nos.  2  and  7-1  of  process,  on-  or  about 
September  1868,  entered  into  a  Bowing  contract  for  the  ensumg  season,  1868-69. 
That  the  five  fields  mentioned  in  the  contract  were  the  whole  pastures  on  the 
pursuer's  fann,  that  the  stipulated  rent  was  £4bO,  and  there  has  been  paid  to 
account  thereof  £399  sterling,  leaving  a  balance  unpaid  of  /51,  that  the 
words  **  200  stones,"  interlined  in  No.  2  of  process,  wei'e  not  so  interlined  at  the 
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time  of  the  contract  being  signed :  that  the  pursuer  did  not  make  any  special 
sale  of  200  stones  of  hay  to  defender  during  the  course  of  the  contract :   Finds 
that  the  usual  time  of  cows  being  put  out  to  gra:^  is  the  first  or  second  week  of 
May,  and  in  season  1868-69,  defenaer  put  out  his  cows  to  graze  about  the  second 
week  of  May  :  Finds  that  he  was  deprived  of  the  use  of  the  grass  below  the 
load,  being  about  one  third  of  the  whole  grass  let  to  him  until  12th  June,  the 
fences  round  those  fields  being  insufficient,  and  the  pursuer,  whose  duty  it  was 
to  have  the  fences  in  proper  order,  objecting  to  his  putting  the  cows  on  those 
fields,  and  that  the  defender  has  in  consequence  suffered  damage :   Finds  that 
in  the  course  of  season  1868-69,  the  pursuer  carted  to  a  lai^e  extent  across  one 
of  the  grass  fields  let  to  defender,  there  being  upon  the  other  side  of  it  a  field 
green  cropped  that  season,  consisting  of  16  acres,  and  the  whole  manure  of  that 
field,  26  or  27  tons  per  acre,  being,  with  the  exception  of  2  acres,  carted  across 
defender's  grass  field,  there  being  further  a  heap  oi  lime,  which  had  been  slacked 
in  the  same  field,  carted  awav  from  it,  and  likewise  a  large  manure  heap  carted 
across  it  during  the  season,  all  this  being  done  without  the  consent  of  defender, 
who  has  consequently  suffered  damage  :  Finds  that  under  the  Bowing  contract, 
pursuer  was  under  obligation  to  sow  2  acres  of  vetches  to  be  ready  for  feeding 
at  a  particular  season,  that  he  sowed  only   1^  acres,  and  what  he  sowed 
came  up  a  poor  crop,  that  defender  refused  to  cut  them,  but  such  as  they  were 
they  were  offered  to  defender  for  his  cattle,  that  even  if  defender  had  used 
them,  such  as  they  were  he  suffered  loss  and  damage  to  a  certain  exteut,  the 
pursuer  admitting  in  his  examination  that  it  amounts  to  £H  or  £10 :  Finds  the 
defender  received  during  season  1868-69,  the  whole  bean  meal  stipulated  for  in 
the  contract:  Finds  that  pursuer,  without  the  consent  of  defender  grazed  2  cows 
on  the  farm,  in  season  1868-69,  and  that  the  usual  chai'ge  for  a  cow's  gmss  is 
£5  per  season :  Finds  that  one  of  the  cows  in  the  Bowing  died  on  4th  October 
1869,  and  that  the  Bowing  contract  terminated  on  £2d  November  1869 :  Finds 
in  law,  that  pursuer  is  entitled,  imder  the  deductions  hereafter  stated,  to  decree 
for  the  balance  of  rent  under  the  contract :  that  pursuer  is  not  entitled  to 
decree  for  the  price  of  200  stones  of  hay,  there  l)eing  no  limitation  in  the  con- 
tract as  to  the  quantity  of  hay  demandable  by  defender,  and  there  being,  apart 
from  the  Bowing  contract,  no  sale  to  defender  of  the  hav  price  of  which  is  now 
sued  for  ;  That  the  defender,  having  been  deprived  of  tfie  use  of  a  third  part  of 
the  grass  on  the  farm  prior  to  12th  June,  is  entitled  to  damages  ;  That  defender 
was  bound  to  have  used  the  vetches  such  as  they  were,  there  being  not  an 
absolute  failure  of  crop,  but  what  is  called  a  half-crop,  but  the  quantity  sovm. 
being  short  of  that  stipulated  in  the  contract,  and  the  crop  itself  deficient,  he  is 
entitled  to  modified  damages ;  That  pursuer  having  grazed  two  cows  without 
permission  from  defender,  is  bound  to  pay  the  usual  and  fair  price  therefor. 
That  one  of  the  cows  having  di^d,  the  defender  is  entitled  to  a  proportional 
reduction  in  the  contract  price  ;  Further,  assesses  the  loss  and  damages  arising 
to  defender,  under  the  several  hea<ls  above  menticmed  at  the  following  sums, — 
Deprivation  of  grazing,  jB?  10s. ;  carting  across  fiehl,  £5 ;  want  of  vetches,  £12 ; 
claim  for  grazing  two  cows,  £10,  and  death  of  cow,  £2  in  whole,  £;36  10s, 
Therefore  decerns  against  defender  for  the  sum  of  £14,  10s.  with  interest,  being 
the  balance  remaining  due  after  deducting  the  fi*iid  sum  from  £51,  the  balance 
unpaid  to  pursuer  under  the  contract.      Further  finds  defender  entitle<l  to 
expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when 
loaged,  to  the  auditor  of  court  to  tax  and  report,  and  decerns. 

Hugh  Cowans 
JVote. — The  contention  of  pursuer  that  so  long  as  the  cows  were  fed  somehow 
or  other,  or  maintained  in  life,  his  obligations  under  the  contract  of  Bowing 
were  fulfilled  is  plainly  untenable,  else  why  those  minute  stipulations  as  to 
particular  feeding  ?  The  purpose  of  the  contract,  is  plainly  so  to  feed  the  cow 
so  that  it  shall  give  the  longest  possible  supply  of  milk,  rlainlv  it  is  difficult 
to  prove  the  exact  amount  of  damage  occa.sioned  by  the  want  of  this  and  that 
item  of  the  feeding  stipulated  for,  and  the  estimate  of  damage  c4innot  be  veiy 
exact  or  minute.    But  if  the  faimer  does  not  provide  the  agreed  on  kind  of 
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food,  be  occasionB  loss  to  the  bower,  and  the  bower  must  have  his'iemedy.  It 
is  OD  this  principle  that  the  Sheriff-Substitute  has  assessed  the  damage  on  the 
fii>t  three  items  of  defender's  claim.  As  regards  the  fourth — deficient  supply 
of  bean  meal — he  is  satisfied,  especially  from  an  examination  of  the  defender's 
own  book,  that  defender  did,  in  the  course  of  season  1868-69,  receive  the  full 
supply  stipulated,  although  defender  chose  to  consider  a  part  of  it  as  due  for 
the  previous  season.  As  to  the  cows  grazed  by  the  pursuer,  there  is  nothing  in 
the  contract  entitling  him  to  graze  even  one  cow.  On  the  contrary,  the  whole 
grass  is  let  to  defender,  and  though  the  cows  often  went  out  and  came  in  at  the 
same  time  as  defender's  cows,  that  does  not,  in  the  opinion  of  the  Sheriff-Sub- 
stitute, deprive  defender  of  the  right  of  charging  for  the  grazing  of  these  cows. 
It  seems  a  fair  and  proper  deduction  from  the  rent,  and  £5  is  a  moderate  sum 
for  a  season's  cow's  grass.  As  to  the  cow  ^  Pollock,"  its  death  was  a  comlb 
improvisus  in  the  contract — it  depends  on  the  common  law ;  and  the  principle  ' 
of  decision  is,  in  the  opinion  of  the  Sheriff-Substitute,  that  the  pursuer  cannot 
claim  rent  for  that  which,  through  no  fault  of  defender's^  had  ceased  to  exist 
He  may  not  have  been  bound  to  supply  another  cow  in  its  place,  but  he  cannot 
claim  rent  for  the  period  after  its  death. 

Lastly,  he  has  given  the  defender  his  expenses,  because,  although  he  has  not 
received  the  full  sums  he  claimed  on  the  several  heads,  he  has  substantially 
gained  his  case.  H.  C. 

Jidinburghf,  liith  January  1872. — The  Sheriff  having  heard  parties'  procura- 
tors, and  considered  the  proof,  productions,  and  whole  process,  sustains  the 
appeal  of  the  defender,  to  the  effect  of  finding  that  he  is  entitled  to  damages, 
in  consequence  of  the  pursuer  not  having  supplied  a  cow  in  place  of  the  cow 
named  '*  Pollock,"  which  died  on  the  4th  October  1869,  and  assesses  the  said 
damages  at  30s. :  Finds  that  this  sum  must  be  added  to  the  sum  of  £36,  lOa. 
specified  in  the  interlocutor  appealed  from  in  favour  of  the  defender,  making 
in  all  <£38,  and  leaving  due  by  the  defender  to  the  pursuer  the  sum  of  £lSi 
Quoad  ultray  adheres  to  the  interlocutor  appealed  from,  and  dismisses  the 
appeals  for  both  parties,  and  decerns :  Finds  the  defender  entitled  to  additional 
expenses,  allows  an  account  thereof  to  be  lodged,  and  remits  the  same  to 
the  auditor  to  tax  and  report    Three  words  deleted.  Patbick  Fraser. 

Note, — ^The  two  parties,  pui-suer  and  defender,  entered  into  what  is  called 
a  '* bowing"  contract,  in  regard  to  which  there  is  very  little  information 
to  be  found  either  from  decisions  or  from  the  treatises  of  legal  writers. 
It  is  not  mentioned  by  Mr.  Bell  in  his  Treatise  on  Leases  at  all,  and  seems  to 
Ite  known  only  in  a  few  counties  in  Scotland.  Mr.  Cay  in  his  ^*  Analysis  of 
the  Reform  Act,"  p.  314,  says  that  *'  it  is  in  use  in  Ayrshire,  Lanarkshire,  Caith- 
ness and  perhaps  others."  Mr.  Hunter  specifies,  in  addition  to  these  here 
named,  the  Stewartry  of  Kirkcudbright  It  appears  also,  from  a  decision  of 
the  Registration  Court  of  Inverness,  that  it  is  known  in  the  county  of  Ross 
(Notes  of  Inverness  Registration  Decisions,  p.  5).  The  present  case  shews  also 
that  it  is  known  in  the  county  of  Renfrew. 

There  is  only  one  decision  reported  where  such  a  contract  came  under  the 
consideration  of  the  Court  of  Session,  but  from  it  little  light  can  be  obtained. 
The  Lord  Ordinary  (Jeffrey)  seems  to  be  uncertain  wheUier  to  consider  it  a 
contract  of  sub-leai^e  or  a  mere  personal  arrangement  by  which  the^bower 
undertook  to  manage  this  part  of  the  tenant's  business,  and  to  ensure  him  of 
a  certain  fixed  profit  from  it — provided  it  was  allowed  to  put  into  his  own 
pocket  any  further  profit  he  m^^ht  be  able  to  realise.  Goldte  v.  Osvaldy  25th 
January  I839«  I  D.  r.  426.  Mr.  Hunter  (vol.  i.  p.  345)  is  of  opinion  that  the 
bower  is  rather  a  manager  of  stock  paying  a  part  of  the  produce  to  the  owner 
of  it,  and  himself  retaming  a  part,  than  a  holder  by  lease  or  sub-lease  ;  and 
this,  according  to  Mr.  Cay  (p.  314),  was  the  opinion  ol  a  number  of  the  Regis- 
tration Appeal  Courts  under  the  Reform  Act 

Whether  the  contract  be  re^rded  as  one  of  lease  or  not,  it  cannot  be  dis- 
puted that  the  defender  here  did  hire  the  use  of  five  fields  from  the  pursuer, 
and  also  of  thirty  cows  from  22d  November  1868  to  22d  November  1869.    Thi|s 
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is  the  meaning  of  the  written  missiyes  executed  by  the  partner,  and  their  dis- 

Sute  in  the  present  process  relates  to  matters  of  fact  as  to  whether  the  defender 
id  set  the  use  of  the  five  fields  and  the  thirty  cows  he  bargained  for. 
Alter  analyzing  the  proof,  the  Sheriff  concurs  in  the  whole  findings  in  fact  of 
the  Sheriff-Substitute,  and  only  differs  upon  a  point  of  no  great  pecuniary 
amount,  but  inyolying  a  question  of  legal  principle  of  some  importance  if  bow- 
ing contracts  are  to  become  common.  One  or  the  thirty  cows  died  on  4th 
October  1669,  and  the  defender  accordingly  claims  in  his  defences  £4,  16s., 
being  the  loss  of  that  cow's  milk  for  seyen  weeks.  The  Sheriff-Substitute  has 
held  that  the  defender  is  not  bound  to  pa^  rent  or  hire  to  the  pursuer  for  these 
seyen  weeks  for  that  cow,  and  has  therefore  on  this  ground  deducted  £2  from 
pursuer's  claim,  and  the  question  now  is  whether  the  defender,  besides  not  being 
obliged  to  pay  hire  for  tnat  cow  for  the  period  of  seyen  weeks,  is  entitled  to 
profit  that  ne  would  haye  made  by  the  cow's  milk  if  she  had  liyed  till  the 
expiry  of  the  bowing  contract  The  particular  eyent  that  has  happened  does 
not  seem  to  be  expressly  proyided  for  in  the  written  contract.  It  is  therein 
said,  "  should  any  of  the  cows  be  farrow,  or  cast  calf,  or  become  unfit  for  dairy 
purposes  through  any  unforeseen  cause,  such  cow  or  cows  to  be  exchanged  and 
replaced  by  a  suitable  cow  or  cows  at  or  near  the  calving  if  retjuired."  The 
case  of  a  death  of  a  cow  is  not  referred  to,  but  the  Sheriff  is  of  opinion  that  the 
rule  here  laid  down,  in  regard  to  other  cases  of  a  cow  becoming  inefficient,  is 
the  just  and  equitable  one  to  be  applied  to  the  case  of  a  death.  The  bower 
has  made  his  arran^ments  for  receiving  and  disposing  of  the  milk  of  thirty 
cows,  and  the  implied  warranty  of  such  a  contract  on  the  part  of  the  fanner  is 
that  he  shall  always  keep  up  the  stock  to  that  number.  If  ten  of  the  cows  had 
died  it  is  quite  plain  that  the  bower  would  suffer  loss  which  a  mere  deduction 
from  the  rent  applicable  to  these  ten  cows  would  not  compensate.  He  is  under 
obligations  elsewnere  it  may  be  to  supply  milk  requiring  the  produce  of  thirty 
cows,  and  he  may  not  be  able  to  obtain  the  deficient  quantity,  or  only  at  a  dis- 
advantage, so  as  to  enable  him  to  supply  his  own  customers.* 

On  these  grounds  the  Sheriff  has  diflfered  on  this  point  from  the  conclusion 
arrived  at  by  the  Sheiiff-Substitute.  As  to  the  amount  Mrs.  Logan  says  that 
the  worth  of  a  cow's  milk  would  be  one  shilling  per  day.  The  defender  says 
that  her  milk  was  worth  10s.  a- week  to  him  ;  and  John  White,  a  witness  for 
the  defender,  says,  **  I  consider  that  the  loss  to  the  bower  would  be  10s.  or  1 2d. 
a-week  as  a  deduction  from  rent  and  profit."  The  Sheriff-Substitute  has 
allowed  £2  as  a  deduction  for  rent,  and  by  the  interlocutor  now  pronounced 
30s.  in  addition  has  been  given  to  defender  as  profit 

In  regard  to  all  the  other  twints  in  the  case  the  Sheriff  thinks  that  the  import 
of  the  proof  has  been  correctly  embodied  in  the  interlocutor  appealed  from. 

First,  the  defender  was  kept  out  of  possession  of  two  fielas  till  the  12th  of 
June.  As  to  the  fact  that  he  did  not  put  the  cattle  in  the  field  below  the  hou.«e 
till  the  12th  of  June  all  the  witnesses  are  agreed.  The  pursuer  and  his  wife 
say  that  the  defender  could  if  he  had  liked  put  the  cattle  in  these  fields  at  any 
time,  but  this  is  contradicted  by  the  whole  other  evidence  in  the  cose,  and  there 
was  a  good  reason  why  the  pursuer  should  object  to  the  defender  putting  the  cows 
on  these  fielda  The  fences  were  out  of  order,  and  if  the  cows  haa  been  put  there 
they  would  have  wandered  to  the  adjacent  fields  of  the  pursuer,  to  his  damage. 

Second,  The  grazing  of  two  cows.  The  missive  allowed  the  pursuer  to  graze 
his  tidy  4uey  on  the  field  nearest  the  glen  till  the  Ist  of  June  1869,  but  notning 
more.    There  was  no  reservation  of  a  right  to  graze  two  cows  besides  the  tidy 

Cey,  and  the  implication  is  strong  that  if  sucn  had  been  intended  it  would 
ve  been  expressed.  But  it  is  in  evidence  that  the  defender  objected  to  these 
cows  being  grazed  along  with  the  othera,  and  notwithstanding  of  this  the  pur- 
suer persist^  in  sending  them  out  to  the  fields.  The  fact  that  the  objection 
was  taken  (and  that  more  than  once)  disposes  of  any  suggestion  that  the  de- 
fender must  be  taken  to  have  agreed  to  their  being  allowed  to  graze. 

1  Is  a  lessor  bound  to  indemnify  the  lassee  for  the  loss  of  an  article  let,  when  that  loss 
ariaes  from  inevitable  accident  1— p.  d. 
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Tkirdj  The  vetcbes. — The  pursuer  was  bound  to  give  to  tbe  defender  two 
acres  of  vetches,  which,  according  to  the  evidence,  is  a  very  useful  food,  coming 
into  play  when  the  grass  begins  to  fail,  and  before  the  turnips  are  ripe  for 
pulling.  He  was  bound  not  merely  to  sow  two  acres  of  vetches,  but  to  give 
them— that  is,  a  fair  and  ordinary  crop.  lu  point  of  fact  he  only  sowed  one  acre 
and  a  half,  and  his  reason  for  not  sowing  the  other  half  acre  was  because  what 
he  did  sow  came  up  a  poor  crop.  The  defender's  son  and  daug;hter  describe 
this  crop  as  not  bemg  vetches  at  all,  but  simply  yellow  weeds,  wmch  would  not 
repay  the  expense  of  cutting  them.  This  is  stating  the  matter  too  strongly. 
The  rest  of  the  evidence  is  to  the  effect  that  they  were  a  half  crop,  that  they 
could  be  used,  and  the  pursuer  called  upon  the  defender  to  cut  them  and  use 
them.  The  defender  did  not  do  this,  but  allowed  them  to  lie  upon  the  ground, 
and  the  pursuer  did  not  cut  them  because  he  was  afraid  of  some  claim  by  the 
defender,  and  thus  the  vetches  were  senselessly  allowed  to  rot,  and  did  good  to 
nobody.  It  is  quite  plain  that  it  was  the  duty  of  the  defender  to  have  taken 
the  vetches  as  they  were,  and  claimed  damages ;  and  therefore  the  Sheriff  con- 
curs in  the  way  in  which  this  front  has  been  disposed  of  by  the  interlocutor 
appealed  from. 

Fourthf  The  carting  across  the  field. — The  defender  was  entitled  to  the  full 
use  of  the  whole  grass  upon  the  five  fields,  and  the  pursuer  was  not  entitled  to 
meddle  with  that  grass  in  any  way.  He  did  so,  however,  by  carting  his  manure 
and  lime  across  it  by  means  of  three  carts,  two  broad  wheeled  ana  one  narrow 
wheeled.  Some  of  the  witnesses  saw  the  marks  of  these  wheels  and  others  did 
not  Some  of  them  never  saw  any  ruts,  while  others  not  only  saw  them  but 
mended  them.  There  can  be  no  doubt  that  damage  was  done  by  these  carts, 
and  it  Ls  no  answer  to  say  that  in  some  former  year  carts  had  been  taken  across 
the  same  track.  They  could  not  have  been  so  the  preceding  year,  because  the 
fields  had  been  ploughed  up. 

Fifth,  Expenses. — The  matter  of  expenses  in  this  process,  where  the  proof  is 
so  long  and  has  been  continued  over  several  days,  must  be  of  importance  to  the 
parties.  The  Sheriff  is  of  opinion  that  the  defender  is  entitled  to  his  expenses. 
His  defence  was  a  defence  of  compensation  upon  claims  aU  of  which  have  been, 
except  one,  more  or  less  sustained.  There  was  no  absolute  denial  that  some- 
thing was  due  to  the  pursuer,  and  the  defence  was  one  of  "  set  oflf."  The  obser- 
vation, therefore,  in  this  case,  that  no  tender  was  made  even  of  the  sum  found 
due  has  no  weight    The  defender  has  gained  the  cause.  P.  F. 

Act. — CaldwelL A  It, — MaeRobert. 


Beveridoe  V,  Beveridge. — Feb.  19. 
(In  the  Court  of  Session,  July  10,  1869,  7  Macph.  1034.) 

Partnership,— The  facts  of  this  case  appear  on  the  Report  in  the  C.  of  S.,  and 
in  the  judgment  of 

The  Lord  Chancellor  (Hatherley). — This  valuable  business  was  founded 
many  years  ago  under  the  title  of  Erskine  Beveridge  and  Co.,  and  the 
facts  immediately  anterior  to  the  present  dispute  were  these : — Mr.  Erskine 
Beveridge,  the  father  of  James  Adamson  Beveridge,  the  pursuer,  was  in  bad 
health,  and  he  arranged  that  the  son  should  be  brought  into  the  partnership  at 
a  date  subsequent  to  the  termination  of  the  then  existing  partnership  between 
him  and  a  Mr.  Cance.  A  new  partnership  was  thereafter  to  be  formed 
between  father  and  son.  The  father,  however,  died  before  that  date — viz.,  in 
December  1864.  The  deed  had  provided  that  Robert  Beveridge,  the  uncle  of 
James  Beveridge,  should  be  the  manager  of  the  business,  with  a  salanr  and 
very  laige  powers ;  but  this  was  not  to  prejudice  the  rights  of  the  son,  James, 
who  was  tne  other  partner.  The  son  was  to  have  one-fourth  share  of  the^ 
business  at  the  father's  death,  and  the  remaining  three-fourths  were  for  the 
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'benefit  of  the  fiiznily,  vested  in  tmstees,  of  whom  Robert  was  made  one.  That 
arrangement,  no  doubt,  was  a  source  of  much  of  tlie  present  difficulties.  The 
trustees  were  in  the  place  of  Erskine  Beveridge  and  joined  to  James,  the  sur- 
yiving  partner.  Unfortunately,  though  nothing  has  been  complained  of  against 
the  manager  or  his  success,  it  appears  that  he  had  arrogated  powers  which 
beyond  aO  doubt  exceed  what  the  deeds  allowed  to  him.  He  went  great 
lengths,  according  to  our  notions  of  managing  a  business,  though  it  was  ad- 
mitted he  acted  for  the  benefit  of  the  finn,  and  all  turned  out  fortunately. 
He,  for  example,  signed  blank  cheques,  and  left  them  in  the  hands  of  the  clerks 
to  be  used  in  his  absence.  That  was  held  by  the  Coart  of  Session  to  be  beyond 
his  powers  as  a  manager.  He  also  took  a  laige  sum  of  money  belonging  to  the 
firm,  and  placed  it  in  another  investment  He  also,  under  powers*  delegated 
by  the  trustees,  of  whom  he  was  one,  si^ed  the  name  of  the  firm  to  documents. 
All  these  things  the  Court  held  to  be  beyond  the  manager's  powers,  but  there 
were  two  points  which  the  Court  held  to  be  within  the  manager's  power,  and 
of  which  appt  now  complains.  One  was  that  the  manager  had  taken  upon 
him  to  enter  into  contracts  binding  the  firm  for  a  term  of  years  to  employ 
certain  clerks,  and  the  other  point  was  that  he  had  ordered  a  lai^  number  of 
power-looms  at  great  expense  to  supersede  the  hand-looms  then  in  use.  These 
things  were  done  without  and  against  the  assent  of  appt  Now  these  were 
things  which  no  manager  h^d  any  right  to  do ;  and  tlus  gentleman  clearly 
mistook  his  position,  whjuch  perhaps  was  nojt  to  be  wondered  at,  considering  the 
deeds  and  the  mutual  relations  constituted  thereby  between  him  and  his 
nephew,  James  Beveridge.  It  appeared  ^  him  (the  Lord  Chancellor)  that  such 
things  could  not  be  done  without  the  e:(^press  concurrence  of  the 'partners,  or 
either  of  them.  What  Robert  Beveridge  could  really  do  in  respect  of  being  one 
of  the  trustees,  who  were  partners  jointly  with  James  Beveridge,  may  be  a 
more  difficult  question ;  buj;  at  al)  events,  as  a  manager,  he  was  not  entitled  to 
do  such  things.  No  doubt,  what  the  manager  did  in  the  present  instance 
turned  out  to  be  for  the  benefit  of  the  finn.  Still,  such  thin<r»  must  be  done 
with  the  consent  of  the  firm  and  each  of  the  partners.  That  being  so,  another 
question  was  whether  the  manager  was  entitkd  to  sign  the  name  of  the  firm 
to  deeds  and  documents?  The  Court  below  held  it  would  be  better  for  him  to 
write  his  name  as  manager  of  the  firm.  But  the  proper  pourse  undoubtedly 
was  that  the  firm  should  execute  a  procuratory  of  special  mandate  authorising 
him  to  do  this,  and  defining  the  circumstanoes  under  which  he  could  do  it 
Another  point  raised  was  whether  the  surviving  partner,  James  Beveridge, 
could  use  the  name  of  the  firm  in  pursuing  this  action.  That  was  a  point 
which  the  Couft  below  said  it  was  unnecessary  to  decide,  and  their  Lordships 
al$o  did  not  think  it  necessary  to  decide  it  Appt's.  counsel  had  handed  in  a 
form  of  order  embodying  the  points  already  alluded  to,  and  tliis  form  the 
House  proposed  to  adopt  As  regards  the  costs  of  the  appeal,  the  Court  below 
modified  appt  Jan^es  Beyeridge's  costs  by  one*fourth.  Tneir  Lordships  thought 
that  all  the  questions  raised  had  been  matters  peculiarly  for  the  benefit  of  the 
partnership ;  and  it  was  not  unreasonable  that  all  the  costs  of  settling  these 
questions  should  be  paid  out  of  the  partnership  funds,  and  of  course,  as  appt 
had  only  one-fourth  share  of  tb®  profits,  he  would  bear  only  that  proportion. 
The  order  drawn  up  would  thus  substantially  reverse  the  parts  of  the  inter- 
locutor complained  of  by  appt,  a^d  the  cause  would  be  remitted  to  the  Court 
of  Session  to  settle  the  terms  of  the  special  mandate  which  the  firm  should 
execute,  defining  the  powers  of  the  manager. 

Lord  Chelmsford  regretted  that  these  p^ies  should  not  have  been  able  to 
agree  on  some  mode  of  carrying  on  this  prosperous  business  without  resorting 
to  a  court  of  law.  The  business  had  certainly  prospered  under  the  managment 
of  Robert  Beveridge,  but  it  was  clear  that  he  nad  taken  an  erroneous  view  of 
his  powers  as  manager.  It  was  therefore  necessary  that  James  Beveridge,  who 
had  been  reduced  to  a  cipher  by  the  course  of  management,  should  want  to 
know  how  far  these  things  were  legal  and  competent,  and  what  was  his  own 
position.    The  manager  clearly  was  not  entitled  to  the  powers  of  a  partner,  for 
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the  deed  expieesly  treated  those  powers  as  distinct  from  those  of  a  partner;  and 
though  the  tmstees  were  to  represent  the  deceased  Erskine  Beveridge,  yet  they 
were  not  each  partners,  but  were  only  collectively  one  partner.  That  was 
clearly  intended  by  the  deeds  to  be  the  mutual  position  of  the  parties.  The 
manaeer  had  claimed  to  leave  blank  cheques  to  be  filled  up  by  his  clerks  ;  but 
he  had  not  only  no  right  to  do  so,  but  he  had  no  right  even  to  fill  up  cheques 
for  small  sums  and  leave  them  at  the  disposal  of  clerks,  and  more  especially  as 
the  other  partner,  James  Beveridge,  was  at  hand  to  si^  such  cheques  as  were 
needed.  For  similar  reasons  the  manager  was  not  entitled  to  order  as  he  had 
done  the  power-looms,  and  to  engage  for  a  term  of  years  certain  clerks,  which 
might  have  involved  the  firm  in  serious  liabilities.  The  proper  course,  there- 
fore, was  to  reverse  the  findings  of  the  Court  below,  and  to  remit  the  case,  that 
the  terms  of  a  procuratory  might  be  granted  by  the  firm  to  Robert  Beveridge, 
settling  his  powers  as  regards  the  signing  of  the  name  of  the  firm  to  deeds  and 
documents  hereafter. 

Lord  Westbury  concurred. 

Sir  R.  Palmer,  for  the  appt,  reminded  their  Lordships  that  there  was  a  cross 
appeal,  and  that  it  ought  to  be  dismissed  with  costs. 

Lord  Westburt  said  that  having  regard  to  the  future  conduct  of  the  busi- 
ness, it  would  be  much  better  for  the  parties  to  agree  to  merge  this  cross  appeal 
in  the  principal  appeal,  so  that  the  costs  might  all  go  togetlier  in  one  sum. 

Sir  K.  Palmer  had  not  a  word  to  sar  against  the  arrangement. 

Reversed  in  part,  and  cause  remitted  with  opinion.  Costs  of  all  parties  to 
come  out  of  the  partnership  funds. 

Harvet  V,  Farquhar. — Feb.  22. 
(In  the  Court  of  Session,  July  12,  1870,  8  Macph.  971.) 

Husband  and  Wife — Divorce — Forfeiture  of  Provisions  by  Adulterer, — The  " 
appellant  Harvey,  who  liad  in  1842  married  Miss  Hunter,  and  been  divorced 
in  1847  for  adultery  committed  by  him,  sought  for  declarator  that  he  had  not 
forfeited  that  part  of  the  provision  in  his  marriage  contract  which  was  derived 
from  funds  of  his  own,  and  which  was  made  an  alimentary  provision.  The  Court 
of  Session  held  he  had  forfeited  everything  to  the  wife,  as  if  he  had  been  dead. 

The  Lord  Chancellor  (Hatherley). — The  question  was  as  to  the  effect  of 
the  divorce  on  the  interest  of  appt.  in  the  funds  vested  in  the  marriage  trustees. 
On  the  marriage  a  sum  of  £4000  was  settled  by  the  husband,  and  about  £1700 
by  the  wife  and  her  father.  Those  funds  were  vested  in  the  marriage  trustees, 
and  they  were  held  to  be  not  liable  for  the  husband's  debts  or  deeds,  or  to  the 
legal  diligence  of  his  creditors.  The  interest  was  to  be  paid  during  the  joint 
lives  of  the  married  parties  to  the  husband  for  the  maintenance  and  support 
of  himself  and  his  spouse  and  family ;  and  at  the  dissolution  of  the  marriage 
by  death  of  either  party,  if  there  were  issue  alive,  the  income  to  be  paid  to  the 
survivor,  and  on  the  survivor's  death,  the  principal  to  be  equally  divided 
among  the  children.  There  was  one  child  now  alive  and  married.  The  Court 
of  Session  had  held  that,  by  virtue  of  the  divorce,  all  the  interest  of  the  hus- 
band in  this  fund  had  ceased  as  if  he  had  been  actually  dead,  and  that  the 
wife's  interest  came  into  full  operation.  That  was  so  decided  on  the  authority 
of  a  law  which  had  existed  for  two  or  three  hundred  years  in  Scotland,  but 
it  had  been  argued  at  the  bar  that  there  had  never  been  an  opportunity  for 
the  House  of  I^ords  to  review  and  confirm  the  doctrine.  It  was  said  that  in 
1573  a  statute  had  passed  providing  that  in  case  of  wilful  desertion  by  a 
married  person,  that  person,  after  decree,  should  lose  and  forfeit  all  the  donor- 
tiones  propter  nuvtias.  It  was  said  that  the  Court  had,  by  analogy,  without 
authority,  extenaed  the  statute  to  the  case  of  divorce  for  adultery,  and  that  by 
an  error  in  Lord  Stair's  work  there  had  ^own  up  a  doctrine  of  this  kind,  which 
had  been  acted  on  ever  since,  though  quite  unwarranted.  Now  it  seemed  that 
the  error  alleged  could  not  be  relied  on  as  the  source  of  this  doctrine.  Nor 
could  it  be  contended  that  there  was  no  common  law  on  the  subject  before  the 
Beformatioiiy  for  it  had  always  been  allowed  in  the  Church  to  obtain  a  divoree 
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a  mensa  et  thoro,  and  an  old  authority  in  the  books  in  Scotland  in  1540  showed 
that  was  then  the  law  of  Scotland,  and  that  a  forieiture  like  that  now  in  ques- 
tion  then  existed  as  a  consequence  of  the  divorce.  The  doctrine  of  the  law  of 
Scotland  as  to  adultery  had  always  been  more  severe  than  that  of  the  law  of 
England,  and  an  eariy  statute  in  Scotland  made  adultery  a  capital  offence. 
Then  the  series  of  decisions  for  two  hundred  years  was  too  strong  an  authority 
in  favour  of  this  doctrine  to  justify  any  Court  in  now  disrega^in^  it  The 
House  could  not  take  upon  itself  to  overrule  all  the  chain  of  authonty  merely 
because  some  dicta  of  juages  and  text  writers  occasionally  suggested  doubts  as  to 
the  true  origin  of  the  rule.  Then,  if  the  doctrine  was  well  founded,  did  it  apply 
to  the  property  brought  into  the  marriage-settlement  by  the  husband  as 
well  as  by  the  wife  ?  Tnere  seemed  no  ground  for  any  distinction  between  them. 
For  these  reasons  the  judgment  of  the  Court  below  should  be  affirmed  with  costs. 

Lord  Chelmsford — It  had  been  satisfactorily  shown  that  the  origin  of  this 
rule  of  law  in  Scotland  was  part  of  the  common  law,  and  anterior  to  the 
Reformation  ;  and  Stair,  Erskine,  Bankton,  Kames,  and  Bell  all  agreed  that  it 
was  well-settled  law.  There  was  no  reason  for  supposing  there  had  been  any 
misprint  in  the  editions  of  Stair  to  account  for  the  cioctrine  otherwise.  There 
was  no  sound  reason  for  drawing  a  distinction  as  to  the  forfeiture  of  the  hus- 
band's contribution  to  the  funds  of  the  marriage  trustees  out  of  his  own  pro- 
perty, for  eveiy  donatio  propter  nupticu  was  foneited,  except  where  the  tocher 
nad  been  received  and  spent,  in  which  case  the  husband  was  not  called  upon 
to  restore  it  It  was  argued  that  the  fund  was  not  liable  to  the  husband's  acts 
and  deeds,  and  that  divorce  was  his  act  or  deed ;  but  it  was  not  the  divorce, 
it  was  only  the  adultery  that  was  his  act,  and  that  made  all  the  difference. 
That  clause  in  the  marriage  contract  had  now  ceased  to  have  any  operation. 

Lord  Webtbuby — This  was  an  attempt  to  reverse  not  only  a  long  series  of 
decisions,  but  also  to  ui)8et  a  rule  of  la^^  in  Scotland  which  had  become  almost 
part  and  parcel  of  the  institution  of  marriage.  It  was  not  surprising  such  a 
rule  had  been  adopted,  seeing  the  extraordinary  severity  w^ith  wiiich  adultery 
had  been  treated  m  that  law.  The  husband's  fund  fell  within  the  rule  of  a 
donatio  propter  nuptias,  and  was  forf'eited  upon  the  divorce  for  his  adultery. 
It  was  not  for  the  House,  which  was  bound  to  administer  the  law  of  Scotland, 
to  arrogate  the  right  of  overturning  a  law  which  had  existed  so  many  years,  and 
which  had  become  an  established  basis  for  dealing  with  property  in  that  country. 

Affirmed  with  costs, 

Catton  and  Husband  v.  Mackenzie, — March  11. 
(In  the  Court  of  Session,  July  19, 1870,  8  Macph.  1049.) 

General  Disposition — Entail— Rutherjurd  Act — Succession, — The  circumstances 
of  this  case  are  stated  in  the  C.  of  S.  report,  and  in  the  Lord  Chancellor's  opinion. 

The  Lord  Chancellor  (Hatherley). — The  action  was  raised  to  have  it 
declared  that  appt  was  entitled  to  have  the  estate  of  Dundonnell  conveyed  to 
her,  on  the  ground  that  her  father's  trust-disposition  and  settlement  gave  all 
his  estate,  heritable  and  moveable,  to  his  trustees  for  certain  purposes,  and  for 
her  benefit,  and  that  though  he  was  an  heir  of  entail  of  the  estate  in  question, 
yet  that  he  could  effectually  dispose  of  it  in  that  way,  because,  though  he  did 
not  specifically  name  the  estate  of  Dundonnell,  he  had  certain  powers  of 
absolute  disposition  over  the  estate,  owing  to  defects  in  the  deed  of  entail. 
Bespt  reliea  upon  two  points,  (1)  that  the  entail  was  valid  ;  and  (2),  even  if 
it  was  not,  still  the  general  clause  in  the  trust-disposition  did  not  convey  it  for 
the  purposes  specified.  As  to  the  first  of  these  grounds,  the  L.  0.  (Mackenzie) 
held  that  the  entail  was  valid.  The  First  Division  held  that  it  was  unnecessary 
to  decide  the  first  point  as  to  the  validity  of  the  entail,  and  it  was  enough  that 
the  second  point  was  good — namely,  that  the  trust-disposition  did  not  convey 
the  estate  to  the  trustees.  So  the  First  Division  recalled  the  L.  O.'s  interlocu- 
tor, but,  nevertheless,  decided  in  favour  of  respt  on  the  other  ground.  It  was 
proper  to  take  the  first  point  of  the  case  into  consideration,  for  it  appeared 
that  ^  great  many  other  entails  would  be  affected  if  it  were  held  by  their  Lord- 
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ships  that  the  prcqent  one  was  ilivalid  under  s.  43  of  the  **  Rutherfuid  Act." 
Now  the  point  as  to  the  entail  was  this : — There  were  the  usual  prohibitions 
and  clauses  irritant  and  resolutive  preventing  the  heirs  of  entail  from  selling  or 
alienating  or  burdening  the  estate,  or  altering  the  order  of  succession ;  out 
there  was  an  exception  made  as  regards  the  power  of  burdening  the  estate  with 
a  sum  in  the  nature  of  a  charge  for  younger  children  to  the  extent  of  three 
years'  income  of  the  estate.  As  far  as  the  power  of  burdening  the  estate  went, 
the  prohibitions  and  the  irritant  clause  against  burdening  the  estate  were 
relaxed.  The  appellant  contended  that,  this  being  an  incomplete  fettering 
of  the  heir  of  entail,  inasmuch  as  it  left  him  open  to  burden  the  estate  to  some 
extent,  it  was  in  effect  the  same  thing  as  if  all  the  other  fetters  were  gone.  The 
Act  declared  that  if  the  deed  of  enteil  was  defective  or  ineffectual  as  regards 
any  one  of  the  prohibitfons,  then  the  tailzie  should  be  deemed  to  be  invalid  and 
ineffectual  as  regards  all  the  prohibitions.  The  argument  had  been  that  the 
heir  of  entail  could  by  the  exception  in  this  entail  burden  the  estate  in  such  a 
way  as  to  cause  the  estate  to  be  subiect  to  adjudication  for  the  three  years' 
income,  and  thus  all  the  fetters  fell  off.  Now,  this  was  a  misapprehension  of 
the  meaning  of  the  section  of  Act.  The  mischief  against  which  that  section 
was  directed  was  where  the  heir  of  entail  had  it  in  his  power,  owing  to  some 
defect  or  slip  in  the  drawing  up  of  the  entail,  to  sell  or  burden  it,  or  alter  the 
order  of  succession  generally,  and  having  this  at  any  time  in  his  power,  it 
created  so  much  uncertainty  as  to  the  future  dealing  with  the  estate  that  the 
Legislattire  deemed  it  was  better  to  declare  the  entail  void  altogether.  But  it 
was  quite  different  where  the  owner  of  the  estate  had  excepted  from  the  pro- 
hibitions the  limited  power  of  burdening  the  estate  t%  a  limited  class — namely, 
his  younger  children,  and  for  a  limited  purpose.  There  was  nothing  inconsist- 
ent in  relaxing  the  general  fetters  to  this  specified  and  limited  extent  That 
was  the  reason  on  which  he  put  his  judgment— namely,  that  the  clause  did  not 
apply  to  a  case  of  this  kind,  and  that  it  was  competent,  both  in  Scotland  and 
in  England,  for  the  owner  of  an  estate  to  allow  a  limited  power  of  burdening 
the  estate  for  provisions  in  favour  of  younger  children,  and  yet  prevent  the 
estate  being  sold  or  burdened  by  his  general  creditors.  Whether,  if  a  similar 
exception  had  been  made  in  the  entail  as  to  the  heir  of  entail  selling  part  of  the 
land  for  feus,  it  would  have  been  equally  untouched  by  the  43d  section,  it  was 
not  necessary  to  say.     It  was  enough  that  the  present  case  was  not  within  the  Act. 

Lord  Chelmsford  concurred. 

Lord  Westbury  concurred,  observing  the  ingenuity  of  the  objections  to  these 
Scotch  entails  might  well  have  been  deemed  exhausted  by  this  time ;  but  it 
appeared  that  there  were  still  points  which  those  who  attack  such  settlements 
were  disposed  to  rely  upon.  The  argument  of  appellant  was  that  because  the 
power  of  the  heir  of  entail  to  burden  the  estate  to  a  limited  extent  was  left 
open,  therefore  it  was  equally  left  open  as  to  all  the  other  points  under  the  43d 
section  of  the  Rutherfum  Act.  .There  might  be  some  colour  for  such  a  con- 
tention if  the  effect  had  been  to  allow  the  estate  itself  to  be  adjudged  for  those 
provisions  to  yoimger  children,  but  that  was  not  necessary  in  this  case.  The 
principal  estate  was  left  untouched,  and  there  was  merely  a  mode  of  reaching 
the  rents  to  the  extent  of  three  years.  He  thought  that  it  would  not  be  incom- 
petent, for  example,  for  one  heir  to  burden  the  estate  at  all  if  there  were  already 
a  bunien  of  three  years'  rent  on  the  estate  made  by  some  prior  heir.  But, 
except  to  the  limited  extent  of  taking  three  years'  rent  from  the  heir,  there  was 
no  other  mode  of  getting  at  the  estate  itseif  imder  this  entail.  The  case  did 
not  therefore  come  within  the  Rutherfurd  Act.  There  must  be  many  Scotch 
entails  now  in  existence  with  a  similar  exception  in  favour  of  younger  children, 
and  if  this  objection  were  allowed  to  prevail,  all  those  settlements  might  be 
unsettled  and  much  mischief  created.  The  limited  nature  of  the  exception  left 
all  the  other  fetters  in  full  force,  and  the  ingenuity  of  the  appellant^s  counsel 
could  not  therefore  prevail.  There  was  no  colour  for  their  contention  either  in 
the  deed  of  entail  or  the  construction  of  the  Rutherfurd  Act^  or  in  any  other 
authority,  or  in  the  practice  of  the  law  of  Scotland. 

Affirmed,  with  costs. 
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fLoUB  of  CdBtB  in  Cottti  of  SteBton. 

FIRST  DIVISION. 
Scott,  &c.  t?.  Coupeb. — March  16. 

Bankruptcy — Sequestration — Application  for  Discharge, — This  was  an  appeal 
against  a  decision  of  the  Sheriff  of  Edinbuigh,  in  a  petition  by  a  sequestrated 
bankrupt,  Couper,  for  dischai^  It  was  held,  inter  alia,  altering  the  judg- 
ment 01  the  Sheriff,  that  the  application  for  dischaige  was  not  in  conformity 
with  8.  146  of  the  statute,  in  respect  that  the  consents  by  the  creditors  did 
not  contain  a  direct  reference  to  the  report  by  the  trustee,  the  requirement  to 
that  effect  at  the  end  of  the  section  being  imperative,  and  not  merely  directory. 
Remit  to  the  Sheriff  to  refuse  the  application. 

AU. — Rhind.       Agents — Memies   dt    Cameron,    S,S,C. AIL — M^Kechnie, 

Agent— fVm,  Black,  S,tLC. 

SECOND  DIVISION. 

BRITISH  FISHERIES  SOCIETY  V,  MAGISTRATES  OF  WICK. — Jan,  30. 

Burgh  Assessment — Power  to  accumtUate  Assessment  for  rebuilding  Bridge. — 
By  s.  33  of  23  and  24  Vic,  cap.  201,  the  management  of  roads  and  bridges 
within  the  boundaries  of  Wick  was  transferred  to  the  Magistratea  The  Act 
authorises  them  to  levy  an  annual  assessment  not  exceeding  6d.  in  the  pound. 
The  question  raised,  in  the  present  action  of  suspension  by  tne  British  Fisheries 
Society,  was  whether  the  Magistrates  were  entitled  to  levy  an  assessment  for  the 
purpose  of  acciuuulating  «  fund  for  rebuilding  the  bridge  over  the  river  Wick. 
The  L.  O.  (Gifford)  granted  interdict  against  the  Magistrates  levying  the  assess- 
ment, holding  that  tiiey  were  not  entitled  to  levy  it  for  more  than  the  current 
year.  Resptd.  reclaimed.  The  Magistrates  stated  that  they  intended  to  rebuild 
the  bridge,  and  that  the  expense  would  be  about  ;£2500.  The  Court  held  that 
susprs.  had  not  taken  the  pix)per  mode  of  obiecting  to  the  pix)ceeding8  of  the 
Magistrates.  If  they  had  any  ground  of  complaint,  an  interdict  against  the  pro- 
posed application  of  the  funds  or  a  declaration  as  to  their  right  might  be 
Drought  The  interdict  against  the  assessment  of  the  year  would  not  prevent 
the  Magistrates  applpng  the  funds  already  in  their  hands  to  rebuilding  the 
bridge.  On  the  merits  also  they  held  that  the  L.  0.  was  wrong.  A  wide  dis- 
cretion was  given  to  Magistrates.  The  Magistrates  were  not  only  entitled  but 
were  bound  to  maintain  the  bridge.  The  repair  or  rebuilding  of  the  bridge  was 
within  the  meaning  of  maintenance  of  the  thoroughfare,  which  was  a  duty  im- 
posed on  the  Magistrates  as  trustees  for  the  roads  and  bridges.    Interdict  refused. 

Act. — Watson,  Black,     Agent — D.  Curror,  S,S.C, AIL — ISoL  Gen,  Clark, 

Asher,    Agents — Home,  Home  S  Lyell,  IF.S. 

MORGAN  V,  SMART. — March  14. 

Cautioner — Discharge  of  Co-cautioner — Mercantile  Law  Amendment  Act. — 
Pursuer  having  sold  a  goodwill  and  stock-in-trade,  valued  at  £105,  two  sureties 
for  A,  the  purchaser,  gave  separate  letters  of  guarantee — defr.  to  the  extent  of 
£36,  and  another  to  the  extent  of  £70,  both  payable  at  Whitsunday.  A  died 
bankrupt  Pursuer  received  from  the  secona  co-cautioner  a  dividend  on  the 
amount  of  his  guarantee.  In  an  action  against  the  defr.  upon  his  guarantee,  the 
L.  0.  (Giffonl)  held,  among  other  grounds  of  judgment,  that  he  was  discharged 
by  the  pursuer's  acceptance  of  a  composition  from  the  co-cautioner's  estate,  both 
at  common  law  and  under  the  Mercantile  Law  Amendment  Act,  s  9. 
The  Court  recalled,  and  held  that  the  Mercantile  Law  Amendment  Act  did  not 
apply,  because  the  sureties  were  separately  bound  each  for  a  specific  sum,  so 
that  there  was  no  unity  of  obligation  as  between  them ;  while  the  statute  clearly 
applied  only  to  cases  where  the  sureties  were  bound  together  in  solidum,  or  con- 
junctly and  severally  for  the  whole  debt. 

AcL — McLaren,  Nevay,    Agent— J,  K,  Crawford,  S.S,C. AlL—SoL  Geik 

Clark,  Bhind,    Agents— Ferguson  4b  Junnjtr,  W,&. 
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PAPERS  OF  SCOTTISH  LAW  AMENDMENT  SOCIETY.^ 

PROPOSED  CHANGES  IN  THE  JUDICIAL  ARRANGEMENTS 

OF  THE  COUNTRY. 

By  W.  a  Brown,  Esq.,  Advocate. 

Read,  23rd  January ,  1872. 

In  offering  for  your  consideration  a  few  of  the  thoughts  that  have 
occurred  to  me  in  regard  to  the  judicial  arrangements  of  the  coun- 
try, I  wish  at  the  outset  to  clear  the  ground  of  some  collateral  topics 
that  operate  only  with  a  disturbing  influence.  And,  first  of  all,  let 
me  say  that  I  assume  the  Supreme  Court  as  a  necessary  condition 
of  the  argument.  There  may  be  but  little  logic  in  this  assump- 
tion; for  a  comprehensive  survey  of  the  question  on  d  priori 
abstract  grounds  would  require  us  to  pause  with  equal  care  over  the 
highest  and  the  lowest  step  of  the  judicial  ladder.  But  we  are  met 
here  for  the  purpose  of  discussing  practical  suggestions  for  the 
amendment  of  the  law,  in  connection  with  the  felt  necessities  of  our 
daily  life,  not  to  propound  visionary  schemes  adapted  merely  to 
conjectural  conditions  of  society. 

1  consider  no  apology  to  be  due  to  any  one  for  drawing  the 
subject  under  your  attention,  and  pressing  it  on  the  public  notice. 
The  imputation  of  personal  motives  has  hitherto  wrought  incalcul- 
able mischief,  and  the  sooner  we  clear  ourselves  of  that  dread  the 
better.  The  question  is  beset  on  all  hands  by  the  action  of  self- 
interest  ;  it  is  simple  affectation  to  deny  that ;  nobody  ever  does  so 
without  injuring  the  cause  he  professes  to  serve.  If  only  we  keep 
in  view  that  the  touchstone  to  which  every  scheme  of  reform  must 

*  The  papers  selected  for  publication  by  the  Council  of  this  Societjr  will,  by 
arrangement,  be  published  in  the  Journal  of  JuriaprudeTice ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Journal ;  and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  the 
style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society.  , 
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be  ultimately  brought  is  the  advantage  of  the  public  service,  the 
less  we  say  about  motives  and  personal  interests  the  better.  No 
object  is  gained  by  denouncing  suggestions,  otherwise  worthy  of 
consideration,  by  representing  them  as  selfishly  inspired.  The 
public,  in  whose  name  these  high  professions  of  virtue  are  made,  are 
abundantly  able  to  look  after  themselves.  And  in  close  connection 
with  this  there  is  another  point  which  requires  attention.  You 
hear  it  constantly  said  that  the  interests  of  the  profession  march 
hand  in  hand  with  the  intereste  of  the  public ;  and  that,  in  provid- 
ing for  the  one,  we  are  securing  all  that  can  be  reasonably  done  for 
the  other.  In  one  sense  this  is  quite  true ;  and  the  profession  would 
not  have  found  itself  in  the  sore  straits  in  which  it  is  now  placed 
if  it  had  been  more  mindful  of  the  fact  that  it  exists  for  the  public, 
and  not  the  public  for  it.  But  the  statement  is  fallacious  if  inter- 
preted to  mean  that  the  regulation  of  professional  interests  is  not  a 
primary  object  for  the  reformer  to  hold  in  view.  The  legitimate 
interests  of  the  profession  all  the  more  urgently  require  attention 
at  present  that  there  is  danger  of  an  intemperate  revolt  against 
them,  from  which  the  public  would  eventually  suffer.  I  refrain 
however  from  dwelling  upon  this  point.  That  the  good  of  the 
country  can  be  promoted  without  a  due  regard  to  the  interests  of 
the  several  legal  corporations  is  too  tratisparent  a  paradox  to  re- 
quire to  be  seriously  exposed. 

It  is  a  wide  subject  the  judicial  arrangements  of  the  country ; 
but  the  form  in  which  they  bulk  at  present  in  the  public 
view  is  the  relation  in  which  the  Court  of  Session  stands  to  the 
inferior  tribunals  of  the  country.  The  Eoyal  Commissioners  took 
evidence  upon  this  point  first,  thereby  marking  the  direction  in 
which  the  current  of  opinion  had  even  then  perceptibly  set  in.  Of 
the  Court  of  Session  I  have  little  to  say,  at  least  directly.  Its  pro- 
cedure stands  at  present  under  Mr.  Gordon's  Act  of  1868,  which, 
as  a  Procedure  Act  merely,  is  entitled  to  much  of  the  credit  it 
has  received.  What  is  wanted  to  render  its  machinery  more 
eftective  may  be  provided  by  Act  of  Sederunt, — a  medium  through 
which  I  have  long  thought  many  more  reforms  might  be  eff'ected 
than  have  been  accomplished  by  Legislative  means.  The  profession 
comjjlains,  and  I  think  with  reason,  of  the  perpetual  tinkering  of 
the  Court  of  Session;  but  if  more  ample  powers  were  committed 
to  the  Lord  President  in  piwsentia  dcyndnortim,  much  needed  reform 
might  be  silently  introduced  without  that  ceaseless  agitation  wdiich 
is  so  pregnant  with  danger  to  a  venerable  institution.  An  Act  of 
Sederunt,  however,  is  now  very  much  needed  if  the  Outer-House  is 
to  retain  its  place  with  advantage  as  a  Court  of  primary  jurisdiction. 
I  observe  that  Lord  Justice-Clerk  Moncreift'  dissents  from  the  report 
of  the  Commissioners,  on  the  ground  "  that,  until  the  Inner-House 
comes  to  act  in  the  majority  of  cases  as  a  court  of  first  instance,  no 
change  that  can  be  made  will  have  any  material  effect  in  aflbrding 
to  suitors  the  economy  and  despatch  which  are  essential  to  the  full 
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efficiency  of  the  Court"  I  do  not  now  pause  to  consider  the  force 
of  this  protest ;  but  it  receives  a  fresh  point  every  day  the  Outer- 
House  continues  in  the  state  of  inaction  in  which  it  is  now  slumber- 
ing. What  is  the  proper  remedy  I  do  not  undertake  to  say.  It  is 
pretty  certain,  however,  that  the  idea  of  the  Act  of  Sederunt  of  1865, 
of  putting  cases  to  the  end  of  the  roll  when  parties  fail  to  appear, 
and  giving  one  the  option  of  taking  decree  against  the  other,  has 
proved  wholly  unavailing.  I  incline  to  think  that  nothing  will 
suffice  short  of  fixing  peremptory  diets,  as  in  the  Inner-House,  but 
I  see  difficulties  in  the  way  of  this  suggestion  which  I  cannot  now 
undertake  to  solva 

The  question  which  I  wish  to  bring  more  specially  under  your 
notice  has  reference  to  the  existing  constitution  of  the  Sheriff-court. 
I  make  this  selection  out  of  the  numerous  topics  that  have  engaged 
the  attention  of  the  Commissioners,  because  I  believe  that  round  it 
centres  all  that  is  of  national  concern,  both  for  the  profession  and 
the  country.  During  the  last  fifteen  years  the  Sheriff-courts,  like 
the  County  Courts  in  England  and  the  Courts  of  the  Chairmen  of 
Quarter  Sessions  in  Ireland,  have  become  formidable  rivals  of  the 
Supreme  Court  No  doubt  it  will  be  said  that  this  has  taken  place 
with  advantage ;  and  I  am  free  to  confess  that  the  question  stands 
excluded  from  argument  if  the  gain  of  the  public  service  can  be 
established  as  the  result  of  this  development.  But  I  am  now  speak- 
ing of  the  fact,  which  I  think  admits  of  no  doubt  On  the  one 
hand,  the  privative  jurisdiction  of  the  Court  of  Session  is  more 
important  in  principle  than  in  determining  the  amount  of  litigation. 
On  the  other  hand,  it  is  matter  of  notoriety  that  in  large  commercial 
towns,  such  as  Glasgow,  Greenock,  Aberdeen,  and  Dundee,  the 
Sheriff-courts  are  used  as  courts  of  first  instance  in  important  and 
valuable  suits  to  as  great,  if  not  a  greater,  extent  than  the  Court  of 
Session.  So  much  is  this  so  that  it  is  no  exaggeration,  in  regard  at 
least  to  questions  of  mercantile  law,  to  speak  of  a  Supreme  Court  in 
the  plural  and  even  in  the  collective  number. 

The  reason  of  this  state  of  matters — although  the  fact  is  more  im- 
portant for  us  than  the  reason — is,  I  fear,  not  generally  apprehended. 
It  is  commonly  supposed  to  be  the  result  of  an  extension  of  juris- 
diction in  the  Sherifi-court  This  I  take  to  be  a  great  mistake ;  and 
the  Court  of  Session  might  not  have  been  reduced  to  its  present 
straits  had  it  been  less  ready  to  apply  the  flattering  unction  to  its 
souL  No  doubt  the  Sheriff-courts  are  every  day  acquiring  an  ex- 
tended jurisdiction ;  but  that  is  purely  the  creation  of  statute,  having 
reference  mainly  to  matters  that  could  only  be  placed  with  advan- 
tage under  control  of  the  local  jurisdiction.  The  increase  of  business 
in  the  Sheriff-court  dates  from  the  passing  of  the  Act  of  1853,  and 
is  directly  referable  to  the  improvements  in  procedure  introduced 
by  that  statute.  At  that  time  the  country  was  groaning  under  the 
two  giant  abuses  of  expense  and  delay,  which  had  not  spent  their 
force  even  in  the  days  when  Lord  Ormidale  had  the  courage  to 
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denounce  them  as  the  scandal  of  the  age.  The  Sheriff-courts  wen. 
wise  in  their  day  and  generation.  They  saw  their  advantage,  and 
set  about  putting  themselves  into  a  state  of  efficiency,  so  as  to  win 
the  public  favour  and  deserve  its  confidence.  They  succeeded ;  and 
the  countiy  was  but  too  glad  to  find  a  refuge  from  the  evils  that 
raged  in  the  Parliament  House.  This  is  the  true  secret  of  the 
decline  of  business  in  the  Court  of  Session. 

We  are  concerned,  however,  mainly  with  the  fact  that  the  Court 
of  Session  now  finds  itself  placed  in  a  position  of  antagonism  to  the 
courts  below ;  with  the  result  of  a  serious  loss  of  efficiency,  and  a 
consequent  sacrifice  of  its  public  usefulness.  The  direct  evil  of  this, 
of  course,  is  that  the  country  has  to  bear  the  cost  of  maintaining 
the  Supreme  Court,  from  which  it  gets  comparatively  little  good. 
But  there  is  another  form  of  mischief  which  may  not  tell  so  rapidly, 
but  will  tell  in  the  long  run  with  a  more  fatal  effect.  If  the  Court 
of  Session  is  to  be  continued  up  to  its  full  equipment,  the  Bar  has 
to  provide  thirteen  Judges ;  at  present  it  has  in  addition  to  furnish 
sixteen  Sheriffs.  Now,  will  any  one  acquainted  with  the  facts 
maintain  that  we  are  doing,  or  have  any  prospect  of  doing,  either 
the  one  or  the  other,  not  to  speak  of  both  ?  The  figures  I  have  men- 
tioned are,  perhaps,  not  to  be  taken  together,  because,  although  the 
office  of  Sheriff  has  never  been  understood  to  evidence  a  qualification 
or  to  ground  a  claim  for  promotion  to  the  Bench,  it  has  always 
happened  that  a  large  proportion  of  our  Judges  have  held  the 
inferior  offica  This  would  require  some  abatement  of  the  number 
which  the  Bar  has  to  return  as  adequate  to  discharge  judicial  duties. 
But  to  leave  the  Sheriffs,  as  a  separate  body,  out  of  view  altogether, 
the  fact  still  remains  that  we  are  sorely  pressed  for  our  thirteen 
Judges.  And  the  question,  all  important,  is.  What  in  these  event- 
ful circumstances  shall  be  done  ?  Those  who  differ  from  me  in  this 
matter  will  arrive,  of  course,  at  a  different  result ;  but  I  hold  the 
opinion  very  strongly  that  the  efficiency  of  the  Supreme  Court, 
embracing  the  elevation  of  the  Bar  and  the  supremacy  of  the  Bench, 
is  an  object  of  primary  importance  for  the  law,  for  its  uniformity, 
strength,  and  purity ;  for  the  good  of  the  country,  and  for  the  place 
which  the  country  is  to  occupy  in  the  estimation  and  in  the  councils 
of  other  nations.  The  country  may  have  had  good  reason  to  com- 
plain of  the  Court  of  Session,  but  I  am  sure  it  has  not  yet  become 
the  dupe  of  such  a  shallow  creed  as  to  depreciate  the  value  or  forget 
the  services  of  the  most  national  of  its  institutions, 

I  think  I  need  hardly  detain  you  with  any  argument  in  favour  of 
a  Supreme  Court,  or  pause  to  foil  the  calumny  that  we  are  seeking 
our  own  interests  when  endeavouring  to  make  it  worthy  of  the 
respect  and  confidence  of  the  country.  At  the  same  time,  let  me 
point  out  that  this  can  only  be  done  in  one  way ;  and  that,  while 
rightly  claiming  that  the  Court  of  Session  shall,  as  far  as  possible, 
be  the  channel  of  administration,  we  must  recognise  and  give  effect 
to  the  changed  conditions  under  which  it  has  now  to  serve  the 
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country.  We  must  wean  ourselves  from  the  habit  of  wearing  the 
spectacles  of  our  ancestors.  More  necessary  still,  we  must  drop 
the  conceit  of  dwelling  on  the  historical  prestige  of  the  Court 
of  Session.  It  was  at  one  time  a  great  and  stately  institution, 
keeping  alive  the  lamp  of  human  knowledge ;  what  it  has  done  in 
the  interests  of  truth  and  justice  the  world  will  not  willingly  let 
die.  But,  valuable  as  they  were  in  their  day  and  generation,  we 
have  been  long  emancipated  from  these  old-world  remembrances. 
Legal  knowledge  is  no  longer  the  monopoly  of  Edinburgh  lawyers 
— legal  interests  have  everywhere  blended  with  the  ordinary  life  of 
the  community.  As  a  necessary  result,  the  administration  of  justice 
has  become  a  homelier,  more  practical,  more  every- day  duty. 
To  shift  our  standpoint  of  view  may  be  more  material  than  to  recast 
our  arrangements,  but  something  must  be  done  to  bring  the  pro- 
ceedings of  the  Court  into  harmony  with  the  practical  sympathies 
of  the  nation.  If  we  do  this  we  may  not  altogether  free  ourselves 
from  the  reproach  of  looking  to  our  own  professional  interests  as  the 
sumimim  bonum ;  we  have  still  to  look  forward  to  a  certain  amount 
of  obloquy,  even  when  we  don't  deserve  it — ^that  is  but  a  part  of  our 
punishment  But  if  we  set  about  the  matter  honestly  there  need 
be  no  dread  of  the  cry  that  has  been  so  studiously  fostered,  that  the 
country  has  had  enough  of  the  Court  of  Session,  and  won't  object 
to  part  with  it.  The  country  knows  a  great  deal  better  what  is  for 
its  advantage. 

I  have  been  thus  careful  to  state  the  question,  because  I  think 
circumstances  have  driven  us  to  this — that  we  must  choose  between 
the  Court  of  Session  and  the  Sheriff-court,  as  now  constituted,  as 
the  tribunal  which  is  to  do  the  real  work  of  the  country.  There  is 
no  longer  any  room  for  both.  The  number  of  cases  requiring  judi- 
cial determination  has  decreased  immensely,  not  only  in  Edinburgh, 
but  throughout  the  country;  and  we  are  confronted  with  the 
result  that  we  cannot  continue  to  support  two  courts  of  co-ordi- 
nate jurisdiction  independent  of  each  other,  as  the  Supreme  and 
Sheriff-court  practically  are,  and  have  been  for  many  years  past. 
Personally  I  have  been  very  slow  to  realise  this  fact.  Even  when 
admitting  the  impression  that  the  conclusion  was  unavoidable,  I 
have  been  tempted  to  desire  a  continuance  of  the  old  arrangements 
for  the  sake  of  the  traditions  of  the  country.  It  is  difficult  to  forget 
that  they  are  associated  with  much  of  the  history  of  which  we  are 
justly  proud.  But  I  have  carefully  weighed  the  evidence  taken 
before  the  Eoyal  Commissioners,  and  I  can  no  longer  withhold  my 
conviction  that  some  part  of  the  venerable  fabric  must  give  way. 
Is  it  doubtful  where  the  foundations  of  the  new  edifice  must  be  laid  ? 
There  it  certainly  must  be  where  the  public  service  will  be  best 
consulted,  for  the  words  are  unalterably  written,  Vestigia  nvlla  re- 
trorsum.  And  if  I  am  right  in  claiming  for  the  Supreme  Court  the 
highest  reference  of  the  nation,  the  question  is  practically  answered, 
and  the  result  will  be  to  eliminate  the  non-resident  Sheriff  from  the 


286  JUDICIAL  ARRANGEMENTS  OF  THE  COUNTRY. 

judicial  constitution.  It  is,  no  doubt,  to  be  regretted  that  such  an 
important  officer  should  require  to  bend  to  the  inexorable  law  of 
progress.  But  he  will  at  least  have  the  consolation  of  knowing  that 
the  country  parts  with  him,  as  from  an  old  and  valued  servant,  with 
regret,  with  nothing  but  sunny  memories  of  the  days  in  which  they 
have  lived  and  worked  together,  and  with  the  best  wishes  for  his 
future  happiness  and  prosperity. 

I  propose,  then,  to  dispense  with  the  appeal  to  the  Sheriff,  and 
I  do  not  disguise  that  one  object  I  have  in  view  is,  by  directing 
the  bulk  of  the  business  through  the  Court  of  Session,  to  enable 
it  to  dischai-ge  its  primary  and  most  important  function.  But 
here  I  can  imagine  an  objector  to  interpose — This  is  all  very  well 
for  the  Court  of  Session,  but  you  assume  that  its  interests  and  the 
good  of  the  country  are  identified ;  and  you  have  at  least  to  prove 
that  what  you  propose,  with  an  avowedly  interested  purpose,  will 
better  conduce  to  the  public  service.  Well,  I  do  make  the  assumj)- 
tion,  and  I  decline  to  argue  that  I  do  so  on  indisputable  grounds. 
I  admit,  however,  that  the  question  still  remains,  Whether  the 
proposed  change  is  for  the  good  of  the  country  ? 

The  usual  way  of  stating  the  negative  side  of  this  question  is  to 
appeal  to  two  facts  to  which  I  have  already  referred — the  liberal 
use  of  the  Sheriff-court  as  a  court  of  first  instance  in  cases  of  import- 
ance, and  the  comparative  scarceness  of  appeals  to  the  Court  of 
Session.  These  things  are  said  to  show  that  the  country  has  already 
declared  a  preference  for  the  lower  jurisdiction.  I  shall  deal  with 
each  point  separately.  I  have  already  explained  to  you  the  cause 
of  the  decline  of  business  in  the  Court  of  Session ;  that  it  was  the 
result  of  the  public  being  driven  into  the  Sheriff-courts  in  search  of 
economy  and  despatch.  It  is,  perhaps,  putting  things  rather  in  an 
Irish  way  to  say  that  a  litigant  offers  a  tribute  to  economy  by  taking 
his  case  before  an  inferior  Judge,  where  he  has  a  greater  chance  of 
losing  it ;  but  it  is  just  such  Irishisms  that  the  public  mind  is  con- 
stantly committing  in  its  fits  of  intemperate  rebellion.  I  anticipate, 
however,  the  rejoinder — that  if  it  be  true,  as  is  alleged,  that  the 
Court  of  Session  has  refonned  itself,  there  is  nothing  standing  in  the 
way  of  a  restoration.  I  venture  to  say  there  is  a  great  deal  In 
the  first  place,  the  business  of  the  country  generally  is  very  much 
reduced,  and  that  goes  a  long  way  to  cut  down  the  margin  on  which 
rival  professional  interests  must  contend.  Then  it  is  rather  too 
much  to  expect  country  agents  to  plead  the  cause  of  the  Court  of 
Session,  and  we  know  what  opportunities  they  have,  in  the  relation 
of  agent  and  client,  of  pleading  their  own.  So  powerful,  indeed,  is 
this  influence  that  I  greatly  doubt  whether  some  of  the  business 
that  should  properly  belong  to  the  Court  of  Session  is  not  irretriev- 
ably lost,  without  hope  of  its  being  restored  by  the  abolition  of 
monopolies  in  the  department  of  agency.  Finally,  there  is  no 
fascination  like  that  exerted  on  the  mind  by  cheap  wares ;  and  the 
public  who  have  flocked  to  the  Sheriff-courts  may  be  slow  to  see 
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the  advantage  of  patronising  more  costly  establishments.  These 
causes,  both  singly  and  in  combination,  are  conclusive  against  a 
restoration. 

But  you  will  think  I  am  slow  to  come  to  the  question,  What  of 
the  95  sinners  who  sufifer  no  repentance  ?  for  it  is  very  much  in 
that  number  out  of  100  that  judgments  become  final  in  the  Sherifif- 
court.  This  fact  is  generally  urged  as  a  disclosure  on  the  part  of 
the  public  that  the  Court  of  Session  has  ceased  to  command  its 
confidenca  But  there  seem  to  me  to  be  at  least  four  reasons  which 
exclude  the  soundness  of  this  conclusion — (1)  In  the  first  place, 
there  is  no  evidence  whatever  that  the  fact  represents  the  mind  of 
the  litigant.  It  is  his  agent's  mind ;  and  that  that  is  not  slow  to 
operate  in  deterring  from  the  Court  of  Session  is  apparent  from  the 
evidence  led  before  the  Commission.  I  quote  Mr.  M'Neel  Caird, 
who  appeared  before  the  Commissioners  as  Vice-President  of  the 
General  Council  of  Procurators  in  Scotland,  and  the  whole  of  whose 
intelligent  and  candid  evidence  is  well  worthy  of  your  attention. 
He  says — 

"  We  feel  that,  although  the  great  responsibility  in  the  majoritv  of  Court  of 
Session  cases  rests  on  the  country  agent,  and  he  has  the  chief  trouble  in  getting 
up  and  guiding  the  cause,  vet  he  is  not  recognised  by  the  Court  or  by  the 
Auditor  as  a  party  to  be  paid  for  his  trouble,  while  at  the  same  time  the  law 
condemns  any  transaction  betwixt  him  and  the  town  agent  for  sharing  the 
expenses  that  are  allowed.  ...  A  litigant,  whether  successful  or  not,  has 
always  to  pay  his  country  agent  out  of  his  own  pocket.  And  we  think  it  has  a 
great  deal  to  do  with  the  starving  of  the  Court  of  Session.  Every  country  agent 
has  the  deepest  interest  in  distinguishing  the  business  of  the  Court  of  Session 
as  much  as  he  can." 

Mr.  Gair  is  to  the  same  effect — 

''Lord  Colonsay— It  has  been  said  that  under  the  present  system  business 
does  not  reach  the  Court  of  Session  which  otherwise  would  have  done  so.  Do 
you  concur  in  that  opinion  ? — I  do.  Do  you  think  that  that  has  been  the  case 
to  any  extent  ? — I  think  it  has.  What  do  you  think  has  been  the  cause? — That 
the  country  agent  advises  his  client  not  to  send  cases  to  Edinbui^h  in  conse- 
quence of  the  undue  expense  caused  by  double  agency." 

Again,  in  the  evidence  of  Mr.  Naismith — 

"Lord  Barcaple — You  have  cases  of  large  amount  in  your  Court?— Yes. 
Occasionally  cases  involving  directly  thousands  of  poimds  ?— Yes.  Do  you  find 
that  cases  of  that  sort,  as  an  almost  invariable  rule,  go  to  the  Court  of  Session  ? 
— On  the  contrary,  it  is  seldom  that  that  class  of  cases  go  there." 

To  multiply  instances  of  similar  testimony  would  be  a  waste  of 
time.  I  have  quoted  enough  to  satisfy  you  that  such  views  are 
very  prevalent,  aod  you  will  see  they  have  the  effect  of  withdrawing 
business  from  the  Court  of  Session,  both  as  regards  its  primary  and 
its  appellate  jurisdiction.  (2)  Another,  and  perhaps  a  subordinate 
reason,  explaining  the  scarcity  of  appeal,  is  the  fact  that,  before  the 
Court  of  Session  is  reached  there  has  been  in  almost  every  case 
review  of  the  judgment.  1  have  spoken  of  this  as  a  subordinate 
reason,  but  I  doubt  whether  its  significance  is  generally  adverted 
to«    One  appeal  may  be  predicated  as  redress  which  a  disappointed 
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suitor  will  invariably  seek ;  it  is  difficult  to  believe  in  the  honesty 
of  litigation  in  which  such  an  amount  of  stubbornness  is  not  shown. 
But  a  man  makes  a  very  decided  pause  when  he  comes  to  a  second 
appeal,  and  it  is  a  great  mistake  to  suppose  that  he  makes  it  a  mere 
matter  of  money.  Mercantile  men  worship  regular  balances  as  the 
very  apple  of  their  eye.  Their  aversion  is  incredible  for  an  out- 
standing debt  or  a  depending  suit,  and  they  will  compromise  or 
even  sacrifice  a  claim  rather  than  allow  it  for  any  length  of  time  to 
hang  over  their  heads.  Account  is  not  generally  made  of  the  extent 
to  which  this  is  true.  Now,  the  importance  of  the  fact  lies  in  this, 
that  as  it  is  the  first  appeal  which  is  universally  taken,  every  pains 
should  be  taken  to  see  that  it  is  made  the  best  possible,  so  as  not  to 
bring  on  the  community  the  great  evil  of  an  unsatisfied  sense  of 
justice.  I  do  not  go  the  length  of  saying  that  the  appeal  from 
the  Sheriff-Substitute  to  the  Sheriff  is  one  from  a  person  well 
informed  to  one  badly  informed — that  is  an  ill-natured  remark, 
which  has  nothing  but  cheap  antithesis  to  recommend  it.  But  the 
appeal  to  the  Court  of  Session  is  immeasurably  better,  and  I  think 
it  is  a  fair  element  to  be  taken  into  account  in  considering  the 
propriety  of  dropping  the  mid-appeal,  that  a  variety  of  causes  con- 
tribute to  render  a  second  appeal,  in  the  great  majority  of  cases,  the 
exception  rather  than  the  rule.  (3)  A  third  reason  explaining  the 
small  percentage  of  appeals  is  want  of  money ;  and  the  force  of  the 
reason  is  that  the  funds  are  expended  on  the  inferior  appeal  instead 
of  being  reserved  for  the  best.  You  have  heard  a  great  deal  of 
the  cheapness  of  the  appeal  to  the  Sheriff — it  is  a  favourite  topic 
with  many,  who  fail  to  appreciate  one  very  material  aspect  of 
the  fact,  assuming  it  to  be  a  fact  In  the  report  of  the  Commission 
it  is  stated  as  under  10s.  when  there  is  neither  written  nor  oral 
pleading,  and  to  be  an  average  of  £2,  10s.  when  there  is  either  of 
these  forms  of  argument.  This,  of  course,  means  £2,  10s.  a  side, 
but  I  incline  to  think  it  is  an  under-statement ;  and,  in  any  view,  it 
is  a  fairer  way  to  state  the  average  upon  the  different  scales  of  costs 
admitted  in  the  Sheriff-court  without  slumping.  My  own  observa- 
tion, however,  rather  falls  in  with  the  evidence  of  Mr.  James 
Jameson,  who  has  lately  succeeded  to  the  office  of  Sheriff-clerk  at 
Elgin.  I  quote  from  his  evidence.  "Mr.  Adam — Perhaps  the 
cheapness  of  the  appeal  to  the  Sheriff-Principal  leads  to  appeal  ? 
I  don't  think  it  is  so  cheap  as  people  think.  I  have  got  £8  for 
writing  a  reclaiming  petition,  and  I  consider  that  a  reclaiming 
petition  should  never  be  done  under  £5."  No  doubt  Mr.  Jameson 
ridicules  the  idea  of  an  ambulatory  Court  of  Sheriffs,  in  which  he 
is  perhaps  not  singular,  but  he  has  had  a  very  large  experience  as  a 
Sheriff-court  practitioner,  which  entitles  him  to  speak  with  authority. 
Be  this  as  it  may,  there  is,  and  there  must  be,  a  number  of  cases 
that  cannot  afford  a  second  appeal ;  and  though  the  first  may  be  the 
cheaper  of  the  two,  it  is  dear  enough  in  many  cases  to  exclude  the 
other.     (4)  The  last  reason  I  shall  mention  is  one  with  which  we 
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are  all  acquainted — ^the  expense  of  the  Court  of  Session;  but  if 
what  I  have  said  before  be  well  founded,  and  especially  if  it  be  tnie, 
as  the  country  agents  themselves  say,  that  they  discourage  the 
Court  of  Session  because  they  get  no  share  of  the  profits,  this 
question  of  expense  comes  only  secondarily  into  view.  There  is  no 
doubt,  however,  of  the  cost  of  appeals ;  and,  what  is  worse,  it  is 
without  remedy,  I  fear,  in  the  Court  of  Session.  If  you  except 
the  expense  of  leading  proof,  which  is  extravagant  to  the  last  degree. 
Court  of  Session  charges  are  not  esteemed  generally  to  be  excessive 
in  cases  originating  there.  They  are  so,  however,  when  applied  to 
Sheriff-court  appeals,  which  are,  in  many  instances,  actions  of  small 
pecuniary  value,  often  unable  to  afford  the  expense  of  printing, — 
a  blessing  to  all  concerned,  which  I  hope  will  be  sacredly  preserved. 
But  it  is  plainly  oiit  of  the  question  that  there  should  be  two  scales 
of  remuneration  in  the  Supreme  Court — one  adapted  to  its  primary, 
and  the  other  to  its  appellate  jurisdiction.  We  are,  accordingly, 
driven  elsewhere  for  a  remedy,  for  one  must  inevitably  be  found. 

In  these  remarks  I  have  had  in  view  two  things — (1)  to  show 
that  the  small  percentage  of  appeals  is  no  proof  of  a  preference  on 
the  part  of  the  public  for  the  Sheriff-court  in  the  sense  that,  if  exist- 
ing obstacles  to  access  were  removed,  they  would  persevere  in  their 
hostility  to  the  Court  of  Session ;  (2)  to  state  some  reasons  for  the 
necessity  of  dispensing  with  the  mid-appeal  to  the  Sheriff.  I  have 
now  to  sketch  Avhat  I  propose  to  put  in  its  place ;  but,  before  doing 
so,  let  me  dispose  of  the  point  in  connection  with  the  alleged  cheap- 
ness of  the  appeal  to  the  Sheriff  which  I  have  adverted  to  and  re- 
served. I  shall  now  assume  that  fact,  and,  joining  issue  at  once  with 
my  opponents,  I  submit  that  the  cost  of  an  appeal  is  not  a  considera- 
tion relevant  to  be  held  in  view  until  you  have  first  secured  an  appel- 
late Court  stronger  in  constitution,  whose  judgments  carry  greater 
weight  than  the  Court  from  which  the  appeal  is  taken.  That  being 
provided,  you  are  to  take  the  cheapest  form  of  review,  but,  without 
that,  facilitating  appeal  is  simply  tightening  the  halter  round  the 
litigant's  neck.  The  appeal  to  the  Sheriff  does  not,  in  my  opinion, 
afford  the  benefit  of  enhanced  judicial  power.  I  do  not  say  it  gives 
less,  for  the  Sheriff  has  some  advantages  which  the  Sheriff-Substi- 
tute has  not,  as,  for  instance,  better  pleading — ^although  the  latter  is 
not  without  compensation,  such,  for  example,  as  seeing  the  witnesses. 
Upon  the  whole,  they  appear  to  me  to  be  pretty  much  on  a  footing 
of  equality ;  and,  as  long  as  that  is  the  case,  a  cheap  appeal  is  a 
mischievous  delusion.  In  the  present  state  of  Sheriff-court  proce- 
dure it  is  worse  than  that — ^it  is  the  reason  why  the  Sheriff-court  has 
become  the  most  dilatory  tribunal  in  the  country,  almost  as  great 
a  byword  as  the  Court  of  Session  itself.  An  appeal  to  the  Sheriff 
is  competent  at  four  or  five  stages ;  and  there  are  many  cases  in 
which  it  is  invariably  taken,  often  with  the  purpose  of  vexation  or 
delay,  and  with  the  result  of  making  acquiescence  in  the  judgment 
a  matter  of  necessity.    You  would,  however,  greatly  misunderstand 
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me  if  you  think  I  would  reconstitute  the  appeal  fiom  the  Sheriff- 
Substitute  without  any  regard  to  expense ;  on  the  contrary,  I  think 
it  is  a  vital  point.  But  I  cU>  think  that  a  great  deal  too  much  has 
been  said  on  the  subject, — a  part  of  which  is  irrelevant,  and  the 
other  a  mere  worship  of  false  economy.  The  Sheriff-court  is  not  a 
Petty  Sessions.  It  is  an  important  jurisdiction,  possessing  many 
remarkable  powers ;  and  a  party  who  has  solicited  its  protection,  with- 
out obtaining  satisfaction,  should  not  object  to  pay  a  reasonable  sum 
for  redres&  Nor  would  the  public  object  if  they  got  a  correspond- 
ing return  in  value  and  despatch.  They  do  so  at  present,  and  no 
wonder.  Look  at  Glasgow,  which  is  such  a  model  of  virtue  to  its 
erring  and  unrepentant  sister  in  the  east.  Where  is  there  such  an 
amount  of  arbitration  as  obtains  there?  This  fact  is  commonly  cast 
in  the  teeth  of  Edinburgh,  and  is  said  to  prove  the  unpopularity  of 
the  Court  of  Session  in  the  west  Perhaps  it  does,  and,  possibly, 
it  is  not  very  difficult  to  induce  and  foster  that  result ;  but  I  venture 
to  say  it  proves  at  the  same  time  that  the  Sheriff-court  of  Glasgow, 
which  has  the  first  chance  of  getting  the  work,  is  not  a  very  great 
prophet  in  its  own  country. 

For  the  appeal  to  the  Sheriff  I  would  substitute  a  direct  appeal 
in  every  case  to  the  Court  of  Session  in  Edinburgh,  or  holding 
district  sittings,  as  I  shall  immediately  explain.  But  the  right  of 
appeal  should,  in  the  first  place,  be  limited  to  the  two  cases  where 
final  judgment  has  been  pronoimced,  or  where  the  Sheriff-Substitute, 
on  a  motion  to  that  effect,  grants  leave  during  the  progress  of  the 
cause.  I  am  not  at  all  afraid  of  a  competent  judge,  impressed  with 
the  honesty  of  a  case,  refusing  his  consent  either  from  undue  bias, 
or  on  hasty  and  ill-considered  grounds.  The  worst  I'esult  that  can 
be  figured  is  that  a  dilatory  defence  that  should  exclude  the  action 
might  be  temporarily  overborne  by  that  most  illogical  of  all  subter- 
fuges— a  proof  before  answer;  but  that  would  be  a  barren  evil 
compared  to  what  we  suffer  from  at  present. 

Into  the  details  of  the  constitution  of  the  new  Court  of  Appeal 
you  cannot  now  expect  me  to  enter ;  it  involves  such  wide  questions 
as  the  recasting  of  Circuit  arrangements,  and,  possibly,  the  reconsti- 
tution  of  some  departments  of  the  Court  of  Session.  I  can  only 
indicate  some  of  the  general  principles  that  underlie  the  scheme. 
The  first  thing  to  be  provided  is  that  the  Appeal  Court  shall  go  down 
to  the  country.  That  is  necessary  for  two  reasons — (1)  to  diminish 
the  expense,  so  that  the  new  appeal  may  reasonably  compare  in  this 
respect  with  what  it  is  to  supersede ;  (2)  to  enable  judgments,  as 
much  as  possible,  to  be  pronounced  in  open  Court,  so  that  the  mind 
and  feeling  of  the  community  may  be  brought  into  contact  with  the 
judicial  arrangements  devised  for  their  protection.  This  is  a  point  to 
which  I  attach  great  importance.  Eeclaiming-petitions  and  answers 
are  relics  of  a  bygone  age.  The  public  should  see  what  is  done 
for  them ;  and,  if  this  were  more  attended  to,  the  law  would  com- 
mand  something  better  than  the  animosity  which  it  has  now  to 
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encounter  in  every  moment  of  its  triaL  A  second  principle  is,  that 
the  Court  of  Appeal  should  visit  the  districts  as  often  as  is  necessary 
to  silence  well-grounded  complaints  of  delay  in  the  disposal  of  the 
public  business.  DiflSculties  in  the  way  of  working  this  part  of  the 
scheme  are,  of  course,  to  be  apprehended  from  those  unfavourable 
to  change,  but  they  cannot  be  available  for  the  ultimate  rejection  of 
a  measure  which,  in  the  highest  sense,  is  conceived  in  the  interests 
of  the  public  service.  The  constitution  of  the  Court  in  regard  to 
number  is  a  more  delicate  question.  A  single  Judge  would  have 
some  advantages,  the  chief  of  which  would  be  keeping  down  expense. 
On  the  other  hand,  two  minds  form  an  admirable  conjunction  for  an 
Appeal  Court,  being  neither  oppressed  by  strength,  as  when  the 
number  is  larger,  or  weakened  by  a  sense  of  responsibility,  as  when 
there  is  only  one  Judge.  Moreover,  although  a  Court  of  Session 
Judge  sitting  alone  would  secure  that  superiority  which  is  necessary 
in  the  Court  of  Appeal,  such  an  arrangement  would  not  obviate  the 
objection  to  the  existing  appeal,  that  it  is  review  by  one  mind. 
Still  further,  two  Judges  consulting  together  would  be  better  able 
to  advise  immediately  after  the  hearing,  to  which  I  attach  great 
importance.  In  cases  of  difficulty  avizaiidum  might  be  made  to  a 
later  stage  of  the  sittings,  or  the  interlocutor  might  be  sent  down 
from  Edinburgh  to  be  promulgated  by  the  Sheriff-clerk,  should  that 
be  necessary.  But  this  should  be  the  exception  and  not  the  rule. 
A  Judge  of  the  Supreme  Court  should  have  no  difficulty  in  doing, 
on  a  higher  scale,  what  a  Sheriff-Substitute  does  every  day  in  the 
Small  Debt  Court  On  the  whole,  I  incline  to  two  Judges  for  the 
Court  of  Appeal,  but  I  should  take  one  rather  than  see  the  scheme 
rejected,  and  think  it  a  great  improvement  on  the  present  system. 
Another  important  point,  which  partakes  of  the  character  of 
principle,  is  that,  when  the  parties  agree,  it  should  be  competent 
to  take  the  appeal  to  the  Court  of  Session  in  Edinburgh,  in  order 
to  give  the  case  the  advantage  of  better  pleading,  and  of  being  dis- 
posed of  upon  a  print  This  course  would  be  but  rarely  resorted  to 
if  the  ordinary  Court  gave  satisfaction,  because  the  expense  would 
be  greater ;  and  I  hope  that,  if  some  contemplated  improvements 
in  the  law  of  agency  are  introduced,  there  will  be  a  return  to  the 
earlier  and  better  practice  of  initiating  the  more  important  cases  in 
the  Court  of  Session. 

And  now.  Gentlemen,  I  come  to  a  point,  the  delicacy  of  which  I 
do  not  seek  to  disguise — Who  is  to  form  the  Bar  of  this  new  Court 
of  Appeal  ?  My  answer,  after  a  great  deal  of  consideration,  is,  that 
there  must  be  a  restriction  in  favour  of  counsel.  No  doubt  our 
friends  in  the  country  will  receive  this  statement  with  a  quiet 
chuckle;  and  we  have  ourselves  to  blame  if  they  come  to  be 
persuaded  by  only  very  slow  degrees  that  we  are  capable  of  rising 
above  our  selfish  interests  to  an  honest  view  of  the  public  service. 
I  rest  this  proposition  on  three  grounds — (1)  In  the  first  place,  it  is 
for  the  good  of  the  country.    The  lines  between  conveyancing  and 
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pleading  are  still  sharply  drawn,  and  will  continue  so  for  many  a 
long  day  in  the  profession ;  and  it  is  too  obvious  to  require  argu- 
ment, in  regard  to  the  one  or  the  other,  that  more  success  will  lie 
with  those  to  whom  the  subject  is  a  special  study  than  to  whom  it 
is  only  a  casual  experience.  The  public  wish  must  control  the 
result ;  and  I  believe  that  even  if  the  employment  of  counsel  were 
merely  made  optional,  pleading  would  be  in  their  hands  in  the  great 
majority  of  cases.  A  second  consideration  that  weighs  with  me  in 
this  matter  is,  that  the  Supreme  Court  is  entitled  to  the  protection 
of  counsel.  For  obvious  reasons  I  do  not  dwell  on  this  point.  I 
am  not  afraid  that  my  meaning  will  be  misapprehended  in  any 
quarter  in  which  I  should  regard  misconstruction  with  regret 
Finally,  1  press  this  seemingly  invidious  privilege,  because  its 
extension  to  agents  would  import  the  solution  of  a  question  of  great 
difficulty  which  may  be  raised  in  the  future,  but,  so  far  as  I  can 
judge,  has  not  yet  been  deliberately  stated.  If  agents  are  to  plead 
in  the  district  Courts,  there  is  no  reason  why  they  should  not  plead 
in  Edinbuigh ;  and,  without  pronouncing  any  opinion  on  the  claim, 
I  prefer  to  defer  its  consideration  until  it  has  been  seriously  put 
iorwari 

I  propose  that  only  one  fee  to  counsel  should  be  admitted  as  a 
charge  against  the  losing  side,  and  that  should  be  a  small  one — say 
two  guineas.  At  the  Irish  Assizes  I  have  seen  Queen's  Counsel 
pleading  bills,  which  are  rehearings,  very  much  in  the  form  of  jury 
trials  of  Inferior  Court  appeals  on  such  fees ;  and  in  the  case  of 
juniors  it  is  the  ordinary  remuneration.  Scotch  Queen's  Counsel, 
I  daresay,  will  be  very  much  shocked  at  this  suggestion,  but  circuit 
cases  do  not  fall  within  their  legitimate  practice,  and  the  rule 
would  not  operate  to  their  exclusion  where  it  was  necessary  that 
they  should  be  specially  retained,  or  there  was  a  change  of  venue. 
Applying  the  same  economy  in  other  matters,  the  cost  of  an  appeal 
should  not  exceed  five  guineas  a  side,  and  that  without  starving  the 
case.  This  may  exceed  the  average  of  the  expense  of  an  appeal  to 
the  Sheriff,  but  a  case  that  cannot  afford  it  is  very  doubtful  either 
in  honesty  or  on  its  merits.  And  I  think  that,  so  long  as  there  is 
no  approach  to  a  denial  of  justice,  it  is  a  sound  principle  to  require 
a  litigant  to  stake  something  on  the  case  which  he  submits  for 
review  or  judgment.  The  blind  worship  of  which  we  have  heard 
so  much  lately,  in  the  form  of  cheap  review,  is  truly  a  mischievous 
prodigality.  In  the  case  of  a  difference  of  opinion  in  the  Court  of 
Appeal,  the  judgment,  I  think,  should  stand. 

There  is  one  limitation  I  would  suggest  on  the  right  of  appeal 
The  proposal  has  been  made  to  permit  appeal  to  the  Court  of 
Session  in  cases  between  £15  and  £50  only  on  a  case  stated,  or  on 
an  interlocutor  containing  findings  in  fact  and  in  law, — the  findings 
in  fact  being  final.  It  seems  to  me  that  is  an  over-statement  of  a 
principle  which  is  at  best  defensible  on  grounds  of  expediency.  It 
is  a  great  mistake  to  suppose  that  a  judge  is  less  likely  to  err  in 
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constming  evidence  than  in  stating  law — I  incline  to  think  that  the 
former  is  the  more  delicate  process  of  the  two.  The  line,  however, 
must  be  drawn  somewhere,  to  prevent  interminable  disputes,  and  I 
think  a  better  plan  would  be  to  raise  the  Small  Debt  jurisdiction  to 
£25,  admitting  an  appeal  in  every  instance  on  a  case  stated.  This, 
let  me  say  in  passing,  is  a  form  of  review  of  which  I  should  like  to 
see  a  much  freer  use  in  our  Courts.  I  recommend  to  your  attention 
some  valuable  information  on  this  subject  contained  in  a  speech 
delivered  by  Mr.  Patrick  Fraser,  Sheriff  of  the  county  of  Eenfrew, 
to  his  Commissioners  of  Supply,  reported  in  the  10th  volume  of  the 
Journal  of  Juinsprudence,  It  is  an  admirable  expos^  of  a  successful 
attempt  to  protect  that  most  inveterate  of  all  ofi'enders — Justice  of 
Peace  law — under  clauses  of  finality. 

Such  are  the  leading  features  of  the  scheme  I  suggest  for  your 
consideration.  Long  as  I  have  detained  you,  I  have  done  little 
more  than  expound  a  few  general  principles — there  are  a  multi- 
plicity of  details  into  which  I  cannot  pretend  to  enter.  The  primary 
result  of  the  scheme  will,  doubtless,  operate  an  important  dismember- 
ment of  the  Sheriff-court,  but  materials  of  compensation  are  to  be 
found  elsewhere.  I  must  confess  that,  if  the  constitution  of  our 
judicial  establishments  were  now  to  be  laid  for  the  first  time,  T 
would  incline  to  a  restriction  of  the  inferior  jurisdiction  to  limited 
pecuniary  claims.  But  it  is  no  longer  possible  to  declare  that  result 
dejure;  all  that  can  be  done  is  to  provide  conditions  by  which  it 
may  be  secured  de  facto.  Nor  do  I  think  it  derogates  from  this  end 
to  concede  the  claim  which  has  been  made  by  the  Sheriff-courts  to 
new  jurisdictions — such  as  in  heritable  questions,  to  protect  the 
property  of  deserted  wives,  to  nominate  arbiters,  valuators  and 
oversmen,  to  appoint  aurators  bonis  and  trustees  on  lapsed  trusts,  to 
try  certain  cases  with  the  assistance  of  small  juries,  and  some  other 
points  which  I  cannot  now  enumerate.  Actions  of  divorce,  de- 
clarators of  marriage,  legitimacy,  &c.,  go  to  the  question  of  universal 
jurisdiction,  and  stand  in  a  different  position.  But,  with  these 
exceptions,  I  see  no  objections  to  give  ampler  powers  to  the  Sheriff- 
courts.  It  would  benefit  the  country,  admitting  of  small  claims  of 
every  description  being  disposed  of  in  the  local  Courts,  and  one 
result,  which  I  should  hail  with  satisfaction,  would  be  the  com- 
pensation it  would  operate  to  country  practitioners  for  their  loss  of 
privileges  under  the  scheme  I  have  proposed.  If  a  change  is 
introduced  into  the  law  of*  agency,  or  it  is  made  competent  to 
transact  as  to  the  profits  of  litigation,  I  believe  the  result  of  the 
scheme  I  have  proposed  would  be  a  return  to  the  earlier  practice  of 
initiating  all  important  lawsuits  in  the  Supreme  Court,  leaving  all 
subordinate  qu(  stions  to  the  Sheriff-courts,  which  is  the  true  sense 
in  which  they  are  i7i/iT/(>r  jurisdictions. 
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ON  THE  LAW  OF  TEDfDS  IN  SCOTLAND. 

By  ANDERSON  KIRKWOOD,  LL.D.,  Glasgow, 

Being  one  of  a  Course  of  Lectures  on  Special  Legal  Subjects,  delivered  in 

THE  Faculty  Hall,  Glasgow,  on  1st  April  1872. 

The  branch  of  our  law  to  which  your  attention  is  invited  this 
evening  is  that  relating  to  Teinds  or  Tithes;  but  I  am  sure  you 
will  not  imagine,  for  a  moment,  that  I  would  be  so  presumptuous 
as  to  propose  to  embrace  this  important  subject  in  a  single  lecture. 
Such  an  idea  never  entered  my  mind  But  when  I  undertook  the 
present  duty,  I  did  think,  that  within  the  compass  of  an  hour,  it 
was  possible  to  present  such  a  sketch  or  outline  of  the  law  of 
teinds  as  would  enable  any  student,  who  has  leisure  and  inclina- 
nation,  to  pursue  the  farther  investigation  of  it  with  greater  facility, 
and  aa  would  also  assist  my  younger  professional  brethren,  whose 
time  may  be  getting  fully  occupied,  in  dealing  intelligently  and 
satisfactorily  with  teind  questions,  which,  in  the  course  of  business, 
may  hereafter  come  before  them.  This  twofold  benefit  is  accord- 
ingly what  I  desire  to  accomplish.  Let  me  add  that  I  mean  to 
treat  the  subject  suggestively  rather  than  exhaustively,  and  practi- 
cally rather  than  theoretically ;  but,  if  I  am  tempted  to  become 
occasionally  desultory,  and  to  popularize  a  little,  you  will  kindly 
ascribe  this  deviation  from  rigid  technicality  to  a  desire  to  relieve 
the  dryness  of  so  prosaic  a  department  of  law. 

With  such  a  practical  aim  mainly  in  view,  I  need  hardly  say 
that  I  shall  not  meddle  with  any  inquiry  into  the  origin  of  tithes, 
although  more  or  less  clearly  disclosed  in  the  records  of  sacred  and 
profane  history.  TJiat  is  the  province  of  the  antiquarian,  and  with 
him  I  will  let  it  remain.  Neither  will  I  be  tempted  to  compare  or 
contiust  the  present  tithing  system  of  foreign  countries  with  our 
own,  even  were  it  more  easy  than  it  is  to  obtain  accurate  informa- 
tion on  the  subject.  With  regard  to  England  and  Ireland,  a  few 
words  will  be  enough.  As  for  Ireland,  it  has  no  longer  an  Estab- 
lished Church,  and  no  need  therefore  of  a  continuance  of  tithes, 
for,  by  the  "  Irish  Church  Act"  of  1869,^  it  was  enacted  that,  "  on 
and  after  the  1st  day  of  January  1871,  the  Union  created  by  Act  of 
Parliament,  between  the  Churches  of  England  and  Ireland,  shall  be 
dissolved,  and  the  said  Church  of  Ireland  shall  cease  to  be  estab- 
lished by  law."  As  respects  the  English  Church,  its  tithes,  which 
embrace  a  wider  circle  of  titheable  subjects  than  our  teinds,  may 
still  be  legally  drawn  in  kind,  and  so  remind  us  of  the  poet  Cow- 
per's  Ode  on  "  Tithing-tirae,"  when  he  wrote,  in  the  sarcastic  style 
of  Burns,  of  their  conversion  into  money  by  mutual  agreement 
between  the  parson  and  the  farmers  who  then  paid  them.  He  says 
of  both  parties : — 

'  32  &  83  Vict.  c.  i^. 
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^  In  sooth,  the  sorrow  of  such  days, 
Is  not  to  be  expressed, 
When  he  that  taKes  and  he  that  pays 
Are  both  alike  distressed.'' 

But  recent  legislation  is  bringing  about  a  better,  because  a  more 
permanent,  arrangement  in  England,  for,  under  the  Tithe  Com- 
mutation Act  of  1836,^  the  tithes  there  may  now,  either  volun- 
tarily or  compulsorily,  be  converted  into  a  perpetual  money  rent- 
charge,  payable  not  by  the  farmers,  as  in  Cowper*s  time,  but  by  the 
landowners. 

These  few  prefatory  observations  may  sufl&ce  to  clear  the  way 
for  our  now  proceeding  with  the  consideration  of  the  teind  law  of 
Scotland. 

With  us  the  word  "teind,"  which  signifies  a  tenth,  is  a  mis- 
nomer, inasmuch  as,  generally  speaking,  our  teind  is  a  fifth  part 
of  the  teindable  rent  or  produce  of  the  land,  and  not  merely  a  tenth. 
Such  produce  is  eitJier  derived  from  com,  using  the  expression  in 
its  widest  sense,  and  the  teind  is  then  called  parsonage  teind,  which 
now  is  held  to  embrace  pasture-land,^  or  the  teindable  produce  is 
obtained  from  less  humble  sources,  such  as  flax,  animals  and  their 
produce,  fish,  &c.,  in  which  case  their  teinds  (which  are  the  crea- 
ture of  usage  or  local  custom)  are  termed  vicarage  teind.  But  the 
separate  office  of  vicar  has,  with  us,  long  since  disappeared,  and 
been  merged  in  that  of  parson  or  minister,  who  accordingly"  has 
right  to  both  the  parsonage  and  vicarage  teinds  of  his  parish. 

Had  the  teinds  of  Scotland,  originally  dedicated  to  church  pur- 
poses, been  sacredly  reserved  for  the  support  of  the  ministry,  in 
the  successive  churches  by  law  established, — ^whether  llouiau 
Catholic,  Episcopalian,  or  Presbyterian, — there  w^ould  have  beeu 
no  lack  now  of  a  suitable  maintenance  for  the  parish  minister. 
But,  unfortunately  for  him,  every  change  in  the  ostensible  religious 
profession  of  the  country  was  made  the  pretext,  on  the  part  of  the 
Crown  and  its  lay  favourites,  for  seizing  upon  and  appropriating 
to  themselves  a  large  portion  of  the  Church's  property  and  tithes, 
and  so  greatly  impoverishing  the  clergy.  Moreover,  tlie  laymen, 
who  in  this  way  acquired  and  became  proprietors  of  tithes,  or  the 
titulars  (as  they  were  called),  added  oppression  to  pillage  by  the 
harsh  mode  in  which  they  drew  the  ipsa  corpora  of  the  teind 
sheaves.  No  one  can  adequately  realize  their  treatment  of  tlie 
occupants  of  the  soil,  unless  it  be  borne  in  mind,  that  in  these 
days  the  owner  of  the  teinds  had  the  right,  and  sometimes  exer- 
cised the  right,  of  requiring  the  whole  crop,  when  cut,  to  remain 
ungathered  in,  until  he  had,  at  his  own  leisure,  led  and  drawn  his 
tithes,  or,  in  other  words  until  he  had  selected  and  removed  every 
tenth  sheaf  of  corn,  the  other  nine-tenths  in  the  meantime  often 
rotting  away.     Hence  the  severe  but  just  rebuke  of  the  first  Book 

»  6  &  7  Will.  IV.  c.  71. 

'  Case  of  Edinburgh  Hruntsfield  Links,  1st  June  1859,  XXLD.  890. 
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of  Discipline,  where  it  is  said/  in  the  quaint  language  of  the 
period — "  With  the  griefe  of  our  hearts,  we  heare  that  some  gentle- 
men are  now  as  cruell,  over  their  tenants  as  ever  were  the  papists, 
requiring  of  them  the  teinds  and  whatsoever  they  afore  paid  to  the 
kirk,  so  that  the  papistical  tyrannie  shall  only  be  changed  into  the 
tvrannie  of  lord  and  laird." 

The  Crown  came  to  see  its  mistake  in  making  these  grants  of 
tithes  to  laymen,  and  tried  repeatedly  to  revoke  them,  but  the  lay- 
men were  too  numerous  and  powerful  even  for  the  Crown,  and  the 
Crown  had  to  abandon  its  revocations.  Still  there  was  room,  with- 
out revocation,  for  much  improvement  in  reference  to  tithes,  and 
in  the  reign  of  Charles  L  there  were  brought  about  certain  arbi- 
trations to  His  Majesty,  by  all  parties  interested,  of  all  questions 
between  them.  These  arbitrations  resulted  in  several  important 
decreets-arbitral,  which  were  confirmed  by  statute,  and  were  fol- 
lowed up  sooner  or  later  by  other  ameliorating  Acts  of  Parliament.* 
The  result  of  the  whole  was  a  series  of  enactments,  whereby  it  was 
settled : — 

1.  That  there  should  be  no  more  leading  or  drawing  by  titulars 
or  others  of  the  ipsa  corpora  of  teind  sheaves  or  other  teinds,  but 
each  owner  of  land  should  have  the  sole  right  to  lead  and  draw  his 
own  teinds. 

2.  That  the  teinds  of  the  lands  should  be  allowed  to  be  judicially 
and  permanently  valued  at  one-fifth  of  their  rental  or  annual  value 
at  the  time  of  valuation,  a  measure  which  anticipated  and  counter- 
acted Paley's^  celebrated  atteick  upon  tithes  as  a  bar  to  the  farther 
improvement  of  land.  There  has  been  no  subsequent  valuation 
statute  except  the  recent  "  Fish  Teinds  (Scotland)  Act,  1864,"* 
which  was  passed  in  order  to  provide  for  the  c;ommutation  and 
acquisition  of  vicarage  teinds  from  fish,  the  custom  as  to  which  had 
become  vexatious  in  consequence  of  its  being  held  that  fish  were 
liable  to  teind  twice  over,  i.e.  in  the  parish  where  they  were  caught, 
and  in  the  parish  where  they  were  landed,  if  landed  for  home  con- 
sumption. 

3.  The  next  beneficial  enactment  to  be  noticed  is  that  which 
provided  that,  where  the  tithes  were  in  the  hands  of  a  lay  pro- 
prietor or  titular,  the  owner  of  the  lands  should  be  entitled  to  buy 
them  up  at  nine  years'  purchase  of  the  valuation,  subject  always  to 
the  burden  of  the  ministers*  stipend  and  all  future  augmentations. 

4.  That,  where  the  tithes  were  in  the  hands  of  the  patron  of  the 
parish  (as  all  tithes  were  held  to  be  which  had  not  belonged  to 
bishops,  and  to  which  no  one  had  an  heritable  right),  the  owner  of 
the  lands  should  be  entitled  to  buy  them  up  at  six  years'  purchase 
of  the  valuation,  subject  always  to  the  same  burden ; — But 

»  Ch.  viiL  §  2. 

«  Scots  Acts,  1683  and  1690;  1  Car.  L  c.  17  ;  and  1  Gul.  &  M.  c.  23. 

*  Paley's  Collected  Works  (1823  edition),  vol.  ii.  p.  89,  containing  his  lectures  oft 
moral  and  politicnl  philosophy. 

*  27  &  28  Vict.  c.  83. 
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5.  The  right  of  the  owner  to  purchase  was  not  to  extend  to  tithes 
which  had  belonged  to  the  bishops,  and  become  directly  vested  in 
the  Crown  as  in  their  room, — nor  to  tithes  appropriated  to  colleges 
or  hospitals, — nor  to  tithes  destined  in  mortmain  to  pious  uses. 

6.  AH  these  provisions  were  however  to  be  subordinate  to  the 
burden  attaching  to  all  teinds,  in  whose  hands  soever  they  might 
be,  of  providing  a  suitable  stipend  to  the  minister  of  the  parish,  as 
the  primary  and  preferable  deMtum  decimarum.  On  this  point  it 
was  fitly  said  by  one  of  the  Judges  in  a  leading  case: ^  "This 
burden  inhccret  ossihvs,  and  is  in  the  eye  of  law  perfectly  insep- 
arable from  the  teinds."  "  This,"  he  adds,  "  I  consider  as  a  funda- 
mental proposition  in  the  law  of  teinds.  It  is  laid  down  as  such 
by  all  our  lawyers.  It  is  a  proposition  which  is  universally  true, 
and  which  admits  of  no  exception  or  limitation  whatever." 

The  valuable  privileges  thus  flowing  from  Charies  I.'s  decreets 
arbitral,  and  subsequent  statutes,  particularly  the  right  to  a  judicial 
and  permanent  valuation  of  teinds,  were  not  taken  advantage  of  to 
the  extent  that  might  have  been  anticipated.  General  commis- 
sioners were  from  time  to  time  appointed  by  the  Crown  to  give 
effect  to  these  valuations,  and  they  delegated  the  proof  and  other 
details  to  sub-commissioners  in  each  presbytery,  who  reported  the 
valuations,  when  completed,  to  the  general  commissioners  for  their 
approval.  The  sub-commissioners  were  assisted  by  oflScers  called 
procurators  fiscal,  and  both  did  everything  in  their  power  to 
promote  valuations,  but  without  the  measure  of  success  they 
desired.  Much  of  their  labour  was  also  lost  by  the  loss  of  their 
records.  On  this  point  the  Law  Commissioners  of  1817*  make 
the  following  remarks — "  It  is  commonly  supposed  that  the  records 
of  the  diJBTerent  Commissioners  preceding  the  year  1650  were,  dur- 
ing the  usurpation,  carried  to  England,  along  with  other  public 
muniments  belonging  to  this  country;  and  of  the  later  commis- 
sions down  to  the  year  1700,  the  greater  part  of  the  records  were 
destroyed  by  an  accidental  fire  in  that  year,"  In  order  to  make 
up,  as  far  as  possible,  for  the  loss  thus  occasioned,  the  commis- 
sioners (who  after  the  Union  in  1707  were  the  Lords  of  Council 
and  Session)  were  authorized  to  record  in  books  kept  for  the  pur- 
pose extracts  of  decrees  of  valuation,  and  to  hold  them  as  equiva- 
lent to  the  original  records,  and  the  Court  of  Session  exercised,  and 
still  exercises,  this  power  whenever  called  upon  to  do  so. 

The  benefit  of  an  old  judicial  valuation  (described  two  hundred 
and  forty  years  ago  ^  as  "  that  glorious  work  anent  the  teinds  ")  is 
this.  The  valuation  in  question  took  place  before  land  came  to  be 
improved,  and  while  the  land  was  therefore  of  comparatively  little 
value,  but  nevertheless  this  old  valuation  was  not  and  is  not  sub- 
ject to  subsequent  alteration.      So  that,  if  land  in  Charles  the 

^  The  case  of  Prestonkirk  v.  Connell,  vol.  ii.  No.  120. 

'  Second  Report  of  the  CommiBsloQers  of  the  Courts  of  Justice  in  Scotland. 

»  Act  1633,  c.  17. 

VOL.  XVI.  NO.  CLXXXVI. — JUNE  1872.  Y 
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First's  time  was  let,  for  example,  at  £50  a  year,  which  is  now  "let 
at  £500  a  year,  the  fifth  for  teind,  which,  if  valued  now,  would  he 
£100  a  year,  was  thus  fixed  at  only  £10  a  year,  and  continues  for 
ever  at  that  low  fi^^e, — ^thus  effecting  a  saving  to  the  payer  of 
the  teinds  of  £90  a  year.  And  if,  by  reason  of  the  original  stipend 
and  subsequent  augmentations,  the  burden,  upon  any  party  having 
such  an  old  valuation,  was  attempted  to  be  exceeded,  he  had  the 
ready  and  easy  remedy  of  surrendering  to  the  minister,  or  formally 
giving  up  to  him,  what  remained  of  the  £10,  and  so  getting  for  ever 
free  from  farther  liability  for  stipend,  in  respect  of  his  teinds  being 
exhausted. 

From  what  has  been  said  as  to  the  great  abstraction  of  teinds 
from  the  Church,  and  their  appropriation  by  lajrmen,  it  is  obvious 
that  such  teinds  must  have  become  a  valuable  separate  estate. 
And,  accordingly,  such  was  the  fact  The  estate  thus  created, 
although  only  of  the  nature  of  debitum  fnictuum,  and  not  debUum 
fundi,  was  and  is  treated  as,  in  many  respects,  heritable,  and  so  it 
was  and  is  transmitted  by  formal  disposition.  It  was  and  is  the 
frequent  subject  of  leases.  It  was  and  is  liable  to  terce.  It 
descended,  and  descends,  on  intestacy,  to  the  owner  s  heir, — to  his 
heir  of  Him  however,  not  in  any  case  to  his  heir  of  conquest.  And 
it  was  in  use  to  be  feudalized,  and  to  have  distinct  symbols  of 
constructive  delivery,  such  as  a  "  handful  of  grass  and  com  "  in  the 
times,  not  far  distant,  when  symbolical  possession  was  given  of  all 
heritable  subjects  not  held  merely  in  lease. 

Eeverting  now  to  the  effect  of  the  tithe  appropriations  above 
referred  to  on  the  revenues  of  the  Church,  let  us  endeavour  to  find 
out  what  has  thereby  been,  and  is,  the  diminished  income  of  the 
minister  of  a  parish.  I  had  occasion  four  years  ago  to  try  to  ascer- 
tain, for  a  different  purpose,  the  statistics  bearing  upon  this  subject, 
and,  from  the  materials  then  collected,  I  estimate  the  value  of  the 
whole  teinds  of  Scotland,  saved  from  spoliation,  and  reserved  for 
the  support  of  the  parochial  clergy,  at  the  sum  of  £3S0,000  ster- 
ling ;  but,  of  this  sum,  the  stipends  heretofore  awarded  to  ministers 
of  parishes  do  not,  according  to  my  calculation,  exceed  in  value 
£200,000  sterling,  thus  leaving  about  £130,000  available  for  future 
augmentations  of  stipend.  The  £200,000  when  divided  among  the 
whole  parish  ministers  who  participate  in  the  teinds  (nearly  900 
in  number),^  gives  to  each,  on  an  average,  £220  a  year.  I  am  here 
speaking  only  of  stipend,  without  taking  into  account  glebes, 
manse,  manse  garden,  or  communion  elements^  the  whole  of  which, 
however,  when  taken  together,  do  not  come  to  very  much.  The 
glebe,  it  is  true,  may,  where  available  for  feuing,  be  made  more 
productive  than  hitherto  under  the  powers  of  a  recent  Act,^  but 
this  is  at  the  risk  of  a  less  favourable  augmentation  thereafter;  for 

^  Exclusive  of  ministers  of  city  chnrches,  of  parliamentary  churchea^  and  cliapela 
of  ease,  none  of  whom  share  in  the  teinds. 
a  29  &  30  Vict.  c.  71. 
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the  Court  have  repeatedly  held,^  before  that  Act  was  passed,  that 
they  were  entitled — in  modifying,  ie,  determining  as  to  the  pro- 
priety and  amount  of  an  augmentation — to  take  into  account  the 
return  from  the  glebe,  in  the  exceptional  case  of  its  being,  from  any 
cause,  unusually  productive. 

When  speaking  of  £220  as  the  present  income  of  a  parish 
minister,  you  would  notice  that  I  named  that  sum  as  the  average 
incoma  There  are  of  course  many  stipends  above  tliat  amount, 
but,  on  the  other  hand,  there  are  many  below  the  average,  it  being 
the  fact  that  about  one-fourth  of  the  parochial  ministers  have  less 
than  £150  a  year,  nay,  many  of  them  less  than  £100,  and  are 
supplemented,  to  the  extent  of  £150,  from  a  parliamentary  grant 
(so  far  as  it  will  go)  of  £10,000  a  year  ^  to  aid  such  small  stipends. 
It  is  also  the  case  that  a  few  parochial  ministers,  whose  income 
exceeds  £150,  but  does  not  reach  £200,  are  without  manse  and 
glebe,  in  lieu  of  which  they  get  a  small  allowance  from  a  further 
parliamentary  grant  (so  far  as  it  will  go)  of  £2000  a  year^  given 
to  meet  this  want.  It  is  further  to  be  kept  in  view,  with  reference 
to  future  augmentations,  that  nearly  one-half  of  the  parochial 
clergy  can  have  no  increase  from  that  source,  seeing  that  the  whole 
teindis  of  their  parishes,  amounting  to  about  £70,000,  and  forming 
part  of  the  £200,000  above  mentioned,  have  been  exhausted. 

The  fact  remains  that,  with  very  meagre  expectations  from  the 
source  of  future  augmentation,  £220  a  year,  or  £4,  os.  a  week, 
is  the  present  average  income  of  a  clergyman  of  the  Established 
Church  of  Scotland, — not  so  much  by  any  means  as  he  would 
make  in  almost  any  other  profession  or  trade, — not  so  much  even 
as  is  earned  by  many  a  foreman  in  our  public  works.  And  yet  the 
minister,  with  his  modest,  and  underpaid  stipend,  has  plenty  of 
work  on  hand,  if  he  does  justice  to  his  parish.  He  is  not,  in  any 
respect,,  in  the  position  of  a  pious  EngUsh  clergyman  of  our  day, 
of  whom  it  has  been  recorded,^  that ''  he  refused  the  cure  of  a  parish 
which  was  oifered  him  for  the  singular  reason  that  the  emoluments 
were  too  large  and  the  duty  was  too  small" 

It  was  all  very  well  for  the  refined  and  aristocratic  minister  of 
the  pleasant  and  well-appointed  parish  of  Inveresk  (the  Jupiter 
Carlyle  of  his  day)  to  exclaim,  as  he  did,  in  the  General  Assembly 
about  the  middle  of  last  century,* "  I  do  not  love  to  hear  this 
church  called  a  poor  church ; "  "I  dislike  the  language  of  whining 
and  complaint,"  and  to  cite  instances  of  its  ministers  who  had 
neveitheless  become  illustrious  in  general  literature;  but  he  forgot 
that  he  himself  had  never  known  what  a  really  small  income  was, 
and  had  never  experienced  the  efiect  upon  it  of  the  constantly 
increasing  cost  of  living, — and  he  also  forgot  that  the  cases  he 

'  Bochanan  on  Teinds,  238. 

•  50  Geo.  III.  c.  84.  »  6  Geo  IV.  c.  72. 

'  Proressor  Blackie's  "  Essays  on  Fonr  Phases  of  Morals,"  296. 
'  Burton's  Supply  Chapter  to  Carlyle's  Autobiography,  561. 
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adduced  were  those  of  men  i  of  ample  if  not  affluent  means,  all 
of  whom  held  city  charges  or  professorships;  or  both  combined, 
and  some  of  whom  had  also  pensions  from  government,  or  fix)m 
private  individuals,  to  the  amount,  in  one  or  two  instances,  of 
£600  a  year. 

Still — scanty  though  the  Scotch  minister's  present  allowance 
undoubtedly  is — it  has  been  infinitely  worse.  In  John  Knox's 
time,  about  £25,000  Scots,  or  £2000  sterling,  formed  the  whole 
revenue  of  the  entire  Presbyterian  Church,  giving  to  each  minister 
not  more  than  300  merks  Scots,  or  £17  sterling  (less  than  a 
shilling  a  day),  which  moreover  was  collected  with  difficulty.  It 
was  thought  a  great  advance  in  their  favour,  when,  fifty  years  later, 
on  the  occasion  of  the  appointment  of  general  commissioners  for 
valuations,  the  minister's  minimum  stipend  was  raised  to  500 
merks,  or  £27,  15s.  sterling,  and  the  maximum  was  fixed  at  800 
merks,  or  £44  sterling.  This  was  in  the  year  1617.  The  average 
increase  since  has  been  five-fold  of  the  then  maximum,  and  this  is 
owing  partly  (if  not  chiefly)  to  the  rise  in  the  price  of  victual,  and 
partly  to  augmentations.  These  augmentations,  however,  were, 
for  some  time  after  the  Union,  difficult  to  be  got,  for  the  Judges  of 
the  Court  of  Session,  in  their  capacity  of  commissioners  of  teinds, 
thought  they  had  not  power  to  give  more  than  one  augmentation 
after  the  Union,  and  they  decided  accordingly.  It  required  two 
reversals  by  the  House  of  Lords  to  set  right  this  mistake.  Still 
there  was  no  interval  fixed  by  the  House  of  Lords  between  one 
aifgmentation  and  another.  That  was  left  to  the  discretion  of  the 
Court  of  Session,  and  created  uncertainty.  But,  after  this  unsatis- 
factory state  of  things  had  continued  for  a  century,  an  act  was 
passed  ^  which  has  since  regulated,  and  still  regulates,  the  period 
that  must  elapse  between  one  augmentation  and  another; — that 
period  being  now  twenty  years. 

Having  thus  adv,erted  fully  to  the  nature,  object,  and  history  of 
our  teinds  in  Scotland,  and  to  the  income  derived  from  them  by  the 
parish  minister,  it  is  time  to  inquire  by  what  means  he  makes  that 
income  available  ;  and  the  best  way  of  illustrating  this  part  of  the 
subject  will  be  by  taking  and  following  out  the  case  of  a  single 
minister.  Let  us  then  suppose  that  he  has  been  led  to  expect  a 
stipend  of  say  £300  a-year,  and  that,  after  being  duly  inducted  and 
settled  in  his  charge,  he  sets  about  trying  to  find  out  where  it  is 
to  come  from,  and,  for  that  purpose,  he  is  put  in  possession  of  a 
document  left  by  his  predecessor  entitled,  "  Final  Scheme  of  Locality 
of  the  Stipend  of  the  parish  of  ,  beginning  with  crop  and 

year  ,"  a  date  which  we  shall  assume  is  more  than  twenty 

years  back.     He  is  perplexed  by  the  title  locality,  till  he  ascertains 

1  Bq^ passim  sketches  (in  Chambers'  "Biographical  Dictionary  of  Eminent  Scotch- 
men") of  ministers  here  chiefly  referred  to,  viz.  Bkir,  Ferguson,  Henry,  Home, 
Bobertson,  and  Watson. 

a  48  Geo.  III.  c  138. 
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that  locality  means  allocation,  and  that  the  scheme  is  simply  a 
detailed  apportionment  of  the  stipend  among  the  parties  liable. 
The  next  thing  he  has  to  do  is  to  examine  the  contents  of  the 
scheme,  and  he  finds  the  number  of  parties  liable  very  considerable, 
and  that  the  stipend  assessed  on  them  is  not  assessed  in  money,  but 
in  different  descriptions  of  victual,  measured  and  divided  in  the 
minutest  proportions,^  according  to  the  old  Scotch  measure  of  Lin- 
lithgowshire, consisting  of  lippies,  firlots,  pecks,  and  bolls.     But  as 
he  cannot  collect  the  stipend  in  kind,  and  must  convert  it  into 
money  by  the  fiars*  prices  of  the  county  where  his  parish  is  situated, 
and  as  all  fiara'  prices  are  calculated  by  the  imperial  measure,  he 
has,  in  the  case  of  each  heritor,  to  change  the  Scotch  measure  into 
imperial,  and  then  compute  the  money  value  of  the  latter  according 
to  the  fiars'  prices.     All  this  seems  to  the  new.  minister  a  needless 
and  laborious  exercise  in  the  only  one  of  the  three  famous  E/s  in 
which  probably  he  is  deficient.     But  when  it  is  all  done,  he  cannot 
make  out  that  the  sum  total  in  money  exceeds  £250,  leaving  £50 
deficient  of  his  anticipated  stipend  of  £300.     This  is  a  new  dilemma 
which  it  requires  professional  assistance  to  clear  up,  and  he  now 
discovers  that,  in  order  to  obtain  the  £50,  he  must  sue  for  an 
augmentation,  and  that  this  must  be  done  by  a  formal  process  at 
his  instance  in  the  Court  of  Session.     He  therefore  figures  as  pur- 
suer in  an  action  against  the  Crown,  the  heritors,  and  other  parties 
concerned,  having  tliree  conclusions :  in  the  first  place  for  augmen- 
tation ;  secondly,  for  modification  tliereof ;  and,  thirdly,  for  locality 
or  allocation  of  tlie  same  among  the  parties  liable.     If  everything 
goes  smoothly,  the  court  will  probably  determine  that  he  is  entitled 
to  an  augmentation,  but  they  will  fix  or  modify  it,  not  in  money, 
but  in  the  old  Linlithgowshire  sixteen  boll  chalder, — a  name  which 
in  England  is  synonymous  with  chaldron,  and  is  confined  to  coals, 
but  in  Scotland  is  applied  to  corn.     It  will  require  an  augmentation 
to  the  extent  of  at  least  three  of  these  chalders  to  make  up  the 
deficient  £50,  each  chalder  being  worth  from  £15  to  £16.     So  far 
as  the  process  has  gone,  viz.,  augmentation  and  modification,  the 
expense  of  it  falls  exclusively  upon  the  minister.     But  the  reality, 
not  the  mere  game  *^  of  legal  warfare,  is  still  to  come,  in  that  part  of 
the  process  which  deals  with  the  allocation  of  the  stipend  (both  old 
and  augmented)  among  the  parties  liable.     It  will  shortly  be  seen 
that  the  contests  originating  and  carried  on  here"  are  often  tedious 
and  expensive,  and  that  it  is  a  long  time  before  a  final  allocation 
can  be  settled.     In  the  meantime  the  minister  must  live,  and,  from 
the  best  information  that  can  be  got,  an  approximate  allocation  is 
made  for  this  purpose,  which  is  called  an  interim  locality,  and  the 

^  Id  some  pirisbcs,  the  number  of  parties  assessed  is  not  large,  but  in  others  it  is 
80,  particulurly  in  suburban  parishes.  Take,  for  example,  the  parish  of  Ruth('r<;len, 
near  Glasgow.  In  that  parish  the  number  is  about  170,  and  the  assessment  on  some 
of  them  is  only  a  lippie  of  victual,  equal  in  value  to  4d. 

'  This  expression  (the  Kriegspiel)  borrowed  from  Prince  Arthnr*s  Lecture  at  Dover, 
13th  March  1872. 
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minister  draws  his  stipend  in  accordance  with  it,  leaving  it  to  the 
parties  at  the  end  of  their  proceedings,  when  a  final  locality  is 
obtained,  to  arrange  and  settle,  inter  $e  se,  their  respective  interim 
over  and  under  payments.  But  it  often  happens  that  the  first 
iTi/enm  locality,  which  is  prepared  from  imperfect  data,' requires 
soon  to  be  rectified,  in  order  to  meet  the  case,  for  example,  of  an 
heritor  finding  and  producing  an  old  valuation  which  reduces 
materially  the  amount  of  his  assessable  teind,  or  ascertaining  that 
his  lands  are  more  than  exhausted  by  the  augmentation,  aud  sur- 
rendering them.  In  such  and  similar  cases,  the  first  interim  locality 
is  superseded  by  a  second,  which  is  called  a  rectified  scheme  of  still 
interivi  locality.  The  minister  being  thus  supplied  with  the  means 
of  collecting  stipend  for  his  interim  maintenance,  the  proceedings 
lor  securing  to  the  heritors  a  correct  and  final  allocation  go  on 
slowly  and  fitfully.  This  is  the  real  arena  of  battle,  and,  as  has 
been  aptly  said  of  the  process  when  it  reaches  this  stage,^  "  It  is  in 
fact  the  converse  of  a  process  of  multiplepoinding  in  the  Court  of 
Session.  For,  as  in  the  ^latter  case,  there  is  a  fund  to  be  distribut€d 
among  a  body  of  opposing  claimants,  and  tlie  strife  is  to  be  fird  in 
the  ranking,  so  the  former  is  a  tax  to  be  levied  among  a  body  of 
opposing  recusants,  and  in  such  a  competition,  the  strife  is  natu- 
rally to  be  lasty 

Tliis  strife  does  not  arise  from  any  difficulty  as  to  the  order  in 
which  the  assessment  is  to  take  place,  for  that  is  long  since  settled 
by  the  following  rules :  (1st)  That  teinds  in  the  hands  of  titulars 
and  patrons  must  first  be  applied  to  pay  the  augmented  stipend ; 
(2d)  the  next  class  of  teinds  liable  are  those  to  which  the  owner 
of  the  land  has  an  heritable  right;  (3d)  then  follow  in  the  order 
of  liability  bishop's  teinds  in  the  hands  of  the  Crown ;  (lastly)  if 
all  these  will  not  suffice,  the  augmentation  is  made  up  out  of  the 
teinds  belonging  to  colleges  and  liospitals,  or  devoted  to  pious  uses. 
For  the  sake  of  greater  simplicity,  I  purposely  leave  out  of  this 
classification  the  case  of  teinds  let  on  lease,  because  the  tacksmen 
are  identified  with  the  parties  from  whom  they  derive  their  right. 

These  rules  are  plain  enough,  and  there  can  be  no  dispute  about 
theni.2  The  contentions  among  the  heritors,  whereby  the  process 
of  locality  is  protracted,  have  reference  chiefly  to  the  sufficiency  of 
old  valuations  that  may  be  founded  on  and  to  the  validity  of  titles 
under  which  an  heritable  right  is  claimed.  All  parties  to  the  pro- 
cess have  an  interest  in  both  or  one  or  other  of  these  questions  and 
require  to  be  at  the  expense  of  watching  the  proceedings.  J?  or  this 
purpose  the  heritors  have  a  common  agent  to  see  that  no  advantage 
is  taken  by  one  heritor  over  another,  but  in  addition  many  of  them 
have  a  separate  agent  whose  professional  account  from  year  to  year 

1  Buchanan,  255. 

2  They  are  well  though  incidentally  brought  ont  by  Liord  Gifford  in  a  note  to  an 
interlocutor  pronounced  bv  his  Lordship  (March  1872)  in  the  process  of  locality  of 
the  parish  of  Cameron  in  the  presbytery  of  St.  Andrews. 
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discloses  little  decided  progress  with  the  locality,  although,  like  all 
going  pleas,  it  is  the  source  of  perennial  cost.  Not  only  must  the 
heritors  thus  watch  the  proceedings  but  the  minister  also  requires 
to  keep  his  eye  on  the  progress  of  the  process  of  locality,  in  order 
to  take  care  that  spurious  or  informal  valuations  of  an  ancient  date 
are  not  set  up  so  as  to  exhaust  or  diminish  the  fund  for  his  stipend. 
He  must  beware  however  of  starting  mere  technical  objections, 
otherwise  he  may  share  the  fate  of  the  collegiate  ministers  of  the 
populous  parish  of  Old  Machar  in  Aberdeenshire,  who,  not  finding 
any  free  teind  for  their  augmentation  of  stipend,  endeavoured  to 
set  aside  valuations  obtained  in  the  seventeenth  century  by  several 
of  the  heritors  and  acted  on  for  200  years.  The  ground  and  the  only 
ground  of  objection  to  these  valuations  w^as  that  the  minister  of  the 
parish  for  the  time  being  had  not  been  called  as  a  party,  and  the 
Court  of  Session  sustained  this  objection,  but  the  decision  of  -that 
Court  was  reversed  by  the  House  of  Lords ;  ^  and  so,  after  years  of 
litigation,  the  incumbents  lost  their  cause  and  incurred  enormous 
personal  expense  to  no  purpose. 

I  have  hinted  at  the  delay  that  takes  place  in  bringing  a  process 
of  locality  to  a  close.  In  aU  cases  such  a  process  lasts  for  a  few 
years — in  some  for  many  years — and  in  one  noted  case^  it  took  forty- 
nine  years  to  dispose  of  the  litigations  among  the  heritors.  During 
this  long  period  three  successive  processes  of  augmentation  were 
originated,  and  in  the  end  the  accounting  under  the  first  interim 
locality  showed  under-payments  of  stipend  by  some  heritors  and 
over-payments  by  others  to  the  amount  of  £1761  of  principal  and 
£2138  of  interest  1 

At  length  we  shall  suppose  there  are  materials  for  a  scheme  of 
JiTial  locality,  which,  like  all  localities,  is  prepared  by  the  teind 
clerk.  It  is  then  issued  to  the  parties  interested,  and,  if  not  ob- 
jected to,  is  approved  by  the  Court  as  the  final  allocation  among 
the  heritors  of  the  ministers  stipend  as  at  the  date  of  the  last' 
augmentation.  If  it  is  objected  to,  and  the  objections  are  sus- 
tained, it  is  rectified  and  takes  the  amended  title  of  a  rectified 
scheme  of  final  locality,  which  is  approved  as  the  final  allocation. 

But,  although  ex  facie  of  the  final  locality,  the  stipend  of  our 
anonymous  minister  may  generally  be  safely  computed  to  amount 
in  money  to  the  £300  a  year  which  he  looked  for ;  this  depends 
upon  the  iiars  prices,  which  are  fluctuating,  and  when  such  prices 
are  in  any  year  very  low  there  may  be  a  serious  deficiency  that 
year  to  which  the  minister  must  submit.  In  order  to  illustrate  the 
extent  of  this  fluctuation  and  deficiency  let  me  quote  the  following 
statement  of  Dr.  Cook  at  one  of  the  meetings  ^  of  the  Association 

I  Smith  and  Paton  v.  Forbes  and  Others,  decided  in  the  House  of  Lords,  29th 
July  1870.  L.  R.  Scotch  Appeals,  vol.  ii.  p.  898. 

•  The  case  of  Chaniielkirk  or  Weatherstoue  v.  Tweeddale,  reported  12th  November 
1833.     Shaw,  xiL  1,  and  relative  previous  Keports. 

*  Held  at  Glasgow  on  20th  December  1866. 
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for  augmenting  the  smaller  livings.  "In  the  three  years  1850, 
1851,  1852,"  he  says,  "  the  average  of  barley  fell  to  22s.  per  quar- 
ter, and  oatmeal  to  13s.  2d.  per  boll,  and  the  effect  of  that  on 
stipends  was  that  a  stipeud  of  16  chalders  for  the  previous  ten  years, 
averaging  £246,  fell  for  the  three  subsequent  to  £186,"  or  at  the 
rate  of  £60  a  year. 

But  I  must  now  draw  to  a  close.  From  all  that  I  have  said  the 
professional  man  in  general  hisiness  will  be  more  alive  to  the  neces- 
sity of  acquainting  himself  with  the  law  of  teinds,  in  order  safely 
to  advise  ministers  and  heritors  and  others  concerned,  as  to  pro- 
cesses of  augmentation,  modification,  and  locality  in  which  they  are 
interested  and  which  require  every  day  to  be  brought  and  carried 
on.  And  the  conveyancer,  in  examining  the  writs  and  title-deeds  to 
an  estate,  will  make  it  his  concern  to  discover  how  its  teinds  are 
treated  in  any  depending  process  of  locality,  or,  if  none  is  depend- 
ing, in  the  last  process  of  locality,  and  more  particularly  to  ascer- 
tain (1)  whether  these  teinds  are  valued,  and,  if  not,  whether  it  is 
expedient  to  have  them  valued;  (2)  whether  the  owner  of  the'estate 
has  any  heritable  right  to  his  teinds,  and  if  not,  whether  he  should 
acquire  it ;  and  (3)  whether,  if  the  unexhausted  teinds  are  equal, 
or  nearly  so,  to  the  allocated  stipend,  it  is  not  advisable  to  treat 
them  as  exhausted  and  surrender  them  to  the  minister  so  as  to  save 
all  further  trouble  and  expense  connected  with  augmentations  and 
localities.  Let  me  lastly  turn  to  the  sindcnt,  and  try  to  persuade 
him  that,  before  he  is  involved  in  the  distraction  pf  business,  he 
will  do  well  to  master  the  teind  law.  He  can  easily  verify  and 
follow  out,  in  greater  detail,  the  various  points  on  which  I  have 
touched,  and  he  can  also  investigate  many  topics  which  I  have  not 
been  able  to  notice,  such  as  Tacks  (which  by  the  way  are  the  only 
form  of  security  over  teinds  that  is  competent  and  available), 
Prorogations  of  tacks,  whether  expressed  or  by  tacit  relocation 
implied;  Inhibitions  of  tacks.  Warrandices  against  augmentation, 
and  the  doctrines  of  Prescription  (positive  and  negative)  Mora^ 
Derelinquishment  and  bona-fidc  Perception  or  Consumption,  in  their 
application  to  rights  to  teinds  and  to  claims  for  arrears  of  teinds. 
All  or  most  of  these  doctrines  are  fully  discussed  in  a  case  recently 
decided  in  the  Court  of  Session.^  I  may  add  that  students  will  be 
much  assisted  in  their  researches  by  the  following  publications 
relating  to  tithes:  (1)  Selden's  Work,  published  in  1618;  (2) 
Forbes*s  Treatise,  published  in  1705;  (3)  Council,  published 
in  1815,  of  which  a  new  edition  was  issued  in  1830;  (4) 
Buchanan's  Treatise,  published  in  1862 ;  (5)  Second  Keport,  pub- 
lished in  1817,  of  the  Commissioners  of  the  Courts  of  Justice  in 
Scotland;  (6)  Article  in  the  Edinburgh  lievieio  of  February  1823 
on  the  "  History  and  Settlement  of  Tithes  in  Scotland ;  **  and  (7) 
The  Juridical  Styles  (vol,  iii.)  for  Forms  of  Summonses  of  Aug- 

*  Lord  Advocate  r.  Drysdale,  24th  February  1872. 
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mentation,  Modification,  and  Locality,  and  of  Valuation  or  Sale, 
all  of  which  must  proceed  in  the  Couit  of  Session. 

Bear  with  me,  in  conclusion,  if  I  try  to  suggest  some  plan  of 
lessening,  if  not  removing,  the  evils  attending  proceedings  in  the 
Teind  Court,  and  connected  generally  with  the  state  of  the  teinds 
of  Scotland.     For  example : 

1.  Might  not  the  augmentation  of  stipend  take  place  without 
putting  the  minister  to  the  expense  of  a  process  in  the  Court  of 
Session?  Should  it  not  be  given  every  twenty-first  year,  as  a 
matter  of  course,  instead  of  leaving  it  in  the  power  and  discretion 
of  the  Court  of  Teinds  to  grant  or  to  withhold  it,  a  power  and  dis- 
cretion which  I  am  sure  they  would  rather  be  deprived  of  ?  Why 
should  not  the  surplus  teinds  be  available  for  the  purpose,  not  of  a 
discretionary,  but  of  such  a  fixed  periodical  augmentation  ?  and  is 
not  the  constantly  increasing  cost  of  living,  partly  by  the  conver- 
sion of  luxuries  into  necessities,  a  sufficient  reason  for  such  aug- 
mentation, without  taxing  counsel's  ingenuity  to  invent  other  and 
it  may  be  woj'se  reasons  ?  As  to  the  amount  of  augmentation, 
might  it  not  be  fixed  at  the  same  percentage  on  the  whole  stipend 
as  the  previous  augnjentation  bore  to  the  previous  stipend  ? 

2.  Should  not  the  augmentation  be  in  money  instead  of  victual  ? 
And  should  not  the  whole  stipend  be  converted  also  into  money  ? 
and  so  let  the  minister  know  his  fixed  income  and  the  heritor  his 
fixed  burden,  instead  of  having  these  fluctuating  with  the  varia- 
tions of  fiars'  prices  to  the  extent  at  times  given  in  Dr.  Cook's 
illustration.  All  ranks  of  society  are  paid  in  money.  The  school- 
master is  paid  in  money ;  why  not  the  minister  ? 

3.  Should  not  the  protracted  and  expensive  contests  in  processes 
of  locality  about  valuations,  heritable  rights,  &c.,  be  settled  once  for 
all  by  new  sub-commissioners,  who  could  also  attend  to  any  details 
connected  with  undiscretionary  augmentations,  and  take  charge 
likewise  of  future  surrenders  and  valuations  and  sales  of  teinds, 
the  sub-commissioners'  proceedings  being  always  subject  to  the 
review  and  approval  or  disapproval '  of  the  Court  of  Teinds  ? 
Would  it  not  be  better  for  all  parties  to  have  questions  even  as  to 
old  valuations  and  heritable  rights,  (which  are  the  only  questions 
of  difficulty,)  finally  settled  in  this  way  than  to  have  them  cropping 
up  afresh,  as  formidable  Court  of  Session  pleas  at  every  new  aug- 
mentation ?  And,  as  to  Tiew  valuations,  might  not  the  valuations 
in  the  Valuation  Eoll  aid  and  simplify  their  proof  ?    And 

4  Might  not  the  principal  Sheriffs  of  counties,  (if  suitably  re- 
munerated,) act,  during  the  vacations  of  the  Court  of  Session,  as 
sub-commissionera  for  these  purposes,  dividing  Scotland  into  say 
four  sections,  containing  each  so  many  counties,  and  assigning  the 
work  to  the  Sheriffs  of  these  counties,  or  any  three  of  them,  which 
was  the  number  of  sub-commissionera  employed  in  valuations  in 
Charles  I.'s  time  ? 

Some  such  plan  as  that  indicated  in  these  queries  would  I  think 
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put  an  end  to  a  great  extent  to  the  abases  complained  of,  and 
would  practically  supersede  the  Teind  Court,  except  as  a  Court  of 
review  of  the  suh-commissioners*  proceedings,  many  of  which  would, 
however,  be  so  perfunctory  as  not  to  call  for  review. 


^kc  ittctttk. 


General  Covncil  of  Procurators  on  the  Land  Traiuifer  Bill, — 
The  following  Eeport  of  the  Committee  of  the  General  Council  of 
Procurators  on  the  "  Land  Transfer  Scotland  Bill  (1872)/'  brought 
in  by  the  Lord  Advocate  on  behalf  of  the  Government,  has  just 
been  issued — 

In  April  1870,  the  General  Coimcil  of  Procurators,  by  a  cordial  and  unam- 
mou8  vote,  resolved  to  i)etition  Parliament  in  support  of  the  Bill  on  this  subject 
then  introduceil  by  the  Lord  Advocate.  The  representation  so  made  by  the 
Council  was  in  the  following  tenus,  to  which  they  have  ever  since  faithfully 
adhered : — 

"  That  the  system  of  land-rights  and  conveyancing  in  Scotland  originated  in 
a  state  of  society  which  has  long  since  ceased  to  exist.  It  is  highly  artificial, 
and  ill  adapted  to  the  exigencies  of  modem  times.  Many  legislative  stei)s  have 
been  taken  during  the  last  twenty-five  years  to  modify  its  inconveniences. 
L^nnecessary  ceremonies  have  thus  been  diminished,  deeds  have  been  usefully 
shortened,  and  expenses  reduced.  But  the  whole  system  is  still  l>ased  on 
fiction,  and  older  ueeds  of  established  signification  have  been  sui)erseded  by 
arbitrary  rules  and  forms,  which  are  proi)ably  less  intelligible  in  a  jx)pulap 
sense,  while  not  resting  so  entirely  on  principle.  The  conveyancer  has  still  to 
employ  technical  clauses,  which  he  must  follow  literally,  because  they  have  an 
arbitrary  meaning  aflixed  to  them  by  statute, — and  he  can  no  longer  rely  on 
the  guidance  of  princij)les. 

"  Your  petitioners  are  xinanimonshj  satisfied  that  the  time  has  come  when  a 
larger  measure  may  be  adoj)ted,  with  prudence  and  advantage,  for  putting  an 
end  to  those  complexities  of  title  which  occasion  the  chief  expense  and  doubt 
in  the  ownei*ship  and  transfer  of  heritable  estate,  and  which  engender  great 
delays  in  the  settlement  of  purchases,  and  diminish  the  value  of  lands  and 
houses  by  making  them  less  marketable  than  they  would  naturally  be. 

"  Your  petitioners  conceive  that  their  true  interest,  as  professional  men,  is 
coincident  with  that  of  the  public,  and  is  to  be  found  rather  in  facilitating 
transactions  than  in  their  complexity.  They,  therefore,  hail  the  me^isure  now 
before  your  honourable  House,  *  to  abolish  feudal  and  burghal  tenure,  and  to 
amend  the  law  relating  to  land-rights  in  Scotland,'  as  thorough  and  statesman- 
like in  its  princii)le  and  objects ;  And  pray  )'our  honourable  House  to  piss 
it  into  law,  with  such  amendments  of  detail  as  discussion  may  show  to  be 
advisable." 

The  Council  at  the  same  time  recommended  that  the  substantial  righta  and 
remedies  at  present  possessed  by  superiors  and  vassals,  and  l)y  bond-holders 
and  others  deriving  right  from  them,  should  be  retained,  and  they  were  of 
opinion  that  this  might  be  done  without  departing  from  the  principle  of  the 
Bill.  They  also  made  numerous  and  careful  recommendations  lor  the  improve* 
meat  of  the  BilL 
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These  recommendations  were  very  favourably  received  by  the  Lord  Advocate, 
and  in  the  Bill  as  afterwards  amenaed  most  of  them  were  adopted. 

The  Bill  came  again  before  the  General  Council  on  28th  February  1871,  and 
the  Council  unanimously  renewed  their  cordial  approval  of  its  principle  and 
objects,  and  submitted  farther  suggestions  upon  it  to  the  Lord  Advocate. 

The  Committee  of  the  General  Council  accordingly  supported  the  Bill  which 
the  Lord  Advocate  introduced  in  1871,  and  circulated  the  following  statement 
on  the  subject  in  July  last  (printed  in  Journal  of  Jur,,  Sept.  1871,  vol.  xv., 
p.  472). 

The  state  of  public  business  in  1871  having  prevented  that  Bill  from  being 
carried  through,  the  Committee  were  kindly  permitted  by  the  Lord  Advocate 
to  offer  various  suggestions  for  its  farther  amendment ;  and  they  are  happy  to 
say  that  the  ''Land  Transfer  Bill  of  1872,''  now  brought  into  the  House  of 
Commons  by  the  Lord  Advocate,  embodies  with  great  care  almost  every  one 
of  the  practical  suggestions  which  have  been  offered  by  the  General  Council 
and  its  Committee.  The  statement  which  the  Committee  circulated,  as  above 
quoted,  in  last  July,  as  to  the  Bill  of* that  year,  is  fully  applicable  to  the  present 
Bill,  which,  moreover,  presents  various  additional  features  of  great  value  to  the 
owners  of  lands  and  houses,  and  to  their  professional  advisers. 

It  expressly  secures  that  "  an  estate  of  property  shall  with  respect  to  title  be 
inde{)endent  of  any  estate  of  supeiiority,''  and  it  supports  this  caidinal  provision 
by  subsidiary  enactments  which  will  effectually  attain  that  object.  This  vital 
and  retjulating  provision  is  absolutely  wanting  in  Mr,  Gordon^s  BilL 

Mr.  Gordon's  Bill  farther  invents  and  creates  a  series  of  new  fictions,  and  of 
implied  and  imaginary  "entries"  with  superionj.  The  Lord  Advocate  proposes 
the  simpler  and  better  remedy  of  dispensing  with  such  entries  altogether.  Mr. 
Gordon  proposes,  in  a  permissive  way,  to  retain  the  whole  technical  system  of 
chartera  by  progress  and  writs  by  progress,  which  have  been  the  bane  of 
Scottish  land-rights,  and  which  rest  oh  the  antiquated  and  mischievous  notion 
(exploded  in  England  many  centuries  ago)  that  a  man  cannot  have  a  full  right 
to  his  own  property,  but  must  hold  it  as  the  vassal  of  somebody  else,  and  in 
dei>endence  on  the  supereminent  title  of  somebody  else.  Mr.  Gordon,  more- 
over, in  his  form  of  future  conveyances,  expressly  requires  that  the  proprietor 
shall  be  set  forth  as  holding  the  lands  under  a  superior. 

The  Loid  Advocate's  bill  effectually  secures  every  substantial  right  which 
at  present  exists,  and  enables  superiors  to  enforce  such  rights  by  a  simple 
action  in  the  Sheriii-Court,  under  which  they  will  obtain  possession  till  their 
casualties  are  paid.  Mr.  Gordon  limits  the  superior  to  action  in  the  Court  of 
Session. 

Both  bills  provide  that  kain,  carriages,  and  services,  may  be  commuted 
and  redeemed.  That  is  very  expedient,  because  such  duties  are  of  a  vexatious 
and  unsatiisfactoiy  character,  but  Mr.  Gordon  proposes,  unnecessarily,  to  in- 
clude with  them  "  all  returns,  other  than  feu  duty,  payable  in  money  or  grain 
or  meal." 

In  making  up  a  title  to  an  uniiifeft  proprietor,  Mr.  Gonlon  proceeds  quite 
unnecessarily  by  inventing  a  series  of  imaginary  deeds  by  and  to  deceased  pro- 
prietors. What  use  can  there  be  in  so  multiplying  fictions?  He  continues 
the  ex]>ensive  form  of  Service  for  making  up  title.  The  Lord  Advocate 
replaces  that  form  by  a  short  and  inexpensive  instrument,  which  may  be  expede 
by  any  notary,  reciting  the  relationship,  and  recording  the  evidence  of  it  on 
oath.  This  will  Ije  a  great  relief  to  small  properties,  upon  which  the  expense 
of  completing  titles  has  hitherto  been  very  gnevous.  It  will  be  at  the  same 
time  a  great  saving  to  the  public  revenue,  for  it  enables  seven  or  eight  chancery 
offices  to  be  aljolished.  In  exceptional  cases  of  intricate  evidence  of  relation- 
ship, or  wherever  a  party  desires  to  proceed  judicially,  he  can  still  do  so  by 
declarator;  and  as  such  declarators  are  likely  to  be  soon  made  competent  in  the 
Sheriff-Court,  as  recommended  by  the  Law  Commission,  it  will  be  no  hardship 
in  the  few  exceptional  cases,  or  in  regard  to  large  estates,  so  to  proceed. 

In  February  1871,  the  General  Council  *^  unanimofVLsly  and  urgently  recom- 
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mended  that  this  oppoTtnnttT  should  be  taken  to  pot  an  end  to  hlnk  tegting 
C  't  nr4,  and  the  ex  po*t  facto  filling  np  of  deeti^  The  blanks  Irft  for  tec^tin^ 
clau-ies  f;ive  manifest  and  perilous  opportnnitiej>  of  fraud,  and  nothing  but  the 
«;fi*Mi  faith  of  the  profession  has  prevented  sach  a  dan;7eTon5  practice  bein^ 
miiJi  abuite<L  The  coancil  stronprly  rec«>mmended  a  proridrm  that  it  sboQld 
lie  sufficient  to  make  a  deed  probative,  if  the  full  names  and  de«n;niations  of  the 
sul»scnbin<r  witne.<eie4  were  written  bj  themi^Ives  or  others  after  or  l>elow  the 
piiniatores.  or  anvwhere  on  th^  deed.  The  ditferenctrs  between  the  En:;lish  and 
S  otc-h  nifxles  of  atte>ting  deeds  are  very  embarra^^in;;  in  practice,  and  should 
)>e  diminishe<i  as  o2>|)ort unity  arises.^  The  Lord  Advocate's  bill  effects  this 
great  improvement.     Mr.  Gordon's  bill  does  not  notice  iL 

The  General  Council  also  unanimously  recommended  that  provision  should 
be  maile  fur  putting  an  end  to  the  great  anxieties  as  to  title  which  are  felt  in 
many  buT)^'h:«.  owing  to  the  difficulty,  arising  from  differences  and  ptrcoliarities 
of  tenure,  of  determining  what  register  \»  appropriate  to  many  properties  in 
bun:h.  This  has  l^een  satisfactorily  dealt  with  by  the  Li>rd  Advocate,  and  great 
Security  will  lie  given  to  burgh  titles  nnder  this  bilL  The  subject  is  not  dealt 
with  by  Mr.  GonloiL 

There  are  provisions  of  great  value  in  the  Lord  Advocate's  bill  securing 
the  public  and  the  profession  against  the  defeat  of  sul^tantial  rights  through 
technical  error?  or  delects  in  deeils,  or  in  their  warrant  of  rtnnstration,  or  in  the 
reconl,  if  reasonable  notice  of  the  existence  of  the  right  appears  on  the  reconL 
Perkins  who  cannot  write  are  also  enabled  by  the  Lonl  Advocate's  bill  to 
execute  deeds  bv  a  single  notarv  and  two  witnes-^e?,  instead  of  the  unnecessarv 
and  cumbrous  and  expen^^ive  method  of  two  notaries  and  four  witnesses.  Pro- 
visions are  also  made  by  it  for  completing  the  titles  of  new  trustees,  and  of  the 
heirs  of  a  last  trustee,  the  want  of  which  has  long  been  a  cause  of  complicated 
pn>ceedin:;s,  and  enormous  and  wasteful  expense. 

No  corresponding  provisions  are  to  be  found  in  Mr.  Gordon's  bilL 

There  is,  however,  one  clause  of  Mr.  Gordon's  bill  which  the  committee  think 
should  lie  inserted  in  the  Lord  Advocate  s,  viz.  Clause  24th.  as  to  the  recording 
of  transfers  of  real  bnrtlens ;  and  they  recommend  that  the  Lord  Advocate's 
attention  should  be  directed  to  that  subject. 

On  the  whole,  the  committee,  pursuing  the  policy  which  has  eo  repeatedly 
and  with  such  unanimitv  been  resolved  on  bv  the  General  Council,  stronglv 
recommend  that  the  local  faculties  for  whom  the  council  ai-U  should  continue, 
as  hitherto,  to  give  their  energetic  support  to  the  Lord  Advocate's  bill,  and 
press  it  on  the  favourable  attention  of  their  representatives  in  Parliament 
as  a  safe,  wise,  and  salutary  measure,  of  the  highest  public  importance  in 
Scotland. 

Lfffislation  an  Drunkenness. — The  Committee  of  the  House  of 
Commons  on  Drunkenness,  of  which  Dr.  Dalrymple  is  Chairman, 
lately  examined  Dr.  Arthur  Mitchell,  Commissioner  on  Lunacv  for 
Scotland.  It  is  worth  preserving  here  the  opinions  of  so  eminently 
sane  a  thinker  on  a  subject  which  has  the  eflect  of  making  many 
mad.     Dr.  Mitchell  stated : — 

I  think  it  quite  certain  that  children  of  habitnal  drunkards  are,  in  a  larger 
projK)rtion,  idiotic,  are  in  a  large  proportion  themselves  habitual  drunkards,  and 
are  in  a  larger  projwrtion  liable  to  acquired  insanity — that  is,  the  insanity  that 
comes  on  in  later  life — than  are  the  children  of  other  people.  But  this  should 
be  kept  in  view,  that  many  habitual  drunkards  are  also  predisposed  to  insanity  ; 
the  excessive  drinking  in  them  is  itself  the  form  which  the  insanity  takes,  and 
what  they  transmit  tii  their  children  is  really  that  disposition  to  insanity  which 
they  had  themselves,  and  which  may  find  expression  in  the  children  in  idiocy, 
insimity,  or  crime.  The  ordinary  cases  of  insanity  which  have  drunkenness  as 
their  ori^  are  treated  just  as  other  cases  of  insanity — such  as  those  produced 
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by  excessive  eexiial  indulgence.  Both  kinds  of  cases  result  from  a  violation  of 
the  laws  of  health.  When  insanity  comes,  whatever  its  cause,  we  cannot  make 
any  difference  in  its  treatment.  In  my  opinion,  some  special  le^pslation  is 
required  on  the  subject  of  habitual  drunkenness,  but  it  is  very  difficult  to  say 
how  it  should  be  done,  and  to  what  extent  legislation  should  go.  I  would  treat 
in  asylums  all  those  persons  whose  symptoms  of  insanity  are  such  that  they  can 
be  certified  as  lunatics.  They  should  be  treated  as  lunatics  while  these 
symptoms  last.  So  far  fresh  legislation  is  not  needed.  It  is  only  required  in 
so  far  as  concerns  those  that  cannot  be  declared  insane.  I  would  not  extend  it 
to  persons  who  got  occasionally  drunk — say  once  a-week.  There  should  be 
some  evidence  of  loss  of  control,  something  more  than  mere  company-loving  and 
joviality ;  because,  although  that  intoxication  may  be  of  frequent  occurrence 
and  although  we  know  that  it  is  the  very  thing  that  w^ill  lead  to  the  ungovern- 
able craving  after  drink,  if  we  attempt  to  take  charge  of  these  classes,  we  should 
wrong  the  sober  and  well-doing  classes.  The  two  objects  to  be  aimed  at  should 
be  the  cure  of  the  drunkanl  and  the  comfort  and  well  being  of  society.  By  pro- 
longed compulsory  abstinence,  under  conditions  favourable  to  the  general  liealth, 
we  mijjht  hope  to  do  some  good.  Our  experience  in  Scotland  is  far  from  en- 
couragmg,  but  the  experiment  has  never  been  fairly  made,  and  I  think,  if  it 
were  tried  under  special  legislation,  we  might  reasonably  expect  gocnl  results. 
All  these  are  grounds  for  tentative  legislation,  and  would  give  us  an  opportunity 
to  acquire  the  experience  we  need.  At  the  same  time,  there  are  ceitain  safe- 
guards that  would  be  required,  The  legislation  might  lead  to  abuse,  and  this 
abuse  it  would  be  necessary  to  guard  against.  It  should  not  be  left  entirely  to 
medical  men  to  settle  this,  as  it  is  not  entirely  a  medical  matter.  There  should 
be  something  of  the  nature  of  an  inquest ;  and,  so  far  as  Scotland  is  concerned 
I  think  the  order*  of  a  Sheriff  shoidd  always  be  necessary  to  authorize  the 
detention  of  a  drunkard,  and  that  the  duration  of  that  detention  should  be  fixed 
in  the  order.  There  should  also  be  a  way  of  prolonging  the  detention  in  certain 
cases,  and  likewise  a  channel  of  appeal  for  cases  of  undue  detention.  I  think 
it  would  also  have  to  be  providea  that  persons  might  be  received  voluntorily 
into  the  institutions,  but  should  not  be  allowed  to  leave  sooner  than  a  fixed  time. 
I  think  the  objects  I  have  spoken  of  could  only  be  obtained  in  separate  and 
special  institutions.  These  would  be  of  two  kinds — one  for  paying,  and  the 
other  for  non-paying  patients,  and  ought  all  to  be  licensed  by  some  body 
authorized  to  do  so.  The  institutions  for  paying  patients  might  be  left 
to  private  enterprise.  They  would  probably  be  of  various  kinds—some  with 
higher  and  others  with  lower  rates.  Very  likely  there  might  be  another  dis- 
tinction. Some  might  be  established  for  those  who  entered  voluntarily, 
and  others  for  those  w^ho  entered  involuntarily.  With  regard  to  the  institu- 
tions for  non-paying  patients,  I  think  parishes  or  combinations  should  have 
power  to  assess  for  their  existence,  or  use  existing  buildings.  This  would 
be  merely  x)ermissive  legislation,  but  perhaps  it  might  be  justifiable,  because 
our  present  knowledge  on  the  subject  is  so  limited.  It  would  at  least  make  a 
thing  possible  which  many  people  desire,  and  to  which  few  people  would  be 
opposed  if  it  were  not  macle  too  wide  and  too  binding.  I  would  like  to  see  one 
institution  erected  in  some  central  part  of  Scotland,  paid  for  either  out  of  the 
Consolidated  Fund  or  by  general  assessment.  This  would  give  us  experience. 
Eventually,  if  the  system  were  found  productive  of  good  results,  and  if  other 
institutions  were  established  either  by  private  enterprise  or  by  combinations 
then  this  institution  could  be  used  solely  for  patients  committed  by  oi*der  of  the 
Sheriff  or  Magistrate.  But  till  other  institutions  were  made,  tlie  central  one 
might  be  used  bv  any  patient  for  whose  maintenance  a  Parochial  Board  was 
responsible.  I  think  it  would  be  well  if  Sheriffs  and  Magistrates  hud  power  to 
commit  to  these  institutions  for  some  fixed  period,  which  should  not  be  too 
short,  any  nerson  who  has  been  convicted  of  drunkenness  or  breach  of  the  peace 
while  drunK,  say  three  or  four  times  within  six  months.  Also,  if  a  man  proves 
himself  to  be  dangerous  through  insanity  which  he  has  brought  upon  himself 
by  drinking,  the  lieges  should  have  power  to  protect  themselves.    All  they  can 
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do  at  present  is  to  send  him  to  an  asylum  ;  but  he  gets  sane  in  a  veiy  short 
time  ;  then  he  gets  discharged,  although  he  has  not  been  cured  of  his  craving 
for  the  drink  that  led  to  his  insanity.  Under  such  an  Act  as  here  contemplated, 
his  detention  would  be  authorized,  notwithstanding  his  apparent  recovery,  in 
the  hope  of  preventing  a  recurrence  of  insanity  from  the  same  cause.  The  re- 
peated conviction  for  disorderly  conduct  while  drunk  might  be  held  to  indicate 
that  loss  of  control  of  which  I  spoke.  I  would  apply  these  provisions  of  the 
Act  to  all  classes  of  the  community,  making  no  exception.  In  every  pauper 
CJise  the  cost  of  maintenance  should  be  reduced  as  much  as  possible  by  the  work 
of  the  inmates,  and  with  regard  to  them  there  should  \ye  compulsory  work  as 
well  as  compulsory  detention.  It  is  very  difficult  to  make  people  work  profit- 
ably, and  it  might  be  necessary  sometimes  to  resort  to  profitless  work.  The 
frequency  with  which  this  would  be  required  would  depend  entirely  on  the 
management  of  the  institutions.  Then  it  has  to  be  borne  in  mind  that  the 
doing  of  the  work  would  increase  the  chances  of  the  patients'  recovery.  I  do 
not  tnink  patients  would  often  earn  more  than  they  cost,  but  where  they  did, 
I  think  they  would  get  the  benefit  of  it.  Such  legislation  would  not  tend  to 
diminish  drunkenness,  except  in  the  way  of  making  the  young  feel  that  it  was 
a  disgrace  to  get  drunk,  and  that  it  was  dangerous  to  be  often  drunk,  as  it 
might  lead  to  confinement.  In  legislation  of  this  kind  we  dont  strike  the  root^ 
We  are  simply  proposing  to  mitigate  the  effects  of  a  mischief  we  have  made  no 
effort  to  check,  and  this  we  do  as  well  for  our  own  comfort,  as  for  the  good  of 
the  drunkard.  The  proper  way  of  reducing  drunkenness  would  be  by  giving 
the  young  a  sounder  education,  so  as  to  fit  them  to  be  the  intelligent  guardiana 
of  their  own  health. 

The  Law  StvderM  Congress  amd  General  JurisprudeTice, — ^With 
reference  to  the  Incorporated  Law  Society  examinations,  the  Con- 
gress of  Law  Students  at  Birmingham  recently  passed  the  following 
resolutions: — "That  in  the  opinion  of  this  Congress,  the  present 
system  of  examinations  in  connection  with  the  Incorporated  Law 
Society  is  unsatisfactory  in  many  particulars ;  and  this  Congress 
would  suggest  the  following  alterations : — 1st,  That  the  preliminary 
examination  should  be  made  more  severe,  and  no  clerk  should  b6 
exempted  therefrom,  unless  he  has  passed  another  examination  of 
equal  severity :  2d,  That  in  settling  the  final  examination  questions, 
less  importance  should  be  paid  to  mere  points  of  practice,  and  more 
attention  should  be  given  to  legal  principles;  3d,  That  every 
articled  clerk  should  be  afforded  an  opportunity  to  pass  an  examina- 
tion in  constitutional  law  and  general  jurisprudence,  such  works  as 
those  of  Hallam  and  Austin  being  taken  as  text-books."  A  resolu- 
tion was  passed  drawing  the  attention  of  the  Incorporated  Law 
Society  to  the  inadequate  means  of  instruction  avaUable  to  the 
pi:ovincial  law  student  during  articles,  and  soliciting  its  influence 
to  secure  a  more  efficient  and  complete  mode  of  tuition  in  the  office, 
and  also  to  establish  law  lecture  classes  and  law  students*  societies 
where  these  do  not  exist.  It  was  resolved  that  a  congress  should 
be  held  annually,  the  next  to  take  place  in  London  in  1873. 

The  resolutions  of  the  Congress  show  a  degree  of  wisdom  which 
is  very  unusual  in  these  times.  Although  we  might  wish  to  see  a 
more  correct  appreciation  of  "general  jurisprudence  "  than  is  to  be 
inferred  from  the  reference  to  the  overrated  work  of  Austin,  it  is 
satisfactory  in  these  dark  ages  that  the  claims  of  such  a  science 
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upon  law  students  should  be  recognized  at  all ;  and  if  Austin  should 
be  adopted  as  a  text-book  by  the  Incorporated  Law  Society, 
it  might  help  to  train  up  a  generation  of  lawyers  who  would 
find  some  wholesome  substitute  for  that  laborious  but  narrow 
and  unsatisfying  teacher.  Possibly  our  English  friends  may 
find  a  more  excellent  way  of  learning  general  jurisprudence 
in  the  admirably  written  "Institutes  of  Law/'  by  Professor 
Lorimer  of  the  University  of  Edinburgh,  which  has  just  been  pub- 
lished, and  of  which  we  intend  to  give  a  longer  notice  in  an  early 
number.  We  cordially  recommend  the  book  to  their  notice,  and 
to  all  lawyers  who  care  for  the  advancement  of  scientific  law. 

Argyleshire — Society  of  Procurators. — ^At  a  general  meeting  of  the 
Society  of  Procurators  of  Argyleshire,  held  at  Inverary  on  17th 
April  1872,  the  following  office-bearers  were  elected,  viz. : — William 
Douglas,  Inverary,  Dean ;  Robert  Laurence,  Oban,  Sub-Dean ;  G. 
M.  Wright,  Inverary,  and  Dugald  M'Lachlan,  Lochgilphead,  Coun- 
cillors ;  Duncan  Macniven,  Inverary,  Secretary  and  Treasurer. 


THE  LORD  ADVOCATE'S  LAND  TRANSFER  BILL. 

Sir, — A  perusal  of  the  article  on  the  above  subject  in  your  Journal  fqr 
May  having  led  to  a  perusal  of  the  Bill  itself,  permit  me  a  few  observations 
relative  to  the  proposed  abolition  of  service  of  heirs. 

Ever  since  the  decision  in  the  well-known  case  of  Colqtihaun  in  1828, 
conveyancers  who  have  had  occasion  to  get  their  clients  served  as  heirs  of 
provision,  no  matter  how  well  assured  they  may  be  of  the  parties'  right 
to  succeed,  are  in  many  instances  in  a  puzzle  to  know  how  to  make  that 
right  effectual ;  and  the  great  abundance  of  judicial  opinion  which  was 
given  forth  in  the  subsequent  case  of  Fogo  or  Mathie  in  1842  can  hardly 
be  said  to  have  rendered  their  way  clearer.  So  much  is  this  the  case 
that  our  latest  writer  on  conveyancing  recommends  in  such  cases  the 
expedient  of  double  services  as  the  only  safe  course,  an  advice  the  follow- 
ing of  which  presses  hard  on  the  owners  of  small  properties  in  the 
country.  A  service  of  any  kind  is,  as  a  judicial  proceeding,  every  one 
knows,  of  very  little  value  in  faro  contentioao,  till  fortified  by  prescrip- 
tion, being  in  general  a  proceeding  of  entirely  an  ex  parte  character.  Its 
practical  value,  or  no  value  rather,  is  evident  from  this,  that,  although  prior 
to  the  passing  of  the  Registration  of  Leases  Act  in  1857,  it  was  difficult 
to  create  effectual  securities  ov'er  leasehold  subjects  for  borrowed  money 
unless  in  the  rare  case  where  the  lender  could  conveniently  be  ad- 
mitted to  possfission,  yet  no  difficulty  was  ever  experienced  in  transmit- 
ting the  absolute  right  to  such  subjects  without  any  form  of  service 
whatever.  During  a  practice  of  now  nearly  forty  years  I  only  recollect 
of  a  single  instance  having  come  to  my  knowledge  of  the  purchaser  of  a 
leasehold  property  having  paid  his  money  to  the  wrong  person  as  a  pro- 
fessed heir,  and  there  the  fault  lay  not  in  the  want  of  a  service  but  in  the 
purchaser's  own  neghgence,  or  in  his  being  stupidly  misled  by  the  seller's 
exhib  tiou  of  what  he  represented  to  be  a  title,  but  what  was  not  actually 
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80.     Any  reasonable  device,  therefore,  for  dispensing  with  procedure  of 
so  uncertain  and  inconclusive  a  kind  should  be  hailed  by  the  profession 
with  approbation.     But  why  should  the  Lord  Advocate,  in  the  forms  of 
notarial  instruments  given  for  making  public  an  heir's  right  to  a  feu, 
require  a  narrative  to  be  inserted  of  evidence  of  propinquity  having  been 
led  before  the  notary.     Such  an  instrument  is,  at  the  best,  as  observed  by 
the  writer  of  the  article  in  question,  a  mere  assertion  by  the  heir  of  his 
right,  and  if  it  cannot  be  expede  without  the  narration  of  evidence,  its 
usefulness  will  be  very  materially  lessened.     What  is  the  notary  to  do 
when  the  witnesses  may  be  abroad,  or  otherwise  not  accessible,  without 
much  trouble  and  expense.     The  registration  of  an  instrument  is  intended 
to  supply  tha  place  of  a  precept  or  writ  of  dare  constat,  as  a  formal  title. 
These  writs  always  proceed  upon  the  narrative,  in  general  terms  of  the 
superior  having  been  satisfied  of  the  heir's  propinquity  by  the  production 
of  authentic  documents.  •  Not  in  one  case  out  of  a  hundred,  however,  is 
such  production  or  exhibition  ever  made.     The  superior's  agent  is  satis- 
iied  with  a  letter  from  the  vassal's  agent,  and  makes  out  the  writ  as  a 
matter  of  course.      Yet  we  never  hear  of  such  writs  being  fraudulently 
granted ;  and  the  Court  have  actually  dealt  with  them  more  favourably 
than  with  services  where  they  were  inaccurate  in  point  of  strict  form,  but 
the  party  had  really  the  substantial  right  to  the  subjects.      Cannot  a 
notary's  assertion  that  he  had  satisfied  himself  of  the  heir's  right  before 
putting  his  hand  to  a  registrable  instrument,  be  as  much  trusted,  or  more 
trusted  than  that  of  a  sui)erior  or  the  agent  of  a  superior,  without  his 
being  required  to* produce  legal  evidence  of  its  accuracy?     No  doubt  the 
question  as  to  the  effect  to  be  given  to  such  dm.ex  parte  statement,  in 
cases  of  competing  titles,  is  one  requiring  some  consideration,  and  may 
suggest  a  doubt  how  far  the  Lord  Advocate's  proposal  to  shorten  the  pre- 
scriptive period  to  twenty  years  is  altogether  a  safe  one.     Might  a  com- 
promise not  be  made  by  fixing  the  period  both  of  the  long  negative  and 
of  the  long  positive  prescription  at  thirty  years.     Anyhow,  the  clumsy 
and  unworkable  schedules  which  are  proposed  to  take  the  place  of  ser- 
vices or  writs  of  dare  constat  can  hardly  in  their  present  form  be  approved 
of. — I  am,  &c.,  N.  P. 


HottB  of  (Euglish,  Jlmcrian,  ani)  ©Dljonial  (JTastB. 

Marriage  Articles — Non-perfonnance  of  Contract, — Marriage  articles  en- 
tered into  between  an  intended  husband  and  the  father  of  the  wife,  wheitihy 
each  party  covenanted  to  settle  funds  on  the  u^ual  trusts,  were  enforced  by  the 
husband  against  the  father's  estate,  after  the  death  of  the  wife  without  issue, 
although  the  husband  had  always  neglected  and  refused  to  fiUiil  his  part  of  the 
agreement. — Jeston  v.  Key,  40  L.  J.  Ch.  503. 

Ward  of  Court — Religious  education  of  infant — The  proper  religion  in 
which  an  infant  should  be  hrought  up  is  that  of  its  fatlier.  It  is  improper  for  the 
Court  to  question  a  child  of  8^  years  upon  doctrinal  points,  so  as  to  try  to  ascertain 
whether  she  has  any  predilection  for  one  religion  over  another. — Stourt<m  v. 
Stour/ouy  2(5  Law  J.  Rep.  (n.s.)  Ch.  354 ;  s.  c.  8  De  Gex,  M.  &  G.  760,  con- 
sidered.— Hawkstcorth  v.  Hawksworth,  40  L.  J.  Ch.  534. 

Election — Devise  of  Scotch  EstaUs. — A  testator  gave  benefits  to  his 
heir.  His  residuary  devise  of  "  all  the  residue  of  my  real  estate,  situate 
in  any  part  of  the  United  Kingdom  or  elseu;heref"  was  upon  trust  for  sale.    He 
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had  some  real  estate  in  Scotland:  Held,  that  the  heir-at-law  was  put  to  his  election, 
and  could  not  take  both  the  Scotch  lands  by  descent  and  the  gifts  in  the  will. 

The  question  in  this  ttpj)eal  from  a  decision  of  Wickens,  V.C.,  as  Vice-Chan- 
cellor  of  the  Duchy  of  Lancaster,  was  whether  John  OiTell,  the  heir-at-law  of 
John  Orrell,  the  testator  in  the  cause,  w^as  put  to  his  election,  whether  he  would 
take  by  descent  certain  lands  in  Scotland  belonging  to  the  tesUitor,  or  the 
benefits  given  to  him  by  the  testator's  will.  The  testator  made  his  will  in  the 
English  form,  dated  the  15th  of  March  1867,  which  contained  the  following 
re-iduary  gilt : — "  As  to  all  the  rest,  residue,  and  remainder  of  my  real  estate, 
situate  in  any  part  of  the  United  Kingtlom  or  elsewhere,  and  the  residue  of 
any  personal  estate  of  what  nature  or  kind  whatsoever,  I  devise  and  bequeath 
the  same,  according  to  the  nature  thereof  respectively,  unto  and  to  the  use  of 
John  Orrell,  the  younger,  Joseph  OiTell,  and  John  EUams,  their  heirs,  executors, 
and  assigns,  upon  trust  ^'  to  sell. 

The  proceeds  were  to  be  distributed  amongst  the  testator's  children,  including 
John  Orrell,  who  was  his  heir,  and  grandchildren.  In  the  will  was  contained 
a  power  of  exchange  of  any  part  of  his  residuary  estate  for  other  hereditaments 
'•  in  England,  Wales,  or  Scotland."  The  testator  died  in  July  1867,  before  the 
passing  of  31  &  32  Vic.  c.  101,  s.  20,  possessed  of  real  estate  in  England  and 
also  some  in  Scotland.  The  latter  did  not  pass  under  the  gift.  The  Vice- 
Chancellor  held  that  the  heir  took  the  Scotch  lands,  and  also  the  benefits  under 
the  will,  the  case  not  being  one  of  election.  From  this  decision  the  present 
aj>peal  was  brought.  Authorities  for  appellants  are  found  in  1  Janruin  on 
PyUU,42l;  also  Campbell  v.  Afunro,  Dec.  23,  1836;  15  S.  310;  Ihellusson  v. 
Woodford,  13  Ves.  209. 

Argued  for  respondent,  the  heir.— General  words  only  include  such  property 
as  the  testator  can  properly  dispose  of.  The  words  here  do  not  carry  the  case 
further  than  would  "  all  my  real  estate,*'  which  it  is  conclusively  settled  will 
not  put  a  Scotch  heir  to  election. — Johnson  v.  Telford,  8  L.  J.  R.  Ch.  94 ;  8.  c.  1 
Kuss.  &  My.  244 ;  AUen  v.  Anderson,  15  L.  J.  Ch.  178 ;  s.  c.  5  Hare  163 ;  Max- 
vell  V.  Maxwell,  22  L.  J.  Ch.  43 ;  s.  c.  2  De  Gex,  M.  &  G.  705. 

Lord  Justice  James. — The  question  in  this  case  is  whether  the  testator,  who 
was  possessed  of  certain  lands  in  Scotland,  as  well  as  considerable  real  estate  in 
England,  by  his  will  made  in  England,  whereby  he  devised  "all  the  rest, 
residue,  and  remainder  of  my  real  estate  situate  in  any  part  of  the  United 
Kingdom  or  elsewhere,"  intended  to  devise  the  Scotch  property  of  which  he 
was  seised.  There  is  no  question  that,  by  the  law  of  Scotland  as  it  stood  at  the 
date  of  this  will,  a  mere  testamentary  instalment  was  not  sufficient  to  effect  a 
posthumous  disposition  of  lands.  It  was  necessary  that  there  should  be  some 
other  instrument  executed  inter  vivos,  from  which  the  testamentary  instrument 
might  derive  its  effect.  It  has  been  settled  by  several  cases,  that  in  construing 
the  will  of  a  testator  entitled  to  Scotch  property,  the  rule  (I  use  the  language 
of  Knight  Bruce,  L.J.,  in  Maxwell  v.  Maxwell)  is,  **That  according  to  tlie 
principles  of  the  rules  of  construction  which  the  Engiish  law  applies,  if  not  to 
all  instruments,  at  least  to  tesUimentary  instruments  liable  to  interpretation,  as 
the  will  in  question  is,  according  to  its  principles  and  rules,  the  generality,  the 
mere  universality  of  a  gift  of  property  is  not  sufficient  to  demonstrate  or 
create  a  ground  of  inference  that  the  giver  meant  to  extend  to  property  incap- 
able, though  his  own,  of  being  given  by  the  particular  act.'*  Whether  that  rule 
of  law  would  be  laid  down  if  the  matter  had  now  to  be  considered  for  the  first 
time,  may  perhaps  (with  great  respect  for  the  high  authorities  who  laid  it  down) 
be  open  to  some  little  doubt  It  seems  to  me  somewhat  singular  that  a  testator 
making  his  will  in  a  legal  manner,  according  to  the  law  of  the  country  where  he 
makes  his  will,  should  be  deemed  to  know  the  laws  of  all  countries  in  which  he 
may  chance  to  possess  property,  and  when  his  language  appears  to  deal  with  all 
the  property  he  anywhere  possesses,  that  there  should  be  implied  a  latent 
intention  to  except  some  property,  because  the  law  of  the  country  in  which 
that  property  is  situated  does  not  permit  him  to  deal  with  it  by  an  instrument  of 
the  ])articular  kind  of  that  which  contains  such  general  language.   The  rule  how- 
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ever  is  laid  down,  but  tliis  exception  has  been  established.  If  the  testator  has 
specifically  referred  to  the  property  which  he  is  incapable  of  disposing  of,  then 
he  must  be  held  to  have  intended  to  dispose  of  it.  Hence  the  question  in  the 
present  case  lesolves  itself  into  this,  Does  the  will,  in  that  part  ot  it  to  which  I 
nave  referred,  specifically  mention  lands  in  Scotland  ?  I  am  of  opinion  that 
the  words,  "  in  any  part  of  the  United  Kingdom  or  elsewhere,"  must  mean  any 
of  the  three  x)arts  of  the  Kingdom.  It  is  the  same  thing  as  if  he  had  said,  **  in 
England,  Ireland,  Scotland,  or  elsewhere,"  and  the  effect  of  the  clause  is 
the  same  as  if  it  had  been  so  expressed.  Had  the  will  been  in  these  words, 
then  it  was  not  contended  that  the  testator  would  not  have  had  an  intention  to 
dispose  of  lands  in  Scotland.  It  was  aii^ed  that  the  will  must  be  read  as  if  it 
contained  wonls  restricting  the  property  subject  to  it  to  such  as  was  divisible 
or  disposable  by  wilL  But  to  introduce  those  words  where  the  will  specifically 
refers  to  Scotland  would  be  to  make  the  reference  to  Scotland  idle,  and  there* 
fore  would  be  inconsistent  with  principle  and  authority.  I  rely  then  on  those 
words,  and  with  great  respect  for  the  Vice-Chancellor  I  am  of  opinion  that 
there  is  here  a  plain  expression  of  intention  on  the  part  of  the  testator  to  dis- 
pose of  lands  in  Scotland. 

Other  parts  of  the  will  have  been  mentioned,  which  certainly  are  more  con- 
sistent with  this  than  any  other  view.  I  do  not  desire  to  call  them  in  aid,  still 
I  may  say  that  I  am  disposed  to  think  that  the  clause  as  to  sale  or  cxchan^ 
would  induce  me  to  think  that  the  testator's  intention  to  dispose  of  lands  m 
Scotland  was  expressed  with  sufficient  clearness. 

Lord  Justice  Mellish. — I  am  of  the  same  opinion.  In  construing  this 
will,  as  in  construing  all  other  wills,  we  are  at  liberty  to  take  into  considera- 
tion the  state  of  the  testator's  property.  At  the  date  of  making  his  will  he  had 
considerable  estates  in  England,  he  had  also  some  in  Scotland;  he  had,  it 
seems,  no  real  property  in  Ireland  or  Wales.  In  that  state  of  circumstances  he 
uses  these  wonls,  **  as  to  all  the  rest,  residue,  and  remainder  of  my  real  estate 
in  any  part  of  the  United  Kingdom  or  elsewhere,"  and  he  devises  it.  Now 
these  are  not  the  ordinary  general  words  which  any  testator  might  use  as  of 
common  form.  To  my  mind  it  is  clear  that  the  words,  "  in  any  port  of  the 
United  Kingdom,"  were  introduced  under  the  circumstances  under  which  this 
will  was  made,  with  the  express  intention  of  including  the  Scotch  estates. 
That  being  so  I  cannot  find  that  there  is  any  rule  which  prevents  our  inter- 
preting the  will  in  the  manner  which  I  feel  confident  was  that  which  the  tes- 
tator intended. 

Negligence. — Railway — Invitation  to  alight  by  calling  out  name  of  station, — 
In  an  action  against  a  railway  company  for  negligently  causing  the  death  of  one 
of  their  passengers,  it  appeared  that  the  deceased,  who  was  very  near-sighted, 
was  a  season  ticket-holder,  and  in  the  daily  habit  of  travelling  by  defendants' 
railway  from  Highbury  station  to  London  and  back.  The  station  is  approached 
through  a  tunnel  of  about  150  feet  in  length,  and  within  the  tunnel  tnere  is  a 
slope  of  about  ten  feet  in  length  leading  up  to  the  level  of  the  platform.  In 
the  tunnel  from  the  bottom  of  the  slope  there  was  at  the  side  of  tne  railway  for 
some  distance  a  quantity  of  hard  rubbish.  One  evening  after  dark  the  de- 
ceased arrived  at  Highbiiry  in  one  of  the  defendants'  trains.  There  were  seve- 
ral carriages  in  the  train,  and  the  deceased  was  in  the  last  carriage.  The  train, 
having  entered  the  tunnel,  stopped  while  two  of  the  carriages  were  inside  it. 
A  passeii^^er  who  was  in  the  last  carriage  but  one  stated  that  he  heard  **  High- 
bury "  called  out  at  the  far  end  of  the  platform.  He  got  out,  and  after  he  got 
out  he  heard  a  warning,  "  Keep  your  seats,"  after  which  the  train  moved 
towan  8  the  station.  Hearing  a  groan,  he  proceeded  further  back  into  the 
tunnel,  and  found  the  deceased  lying  across  the  rails,  having  sustained  such 
injuries  'n  attempting  to  alight  that  he  died  shortly  afterwanls.  The  tunnel 
WJLS  full  of  Fteain,  but  lighted  by  a  lamp  at  one  end  of  it.  The  Judge  at  Nisi 
Priuft  huving  upon  this  evidence  directed  a  nonsuit, — Held,  by  a  majority  of  the 
Exchequer  Chamber — Bramwell,  B.,  Channell,  B.,  Pigott,  B.,  and  Cleasby, 
B.*-aiIinning  the  decision  of  the  Court  of  Queen's  Bench,  first,  that  the  nonsuit 
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was  riffht,  as  there  was  no  evndence  of  negligence  to  justify  a  verdict  for  plaintiff; 
secondly,  that  upon  the  argument  of  a  rule  to  enter  a  verdict  for  plaintiff  on 
the  ground  that  there  was  evidence  of  negligence  for  the  jury,  it  is  competent 
for  the  Court  to  consider  whether  the  evidence  discloses  contributory  negligence 
on  the  port  of  plaintiff.  Held,  by  the  minority  of  the  Court — Kelly,  C.B., 
WiLLES,  J.,  and  Keating,  J. — that  there  was  evidence  of  negligence  which 
ought  to  have  been  submitted  to  the  jury,  and  that  the  question  of  contributory 
negligence  could  not  be  considered;  and  held,  by  the  whole  Court,  that  the 
mere  calling  out  of  the  name  of  the  station  was  no  evidence  of  negligence,  as  it 
was  not,  taken  by  itself,  an  invitation  to  alight. — Bridges  v.  North  London  Rail. 
Co,  (Ex.  Ch.)  40  L.  J.  Q.  B.  188. 

Sale  op  Goods. — Sample — Contract — Caveat  emptor, — Plaintiff,  having  some 
oats  for  sale,  applied  to  the  manager  of  defendant,  a  trainer  of  race-horses,  to 
purchase  them.  Some  conversation  took  place,  in  the  course  of  which  a  sample 
of  the  oats  was  handed  by  plaintiff  to  defendant,  who  kept  it  until  the  next  day, 
and  then  agreed  to  take  the  oats  at  a  named  price.  Plaintiff  delivered  the  oats, 
but  defendant  refused  to  accept  them,  alleging  that  he  had  contracted  for  old 
oats,  whereas  those  which  were  sent  were  new.  Upon  the  trial  of  an  action 
upon  the  contract  in  the  County  Court,  there  was  contradictory  evidence  as  to 
whether  the  contract  was  for  old  oats  or  for  new  oats,  and  the  following  Ques- 
tions were  put  to  the  jury:  (1)  whether  the  word  "old'*  had  been  usea  by 
plaintiff  or  defendant  m  making  the  contract;  (2)  whether, if  they  thought 
that  the  word  "  old ''  had  not  been  so  used,  they  were  of  opinion  that  plaintiff 
believetl  defendtint  to  believe  or  be  under  the  impression  tnat  he  was  contract- 
ing for  the  purchase  of  old  oats.  The  jury  were  also  told  that  if  either  of  the.«e 
(|uestions  were  answered  in  the  affirmative,  then  verdict  should  be  for  the  de- 
fendant. The  case  having  been  so  left  to  them,  the  jury  found  a  verdict  gene- 
rally for  the  defendant.  Held,  by  Cockbum,  C.J.,  that  the  judge  was  wrong  in 
leaving  the  second  question  to  the  jury,  the  minds  of  the  parties  being  ad  idem 
as  to  the  specific  parcel  of  oats.  Held,  by  Blackburn  J.,  that  it  was  doubtful 
whether  the  direction  would  bring  to  tne  minds  of  the  jury  the  distinction 
between  agreeing  to  take  the  oats  under  the  belief  that  they  were  old,  and 
agreeing  to  take  them  under  the  belief  that  plaintiff  contracted  that  they  were 
old.  Hehlj  by  Hannan,  J.,  that  the  second  question  was  not  incorrect  in  its 
tenns,  but  that  it  was  likely  to  be  misunderstood  by  the  iury,  and  apparently 
was  so  misunderstood  bv  them.  Held,  pet  totam  curiam,  tnat  there  ought  to  be 
a  new  triaL— Smith  v.  Hughes,  40  L.  J.  Q.  B.  221. 


^hc  Scottish  ^ato  Mtiq^zuxt  anb  Sheriff  €0urt  Jleportcr. 


SHERIFF  COURT  OF  AYRSHIRE— KILMARNOCK. 

Sheriffs  Campbell  and  Anderson. 

Inspector  of  Poor  of  Aberdeen  v.  Inspector  of  Stewarton. 

Poor — Husband  and  Wife — Desertion — Settlement, — In  this  case  the  Sheriff- 
Substitute  had  decided  in  favour  of  the  parish  of  Stewarton.  The  Sheriff's  in- 
terlocutor, and  the  note  appended  to  it,  sufficiently  explain  the  grounds  of  his 
decision  in  favour  of  Aberueen  : — 

**  Edinburgh,  30^  November  1871. — The  Sheriff  having  considered  the  appeal 
for  the  pursuer  from  the  interlocutor  of  3l8t  August  last,  with  the  reclaiming 
petition  in  support  of  the  appeal,  answers  thereto,  and  whole  process,  recalls  the 
said  interlocutor :  Finds  that  tlie  present  action  is  at  the  instance  of  the  Inspec- 
tor of  Poor,  of  the  parish  of  St.  Nicholas,  or  city  parish  of  Aberdeen,  pur- 
suer ;  against  the  Inspector  of  the  parish  of  Stewarton,  defender :  Finds  the 
summons  concludes  for  payment  of  £10,  8s.  3d.,  outlay  and  expenses  incurred 
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by  the  pureuer  in  maintaininf?  a  pauper  named  Mary  Davidson  or  Kerr,  from 
the  26tn  of  January  1869  to  the  date  of  the  summons,  and  for  future  aliment : 
Finds  the  said  Mary  Davidson  or  Kerr  is  the  lawful  wife  of  David  Kerr,  mIio 
was  bom  in  the  pursuer's  parish  in  the  year  1810  :  Finds  the  said  David  Kerr, 
who  was  married  in  1829,  deserted  his  wife  at  Aberrleen  in  the  year  1855,  and 
has  continued  his  desertibn  up  to  the  present  time  :  Finds  that  at  the  date  of 
his  desertion  in  1855,  the  said  David  Kerr  had  a  residential  settlement  in  the 
parish  of  Old  Machar,  Aberdeen :  Finds  the  said  Mary  Davidson  or  Kerr, 
shortly  after  her  husband's  desertion,  applied  to  Old  Machar  for  piirochial 
relief :  Finds  the  said  parish  of  Old  Machar  granted  her  temporary  relief  for  a 
few  months  prior  to  14th  Januarv  1856,  at  which  date  she  ceased  to  be  chai^- 
able,  and  apparently  supported  herself  for  nearly,  but  not  quite,  five  yeare : 
Finds  that  the  said  Mary  Davidson  or  Kerr  again  fell  into  povertv  and  l>ecame 
chargeable  to  the  said  parish  of  Old  Machar  on  the  27th  of  OctoWr  1660,  and 
received  relief  up  to  the  4th  of  February  1861,  when  she  removed  to  the  pur- 
suer^s  parish  :  Finds  that  in  consequence  of  the  said  David  Kerr's  continuous 
absence  from  Old  Machar  since  1855,  a  statutory  notice  of  chargeability  was 
sent  by  that  parish  to  the  pursuer's  parish  upon  the  27th  day  of  October  1860, 
on  the  ground  that  the  said  David  Kerr  had  lost  his  residential  settlement  in 
Old  Machar,  and  that  the  pursuer's  parish  w^as  bound  as  the  admitted  birth 
parish  of  the  said  David  Kerr  to  relieve  Old  Machar  of  the  pauper's  main- 
tenance: Finds  that  the  pursuer,  in  the  belief  that  he  was  bound  to  relieve  Old 
Machar  from  the  date  of  the  statutory  notice  in  October  1860  until  the  pauper's 
removal  to  the  pursuer's  parish  in  February  1861,  repaid  Old  Machar  its  ad- 
vances during  that  period,  amounting  to  ;£l,  8s.  :  Finds  that  from  the  4th  of 
February  1861  up  to  the  date  of  the  summons  the  said  Mary  Davidson  or  Kerr 
has  received  relief  from  the  pursuer's  parish  and  is  now  in  receipt  thereof : 
Finds  that  the  sums  concluded  for  as  aforesaid  have  been  disbursed  by  the  pur- 
suer in  alimenting  the  said  Mary  Davidson  or  Kerr,  and  that  the  pursuer  con- 
tinues to  aliment  ner  :  Finds  that  from  the  year  1863  to  the  present  time  the 
said  David  Kerr  has  resided  in  defender's  parish,  viz.,  the  parish  of  Stewarton  ; 
and  that  it  is  not  alleged  that  he  has  recourse  to  common  begging  or  that  he 
has  ever  received  or  applied  for  parochial  relief :  Finds  that,  on  or  about  the 
26th  day  of  Januaiy  1869  the  pursuer  sent  a  statutory  notice  of  the  charge- 
ability  of  the  said  Mary  Davidson  or  Kerr  to  the  defender,  and  intimated  bis 
claim  of  relief  in  terms  of  the  statute  :  and  in  these  circumstances.  Finds  in 
point  of  law  that  the  said  David  Kerr  acquired,  and  still  possesses,  a  settlement 
m  the  defender's  parish — that  the  settlement  of  the  husband  is  also  the  settle- 
ment of  the  wife — and  that  there  is  nothing  in  the  present  case  to  warrant  the 
conclusion  that  the  said  Mary  Davidson  or  Kerr  had,  during  the  period  from 
which  relief  is  sought,  or  has  at  present  any  other  legal  settlement  than  that  of 
her  husband :  Therefore  finds  the  defender  liable  to  relieve  the  pursuer  in 
terms  of  the  conclusions  of  the  summons,  and  decerns  accordingly :  Further, 
Finds  the  pursuer  entitled  to  expenses,  allows  an  account  thereof  to  be  given 
in,  and  remits  the  same  when  loctged  to  the  auditor  to  tax  and  report 

N.  C.  Campbell. 
"  Note, — On  the  facts  above  stated,  the  Sheriff  is  of  opinion  that  the  defen- 
der's pari5*h  is  liable  in  the  relief  claimed.  In  the  case  of  Gray  v.  Fowlie  it  was 
held  by  a  majority  of  the  whole  Court  that  although  a  husband  desert  his  wife 
and  go  abroad  she  cannot,  until  the  dissolution  of  the  marriage,  acquire  a  settle- 
ment in  any  parish  different  from  where  his  settlement  was  when  he  left. 
More  recently  it  was  held  by  a  large  majority  of  the  whole  Court  that  a  marricMl 
woman  cannot  have  any  settlement  of  her  own  apart  from  her  husband,  or  any 
settlement  that  is  not  his  settlement,  that  her  fate,  in  short,  is  linked  to  his,  in 
so  far  as  the  question  of  settlement  is  concerned.  M'Rorie  v.  Comany  March  7, 
1862,  24  D.  723.  There  are  certainly  no  cases  on  this  subject  of  equal  authority 
with  these  two.  There  are  none,  in  short,  in  which  the  whole  Court  has  been 
consulted.  T  he  Sheriff  has  therefore  no  hesitation  in  accepting  the  doctrine,  as 
there  laid  down,  on  the  groimd  that  it  is  authoritative.    Besides,  he  is  himstlf 
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of  opinion  that  it  is  sound.  Now,  in  the  present  case,  it  is  quite  ascertained 
that  the  defender's  parish  is  the  settlement  of  the  husband,  and  has  been  so 
since  1869  by  virtue  of  five  years'  residence  therein 

*  without  ha\nng  recourse  to  common  begging  by  himself  or  his  family,  and 
without  having  received  or  applied  for  parochial  relief.'  Being  an  able-bodied 
man  during  the  whole  period  of  his  residence,  he  had  no  claim  to  be  relieved 
of  the  expense  of  maintaining  his  wife  and  family,  and  the  fact  that  she  claimed 
and  obtained  relief  from  the  parish  in  which  she  resided  in  his  absence,  and 
without  his  consent,  cannot  have  prevented  him  from  acquiring  a  settlement  in 
Stewarton.  But  tlie»  Sheriff-Substitute  seems  to  think  that  his  desertion  of  his 
wife,  during  the  time  he  lived  in  Stewarton  being  criminal,  gave  such  an  illegal 
character  to  his  residence  there  as  to  prevent  him  acquiring  a  settlement  lor 
himself  and  her.  But  his  I'esidence  there  was  not  in  the  least  illegal.  It  was 
his  failure  to  take  his  wife  there  with  him  that  was  illegal ;  but  that  fact  could 
not  prevent  his  acquisition  of  a  settlement  by  residence,  if  his  residence  was 
such  as  the  statute  requires  in  point  of  continuity  and  endurance,  and  was 
unattended  with  begging,  or  receipt  of,  or  application  for  relief.  On  what 
ground  should  the  deserted  wife  have  a  different  settlement  from  the  ascertained 
settlement  of  her  husband  ?  If  he  voluntarily  took  her  home  to-morrow  it  could 
not  be  doubted  that  his  settlement  would  then  be  hers.  If  she  went  to  his 
house  and  insisted  on  living  with  him,  the  same  result  would  happen.  If  they 
mutually  agreed  to  live  separately  and  in  different  parishes,  still  his  settlement 
would  undoubtedly  be  hers  ;  nay,  if  she  deserted  hmi,  it  is  a  settled  point  that 
his  settlement  would  continue  to  be  hers.  In  short,  it  seems  admitted  on  all 
hands  that  if  husband  and  wife  should  live  in  separate  parishes  for  any  length 
of  time,  or  for  any  cause,  the  settlement  of  the  husbana  would  be  the  setfle- 
ment  of  his  wife,  unless  the  husband  was  possessed  with  the  evil  intention  of 
deserting  her.  But  why  should  this  evil  intention  in  the  mind  of  the  husband 
affect  the  question?  There  is  nothing  in  the  statute  introducing  such  an 
element  of  consideration  ;  and  the  Sheriff  can  see  no  legal  principle  K)r  holding 
that  such  a  consideration  should  have  any  weight.  It  would  only  introduce  an 
element  of  confusion  into  Poor  Law  Administration.  N.  C.  Campbell." 

Act — Torrance  <&  Stevenson,  Writers,  Kilmarnock Alt, — D.  It,  <&  T.  B, 

Andrews,  Writers,  Kilmarnock, 

Lauder  v,  Stewart. 

Reparation — Obligations  of  Urban  Proprietors — Calling  of  Parties — Culpa — 
Damnum  Fatale. — This  was  an  action  of  damages,  raised  at  the  instance  of 
Hugh  Lauder,  dyer,  Kilmarnock,  against  Thomas  Stewart,  ironmonger  there. 
The  summons,  dated  15th  December,  1870,  concluded  for  payment  of  £60(), 
"  as  solatium  due  to,  and  damages  sustained  by  the  pursuer,  by  and  through  the 
culpable  negligence  and  gross  carelessness  of  the  defender,  in  so  far  as  he  per- 
mitted a  wooden  erection,  which  at  one  time  formed  the  front  of  a  photographer's 
shop  in  Duke  Street,  Kilmarnock,  and  which  stood  on  ground  lyin^  on  the  south 
side  of  the  said  street,  the  property  of  the  defender,  and  of  the  heirs  of  his  late 
brother,  William  Stewart,  and  of  which  he  had  the  management,  to  be  and 
remain  in  an  insecure,  unsafe,  and  dangerous  state,  after  the  remainder  of  the 
said  photographer's  shop  had,  in  the  mouth  of  July  last,  been  burned  down  and 
destroyed  ;  and  the  said  wooden  erection  did,  on  or  about  the  0th  day  of 
Bepteuil^r  last,  the  ground  on  which  it  stood  being  at  the  time  untenanteu,  or 
at  least  under  the  control  of  the  defender,  fall  upon  the  pursuer  while  he  was 
passing  along  Duke  Street  aforesaid,  being  one  of  the  pubhc  streets  or  thorough- 
fares of  the  town  of  Kilmarnock,  whereby  he  was  knocked  down  to  the  ground, 
and  severely  injured." 

A  reconl  was  made  up  by  condescendence  and  defences.  The  defender,  inter 
alia,  stated  that  the  ground  on  which  said  photographic  shop  or  gallety  had 
been  erected  was  the  pro  indiviso  property  of  defender,  and  nis  pupil  niece, 
Miss  Jessie  Carse  Stewart,  the  names  of  whose  trustees  or  tutors  and  curators 
were  given ;  that  the  photogmphic  gallery  itself,  at  the  date  of  the  injury  to 
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the  pursuer,  was  the  property  of  Alexander  Gilchrist,  then  photographer  in 
Kilmarnock,  who  had  leased  the  ground  on  which  it  stood  from  them,  or  of 
John  Blair,  carter  in  Kilmarnock,  to  whom  Gilchrist  had  sold  the  dibris  of  the 
shop  after  the  fire,  and  that  Gilchrist  had  not  in  any  way  been  released  of  his  obli- 
gations as  tenant  of  the  ground.  It  was  therefore  pleaded  as  a  preliminary  defence 
that  all  parties  interested  had  not  been  called,  and  that  the  trustees  of  defender's 
niece  should  be  made  parties  to  the  action.  On  the  merits,  it  was  pleaded  that 
the  said  Alexander  Gilchrist  being  the  occupier  of  the  ground,  and  either  he  or 
the  said  John  Blair  being  the  proprietor  of  the  premises  which  fell,  if  the  pur- 
suer met  with  his  injury  through  defect  of  the  same,  they,  and  not  the  defender, 
were  responsible  for  the  consequences.  It  was  further  maintained,  that  in 
point  of  fact,  the  front  shop  was  not  insecure,  and  that  its  falling  upon  the 
pursuer  was  owing  to  its  having  been  blown  over  by  a  tempest  or  hurricane, 
and  was  thus  the  act  of  God. 

After  the  parties  had  revised  their  pleadings,  and  the  record  had  been  closed, 
the  Sheriff-Substitute  pronounced  the  foUowmg  interlocutor : — 

"  Kilmarnock,  2eth  April,  1871.— The  Sheriff-Substitute  having  heard  parties' 
procurators,  and  considered  the  process,  repels  the  preliminary  plea  that  all 
parties  interested  are  not  called  :  Sustains  the  competency  of  the  action  :  Finds 
the  defender  admits  he  is  a  pro  indiviso  proprietor  of  the  ground  in  Duke  Street, 
Kilmarnock,  on  which  the  erection  stood,  which  is  said  to  have  caused  the 
injury  to  the  pursuer :  Therefore,  before  answer,  allows  the  pursuer  a  proof  of 
his  averments,  that  the  said  erection  was  in  an  unsafe  and  dangerous  condition 
in  September  last,  and  that  he  was  injured  thereby,  in  the  manner  set  forth  in 
his  condescendence — to  the  defender  a  counter  proof,  and  the  pursuer  a  con- 
junct probation :  and  appointed  parties'  procurators  to  meet  with  him  next 
Wednesday,  in  order  to  nx  the  time  and  place  for  taking  the  proof  and  the 
number  of  witnesses  to  be  adduced,  and  decerns.  Thomas  Anderson. 

"  Note, — This  action  being  founded  on  delict)  or  quasi  delict,  the  pursuer  is 
entitled  to  seek  his  remedy  from  any  one  of  two  or  more  persons,  through  whose 
culpable  negligence  he  has  suffered  injury.  He  is  not  bound  to  call  the  whole  of 
them  ;  and  it  therefore  appears  to  the  Sheriff-Substitute  that  the  preliminary 
plea  is  not  well  founded,  and  that  it  cannot  be  sustained.  The  defender  per- 
mitted this  erection,  formerly  used  as  a  photographic  gallery,  to  stand  unoccu- 
pied upon  his  property,  and  in  a  condition  said  to  be  ruinous  and  unsafe.  It  is 
no  answer  to  the  pursuer  to  tell  him,  that  at  the  time  of  his  injury  this  erection, 
or  what  remained  of  it,  belonged  to  some  former  occupant,  who  had  never  been 
relieved  of  his  responsibility  as  tenant  It  is  enough  if  the  pursuer  can  shew 
that  the  defender  permitted  an  erection  to  be  made  on  his  property,  either 
originally  insecure,  or  which  had  become  ruinous  and  unsafe.  If  Gilchrist,  the 
former  occupant,  was  bound  by  his  agreement  with  the  defender  to  take  down 
and  remove  the  erection,  and  has  failed  to  do  so,  the  defender  may  have  his 
action  of  relief  against  Gilchrist,  but  it  never  can  relieve  him  of  his  primary 
liability  to  the  pursuer,  or  any  one  else  who  is  injured.  It  is  not  at  all  like  the 
case  of  a  supenor,  who  feus  out  building-ground  on  which  a  permanent  and 
substantial  structure  of  stone  or  brick  is  erected,  and  whose  only  interest  in 
the  subject  thereafter  is  the  feu-duty  or  ground- rent  There  the  feuar  is  truly 
the  owner  of  the  property,  and  liable  for  any  injury  its  insufficiency  may  cause 
to  the  public.  The  present  case  is  entirely  diffei*ent.  The  defender  never 
parted  with  his  property.  Being  owner  of  a  vacant  space  of  unbuilt  ground  in 
one  of  the  public  thoroughfares  of  Kilmarnock,  he  sanctioned  the  erection  of  a 
temporary  wooden  structure  upon  it  to  be  occupied  as  a  photographic  gallery, 
stipulating  for  a  payment  of  sixteen  shillings  a  month  by  way  of  rent.  He 
could  have  ordered  its  removal  at  any  time,  so  far  as  appears  from  the  record, 
and  if  he  allowed  it  to  remain  in  a  dangerous  state,  unoccupied  and  neglected, 
he  is  liable  in  the  consequences,  if  any  of  the  lieges  suffer  injury." 

The  defender  appealed  to  the  Sheriff,  who,  on  28th  June  1871,  "allows  the 
parties  a  proof  of  their  respective  averments,  and  to  the  pursuer  a  conjunct 
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probation  :  alters  and  recalls  the  said  interlocutor  in  so  far  as  it  allows  a  proof 
different  from  this  ;  and  quoad  ultra  adheres  to  the  said  interlocutor. 

N.  C.  Campbell." 

"  Note. — The  Sheriff  has  no  doubt  that  the  preliminary  defence  is  ill-founded, 
and  is  therefore  properly  repelled.  But  as  nice  questions  may  arise  upon  the 
proof,  and  as  the  Sheiiff  does  not  feel  quite  satisfied  that  the  interlocutor 
appealed  from  embraces  the  whole  case  made  on  record  by  the  p<arties,  he  has 
altered  it  so  as  to  make  sure  that  it  wilL  Until  the  proof  is  before  him,  he 
reserves  his  opinion  on  the  law.'' 

A  proof  was  led  by  both  parties,  which  brought  out  fully  the  circumstances 
of  the  case.  These,  and  the  result  of  the  proof,  will  be  seen  in  the  Shenff- 
Sabstitute's  judgment : — 

"Kilmarnock,  4t^  January,  1872. — The  Sheriff-Substitute  having  heard 
parties'  procurators,  and  considered  the  closed  record,  proof  on  both  sides,  pro- 
ductions, and  whole  process,  Finds  it  admitted  or  proved  that  the  present  action 
is  at  the  instance  of  Hugh  Lauder,  dyer,  Kilmarnock,  against  Thomas  Stewart, 
ironmonger  there,  and  concludes  for  j£5(X)  sterling  of  damages,  sustained  by  the 
pursuer  through  the  culpable  negligence  of  the  defender,  in  having  permitted  a 
wooden  erection,  at  one  time  forming  the  front  of  a  photographic  gallery,  to 
remain  upon  property  belongin<;  to  him  and  to  the  heirs  of  his  late  brother,  in 
an  unsafe  and  dangerous  condition,  and  which  fell  upon  the  pursuer  and  severelv 
injured  him,  while  he  was  passing  along  Duke  Street  of  Kilmarnock  on  the  9th 
of  September  1870 :  Finds  the  defender  and  his  brother's  heirs  are  the  pro 
indiviso  proprietors  of  a  vacant  and  unbuilt-on  steading  of  ground  lying  on  the 
south  siue  of  Duke  Street,  which  was  fenced  off  from  the  street  by  a  close 
wooden  paling,  6  to  7  feet  high,  and  from  30  to  40  yards  in  length,  with  a  gate 
near  the  upper  end  of  it :  Finds  that  in  the  year  1861,  the  iiitness,  Thomas 
Harrow,  rented  from  the  defender  a  small  portion  of  the  vacant  ground,  opposite 
the  gate  above  mentioned,  for  the  purpose  of  erecting  a  temporary  structure  to 
be  used  as  a  photographic  shop  or  gallery  :  Finds  that  the  said  erection  was 
made  by  Harrow  in  1861,  and  consisted  wholly  of  wood,  resting  on  the  gi*ounil, 
but  in  no  way  fixed  or  attached  thereto :  Finds  that  as  originally  made  by 
Harrow,  it  stood  a  few  feet  back  from  the  pavement  of  Duke  Street,  with  access 
by  the  gate  before  mentioned ;  Finds  that  sometime  thereafter  Harrow,  with 
the  de^nder's  permission,  increased  the  size  of  his  gallery,  by  bringing  the 
front  of  it  close  to  the  pavement  of  Duke  Street :  Finds  that  in  order  to  do  this, 
Harrow,  with  the  defender's  consent,  removed  the  gate  and  substituted  the  front 
of  his  gallery  in  its  place,  on  condition  he  should  restore  the  gate  on  his  removal 
from  the  premises :  Finds  that  in  February,  1868,  Harrow  sold  the  wooden 
erection  he  had  so  put  up  to  the  witness,  Alexander  Qilchrist,  who  continued  to 
occupy  it  as  a  photographic  gallery,  and  who  was  accepted  and  recognised  by 
the  defender  as  the  tenant  or  occupant  thereof  at  a  monthly  rent  of  16s.,  payable 
in  advance  :  Finds  that  in  July  1870,  and  while  in  Gilchrist's  occupancy,  the 
premises  in  question  were  nearly  wholly  consumed  by  fire,  though  the  front 
next  Duke  Street  remained  standing :  Finds  that  on  the  23rd  of  July  1870, 
Gilchrist  paid  the  defender  all  arrears  of  rent  then  due,  including  the  current 
month  of  Juljr,  and  ceased  thereafter  to  have  any  connection  with  the  premises, 
except  disposing  of  the  debris  and  restoring  the  ground  to  its  original  condition 
before  finally  leaving  Kilmarnock  :  Finds  that  Sometime  about  the  beginning 
of  August  1870,  Gilchrist  sold  the  debris  of  the  said  erection,  including  the  front, 
to  the  witness,  John  Blair,  and  offered  to  the  defender  to  replace  tho  gate,  in 
terms  of  the  obligation  by  his  predecessor,  Harrow,  to  that  effect :  Finds  that 
the  defender  declined  this  offer,  having  applied  the  gate  to  some  other  purpose, 
and  induced  Gilchrist  to  leave  the  front  standing,  and  have  it  fastened  to  the 
adjoining  paling :  Finds  the  witness,  John  Bicket,  joiner,  Kilmarnock,  on  the 
employment  of  Gilchrist,  then  lined  the  inside  of  the  shop-front  (which  had 
been  much  charred  by  the  fire)  with  old  boards,  and  nailed  the  overlapping 
ends  of  said  boards  to  the  adjoining  paling,  and  otherwise  supported  the  front, 
at  a  cost  to  Gilchrist  of  4s. :   Finds  that  Gilchrist  wished  to  remove  a  deep 
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cornice  above  the  shop-front  having  the  words  **^  Photographic  Gallexy"  painted 
thereon,  but  the  defen<ler  objected,  and  Gilchrist  allowed  it  to  remain  ;  Finds 
the  structure,  as  repaired  by  Bicket,  under  the  defender's  personal  direction, 
presented  to  Duke  Street  a  solid  wooden  surface,  about  9  feet  long  and  7  or  8 
nigh,  exclusive  of  the  cornice  after  mentioned,  having  an  ordinary-sized  door  in 
the  centre,  and  surmounted  by  a  cornice  2  or  3  feet  m  height,  projecting  in  the 
front,  and  exten<ling  somewhat  beyond  the  rest  of  the  structure  at  either  end  : 
Finds  that  Blair  removed  the  remaining  rff6rw  of  said  erection,  and  paid  Gilchrist 
the  agreed-on  price,  under  a  certain  deduction,  in  consequence  of  his  not  getting 
the  front  in  temis  of  his  original  bargain  :  Finds  there  was  no  stay  placed  be- 
hind the  structure  above  described,  nor  anything  to  prevent  its  being  blown 
over,  except  the  boards  nailed  to  the  adjoining  paling,  and  a  rack,  or  piece  of 
wood  extending  from  one  end  of  the  cornice,  and  fastened  at  the  other  in  an 
almost  perpendicular  position,  to  the  adjoinin.^  paling  post,  as  mentioned  by  the 
witness,  Bicket :  Finds  that  a  few  days  after  the  27th  of  August  1870,  the 
witness  Blair  thought  it  necessary  to  strengthen  the  said  structure  by  driving 
into  the  ground  (it  is  not  said  how  far)  a  roundish  stop,  some  seven  feet  long, 
and  nailing  it  to  the  boards  placed  there  by  Bicket :  Finds  that  for  some  time 
prior  to  the  9th  of  Sentemlier  1870,  the  said  structure  was  noticed  by  different 
witnesses  swaying  backwards  and  forwards  in  the  wind,  and  was  considered  by 
them  to  be  more  of  less  in  a  dangerous  condition  :  Finds  that  on  the  9th  of 
September  1870,  and  shortly  before  the  accident  occurred,  the  ^tdtness  Blair 
thought  there  was  so  much  risk  of  its  being  blo^vn  over  that  he  drove  a  stob 
into  the  ground  3  or  4  feet,  and  was  returning  with  a  long  piece  of  wood  to  fix 
as  a  stay,  but  the  structure  was  blown  down  before  he  had  time  to  accomplish 
his  object :  Finds  that  the  witness  Mr.  Dickie,  provost  of  the  town,  very 
shortly  before,  and  on  the  day  of  the  accident,  as  he  was  passing  along  Duke 
Street,  observed  the  structure  swaying  in  what  he  thougnt  such  a  dangerous 
manner,  that  he  not  only  went  straight  to  the  defender's  place  of  business  and 
intimated  the  fact,  but  also  instructed  the  police  authorities  to  look  after  it,  but 
before  anything  could  he  done  the  accident  occurred  :  Finds  that  on  the  9th  of 
September  1870,  while  the  pursuer  was  walking  along  Duke  Street  on  his  way 
to  the  reading-room  of  the  Com  Exchange,  and  while  passing  the  structure  in 
question,  about  2  o'clock  p.m.,  it  suddenly  fell  upon  him,  knocked  him  to  the 
ground,  and  rendered  him  for  some  time  insensible,  subjected  him  to  much 
bodily  suffering,  incapacitated  him  for  some  months  from  attending  to  his  busi- 
ness, and  inflicted  serious  injuries  upon  him,  from  the  effects  of  which  he  has 
not  yet  wholly  recovered,  and  accoitiing  to  the  opinion  of  one  of  the  medical 
witnesses,  may  never  do  so  :  Finds  that  the  9th  of  September  1870,  was  a  very 
stormy,  gusty  day,  especially  after  12  o'clock,  but  not  a  hurricane  or  tempest 
of  unprecedented  violence  ;  on  the  contrary,  that  the  strength  of  the  wind  near 
Kilmarnock  was  on  several  occasions,  both  before  and  after  the  9th  September 
of  the  same  year,  as  great,  and  even  greater,  than  on  that  day :  Finds  the 
stnicture  in  question  was,  at  and  prior  to  the  9th  September,  in  an  unsafe  and 
inst^cure  condition,  and  dangerous  to  the  lieges  :  Finds  in  law  that  the  defender 
is  liable  for  the  damages  caused  to  the  pursuer  in  consequence  of  its  being  blown 
down  in  the  manner  above  set  forth  :  Therefore  decerns  against  the  defender  in 
terms  of  the  conclusions  of  the  action,  but  restricts  the  amount  of  damage  to 
£250  sterling,  allows  the  pursuer  to  give  in  an  account  of  his  expenses,  and 
remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report 

Thomas  Anderson. 
"  Note. — It  is  a  fundamental  and  undoubted  legal  principle  that  an  o^nTier  of 
land  is  not  entitled  to  use  it  in  such  a  way  as  to  be  injurious  to  his  neighbours. 
He  is  not  himself  entitled  to  erect  upon  it,  or  while  in  the  proper  sense  he 
remains  the  owner,  to  permit  another  to  erect  any  structure,  either  originally  of 
a  defective  and  dangerous  character,  or  to  retain  one  which  through  nej^ligence 
may  have  become  unsafe  ;  and  this  is  especially  the  case  as  respects  land  in  the 
public  thoroughfare  of  a  large  town.  The  facts  here,  as  disclosed  in  evidence, 
do  not  raise  any  nice  or  difficult  question  of  law.    The  defender's  responsibility 
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for  the  injuries  the  pursuer  suffered,  it  is  thought,  cannot  he  seriously  douhted. 
Even  though  Gilchrist,  in  direct  opposition  to  the  defender's  express  directions, 
had  caused  the  repairs  to  he  executed  in  the  way  they  were  done,  still  the 
defender  would  he  liahle,  by  allowing  a  stracture  to  remain  on  his  property  of 
an  unsafe  and  dangerous  kind.  Here  the  repairs,  though  paid  for  by  Gilchrist, 
were  personally  directed  and  controlled  by  the  defender.  Then,  as  to  the 
structure  itself  being  of  an  unsafe  and  dangerous  kind,  as  little  doubt  can  exist. 
In  the  first  place,  the  oniw  is  entirely  on  the  defender  to  show  that  it  was  safe. 
The  legal  presumption  is  against  its  safety.  The  fact  of  its  having  fallen  infers 
a  pivsumption  that  it  was  unsafe.  Has  the  defender  rebutted  this  presumption  ? 
Most  certainly  he  has  not.  When  first  erected,  and  before  the  fire,  it  no  doubt 
was  perfectly  safe.  Although  not  fixed  in  the  ground,  it  rested  upon  it,  on  a 
broad  foundation,  and  was  one  connected  fabric.  It  was  a  very  different  matter 
after  the  fire,  when  the  beams  to  which  the  flooring  was  attached,  with  the  sides, 
Wck,  and  roof,  were  all  removed,  and  nothing  left  except  the  charred  front, 
vithout  any  stay  to  support  it.  It  is  true  Bicket,  a  competent  tradesmen,  says 
he  made  it  perfectly  secure.  The  defender,  Gilchrist,  and  every  one  else, 
thought  the  same.  It  was  not  with  the  view  of  additional  safety  that  Gilchrist 
wished  the  cornice  taken  down;  but  having  his  sigu  "  Photographic  Gallery" 
painted  upon  it,  he  wanted  all  trace  of  his  connection  with  it  removed,  should 
te  ever  return  to  the  town.  It  is  difficult  to  guess  the  defender's  object  in 
retaining  it,  unless  he  thought  it  might  be  a  pennanent  advertisement  that  the 
ground  could  be  had  by  any  other  photographer.  With  whatever  motive,  it  was 
a  most  unfortunate  determination  on  the  defender's  part,  as  there  can  be  little 
doubt  its  retention  was  the  main  cause  of  the  accident,  oy  rendering  the  structure 
tojvheavy,  as  one  of  the  witnesses  described  it  Then,  it  is  a  very  strong  cir- 
cumstance indeed,  that  within  a  few  days  after  Bicket  had  made  what  he  con- 
sidered a  perfectly  secure  job,  Blair  of  his  own  accord  should  think  it  necessary 
to  nail  a  long  rough  post  against  the  inside.  If  he  had  only  placed  it  as  a  stay, 
probably  the  accident  would  not  have  happened.  The  manner  in  which  he 
actually  fixed  it  could  have  little  or  no  effect,  unless  t)ie  post  had  been  driven 
firmly  into  the  ground,  which  the  result  shows  had  not  been  the  case.  Blair  at 
last  attempted  to  do  what  should  have  been  done  from  the  first,  but  the  structure 
fell  before  he  had  time  to  complete  it  Bicket's  main  object  seemed  to  have 
been  to  strengthen  the  charred  Doards  inside  against  pressure  froTn  the  street, 
and  it  is  somewhat  doubtful  if  he  ever  contemplated  the  possibility  of  its  falling 
into  the  street,  as  it  really  did.  Notwithstanding  the  professional  opinion  of 
Messrs.  Bailton  and  Blackwood,  the  Sheriff-Substitute  ventures  to  think  that 
no  proper  precautions  were  taken  against  such  a  contingency.  The  whole  repairs, 
including  materials,  cost  only  48.,  so  that  the  "good  sound  job"  spoken  to  by  the 
architects  cannot  be  called  an  expensive  one.  There  is  really  no  evidence  to 
support  the  plea  of  damnum  fatale.  The  day  in  question  was  very  stormy,  like 
many  others  in  this  climate  ;  but  unless  it  could  be  shown  that  it  blew  a  hurri- 
cane of  unprecedented  violence,  and  such  as  no  onlinary  foresight  could  provide 
against,  the  plea  could  not  be  sustained.  One  or  at  the  most  two  chimney-cans 
blown  down  was  all  the  other  damage  shown  to  have  been  done  in  Kilmarnock 
on  that  day.  People  were  going  about  the  streets  and  following  their  ordinary 
avocations  in  undiminishea  numbers.  It  was  not  merely  those  whom  duty 
compelled  to  be  out  who  were  in  the  streets.  Nothing  can  shew  this  more 
strongly  than  the  fact  that  the  pursuer  was  on  his  way  to  the  reading-room 
when  ne  was  knocked  down.  But  the  evidence  of  Mr.  Dunlop,  and  that  of 
Mr.  M*Neil,  who  keeps  the  official  weather  register  at  Ardrossan — both  the 
defender's  ovra  witnesses — conclusively  establish  that  while  the  9th  of  September 
1870  was  undoubtedly  a  very  stormy,  boisterous  day,  there  were  several  others  as 
stormy,  and  some  more  stormy,  during  the  course  of  the  winter,  and  even  at  an 
earlier  date  than  September  of  that  year.  Besides,  whatever  might  be  the  violence 
of  the  wind  on  the  uay  in  question,  the  paling  on  each  side  of  the  shop-front  with- 
stood that  violence.  No  part  of  it  fell  except  two  or  three  boards  which  the 
shop-front  tore  away  in  its  fall.    If  the  paling  could  be  rendered  thus  secure, 
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manifestly  it  was  in  the  defender's  power  to  have  made  that  part  of  the  fence 
occupied  by  the  shop-front  equally  safe.  The  chief  difficulty  the  Sheriff-Sub- 
stitute has  felt  in  dealing  with  the  case  is  the  amount  of  damages  to  which  the 
pursuer  should  be  found  entitled.  It  is  always  a  great  responsibility  for  any 
single  individual  to  occupy  the  position  of  a  jury ;  still,  it  is  one  which  the 
Sheriff-Substitute  cannot  avoid ;  and  after  much  consideration  he  has  en- 
deavoured to  discharge  the  duty  laid  upon  him  to  the  best  of  his  ability,  and 
will  only  further  add  that,  if  he  has  erred,  he  thinks  the  error  is  in  the 
defendei^s  favour." 

Defender  again  appealed,  and  was  heard  by  counseL     Tlie  Sheriff,  29th 
February  1872,  adhered  to  his  Substitute's  judgment,  adding  this 

"  Note. — The  Sheriff  sees  no  cause  to  differ  from  the  very  carefully  weighed 
and  expressed  interlocutor  under  review.  The  accident  in  question  occuri«d  on 
the  9th  of  September  1870,  and  the  first  question  arising  out  of  it  is,  whether 
the  defender  la  responsible  for  the  damages  sustained  by  the  pursuer  from  the 
falling  of  the  front  of  the  old  photographic  shop  upon  him,  by  which  he  sus- 
tained the  injury  complained  of?  The  photograph  shop  stood  on  the  defender's 
property ;  it  was  destroyed  by  fire,  leaving  only  the  front  standing.  The  part 
so  left  standing  was  7  feet  high,  and  surmounted  by  a  heavy  cornice  of  2  feet 
8  inches.  It  was  not  in  any  way  fastened  into  the  ground,  or  secured  against 
wind  or  any  violence  ;  and  but  for  the  subsequent  operations  of  Bicket  the 
joiner,  would  beyond  all  question  have  been  most  dangerous  to  the  passers-by. 
In  short,  it  had  no  support,  and  the  high  cornice  exposed  it  particularly  to  the 
influence  of  the  winds.  Bicket,  it  appears,  was  employed  about  the  middle  of 
August  to  put  the  adjoining  rail  and  the  remaining  front  of  the  photograph 
shop  in  a  fit  condition,  to  fence  and  protect  the  defender's  property  from  the 
adjoining  thoroughfare.  Before  Bicket  commenced  operations,  it  was  suggested 
to  the  defender  tnat  the  heavy  cornice  should  be  removed,  but  this  suggestion 
was  resisted  by  the  defender — most  unfortunately  so,  as  the  event  proved,  and 
upon  most  inadequate  grounds.  ,  Bicket's  operations,  whatever  they  were,  appear 
to  have  been  quite  insufficient  to  support  tne  front  of  the  old  photograph  shop 
against  such  winds  as  were  to  be  expected  in  the  course  of  the  autumn.  Stormy 
weather  was,  of  course,  to  be  looked  for  at  the  approaching  equinox,  and  the 
supports  should  have  been  such  as  to  secure  the  public  against  any  risk  or 
danger.  The  defender  was  bound  to  see  to  this,  and  if  he  failed  to  do  so,  he 
must  be  responsible  for  the  consequence.  The  fact  that  he  did  fail  to  do  so  is 
but  too  apparent  from  the  result.  The  structure  was  blown  down  on  the  9th  of 
September,  and  fell  with  great  violence  upon  the  pursuer  ;  and  this  within  less 
than  one  month  from  the  date  of  Bicket's  opetations.  If  the  fall  had  been  the 
result  of  inevitable  accident — say  of  an  unwonted  tempest — it  might  have  been 
most  reasonably  contended  that  the  defender  was  not  responsible.  But  there 
was  no  such  thing  here.  Nothing  occurred  to  injure  the  supports  which  Bicket 
had  put  up,  between  the  date  of  the  operations  and  the  date  of  the  accident,  but 
such  winds  as  are  quite  common  and  ought  to  be  always  provided  for.  Accord- 
ing to  the  defender's  own  evidence,  the  wind  register  marked  10  on  the  day  of 
the  accident  when  the  wind  was  at  its  height,  and  it  marked  10  on  various  other 
occasions  during  the  six  months  immediately  following,  and  on  two  of  them  at 
least  it  marked  11.  There  is  not  a  particle  of  evidence  to  show  that  the  wind 
on  the  9th  of  September  was  higher  than  usual  at  equinoctial  seasons.  The 
evidence  is  all  the  other  way.  'The  accident  was  therefore  not  in  the  least  of 
the  nature  of  a  damnum  fatale.  It  ought  to  have  been  guarded  against,  and 
might  have  been  guarded  against,  either  by  making  the  structure  more  secure, 
or  by  removing  the  cornice,  neither  of  which  would  have  involved  much  trouble 
or  expense.  Farther,  the  danger  was  not  a  latent  thing  which  was  incapable 
of  being  observed  by  any  one  who  was  looking  well  to  the  state  of  his  proi)erty. 
Ten  days  before  the  accident  happened,  and  at  various  intervals  between  and 
the  accident,  the  structure  was  seen  swaying  backwards  and  forwards  with 
common  and  ordinary  winds,  in  such  a  way  as  to  indicate  great  insecurity. 
And  at  length  the  insecurity  became  so  apparent,  and  the  danger  so  threatening, 
that  passers-by  thought  it  necessary  to  interfere.    The  evidence  on  this  subject 
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is  wholly  uncontradicted,  and  the  Sheriff  sees  not  the  smallest  reason  to  doubt 
the  statements  of  the  witnesses,  who  seem  to  be  entirely  worthy  of  credit.  As 
to  the  skilled  witnesses  adduced  by  the  defender  to  prove  that  Bicket's  opera- 
tions were  sufficient,  the  real  evidence  of  the  case  is  all  against  them.  In  slioii;, 
the  Sheriff  considers  their  evidence  worthless.  The  witnesses  neither  saw  the 
operations  perf<jrmed  nor  inspected  the  work.  They  gave  their  opinion  veiy 
much  upon  Bicket's  own  statement,  who  was  there  to  prove  that  his  own  work 
was  properly  and  sufficiently  done.  Work  that  is  properly  and  sufficiently 
done,  and  fitted  for  the  purpose,  does  not  give  way  within  a  month  of  its  execu- 
tion, with  a  wind  not  greater  than  may  reasonably  be  expected  at  the  season. 
In  conclusion,  the  Sheriff  is  of  opinion  that  there  was  culpa  on  the  part  of  the 
defender  in  failing  to  see  to  it  that  his  property  was  kept  in  such  a  condition  as 
not  to  be  dangerous  to  the  public,  especially  from  erections  on  the  very  verge 
of  a  public  thoroughfare,  where  the  lieges  were  constantly  passing  and  repassing. 
As  to  the  amount  of  damages,  the  Sheriff  does  not  differ  from  the  Sheriff- 
Substitute.  Ue  thinks  the  damages  have  been  fairly  and  reasonably  assessed. 
It  may  appear  hard  to  the  defender  that  he  should  be  called  upon  to  pay  so 
large  a  sum  where  he  intended  no  evil.  But  the  question  is,  whether  a  person 
wholly  innocent  should  bear  the  loss,  or  whether  he  should  be  relieved  of  it  by 
the  person  through  whose  fault  it  was  caused.  It  would  be  quite  inequitable 
to  lay  it  or  any  part  of  it  upon  the  innocent  sufferer. 

For  Pursuer— -J.  dt  J,  Sturrock, 

For  Defender— D,  E.  it  T.  B,  Andrews, 


SHERIFF  COURT  OF  LANARKSHIRE— HAMILTON. 

Sheriffs  Bsll  and  Sfens. 
The  Duke  of  Hamilton  and  Others  v.  J.  &  W.  Warnock. 

Landlord  and  Tenant — Conventional  Irritancy — Sheriff— Ejection, — His  Grace 
the  Duke  of  Hamilton  and  his  Grace's  trustees  presented  a  petition  craving  warrant 
for  summarily  removing  and  ejecting  tbe  respondents  from  the  lands  and  farms  of 
Canderside  and  Ryehill,  on  the  grounds  tnat  a  conventional  irritancy  of  the 
lease  had  been  incurred  by  a  sequestration  before  the  Sheriff  for  payment  of 
their  rent.  In  defence,  it  was  stated  as  a  preliminar}*^  bar  to  the  action  forum 
non  competensy  and  that  the  proper  course  was  an  action  of  declarator  in  the 
Court  of  Session.  The  Sheriif-Substitute  sustained  this  plea,  and  the  Sheriff 
principal  adhered  on  the  petitioners'  appeal  The  following  interlocutor  fully 
disclosed  the  grounds  of  judgment : — 

"^omi/ton,  I9th  Fehnuiry  1872.—  Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process,  Finds  that  a  petition  to  eject  a  tenant  under  an 
agricultural  lease  for  nineteen  years,  on  the  ground  that  a  conventional  irritancy 
has  occurred  is  incompetent,  sustains  also  the  defenders'  preliminary  plea  of 
forum  non  competenSy  dismisses  the  petition  accordingly  :  Finds  the  petitioners 
liable  in  expenses,  whereof  ordains  an  account  to  be  given  in,  and  remits  the 
same  when  lodged  to  the  Depute-Clerk  of  Court  as  auditor,  to  tax  and  report, 
and  decerns.  Walter  C.  Spens. 

"  Note. — The  petitioners  are  admittedly  now  in  right  as  lessors  of  the  lease, 
No.  6-1  of  Process,  by  which  the  farm  of  Canderside  is  let  to  the  respondents. 
...  It  is  one  of  the  stipulations  of  this  lease,  that  in  the  event  of  a  *  sequestra- 
tion before  the  Sheriff  for  payment  of  his  or  their  rent,  this  tack  shall,  at  the 
option  of  the  proprietor,  be  rendered  void  and  null,  and  he  shall  be  at  full 
liberty  to  resume  possession  of  the  lands  hereby  let,  and  to  exclude  the  said 
tenant  and  his  foresaids,  and  all  assignees,  sub-tenants,  creditors,  and  managers 
for  creditors,  from  the  possession  of  the  same,  in  the  same  manner  as  if  this 
lease  had  expired  by  the  full  term  thereof.'  It  is  nnt  denied  by  the  respondents 
that  thev  were  sequestrated  on  31st  October  1871  for  payment  of  the  rent  of 
crop  and  vear  1871,  and  that  warrant  to  sell  for  payment  of  the  half-year's  rent 
due  at  Juartinmas  praceding  was  granted  on  2()th  December  1871,  and  was 
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carried  into  effect  on  10th  January  1872.    The  lease  is  dated  in  1865,  and  con- 
templates an  endurance  of  nineteen  years.    The  rent  stipulated  is  £195  per 
annum.     The  petitioners  now  seek  to  have  the  respondents  ejected  on  the 
ground  that  a  conventional  irritancy  has  taken  place  in  consequence  of  the 
sequestration  above  narrated.     There  can  indeed  he  no  doubt  that  the  conven- 
tional irritancy  provided  has  occurred  ;  but  in  the  first  place,  the  Sheriff-Sub- 
stitute can  find  no  authority  to  support  the  competency  of  petitioning  for 
ejection  in  a  case  of  the  kind  ;  and,  in  the  second  place,  he  is  of  opinion  that 
the  defenders'  plea  of  forum  non  competens  is  well  founded  on  the  legal  construc- 
tion of  the  stipulation  quoted  supra.     It  is  not  necessary  for  the  determination 
of  the  present  action  to  consider  the  latter  plea,  but  with  regard  to  the  question 
of  expenses,  as  the  incompetency  of'  petition  for  ejection  was  not  pleaded,  it 
seems  proper  to  deal  with  it,  besides  by  doing  so  expense  and  further  litigation 
in  this  Court  may  be  avoided.     In  all  the  cases  when'removal  of  a  tenant  before 
a  Sheriff  was  craved  on  the  ground  of  a  conventional  irritancy,  which  the  Sheriff- 
Substitute  has  been  able  to  discover  in  the  books,  the  method  of  procedure  was 
initiated  by  a  summons  of  removing.     The  Sheriff-Substitute  has  carefully 
gone  over  the  cases  of  Scott  v.   IVotherspoorij  Feb.  27,  1829,  7  Sh.  481  ;  Home 
V.  APLain,  January  19,   1830,   8  Sh.   329;  Hall  v.   Grant,   Nov.    19,   1831, 
9  Sh.  612,  and  SUvxirt  v.  IFatson,  20th  July  1864,  2  Mac.  1414,  and  their 
perusal  has  satisfied  him  that  a  petition  for  summary  ejection,  on  the  ground 
that  a  conventional  irritancv  has  occurred,  is  incompetent.     It  is  true,  tnat  in 
the  last-named  case,  the  Sheriff-Depute,  now  Lord  Mackenzie,  states  that  the 
pursuer  m^ht  contend  with  great  force  that  **  as  soon  as  the  lease,  the  defenders' 
sole  title  oi  possession,  became  void  and  null,  he  had  no  right  to  retain  f>osses- 
sion  of  the  farm,  but  was  liable  to  be  removed  immediately.**    He  did  not, 
however,  alter  his  Sheriff-Substitute's  decision  ordaining  removal  at  Whit- 
sunday 1864,  as  the  term  was  close  at  hand,  and  the  pursuer  did  not  press  for 
removal  of  the  defender  before  that  term,  and  the  point  was  a  doubtful  one. 
This  action,  however,  was  brought  into  the  Sheriff  Court  by  a  summons  of 
removing.    When  the  Court  of  Session  came  to  decide  the  case,  the  Whitsun- 
day term  was  past,  and  the  point  was  accordingly  not  considered.    An  important 
distinction  in  the  terms  of  the  conventional  irritancv  stipulated  in  the  lease  in 
the  case  of  Stewart  v.  Watson,  and  the  terms  of  that  in  the  present  case  is  to  be 
observed.      In  Stewart's  case,  the  stipulation  is  that  on  sequestration  the  lease 
was  to  become  "  eo  ipso  void  and  null,  without  the  necessity  of  any  declarator 
or  action  for  that  purpose  ;"  the  stipulation  in  the  lease  which  has  to  be  dealt 
with  in  the  present  case  is,  that  in  the  event  of  *'  sequestration,  this  tack  shall, 
at  the  option  of  the  proprietor,  be  rendered  void  and  null."    It  will  be  noticed 
that  there  is  no  provision  as  to  how  the  proprietor  is  to  show  that  his  option 
has  been  to  hold  that  the  lease  is  at  an  end.     It  is  not  thought  by  the  Sheriff- 
Substitute  that  without  express  stipulation  to  that  effect,  the  petitioners  can 
intimate,  if  even  then,  that  it  is  their  option  to  terminate  the  lease  by  petitioning 
for  ejection.     But  apart  from  all  this,  a  lease  for  nineteen  years  at  a  rent  of  close 
on  ^*20(),  is  far  too  solemn  and  important  a  deed  to  be  set  aside  by  a  petition 
for  summarv  ejection.    It  will  be  observed  that  in  the  stipulation  of  the  lease 
it  is  set  foilh,  that  in  the  event  of  sequestration,  the  proprietor  shall  be  at  full 
liberty  to  remove  the  tenants  from  the  farm  "in  the  same  manner  as  if  this 
lease  had  expired  with  the  lapse  of  the  full  term  thereof."    There  is  another 
stipulation  in  the  lease,  to  the  effect  that  the  tenants  bind  themselves,  on  the 
expiry  of  the  lease,  to  flit  and  remove  without  warning.     Now,  had  the  lease 
expired,  the  only  method  of  procedure  competent  to  the  petitioners  would  be  by 
summons  of  removing,  and  it  would  appear  that  the  necessity  of  warning,  or  at 
least  of  some  sort  of  notice  or  intimation  is  not  supei'seded  in  such  a  lease  as 
this  by  the  consent  of  the  tenants.    (See  Hunter,  vol.  ii.  pp.  30-32.)    What  has 
been  said  has  reference  to  the  incompetency  of  the  petition  for  ejection. — The 
Sheriff-Substitute  will  now  proceea  to  indicate  his  views  as  to  ,the  plea  of 
forum  non  competens.     From  what  has  already  been  said  with  reference  to  the 
case  of  Stewart  v.  IVatson,  it  will  be  noticed  that  it  was  there  stipulated  that  the 
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leape  became  void  and  null  on  sequestration  eo  ipso,  without  the  necessity  of 
declarator  or  action  to  that  efl'ect  In  the  previous  case  of  Hall  v.  Grant,  it  was 
stipulated  in  the  lease  in  question  in  that  case,  that  in  event  of  certain  con- 
tingencies, the  lease  should  expire,  and  the  farm  return  to  the  "  proprietor,  who 
should  thereupon  have  right  to  charge  the  tenant  to  remove  before  the  Judge 
Ordinary,  in  tbe  same  form  as  at  the  expiry  of  the  lease."  It  will  then  be  ob- 
served that  in  both  these  casies  there  was  an  express  agreement  between  the 
parties  to  dispense  with  a  declarator  in  the  Court  of  Session  on  the  occurrence  of 
a  conventional  irritancy,  the  other  two  cases  of  IScott  v.  If^otherspomi  and  H&me 
V.  M^Lain,  referred  to  by  the  Sheriff-Substitute,  have  no  bearing  on  this  matter. 
Ill  the  present  lease  the  stipulation  is,  that  the  tack  shall  only  be  rendered  void 
and  null  in  the  proprietor's  option,  but  there  is  no  agreement  to  dispense  with 
the  usual  form  of  procedure  in  the  Court  of  Session,  to  have  that  nullity  de- 
clared in  the  event  of  the  conventional  irritancy  occurring.  It  is  true  that  theie 
is  a  stipulation  to  the  effect  that  *  the  tenants  consent  that  summary  diligence 
shall  pass  upon  the  lease  for  removing  them  from  the  possession  of  the  farm  in 
the  event  of  the  irritancy  occumng.'  The  Sheriff- Substitute  doubts  extremely 
if  this  clause  could  be  given  effect  to  in  a  case  of  the  kind,  but  it  is  a  method  of 
procedure  with  which  ne  has  nothing  to  do  in  his  consideration  of  the  present 
case.  The  proprietors  cannot  intimate  that  they  intend  to  exercise  the  option 
stipulated  in  the  lease  of  declaring  it  to  be  at  an  end,  except  by  declarator  to 
that  effect.  Where  the  lease  stipulates  that  the  mere  fact  of  sequestration  for 
rent,  shall  render  the  lease  void  and  null,  there  is  ground  for  argument,  that  a 
tenant  who  has  been  seciuestrated  is  no  longer  a  tenant,  but  a  vicious  possessor  ; 
in  the  case  however  where  an  option  is  reserved  to  a  proprietor  of  declaring 
whether  he  will  put  an  end  to  the  lease  or  not,  on  certain  contingencies  occurring 
he  can  only  declare  his  resolution  of  holding  the  lease  at  an  end  by  a  declara- 
tor of  the  Court  of  Session,  unless  perhaps,  indeed,  it  is  further  agreed  uf)on 
in  the  lease  that  it  shall  not  be  necessary  to  adopt  such  procedure.       W.  C.  S." 

On  appeal,  the  Sheriff  (Glassford  Bell)  pronounced  the  following  inter- 
locutor : — 

Glasgow,  26th  February. — Having  heard  parties'  procurators  on  the  appeal  of 
the  noble  pursuer  and  others,  and  reviewed  the  whole  process,  adheres  under 
reference  to  the  annexed  note  to  the  interlocutor  appealed  against,  dismisses  the 
appeal,  and  decerns.  Henry  Glassford  Bell. 

Note. — It  would  rather  appear  that  an  action  of  removing,  founded  on  an 
irritancy  in  a  lease,  may  be  pursued  before  the  Sheriff,  provided  the  lease  ex- 
pressly sets  forth  that  it  shall  ipso  facto  come  to  an  end  on  the  occurrence  of  the 
act  or  event  which  is  to  constitute  the  irritancy  (see  in  particular.  Hog,  March 
4,  1825  ;  Scott,  27th  February  1829  ;  and  Hall,  May  19,  1831),  but  'it  is  ex- 
tremely doubtful  that  a  removing  alone  without  a  declarator  could  be  main- 
tained when  all  that  is  provided  by  the  lease  is,  that  the  landlord,  in  certain 
circumstances,  is  to  have  an  "  option  "  to  hold  it  null  and  void,  and  to  resume 
possession.  This,  however,  does  not  require  to  be  decided  here,  for  the  pursuers 
nave  not  even  brought  an  action  of  removing,  but  only  an  ejection  :  and  there 
is  certainly  no  authority  for  holding  that  a  party  in  lawful  possession,  under  a 
nineteen  years*  lease,  can  be  amenable  on  the  occurrence  of  an  alleged  irritancy 
to  a  summary  process  of  ejection  in  the  Sheriff  Court.  The  defenders  do  not 
possess  either  precariously  or  violently  (as  to  which,  see  Halhjy  June  26.  1867), 
and  although  the  lease  contains  a  consent,  if  the  irritancy  is  to  be  enforced, 
that  "  summary  diligence  shall  pass  for  removing  them  from  possession/'  this 
doe^  not  mean  that  summury  ejection  may  be  resorted  to  before  any  irritancy 
has  lK*en  declared,  and  belore  the  reserved  option  has  been  judicially  claimed 
and  sanctinm-d,  to  do  which  requires  a  different  and  more  formal  procedure  than 
that  which  has  lu'en  here  ndopti-d.  H.  G.  B. 

Act.—  T.  J,  it'  jr.  A.  Dykes. Alt.—  Jrilliam  CamphclL 
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SHERIFF  COURT  OF  ABERDEEN  AND  KINCARDINE. 

Sheriff  Dove  Wilson. 
Gray  v.  Forbes.      Ut  March  1872. 

Landlord  and  Tenant — Compensation — Liquid  and  Illiquid  clairns, — ^The  land- 
lonl  purchased  frtnu  the  tenant  the  waygohig  crop  and  the  price  was  fixed  by 
arbiters.  Held  that  the  landlord  could  not  plead  in  compensation  as  against 
the  price,  (1)  an  illiquid  claim  for  additional  rent  for  miscropping  during  a 
previous  year,  and  (2)  a  claim  for  a  small  sum  of  damages  for  removing  fix- 
tures. 

The  interlocutor  of  the  S.-S.  (J.  Dove  Wilson)  sufficiently  explains  the  case  : 
"  Decerns  against  the  defr.  in  terras  of  the  conclusions  of  the  summons,  reserving 
to  him  right  to  insist  in  future  actions  for  the  counter  claims  made  by  him : 
Finds  the  pursuer  entitled  to  expenses. 

"  Note. — The  pursuer  was  tenant  of  a  farm  under  the  defr.,  and  the  action  is 
for  the  balance  of  the  price  of  the  waygoing  crop  which  the  defr.,  in  virtue  of 
the  lease,  took  over  at  valuation.  Payment  of  this  balance,  except  to  a  trifling 
amount,  is  disputed  on  the  ground  of  certain  counter  claims.  The  defr.  claims 
to  retain  the  greater  part  of  the  sum  as  due  to  him,  in  virtue  of  the  lease, 
because  of  the  pursuer  having  miscropped  part  of  the  farm  in  taking  the  second 
last  crop,  and  he  claims  to  retain  a  smaller  sum  as  due  to  him  in  consequence 
of  the  pursuer  when  he  removed  having  taken  with  him  some  fixtures. 

"  The  pursuer^s  claim  is  liquid.  Although  the  amount  is  denied  in  the 
answers  to  the  pursuer's  statement,  it  is  re-stated  in  exactly  the  same  way  in  the 
defra'.  own  statement.  It  is  therefore  a  matter  about  which  there  is  no  room 
for  litigation.  The  defrs'.  claims  on  the  other  hand  are  illiquid.  The  alleged 
miscropping  and  removal  of  fixtures  are  denied.  There  must  therefore  be  liti- 
gation in  order  to  ascertain  what  the  facts  are  in  regard  to  these  matters.  The 
question  for  consideration  at  present  is  whether  payment  of  the  pursuer's  claim 
is  to  be  postponed  till  the  deir's.  claims  are  settled.  There  being  no  averment 
that  the  pursuer's  circumstances  are  such  that  there  is  any  risk  in  paying  him, 
the  case  turns  purely  on  the  effect  to  be  given  to  the  rule  of  law  that  illiquid 
claims  cannot  be  set  off  against  liquid. 

The  case  was  fiUlv  and  ably  argued  on  both  sides.  The  grounds  on  which 
the  defr.  inaintainecl  that  the  rule  should  not  be  applied  m^y  le  reduced  to 
three,  (1)  because  both  the  claim  and  the  counter  claims  arose  under  the  same 
contract ;  (2)  because  the  defr's.  claims  fell  within  the  exception,  quod  statim 
liquidari  potest  pro  jam  liquido  habetur ;  and  (3)  because  the  case  was  a  fair  one 
for  giving  the  defr.  some  short  reasonable  time  to  prove  his  averments. 

"The  fact  that  the  counter  claims  arise  under  the  same  contract  is  not  suffi- 
cient to  give  the  right  to  retain.  Mr.  Hunter  (Landlord  and  Tenant,  vol.  ii.  pp. 
243,  268),  relying  on  the  authority  of  Baron  Hume  and  of  the  older  decisions, 
gave  it  as  his  opinion  that  there  ought  always  to  be  recognized  a  right  in  such 
cases  to  retain,  on  consignation  of  the  amount  of  the  admitted  claim.  But  Mr. 
Hunter's  views  on  this  point  were  not  adopted  by  the  Court  of  Session,  and  the 
non-existence  of  any  such  right  as  he  argues  for  has  been  conclusively  settled 
{Dickaon  v.  Porteons,  12th  Nov.  1852,  15  D.  1,  and  Dods  v.  Fortune,  4th  Feb. 
1854,  16  D.  478).  The  fact  of  the  claims  arising  under  the  same  contract  is 
merely  an  element  for  the  Court,  in  considering  whether  in  its  discretion  time 
for  constituting  them  should  be  allowed. 

**  The  maxim  Quod  Uatim  liquidari  potest,  pro  jam  liquido  habetur,  applies  only 
to  liquidation  by  writ  or  oath.  If  the  defr.  could  prove  his  del)t  by  the  writ  t»r 
oath  of  the  pui-suer,  he  would  be  entitled  to  have  jiuch  a  proof  allowed  to  him 
(see  Stuart  v.  Stuart,  Kith  Jan.  18()9,  7  M.  366).  But  where  the  pursuer  dofs 
not  ask  lor  parole  proof,  the  defr.  has  no  right  to  go  into  it.  This  is  laid  down 
by  Stair  (1,  18,  6),  and  the  rule  is  still  oixjrative,  and  one  of  great  practioal 
i.npi)iljince  {Scottufh  North-Eastern  Railway  Co.  v.  Napier,  10th  March  1859; 
21  D.  700).     It  was  contended  by  the  defr.  that  his  claims  were  partly  consti- 
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tilted  by  writing,  and  that  all  he  required  to  prove — in  reganl  to  the  principal 
one  at  all  events — was  simply  one  matter  of  fact,  and  that  he  was  entitled  to 
the  time  required  for  this.  Whether  the  inquiry  would  be  a  simple  one  need  not 
be  considered,  because  it  is  plain  that  if  this  contention  were  sound,  the  cases 

3uoted  in  the  paragraph  preceding  the  present  one  would  have  been  differently 
ecided. 

"  The  last  matter  for  consideration  is  whether  the  defr.  has  any  case  for  getting 
from  equitable  considerations  leave  to  enter  on  a  proof  to  which  he  is  not 
strictly  speaking,  entitled.  The  competency  of  the  Court  granting  time  for  this 
purpose  is  well  settled.  Erskine  (3,  4,  16)  lays  this  down ;  the  doctrine  is 
quoted  w^ith  approval  by  Bell  (vol.  ii.  p.  122)  ;  and  it  has  often  been  acted  on, 
tne  Court  using  its  discretion  as  to  the  terms  on  which  time  should  be  given. 
The  Sheriff-Substitute  does  not  think  that  the  defender  has  made  out  a  case  for 
time  being  allowed  here.  The  defender  has  already  had  ample  time  for  consti- 
tuting his  principal  claim,  and  has  neither  used  it  nor  explamed  why  he  failed 
to  use  it.  The  miscropping  is  alleged  to  have  occurred  in  the  crop,  prior  to  the 
waygoing  crop.  It  must  nave  been  visible  therefore  in  the  summer  of  1869, 
l)ut  the  defr.  has  done  nothing  since  to  constitute  the  debt,  and  for  anything 
the  record  says,  does  not  appear  to  have  intimated  the  claim  till  he  had  the 
crop  of  1870  in  his  possession.  Had  the  miscropping  been  in  the  last  year  of 
the  lease,  the  defr.  would  have  been  in  a  very  different  |X)sition.  In  that  case 
there  would  have  been  no  equity  in  allowing  the  pursuer  to  draw  the  full  price 
of  the  crop,  without  paying  all  claims  for  rent  to  which  the  crop  was  subject. 
With  reference  to  old  claims,  they  are  in  a  different  position,  and  it  is  undesir- 
able to  use  any  equitable  power  which  the  Court  may  possess,  in  such  a  way  as 
to  encourage  the  accumulation  of  questions  for  settlement  at  the  end  of  a  lease. 

"  The  amount  of  damages  claimed  for  removing  the  fixtures  is  under  £5,  and 
it  was  hardly  disputed  that  if  the  defr.  was  not  allowed  to  enter  on  the  larger 
claim  in  this  action,  it  would  be  inexpedient  to  take  up  the  smaller.^' 


SHERIFF  COURT  OF  PERTHSHIRE. 

Sheriff  Barclat,  LL.D. 
Emilt  M'Donald  V,  Stewart's  Executors. 

Chnititution  of  Claim  against  the  Estate  of  Deceased — Liability  for  the  Ex- 
penses,— An  action  was  brought  against  the  representatives  of  a  party  deceased 
for  the  aliment  of  an  illegitimate  child.  Costs  were  concluded  for.  The 
defenders  appeared  and  stated  their  total  ignorance  of  the  claim,  and  called  on 
the  pursuer  to  constitute  it  at  her  own  expense.  After  proof  the  following 
interlocutors  were  pronounced  : — 

"  Perth,  9th  January,  1872. — Having  heard  parties*  procurators  and  made 
avizandum  with  the  process.  Finds  the  facts  and  circumstances  proved  sufficient 
to  fix  the  paternity  of  the  pursuer's  child  libelled  on  the  now  deceased  James 
Stewart  represented  by  the  defenders,  and  who  do  not  offer  any  opposition  as  to 
the  rates  of  aliment  claimed  :  Therefore  decerns  in  terms  of  the  summons,  but 
finds  that  the  circumstances  of  the  present  case  do  not  exempt  it  from  the  general 
rule  that  the  creditor  of  a  deceased  party  must  constitute  his  claim  at  his  own 
expense  :  Therefore  finds  no  expenses  due  prior  to  this  date  and  decerns. 

Hugh  Barclay. 

"  Note, — There  is  no  doubt  of  the  existence  of  the  long  estiiblished  general  rule 
above  alluded  to.  The  j>olicy  for  the  sfime  is  obvious.  The  original  debtor 
l)eing  dead,  and  his  representatives,  it  may  be,  entirely  ignorant  of  the  state  of 
his  affairs,  it  would  \ni  a  great  in<lueenient  to  unprincipled  jxirties  to  set  ui) 
fictitious  claims  ;  and  Hhould  the  representatives  desire  proof  in  support  of  such 
claim,  they  must  piy  the  penalty,  by  being  found  liable  in  costs,  which  in  many 
cases  might  l)e  personal  against  trustees  and  executors,  thougli  not  beneficially 
interested  in  the  succession.     In  the  case  of  Kippen,  chiefly  founded  on,  in  the 
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debate,  the  presiding  judge,  Inglis,  in  the  strongest  lan^age,  guarded  the 
general  rule.  There  is  or  rather  was  an  action  well  known  in  practice,  where  a 
creditor  sought  a  decree,  cognitionis  causa  tantum,  without  any  petitory  conclu- 
sions, but  calling  the  representatives  for  their  interest  (See  Boyd's'  Judicial 
Proceedings,  p.  143,  and  Souter's  Styles,  p.  19.)  In  such  cases,  the  representa- 
tives might  appear  to  watch  the  proceedings,  and  if  they  did  nothing  more,  and 
showed  no  factious  opposition,  tney  were  not  liable  in  expenses  for  this  mere 
act  of  self-defence.  Indeed,  where  tliey  appeared  and  renounced  the  succession 
BO  as  to  leave  the  estate  open  to  the  claim,  they  were  even  entitled  to  their 
expenses  (28th  November,  1828,  CamUhers).  A  decree  in  absence,  without  any 
such  proof,  did  not  at  all  verify  a  creditor's  claim  (see  27th  June,  1850,  Turn- 
hull).  Accordingly,  by  the  24th  Section  of  the  Act  of  Sederunt,  1839,  it  is 
proviiled  :  *  If  the  defender  be  absent  at  the  calling  of  the  cause,  the  Sheriff 
may  either  hold  him  as  confessed  and  decern,  or  allow  such  competent  proof  in 
support  of  the  libel  as  the  pursuer  or  his  procurator  shall  require,  or  the  Sheriff 
may  deem  necessary  ;  but  oefore  proceeding  on  the  proof,  it  must  be  8he^vn  to 
the  Sheriff  or  Commissioner  taking  the  proof,  that  regular  notice  of  the  appoint- 
ment for  proof  has  been  given  to  the  defender.'  No  doubt,  where  representa- 
tives of  a  deceased  debtor  appear,  and  offer  factious  opposition  to  a  decreet  of 
constitution,  they  ought  justly  to  be  dealt  with  as  any  other  litigant  In  the 
case  of  Juckson'^fl  trustees,  3l8t  May  1832,  the  representatives  were  called  as 
vitious  intromitters  ;  secondly,  they  appeared,  and  as  the  report  states,  '  opposeil 
and  staved  off  for  months  a  decreet  to  any  effect,  by  urging  various  pleaa  other 
than  that  necessary  to  protect  them  from  any  personal  decreet,  and  which  pleas 
were  utterly  incompetent  or  groundless.'  The  presiding  judge  put  their 
liability  for  expenses  upon  the  ground  that,  *in  their  defences,  and  in  the 
prayerof  their  reclaiming  note,  they  asked  that  the  action  should  be  dismissed, 
and  that  they  should  be  assoilzied.  Had  they  stated  that  they  would  consent 
to  decree  of  constitution,  it  might  have  been  otherwise.' 

"In  like  manner,  in  the  case  of  Kippen,  I9th  July,  1860,  the  action  was  origi- 
nally directed  against  the  trustees  of  the  deceased  debtor,  who,  it  was  said,  ha<l 
admitted  the  justice  of  the  pursuer's  claim,  Mr.  Kippen  was  appointed  judicial 
factor  and  superseded  the  trustees.  On  being  sisted  on  his  own  motion  as 
defender,  he  denied  the  claim  and  pled  prescription,  which  plea  was  repelled. 
The  case  was  put  down  for  jury  trial,  but  the  defender  then,  pn  the  statement 
that  he  had  seen  the  pursuer's  books,  withdrew  his  opposition  and  consented  to 
decree,  to  the  same  effect,  as  if  a  verdict  had  been  given  against  him.  It  was 
u|)on  these  facts  that  the  Court  held  that  the  case  fell  under  the  exception  to 
the  general  rule.  The  present  case  presents  in  every  respect  facts  opposite  to 
those  on  which  the  exceptions  in  the  above  cases  were  founded.  In  the  first 
place,  the  pursuer  brought  her  action  into  ( /Ourt,  although  a  minor,  without  any 
guardian,  consequently  whatever  decree,  whether  condemnatory  or  absolvitor, 
was  given,  woulct  have  been  of  no  effect  When  the  fatal  error  was  discovered  at 
the  diet  for  proof,  the  defenders  offered  no  opposition  to  its  being  amended.  It 
would  be  rattier  hard  to  render  them  liable  in  the  exjxjnse  of  the  previous  inept 
proceedings.  Had  they  offered  opposition  at  that  stage  the  action  must  of  neces- 
sity have  been  dismissed.  In  the  next  place,  the  pursuer  concluded  for  expenses 
against  the  defenders  personally  and  absolutely,  whether  they  appeared  or  did  not ; 
and  had  they  not  appeared,  the  pursuer  would  have  got  her  decree  accordingly. 
The  representatives  in  defence  merely  required  proof  of  the  pursuer's  claim,  and 
"  in  the  event  of  the  pursuer  failing  to  satisfy  the  Court  that  her  claim  is  well 
f«)unded  the  defenders  ought  to  be  assoilzied  with  costs."  The  pursuer's  claim 
was  of  a  very  peculiar  and  delicate  nature,  affecting  the  character  of  the  deceased 
and  extending  over  a  long  tract  of  time,  it  may  be  even  during  the  whole  life- 
time of  the  child,  should  she  be  unable  to  support  herself.  But  the  pursuer 
craved  decree  for  instant  payment  of  certain  portions  of  her  claim,  notmth- 
standing  tliat  six  months  fi-om  the  death  allowed  for  realization  of  the  estate 
had  not  ela])sed.  It  might  have  been  different  had  the  defenders  not  merely 
set  up  their  want  of  knowledge,  but  absolutely  denied  either  the  birth  of  tha 
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child,  or  its  paternity  to  the  deceased,  and  had,  as  is  so  usual  in  this  class  of 
cases,  ascribed  the  paternity  to  a  third  party,  and  led  evidence  in  support  of  the 
idliundi,  there  might  have  been  reason  for  excepting  them  from  the  general  rule. 
This  case  was  not,  as  in  the  two  cited  cases,  where  the  book  of  the  parties  could 
throw  light  upon  the  claim  which  in  both  cases  were  for  open  accounts,  and  thus 
could  be  as  openly  inquired  into.  H.  B." 

An  appeal  was  taken  by  the  pursuer  on  the  question  of  costs,  and  the  judg- 
ment thereon  was  affirmed  by  the  Sheriff  (Tait)  with  the  following  note. 

"  Edinburgh^  22nd  March  1872. — Having  considered  the  minute  of  appeal,  with 
the  reclaiming  petition  and  answers  and  whole  process,  dismisses  the  appeal,  and 
affirms  the  interlocutor  appealed  from.  John  Tait. 

"  Note, — In  the  case  of  Kippen  there  were  strong  reasons  for  an  exception  to 
the  general  rule,  which  have  no  place  in  the  present  case  where  there  was  no 
nnnecessaiy  defence  maintained  oy  the  executors.  J.  T." 

Police  Commbs.  op  Perth  v.  A.  B. 
See  ante,  No,  181,  p,  44. 

Aeseisment — General  Police  Act — Private  Street, — Rose  Terrace  was  paved  by 
the  Police  Commissioners  two  years  ago,  and  the  owners  chaiged  with  the  ex- 
pense, on  the  ground  of  the  street  being  a  "  private  street,"  under  the  General 
rolice  Act  of  1862.  The  expense  was  appomted  to  be  recovered  as  "  ftivate 
Improvement  Assessment,"  spread  over  three  years.  The  owners  had  an  oppor- 
tunity of  being  heard  on  the  question  of  their  liability  before  the  work  was  done, 
but  did  not  avail  themselves  of  it.  When  the  first  year's  assessme&t  was  laid 
on  they  did  not  appeal  against  it,  but  certain  of  the  proprietors  refused  to  pay, 
and  were  summoned,  and  decreet  obtained  for  the  amount.  Against  the  second 
year's  assessment  thev  appealed  first  to  the  Commissioners,  who  rejected  their 
appeal ;  and,  secondly,  to  the  Sheriff,  who  has  pronounced  the  following  inter- 
locutor : — 

"Perihy  2lst  March  1872. — Having  heard  parties,  and  made  avizandum  with 
the  appeal  and  debate,  dismisses  the  appeal,  and  decerns  against  the  appellants 
in  feivour  of  the  respondents  for  of  costsi.  Hugh  Barclay. 

"  Note, — The  Sheriff-Substitute  can  discover  no  new  matter  under  this  appeal 
which  was  not  raised,  fully  argued,  and  decided  under  the  Small-debt  action  for 
recovery  of  the  first  instalment  of  the  same  assessment  The  grounds  of  that 
decision,  as  set  forth  in  the  notes  of  the  Sheriff-Substitute,  will  be  found  in  the 
Journal  of  JurUprudence  for  January  last.  No  doubt  the  prior  decision  cannot 
be  said  to  be  exactly  re»  judicata^ — seeing  that  the  sum  clamied  is  not  the  same, 
but  another  instalment  of  the  same  assessment  Nevertheless,  the  pleas  are 
identical  Notwithstanding  this  view,  the  Sheriff-Substitute  has  once  more 
anxiously  gone  over  the  statute,  and  is  convinced  that  his  former  view  of  the 
finality  of  th^  deliverance,  and  orders  of  the  Commissioners,  is  sound.  Let  it 
be  remembered  that  the  Commissioners  are  the  chosen  representatives  of  the 
ratepayers  or  inhabitants.  They  are  their  servants,  and  may  be  dismissed  by 
their  masters  whenever  they  eease  to  give  satisfaction.  The  Legislature,  there- 
fore, has  entrusted  them  with  very  great  powers.  There  is  this  obvious  distinc- 
tion, however,  that  wherever,  in  the  exercise  of  these  powers,  the  rights  of 
privata  property  come  into  collision  with  public  benetits,  and  where  local 
prejudices  may  mingle  unwittingly  in  the  most  honest  breast,  an  appeal  to  the 
Sheriff  is  provided.  According^,  this  right  of  appeal  is  specially  provided  for 
in  numerous  cases.  But  where  not  taken,  it  follows  that  the  order  of  the 
Commissioners  is  final.  Where  the  Comnussioners,  by  their  assessing  officers, 
allocate  an  assessment  on  individuals,  there  is  an  appeal  to  the  collective  bod^  ; 
but  so  far  from  a  subsequent  appeal  in  that  case  being  provided  to  the  Sheriff, 
the  106th  section  expressly  excludes  all  such  second  appeals.  The  appellants 
now  appeal  to  the  Sheriff  as  against  the  first  order,  holaing  Rose  Terrace  to  be 
a  private  street,  and,  therefore,  ordering  it  to  be  repaired  ;  and,  secondly,  the 
al£>cation  and  assessment  of  the  expense  of  the  work  so  done.  It  is  very  clear 
that  the  first  order  was  one  which  could  at  the  time  have  been  appealed  to  the 
VOL.  XVI.  NO.  CLXXXVI.— JUNE  1872.  2  A 
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Sheriff,  and,  if  beyond  the  powers  of  the  Conunission,  even  made  subject  of  inter- 
dict in  the  Supreme  Court  The  appellant  here  made  no  such  appeal,  bnt 
allowed  the  work  to  be  done  ;  and  he  now  appeals  against  the  first  order,  which 
is  a  fact  long  since  accomplished.  This  is  obviously  out  of  the  question-  If  so, 
the  second  point  is  still  more  so,  because  not  only  is  the  order  for  the  work 
final,  but  actually  the  appellants  have  been  compelled  to  pay  the  first  instal- 
ment of  the  expense.  'Were  they  now  to  succeed,  then,  in  justice,  thejr  must 
have  repayment  of  the  sum  alrealdy  paid  under  final  decree  of  CJourt.  It  is  very 
clear  that  in  the  matter  of  assessment  the  appeal  is  exclusively  to  the  CJom- 
missioners,  whose  judgment  is  final  and  conclusive.  If  the  appellants  here 
could  bring  up  the  question  of  assessment,  then  so  could  any  inhabitant  assessed 
for  general  pouce  piuposes  have  the  same  privilege,  and  the  whole  financial 
nuuminerv  of  the  Commission  might  be  arrested,  and  in  cases  of  the  most  paltry 
amount  ttere  might  be  endless  annoyance  and  expense  by  parties  appealm^  on 
the  ground  that  Uiey  did  not  receive  commensurate  value  oy  police  guardian- 
ship in  return  for  their  money.  H.  B." 
AcL — Dcwid  Hepburn, AU. — John  Thoftuu, 

John  and  Peteb  Burnfibld  v.  Sib  Arch.  D.  Stewart  and  Franc 

N.  Stewart. 

Landlord  and  Tenant — Heir  and  ExeciUor,^-A  tenant  farmer  sued  the  exe- 
cutor of  a  proprietor  in  tail  and  his  executor  to  implement  an  obligation  in  a 
lease  to  repair  the  steadings.  The  defenders  sought  to  shift  the  liability  the 
one  on  the  other.     The  following  interlocutors  were  pronounced : — 

"  Perthf  I6th  November  1871. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process,  Finds  that  by  the  tack  No.  9  of  process,  entered 
into  by  the  late  Sir  William  Drummond  Stewart  of  GrandtuUy  and  the  pur- 
suers ^ohn  and  Peter  Bumfield,  dated  2d  September  1870,  there  was  leased  by 
the  former  to  the  latter  the  farm  of  Meikle  Bumbane  or  Broompark,  for  the 
term  of  nineteen  years,  from  the  term  of  Martinmas  1870,  at  the  annual  rent  of 
£l9bj  besides  certain  stipulated  services,  and  which  lease  contains  the  following 
clause :  '  And  seeing  that  the  proprietor  has  agreed  to  repair  the  plaster  of  the 
dwelling-house,  and  to  repair  or  where  necessaiy  put  new  doorp  in  the  building, 
and  also  to  repair  the  granary  floor  and  the  roofs  of  the  steading  Where  neces- 
sary, therefore  the  tenants  accept  of  the  whole  buildings,  fences,  hedges,  and 
ditehes  on  the  farm  as  in  good  and  sufficient  state  and  condition,  and  oblige 
themselves  to  maintain  them  in  like  good  state  during  the  currency  hereof, 
and  to  leave  them  so  at  the  expiry  of  the  tack  :  ^  Finds  that  the  said  Sir  Wil- 
liam Drummond  Stewart  died  in  April  1871,  and  the  respondent.  Sir  Archi- 
bald Douglas  Stewart,  has  succeeded  as  heir  of  entail  to  the  estate  of  which 
said  farm  forms  a  part,  and  the  respondent.  Franc  Nichols  Stewart,  is  admit- 
tedly executor  and  representative  in  moveables  of  t&e  said  Sir  William  Drum- 
mond Stewart  I  Finds  it  admitted  that  the  repairs  "set  forth  in  the  above  quoted 
clause  of  the  lease  had  not  been  made  at  the  entry  pf  the  ptunsu^s,  or  at  the 
death  of  the  said  Sir  William  Drummond  Stewart,  or  at  the  date  of  the  institution 
-  of  this  action,  and  that  they  have  been  since  estimated,  on  a  judicial  in^>ection, 
at  j£57,  2s.  DcL,  and  which  repairs  have  been  ordered  to  be  made:  Finds,  under 
the  whole  circumstances,  the  pursuers'  claim  for  the  execution  of  said  claims 
rests  more  directly  against  the  defender.  Sir  Archibald  Douglas  Stewart,  as  heir 
in  the  leas3  and  receiving  the  future  benefit  of  said  repafrs,  reserving  any  claims 
of  relief  he  may  have  against  the  other  defender  as  executor  in  r^pect  of  any 
share  of  tJie  rents  which  he  may  be  entitled  to  receive:  Continues  the  cause 
for  receiving  the  inspector^  report  on  the  completion  of  the  repairs  and  the 
'  aacertaininent  of  the  sum  actually  expended,  but  sustains  the  defences  of  and 
assoilzies  the  defender,  Franc  Nichols  Stewart,  from  the  eonolusions  of  the 
.  action,  reserving  the  other  defender's  claim  of  relief  as  aforesaid :  Finds  the  de- 
fender. Sir  Arcnibald  Doug;la8  Stewart,  liable  to'  the  pursuers  in  the  whole 
expenses,  and  when  the  action  is  concluded  allows  an  account  thereof  to  be 
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lodged,  and  remits  the  same  to  th^  auditor  to  tax,  but^  under  the  circumstances, 
finds  no  expenses  due  as  bet^yeen  the  pursuers  and  tl^e  other  defenders,  or 
between  the  two  defenders,  and  decerns.  Hugh  Barclay. 

"  Note. — The  qai^  is  not  without  difficult j,  and  at  first  sight  the  train  of  de- 
cisions are  apparently  adyerse  to  the  execujtor. 

"  It  is  unJbrtiinate  that  th^  contract  of  lease  is  not  subscril^d  by  the  landlord. 
No  doubt  a  lease  may  be  supported  without  a  formal  deed  where  possession  has 
been  given  and  taken  upon  mere  memoranda.  This  may  suffice  so  far  as  regards 
tlie  endurance  of  possession  and  the  amount  pf  rent  and  other  common  and 
well-understood  essentials  of  a  lease,  but  it  is  more  than  doubtful  if  extra- 
ordinary obligations,  intended  to  be  undertaken  by  either  party,  but  of  which 
there  may  be  no  evidence  that  such  were  agreed  to  or  even  xnown  to  one  of  the 
parties,  are  nevertheless  to  be  binding  on  ]$im  and  his  representatives  because 
assented  to  by  the  other  party.  Again,  it  will  be  observed  that  the .  clause 
founded  on  is  not  strictly  in  the  form  of  an  obligation.  So  far  as  regards  the 
landlord  it  refers  to  an  antecedent  agreement  (whether  verbal  or  writing  is  not 
said)  whereby  the  landlord,  having  already  done  or  about  to  do  certain  repairs, 
the  tenants  come  i;nder  an  express  corresponding  obligation.  Neither  party 
took  any  point  under  the  view  of  the  case  but  at  once  candidlv  conceded  that 
the  pursuers  were  entitled  to  full  implement  of  the  clause,  and  without  which 
the  corresponding  obligation  on  the  tenant  would  falL 

''  In  the  ordinary  case  at  common  law  it  would  appear  that  a  tenant's  claim 
under  such  a  clause,  dealing  with  the  heir  and  executor  of  an  estate  held  in 
fee-simple,  misht  be  made  good  against  both  the  heir  and  executor,  leaving  the 
claim  of  relief  between  them  to  be  decided  in  a  separate  question  between 
themselves.  Both  these  parties  represent  the  deceased  proprietor,  the  one  in 
heritage  and  the  other  in  moveables.  The  obligation  mav  partake  of  a  mixed 
character  being  made  ]}oth  a  real  and  a  personal  debt.  The  claim  of  relief  may 
depend  much  upon  the  state  of  the  facts  in  each  case.  It  is  possible  that  ther0 
may  bje  no  moveable  succession  or  one  insufficient  to  meet  the  claims  under  the 
lease.  It  may  so  happen  that  the  benefits  under  the  clause  have  been  entirely 
reaped  by  the  deceased,  who  ^lay  have  been  in  b^eficial  possession  of  the  estate, 
near  to  the  close  of  his  life ;  whilst  in  anotheriCase  where,  as  in  the  present,  the 
proprietor  may  have  died  at  the  commencement  of  the  lease,  the  whole  if  not 
the  greater  part  of  the  benefit  may  accrue  to  the  heir  in  heritage..  These  prin- 
ciples, however,  are  more  of  equity  than  of  strict  law,  uijon  the  principle  that 
he  who  reaps  advantage  must  thereby  bear  the  corres^noing  burden. 

**  The  law  of  entail  certainly  makes  a  serious  distinction  in  such  cases.  A  pro- 
prietor in  entail  is  a  mere  liferenter.  He  cannot  sell  nor  impose  debt  upon  the 
estate  to  the  prejudice  of  the  next  heir  of  entaiL  To  meet  the  manifest  evil  of 
such  a  state  of  things,  a  series  of  statutes  have  from  time  to  time  been  passed 
authorising  heirs  of  entail,  on  complying  with  certain  forms,  to  make  certain 
alienations  and  impose  certain  buroens  upon  the  estate  for  improvements,  and 
transfenin^  the  costs  thereof  on  his  executry  instead  of  the  land.  Where  tlie 
proprietor  m  entail  does  not  comply  with  the  statutory  forms  the  i^ext  heir  in 
the  lands  can,  contFEoy  to  equitable  principles,  take  the  benefit  and  refuse  to 
recognise  the  burden. 

'<  All  the  decided  cases  founded  on  by  the  heir  of  entail  in  this  action  to  shift 
the  burden  on  the  executor,  will,  upon  examination,  be  found  to  have  reference 
to  creat  improvements  made  upon  the  entailed  lands  without  statutory  sanction, 
ana  in  some  cases  where  the  benefit  was  so  managed  as  to  be  given  to  the  exist- 
ing proprietor  and  the  whole  burden  thrown  upon  his  successor  who  might 
become^  the  proprietor  at  the  end  of  the  lease.  In  the  present  case  the  sum  ex- 
pended is  not  for  improvement^  but  for  repairs  absolutely  necessaiy  to  the 
tenant's  possession  ana  his  consequent  obligation  to  pay  rent.  In  the  present 
case  the  late  Sir  William  obtained  no  benefit  from  tnese  repairs,  that  oenefit 
belonging  entirely  to  his  successor  Sir  Archibald.  Without  performance  of  the 
repaira  t£ere  would  exist  no  corresponding  obligation  by  the  tenant,  and  that  to 
the  great  loee  of  Sir  Archibald  and  his  representatives  in  the  land.    The  repairs 
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not  having  been  made  it  is  not  easy  to  see  how  Sir  Archibald  could  have  com- 
pelled the  execntor  of  Sir  William  to  perfonn  them,  there  being  no  express 
obligation  to  that  effect,  bnt  without  which  performance  the  obligation  on  the 
tenants  could  not  hare  been  prestable  by  Sir  William.  It  wonld  be  analogous 
to  A  compelling  B  to  pay  hia  debt  to  C,  that  C  might  thereby  be  enabl^  to 
pay  lus  debt  to  A.  If  the  equities  are  to  rale  in  this  case  these  are  strong 
against  the  heir,  seeing  how  essential  the  repairs  to  the  possession  are  and  how 
comparatively  small  in  pecuniaiy  amount  when  contrasted  with  the  amount 
of  rent  and  the  long  endurance  of  the  lease.  Nevertheless  the  law  is  not  so 
clear  in  the  case,  and  the  Sheriff-Substitute  can  only  overcome  the  long  train  of 
decisions  by  talang  the  distinction  between  ordinary  and  necessary  repairs  and 
extraordinary  and  unnecessary  improvements  of  the  entailed  estate.      H.  R" 

On  an  appeal  and  pleadings  drawn  by  counsel  on  both  sides  the  Sheriff  pro- 
nounced the  following  interlocutor : — 

"  Edinfmrgh,  27th  February  1872. — Having  considered  the  minute  of  appeal, 
with  the  reclaiming  petition  and  answers,  in  respect  that  the  repairs  in  ques- 
tion, as  reported  on  by  the  inspector,  are  ordinary  and  necessary  repairs  inter 
naturalia  of  the  lease ;  and  in  respect  that  by  the  clause  of  the  lease  referred 
to,  on  the  understanding  and  condition  that  these  repairs  were  to  be  executed 
by  the  proprietor,  the  tenants  '  accept  of  the  whole  buildings,  fences,  hedges, 
and  ditches  on  the  farm,  as  in  good  and  sufficient  state  and  condition,  and 
oblige  themselves  to  maintain  them  in  like  good  state  during  the  currency  of 
the  Tease  and  to  leave  them  so  at  the  expiry  thereof,'  from  which  oblijgation  the 
defender,  Sir  Archibald  Douglas  Stewart,  the  heir  of  entail  in  possession  under 
the  lease,  does  not  propose  to  relieve  the  tenants:  Finds  the  said  Sir  Archi- 
bald Douglas  Stewart,  as  proprietor  of  the  lands  let,  liable  to  the  tenant  for  the 
execution  of  the  said  repairs,  reserving  to  him  any  claim  of  relief  he  may  have 
against  the  other  defender  as  executor  of  Sir  William  Drummond  Stewart, 
in  respect  of  any  share  of  the  rents  under  the  lease  in  question  which  he 
may  have  received  or  be  entitled  to  receive  as  executor  aforesaid,  and  to  that 
extent  affirms  the  interlocutor  appealed  against:  continues  the  cause  for  re- 
ceiving the  inspector's  report  on  the  completion  of  the  repairs :  Finds  the  de- 
fender. Sir  Archibald  Douglas  Stewart,  liable  in  expenses,  and  when  the  action 
is  concluded,  allows  an  account  thereof  to  be  lodged,  and  remits  the  same  to  the 
auditor  to  tax :  Finds  no  expenses  due  as  between  the  pursuers  and  the  other 
defender.  John  Tait. 

**Note. — This  is  a  case  of  ereat  difficulty,  but  the  Sheriff  considers  that  the 
judgment  is  in  accordance  witn  reason  and  equity,  and  he  thinks  that  it  is  not 
mconsistent  with  the  cases  founded  on  so  strongly  by  Sir  Archibald  Douglas 
Stewart  in  his  reclaiming  petition,  the  circumstances  of  which  were  different. 

**  Although  the  heir  oi  entail  as  proprietor  has  been  found  liable  to  the  tenants 
for  the  whole  expenses  of  the  repairs,  there  seems  good  reason  whyhe  should  be 
relieved  of  part  of  that  expense  by  the  executor  of  the  late  Sir  William,  in  so 
far  as  he,  by  drawing  rents  under  the  lease  in  question,  has  derived  benefits 
therefrom.  Had  Sir  William  himself  executed  the  repairs  agreed  to  on  the 
part  of  the  proprietor  his  executor  would  have  found  it  difficiut  to  obtain  re- 
payment of  these  expenses  from  the  heir  of  entail.  Although  the  heir  of  entail 
has  been  found  liable  to  the  tenant  for  payment  of  the  whole  expense  of  the 
repairs  the  Sheriff  in  the  meantime  has  refrained  from  assoilzieing  the  executor, 
as  he  thinks  it  possible  that  under  the  present  action,  without  a  new  and 
separate  action  of  relief,  an  adjustment  might  take  place  between  the  heir  of 
entail  and  the  executor  as  to  the  portions  of  the  expense  of  said  repairs  to  be 
borne  ultimately  by  each.  J.  T.* 

Act,  White, Alt — M(mcrtifffor  the  heir,     Candie  <&  Co.  for  the  Executor, 
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CUNINOHAME  V.  AnSTRUTHER's  TRUSTEES. 

Mercer  v,  Anstruther's  Trustees, — April  25. 

(In  the  Court  of  Session  July  19th,  1870,  8  Macph.  1013';  and  March  6th, 

1871,  9  Macph.  618.) 

Marriage  Contract — Apportioninent — Power  of  Child  to  Discharqe  Provision — 
Error, — Appeals  irom  two  judgments  of  the  First  Division.  The  late  James 
Anstruther,  W.S.,  manied  Marian,  daughter  of  Sir  John  Anstruther  of 
Anstruther,  the  marriage  settlement  providing  a  sum  of  £4000  on  his  part, 
and  all  his  wife's  fortune,  present  and  future,  on  her  part,  as  the  fund  which 
was  settled  on  the  spouses  respectively,  and  the  survivor  in  conjunct  fee 
and  liferent,  and  to  the  children  in  fee ;  the  father,  or  the  mother  if  she 
survived,  having  power  to  apportion  the  ;£4000,  the  parents  jointly,  or  the  sur- 
vivor, having  power  to  apportion  the  mother's  property.  Before  Mrs.  Ans- 
truther's death  she  had  succeeded  to  large  funds  from  time  to  time,  amounting  to 
about  £60,000,  while  Mr.  Anstruther's  means  w^ere  smalL  In  1866,  he  married 
a  second  wife  ;  and  being  in  possession  of  the  bulk  of  his  first  wife's  estate,  made  a 
settlement.  He  died  about  seven  months  after  the  second  marriage.  The  children 
of  the  first  marriage  were  three — Mrs.  Ciminghame,  Mrs.  Mercer,  and  Miss 
Lncy  Anstruther.  The  eldest  daughter  married  in  1847,  while  a  minor,  in  the 
lifetime  of  her  mother,  and  in  her  marriage  settlement  she  had  a  poition  of 
£5000,  stated  by  the  settlement  to  be  in  full  of  all  her  Ugitim^  and  all  she  could 
claim  under  her  parents'  marriage-contract.  Mrs.  Mercer  married  after  her 
mother's  death,  and  she  got  a  similar  sum  of  £5000,  which  was  also  stated  by 
the  settleihent  to  be  in  mil  discharge  of  all  other  chums.  The  third  daughter, 
Lucy,  was  unmarried,  but  on  her  father's  second  marriage,  he  settled  upon  her 
a  sum  of  £20,000,  together  with  the  fee  of  £30,000,  which  he  settled  in  liferent 
on  his  second  wife,  which  she  accepted  as  in  full  of  her  claims  under  her 
parents'  marriage-contract.  The  two  eldest  daughters  raised  actions  to  have  it 
determined  that  their  marria^  portions  were  not  payments  in  full,  but  merely 
apportionments,  and  that,  as  tnere  was  a  large  surplus  of  their  mother's  estate 
still  undisposed  of,  they  were  entitled  to  equal  shares  of  it.  The  Court  of 
Session  decided  that  Ikus.  Cuninghame  had,  oy  her  marriage-contract,  during 
her  mother's  lifetime  ^ven  up  all  claim  to  her  then  contingent  share  of  her 
mother's  estate  on  consideration  of  a  present  payment  of  £5000 ;  but  that  Mrs. 
Mercer's  marriage-contract  being  made  in  ignorance  of  her  rights,  which  had 
then  vested  in  her,  she  being  joint  fiar  with  her  sister  Lucv  of  her  mother's 
estate  Uferented  by  her  father,  she  was  not  prevented  from  claiming  more,  and 
that  the  surplus  fell  to  be  divided  equally  oetween  her  and  Lucy  Anstruther, 
after  deducting  certain  sums.    The  parties  appealed. 

The  Lord  Chancellor  (Hatherley).  Tne  marriage  settlement  of  Mr.  and 
Mrs.  Marian  Anstruther,  executed  in  1828,  gave  a  power  of  apportionment  of 
the  funds  of  the  settlement  to  the  parents,  or  to  the  surviving  parent ;  and  in 
default  of  being  apportioned,  the  funds  were  to  be  equally*  divided  between  the 
children.  The  eldest  daughter,  Mrs.  Cuninghame,  married  in  1847,  and  a  marriage 
settlement  ^ve  her  a  portion  of  £5000,  stated  to  be  ^^  in  full  satisfation  of  lul 
legitim,  portion-natural,  oaim's  part  of  gear,  and  of  all  claims  whatsoever,  which 
she,  the  said  Marian  Anstruther,  has  in  any  way,  bv  or  through  the  death  of 
her  father  or  mother,  or  by  the  marriage  contract  of  her  father  and  mother,  and, 
Ac"  A  similar  portion  was  given  to  Mrs.  Mercer,  the  second  daughter,  on  her 
marriage  in  1861,  and  a  like  clause  was  inserted  in  her  marriage  contract,  the 
only  difference  between  Mrs.  Cuninghame  and  Mrs.  Mercer  being  that  the 
mother  had  died  between  the  marriage  of  these  two  daughters.    Then  the 
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father  married  again,  and  bj  a  settlement  which  he  then  executed  he  made  over 
to  his  third  daugnter,  Lucy  Anstruther,  a  sum  of  £20,000 ;  and  a  similar  clause 
was  inserted  stating  that'sum  to  be  in  ftdl  satisfaction  of  Ml  other  claims.    The 

E'  Ion  which  had  arisen  was  as  to  the  legal  effect  of  these  settlements  and  dis- 
es.  There  seemed  to  have  been  considerable  difference  of  opinion  among 
adges  of  the  Court  below,  on  the  different  points,  and  distinctions  had 
been  drawn  between  Mrs.  Cuninghame's  and  Mrs.  Mercer's  cases.  As  to  Mrs. 
Cuninghame,  she  sducht  to  have  it  declared  that  she  was  in  ignorance  of  her 
rights,  and  never  understood  that  her  portion  was  to  be  a  full  discharge  of  all 
further  claims,  and  claimed  to  have  it  declared  that  the  discharge  was  void  in 
that  respect,  and  that  her  marriage  portion  was  onlv  a  payment  to  account,  and 
that  she  was  entitled  to  share  in  the  suiplus  which  had  not  been  apportioned. 
The  case  was  argued  very  fully  at  the  bar  as  to  the  effect  of  the  discnarge  upon 
her  rights,  for  it  was  said  there  was  a  considerable  surplus  of  the  mother's  estate 
still  undisposed  ot  The  L.  O.  had  thought  the  father  was  a  fiar  as  to  both  his 
and  the  mother^s  funds.  But  the  Inner  House  recalled  his  interlocutor,  and 
varied  the  findings  materially.  The  Judges  held  there  was  a  difference  between 
Mrs.  Cuninghame  and  Mrs.  Mercer,  for  that  Mrs.  Cuninghame,  having  only  a 
contingent  interest,  had  bargained  it  away  for  the  sum  of  ^000.  Some  of  the 
Judges,  on  the  other  hand,  held  that  j05OOO  was  merely  an  apportionment  in 
her  favour  to  that  amount.  This  latter  view  seemed  the  correct  view.  The 
question  was,  whether  the  sums  of  ^000  in  both  cases  were  not  intended  to  be 
in  the  nature  of  apportionments,  pro  tanto.  The  law  of  Scotland  as  well  as 
of  England  allowed  an  apportionment  in  favour  of  children  of  the  marriage 
to  be  made  from  time  to  time,  instead  of  all  at  one  time.  The  arguments 
at  the  bar  represented  this  to  be  a  case  of  mere  bargaining  between,  the 
parent  and  child ;  but  that  notion  was  inconsistent  with  all  sound  views  of 
such  a  law  in  any  civilized  country.  The  law  regarded  the  position  of  parent 
towards  a  child  as  so  delicate  that  it  was  extremely  difficult  in  any  circum- 
stances to  uphold  a  contract  made  between  them,  for  the  children  were  entitled 
to  have  their  parents'  protection  and  assistance  instead  of  dealing  with  them  by 
way  of  mere  oargain.  Therefore  it  was  difficult  on  any  view  to  look  on  these 
arrangements  as  mere  bargains.  The  evidence  showed  that  that  was  not  the 
view  of  the  child,  or,  indeed,  of  the  parents,  at  the  time  of  the  child's  marriage. 
Instead  of  a  bargain  and  a  sale  of  the  child's  future  claims,  the  sum  of  £5(X)0 
was  viewed  as  nothing  but  an  advance  or  apportionment  so  £ir  as  it  wills.  The 
Court  below  treated  Mrs.  Cuninghame  as  having  made  a  final  bargain,  and  as 
having  given  up  aU  claim,  so  that  she  was  not  to  be  considered  in  the  disposi- 
tion  of  the  unapportioned  surplus  any  more  than  if  she  were  dead.  That  was, 
of  course,  an  erroneous  view.  As  to  Mrs.  Mercer's  case,  hers  was  one  afortioru 
Therefore  it  was  plain  that,  as  regarded  the  two  sums  of  £5000,  Mrs.  Cuning- 
hame and  Mrs.  Mercer  had  each  received  an  apportionment  of  that  amount,  and 
so  £10,000  of  the  £60,000  supposed  to  form  the  mother's  estate  were  accounted 
for.  Then  as  regarded  Lucy  Anstruther's  £20,000,  that  sum  must  be  treated  in 
the  same  way,  as  an  apportionment  in  her  favour.  Thus  £30,000  had  been  dis- 
posed oL  That,  however,  did  not  exhaust  the  whole  of  the  mother's  property, 
and  as  the  marriage  contract  provided  that  the  unapportioned  funds  snould  be 
equallv  divided,  it  followed  that  whatever  surplus  there  was  beyond  the  £30,000 
must  be  equally  divided  between  Mrs.  Cuninghame,  Mrs.  Mercer,  and  Miss 
Lucy  Anstruther.  An  inquiry  would  have  to  oe  ma^e  what  the  amount  of 
that  surplus  may  be.  Hence  the  interlocutors  would  be  reversed  and  the  cause 
remitted,  with  cdrections.  Lord  O'Hagan,  who  was  absent,  had  authorised  him 
to  say  that  he  concurred  in  this  result. 

Lord  Chelmsford  concurred.  It  had  been  said  in  the  Court 'below  that 
Mrs.  Cuninghame's  case  differed  from  Mrs.  Mercer's^  and  the  Lord  President 
observed  that  the  difference  was,  that  hers  was  a  contingent  interest,  whereas 
Mrs.  Mercer's  was  a  vested  int^st ;  but,  with  great  deference,  the  question 
was  not  as  to  what  was  the  nature  of  the  child's  interest,  but  whether  that  child 
was  f uUy  cognizant  of  her  right  at  alL    In  fact,  Mrs.  Cuninghame's  case  was  a 
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stronger  one  than  Mrs.  Mercer's,  for  ske  married  when  a  minor,  and  was  there- 
fore pecnliarly  entitled  to  the  protection  of  her  father  in  all  that  related  to  her 
Tights.  It  was  true  that  the  father  had,  especially  of  late  years,  treated  his  right 
to  his  wife*B  property  as  being  that  of  a  fiar,  but  there  could  be  no  doubt  that 
whatever  had  not  been  exmusted  by  apportionment  to  the  three  daughters 
must  now  be  equally  divided  between  tnem,  and  the  disposition  to  the  second 
wife  of  Mr.  Anstruther,  so  far  as  related  to  the  first  wife's  property,  was  void. 

Lord  Webtbury  concurred.  It  w;iw  a  matter  of  regret  to  observe  the 
extreme  uncertainty  and  variety  of  opinion  that  had  prevailed  among  the 
Judges  in  the  Court  below  on  this  case,  which  would  have  been  treated  in 
!En^and  as  a  very  simple  case.  In  Scotland  it  was  clear  that  an  apportion- 
ment among  children  might  be  made  from  time  to  time,  for  otherwise  it  would 
be  impossible  for  a  father  or  parent  to  exercise  that  power  until  his  whole 
family  had  grown  up,  and  Until  he  could  adjust  the  sums  according  to  their 
several  prospects  in  Rfe.  Then  the  next  difficulty  made  by  the  Court  below 
was  as  to  the  effect  of  the  discharge  in  the  child's  marriage  contract.  Now,  it 
would  altogether  destroy  the  value  of  a  power  of  apportionment  among 
children  if  a  parent  could  enter  into  a  bargain  with  the  child  as  if  to  buy  up 
the  child's  interest,  for  this  would  give  rise  to  all  kinds  of  fraudulent  transac- 
tions Then  some  of  the  Judges  held  that  the  eflfect  of  the  discharge  by  Mrs, 
Ouninghame  was  to  make  all  future  benefit  accrue  to  the  other  two  children, 
but  there  was  not  the  shadow  of  any  contract  to  that  effect.  In  short,  it  was 
impossible  to  treat  these  clauses  of  discharge  as  contracts  at  all,  and,  no  matter 
how  absolute  and  stringent  ini^ht  be  the  language,  it  amounted  to  nothing 
but  a  part  payment,  and  the  child's  portion  could  only  be  treated  as  an  exer- 
cise 01  the  power  of  apportionment  pro  tanto.  The  whole  case  assumed  a 
simple  form  when  the  common  sense  of  the  arrangement  was  understood.  The 
whole  of  the  chil^n  must  share  equally  in  the  unapportioned  surplus  of  their 
mother's  property,  and  care  would  be  taken  in  framing  the  order  of  the  house 
to  declare  that,  so  far  as  the  sums  of  ^£5000  to  each  of  the  elder  daughters,  and 
the  sum  of  ^£20,000  to  the  youngest  daughter  had  gone,  these  were  valid  exer- 
cises of  the  power  of  apportionment  by  the  father ;  but  as  to  what  remained  all 
must  share  alike,  witnout  bringing  their  respective  shares  into  hotch-potch. 
Having  regard  to  the  enormous  amount  of  costs  incurred  in  litigation  in  these 
ouestions,  and  the  uncertainty  of  opinions  given,  it  would  be  proper  to  direct 
uie  costs  of  all  parties  to  come  out  of  the  free  estate  of  the  father. 

Lord  Chancellor. — With  regard  to  the  costs,  these  might  very  fairly  have 
been  directed  to  follow  the  estate  of  Mr.  Anstruther,  who  was  the  source  of  all 
the  vexatious  litigation  and  intricacy  of  arrangement  in  the  case.  Still,  as  it 
was  uncertain  how  the  funds  might  ultimately  be  found  to  stand,  it  would  be 
better  that  these  costs  should  be  paid  by  each  of  the  parties  in  the  usual  way, 
in  proportion  to  the  result  to  each. 

Reversed,  with  ^variations. 

Lord  Advocate  v,  Hagart. — May  2. 
(In  the  Court  of  Session,  Dec.  24, 1870 ;  9  Macph.  358.) 

Matriagt  Contract — Inventory-Duty, — The  late  T.  C.  Hagart,  by  ante-nuptial 
contract  of  marriage,  engaged  to  pay  £10,OCO  to  his  son ;  and  that  sum  was 
paid.  The  Inland  Revenue  refused  to  repay  the  inventory-duty  paid  on  that 
sum,  as  they  considered  the  sum  not  a  debt,  but  a  legacy.  Another  sum  was 
due  to  the  late  Mr.  Hagart,  amounting  to  ;£l  6,900,  wmch  had  been  secured  at 
first  by  personal  bond,  and  afterwaras  further  secured  by  real  burden.  The 
Inland  Revenue  farther  refused  to  treat  this  as  part  of  the  personal  estate  of 
the  late  Mr.  Hagart.  The  trustees  considered  themselves  entitled  to  repayment 
of  a  sum  of  ;^300.  The  Court  of  Session  decided  in  feivour  of  the  trustees,  and 
the  Lord  Advocate,  for  the  Inland  Revenue,  appealed. 

Lord  Webtrurt. — The  case  was  aigued  on  the  part  of  the  Crown  with  great 
subtlety^  but  there  was  no  substance  in  the  argument    The  question  really  was 
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what  in  the  eye  of  the  hiw  constituted  a  debt,  bo  as  to  enable  a  deduction  to  be 
made  from  the  inventory-duty.  A  debt  in  the  ordinary  acceptation  of  the  term 
signified  some  money  due  by  reason  of  a  contract,  and  it  may  be  added,  at  least 
in  this  case,  by  reason  of  some  yalid  consideration.  In  a  marriage  settlement, 
the  intended  husband  binds  himself  to  make  a  provision  for  his  wife  and  for 
his  children,  and  the  consideration  of  the  obligation  is  the  marria^  itself,  and 
sometimes  also,  as  in  the  present  case,  the  consideration  of  some  niend  of  the 
f  wife  entering  into  an  obligation  to  pay  money.  There  was  in  the  present  case 
ample  and  valid  consideration  for  tne  obligation  incurred.  The  obligation  on 
the  part  of  the  father  was  to  pay  a  sum  of  ;£1 0,000  as  a  provision  for  his  son. 
The  difficulty  that  has  been  su^ested  was  that  this  kind  of  oblifsation  of  a 
parent  to  provide  a  sum  to  a  clmd  is  subject  to  this  qualification,  tbat  during 
nis  life  the  father  may  spend  all  the  funds  or  part  with  them  for  v^uable  con- 
siderations, and  so  defeat  the  child's  provision.  But  here  there  is  no  question 
of  the  funds  being  alienated,  and  the  time  has  arrived  for  performance  of  the 
obligation,  and  the  money  has  been  paid ;  and  the  question  is  whether  the 
child  has  aot  that  sum  by  virtue  of  the  succession,  or  by  virtue  of  the  contract. 
There  comd  be  no  doubt  that  it  was  Inr  virtue  oi  the  contract  entirely.  The 
title  was  altogether  independent  of  the  lact  of  uiheritance,  or  of  the  distribution 
made  by  the  law  in  case  of  succession  without  will.  AH  the  elements  of  a  debt 
existed,  and,  according  to  the  authorities,  heirs  entitled  to  a  provision  by  ante- 
nuptial contract  were  creditors  among  other  heirs,  or  rather  in  opposition  to 
other  heirs.  That  disposed  of  the  main  ouestion  in  the  case.  There  was  a 
second  point  which  it  was  to  be  confessed  nad  neatly  puzzled  their  Lordships, 
and  indeed  it  was  wonderful  how  it  could  ever  have  entered  into  the  imagina- 
tion of  any  one  to  raise.  It  related  to  the  mode  of  treating  some  money  pay- 
able to  the  deceased,  and  secured  by  real  burden.  That  point  was  altc^ther 
untenable,  and  the  judgment  of  the  Court  below  on  it  must  be  reversed.  The 
conclusion  was  that,  as  half  of  the  sum  sued  for — ^namely  £150 — was  rightly 
claimed,  and  the  other  £lbO  was  not  so,  half  of  the  jesponaent's  costs  should  be 
paid  bv  the  appellant. 

Lord  CoLONSAY  concurred.  He  had  no  doubt  as  to  the  main  point — ^namely, 
that  a  provision  to  a  child  by  ante-nuptial  contract  was  in  a  question,  where  no 
creditors  competed,  rightly  treated  as  a  debt. 

Lord  Cairns  agreed.  It  was  said  that  the  Crown  had  brought  the  question 
up  on  general  principles  to  decide  the  law  as  to  the  mode  of  dealing  with  chil- 
dren's provisions  as  regards  inventory-duty,  and  the  second  point  was  altogether 
subsidiary  to  the  first  point.  Such  being  the  case,  it  would  be  better  to  treat 
the  second  point  as  immaterial,  and  to  dismiss  the  appeal  in  the  usual  way  with 
costs. 

The  LoBD  Advocate  suggested  that  in  the  result  the  L.  Cs  interlocutor  was 
the  ri^ht  one,  and  should  be  affirmed. 

Lom  Westburt. — That  would  be  the  result,  and  the  costs  of  the  respondents 
would  be  paid  by  the  Inland  Revenue. 

Affirmed  in  part. 
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THE   SUPREME   COURT   OF   THE   UNITED   STATES   ON" 

ECCLESIASTICAL  JURISDICTION. 

By  Alex.  Taylor  Innes^  M.A.,  Advocate. 

In  April  last  the  Supreme  Court  of  the  United  States  delivered  a 
judgment  perhaps  as  important  as  any  in  modern  jurisprudenca 

It  was  on  the  subject  of  ecclesiastical  jurisdiction ;  and  while  all 
decisions  of  that  eminent  tribunal  are  received  with  respect  in 
Europe,  their  exposition  of  principles  on  this  particular  question  is 
almost  more  interesting  to  us  than  to  Americans  themselves.  For 
we  are  only  on  the  threshold  of  it.  The  vulgar  idea  in  this  country 
has  always  been  that  diflBculties  incur  courtson  ecclesiastical  juiisdic- 
tion  are  in  some  way  due  to  the  statutory  union  of  Church  and  State ; 
and  that  if  that  knot  were  once  finally  cut,  everything  ought  to  be 
simple  and  easy.  It  is  perfectly  demonstrable  that  this  is  not  the 
case,  and  that  if  every  Church  were  disestablished  to-morrow,  the  law 
would  still  have  to  face  the  great  questions  of  their  existence  and 
jurisdiction,  and  that  in  a  more  general  form.  But  lawyers  in  this 
country  liave  as  yet  scarcely  recognized  the  inevitableness  and 
universality  of  the  problem.  They  are  still  prone  to  shirk  such 
questions  and  to  shuffle  out  of  them,  except  in  as  far  as  they  have 
the  guidance  of  positive  statute.  In  America,  on  the  other  hand, 
the  matter  has  long  since  taken  its  place  broadly  as  one  of  the 
problems  of  universal  jurisprudence. 

And  yet  up  to  the  present  time  there  has  been  no  solemn  decision 
— no  "  square"  decision,  as  Americans  put  it — upon  this  question 
by  the  Supreme  Court  of  the  United  States.  The  reason  is  plain. 
Appeals  to  the  civil  power  against  Church  judgments  have  usually 
arisen  upon  questions  of  property ;  the  property  is  situat^jd  in  some 
particular  State  of  the  Union ;  and  the  decision  of  the  judiciary  of 
that  State  upon  a  question  of  property  locally  situated  in  it,  is,  by 
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their  constitution,  not  subject  to  appeal  to  the  Court  at  Washing- 
ton. Accordingly,  when,  in  the  end  of  1868, 1  was  permitted  by 
the  Editor  of  the  Journal  of  Jurisprudence  to  draw  attention  to  the 
interesting  and  important  features  of  the  case  of  Walnut  Street 
Church,  Louisville,  I  had  no  expectation  that  there  could  be  any 
higher  judgment  upon  it  than  that  of  the  State  Court  of  Kentucky. 
Fortunately  it  has  turned  out  otherwise.  I  gather  from  letters 
of  the  able  lawyers  locally  connected  with  the  case,  that  the  diffi- 
culty may  have  been  got  over  by  the  curious  device  of  transporting 
bodily  a  certain  number  of  the  congregation  across  the  river  into 
the  neighbouring  State  of  Indiana — the  result  being  that,  having 
become  a  question  between  citizens  of  diflFerent  States,  it  is  now 
under  the  jurisdiction  of  the  Supreme  Court!  But  at  all  events 
that  high  tribunal  has  treated  it  as  a  matter  of  great  importance, 
and  the  judgment  of  the  whole  Court,^  pronounced  by  Mr.  Justice 
Miller,  concludes  with  the  following  words : 

"  The  novelty  of  the  Questions  presented  to  this  Court  for  the  first  time,  their 
intrinsic  importance  ana  far  reaching  influence,  and  the  knowledge  that  the 
schism  in  which  this  case  originated  has  divided  the  Presbyterian  Churches 
throughout  Kentucky  and  Missouri,  have  seemed  to  us  to  justify  the  careful 
and  laborious  examination  and  discussion  which  we  have  made  of  the  principles 
which  should  govern  the  case.  For  the  same  reason  we  have  held  it  unider 
advisement  for  a  year,^^ 

We  need  not  recapitulate  the  facts  already  stated  in  this  Journal,^ 
upon  which  so  important  a  case  originally  arose.  It  is  only 
necessary  to  remember  that  in  its  present  form  it  is  a  bill  in 
Chancery  claiming  possession  of  a  church  building  in  Louisville ; 
that  the  right  of  use  and  possession  admittedly  turns  upon  the 
authority  of  certain  members  to  act  as  ruling  elders;  that  the 
validity  of  the  election  of  these  elders  was  denied  by  the  Presbytery 
but  affirmed  by  the  Assembly ;  that  a  section  of  the  congregation 
thereupon  disputed  the  finality  of  the  judgment  of  the  Assembly ; 
and  that  since  these  proceedings,  and  in  connection  with  the  same 
division  of  feeling  which  produced  them,  congregation,  presbytery, 
synod,  and  assembly,  have  each  split  and  separated.  The  paily 
in  each  which  maintained  the  election  of  the  elders  has  adhered  to 
what  we  may  call  the  Northern  Presbyterian  Church  of  America 
(the  majority  of  the  Assembly  before  the  schism),  while*  the  other 
party  hived  off  and  joined  the  Presbyterian  Church  of  the  Southern 
States.  Consequently, "  the  issue  here  is  no  longer  a  mere  questii>n 
of  eldersliip,  but  it  is  a  separation  of  the  original  church  nieuiheis 
and  ofiBcers  into  two  distinct  bodies,  with  distinct  members  and 
officers,  each  claiming  to  be  the  true  Walnut  Street  Presbyterian 

*  Appeal,  Watson  and  others  v.  Jones  and  others.  The  Cliief  Justice  did  not  sit 
on  the  ai-gument  in  this  case,  and  Mr.  Justice  Clifford  and  Mr.  Justice  Davis  dis- 
sented, but  only  on  a  question  (not  touched  on  in  the  above  paper)  between  the  State 
and  Circuit  Courts*  jurisdictions  respectively. 

*  Journal  of  Juri^nrudence  for  November  and  December  ^8^^ 
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Church,  and  denying  the  right  of  the  other  to  any  such  claim." 
And  in  these  circumstances  the  Supreme  Court  is  now  "called 
upon  to  declare  the  beneficial  uses  of  the  Church  property  in  this 
condition  of  total  separation  of  what  was  once  a  united  and  har- 
monious congregation  of  the  Presbyterian  Church" — the  division 
in  the  congregation  being  only  an  index  of  the  larger  division  in 
the  Church. 

Having  narrated  this,  the  judgment  addresses  itself  to  a  state- 
ment of  the  general  principles  on  which  questions  of  Church  pro- 
perty are  to  be  decided  by  courts  of  law. 

"The  questions  which  have  come  before  the  Civil  Courts  concerning  the 
rights  to  property  held  by  ecclesiastical  bodies  may,  so  far  as  we  have  been  able 
to  examine  them,  be  properly  classified  under  three  general  heads,  which,  of 
course,  do  not  include  cases  governed  by  considerations  applicable  to  a  church 
established  and  supported  by  law  as  the  religion  of  the  State. 

"  1.  The  first  of  these  is  when  the  property  which  is  the  subject  of  controversy 
has  been,  by  the  deed  or  will  of  the  donor,  or  other  instrument  by  which  the 
property  is  held,  by  the  express  tenns  of  the  instrument  devoted  to  the  teach- 
ing, support,  or  spread  of  some  specific  form  of  religious  doctrine  or  belief. 

"  2.  The  second  is  when  the  property  is  held  by  a  religious  congregation 
which,  by  the  nature  of  its  organization,  is  strictly  independent  of  other 
ecclesiastical  associations,  and  so  far  as  cl^urch  government  is  concerned  owes 
no  fealty  or  obligation  to  any  higher  authority. 

"  3.  The  third  is  where  the  religious  congregation  or  ecclesiastical  body  hold- 
ing the  property  is  but  a  subordinate  member  of  some  general  church  organiza- 
tion in  which  there  are  superior  ecclesiastical  tribunals  with  a  general  and 
ultimate  power  of  control  more  or  less  complete,  in  some  supreme  judicatory 
over  the  whole  membership  of  that  general  organization.'' 

In  regard  to  the  first  of  these  cases,  the  Coui*t  remarks  that  any 
one  may  dedicate  property  to  maintaining  certain  doctrines  or 
principles ;  and  if  so,  the  Coui't  will  take  care  that  it  is  not  diverted 
from  such  uses,  just  as  in  the  case  of  charities.  If  such  a  trust  is 
managed  by  a  congregation,  whether  in  a  Presbyterian  oiganization 
or  otherwise,  a  mere  majority  of  congregation  or  assembly  cannot 
change  the  doctrinal  or  other  purposes  to  which  it  has  been  ex- 
pressly dedicated,  and  the  property  will  be  given  even  to  a  minority, 
holding  to  the  trust. 

But  the  second  case  is  diflferent.  It  is  the  ordinary  case  of  property 
held  by  or  for  a  church  or  congregation  (independent,  and  governed 
solely  within  itself),  "  with  no  other  specific  trust  attached  to  it  in 
the  bands  of  the  church  than  that  it  is  for  the  use  of  that  conro^- 
gation  as  a  religious  society."     In  such  cases  you  must  look  to'^he 
ordinary  principles  of  voluntary  associations.     If  the  principle  of 
the  congregation  is  that  the  majority  rules,  then  the  Court  will  give 
the  property  to  the  majority.     If  the  principle  is  that  the  office- 
bearers rule,  the  Court  will  give  it  to  them.     In  no  sucli  case, 
however,  will  the  Court  inquire  into  the  religious  opinions  or 
doctrines  of  either  majority  or  minority,  or  interfere  with  the  de- 
cision of  the  local  religious  body  itself.    "  If  such  were  permitted, 
a  very  small  minority,  without  any  officers  of  the  church  among 
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them,  might  be  found  to  be  the  only  faithful  supporters  of  the 
religious  dogmas  of  the  founders  of  the  church.  There  being  no 
such  trust  imposed  upon  the  property  when  purchased  or  given, 
the  Court  will  not  imply  one  for  the  purpose  of  expelling  from  its 
use  those  who  by  regular  succession  and  order  constitute  the 
Church,  because  they  may  have  changed  in  some  respect  their 
views  of  religious  truth."  When  we  remember  that  American 
jurisprudence  never  meddles  with  church  matters  except  where  civil 
interests — e.g,  church  funds  and  buildings — are  alleged  to  be  con- 
cerned ;  this  abandonment  even  of  Church  property  to  the  decision 
of  the  Church  itself  is  a  most  important  tribute  to  ecclesiastical 
jurisdiction.  And  the  third  case,  which  follows,  seems  to  be  merely 
an  application  of  the  same  principle. 

The  third  case,  however,  the  Court  remarks,  is  in  every  way  the 
most  important  and  the  most  frequent  in  America — i.e.  the  case  of 
property  held  by  a  congregation  which  is  itself  part  of  an  organized 
church,  Presbyterian  or  otherwise.  (Of  coui-se  it  is  equally  the  most 
important  in  Scotland).  In  this  case  the  Court  holds  itself  bound 
to  look  at  the  fact  that  the  congregation  is  under  the  government 
and  control  of  a  larger  organization,  and  is  bound  by  the  orders 
and  judgments  of  what  are  called  in  Presbyterianism  the  superior 
"judicatories."  And  the  principle  on  which  the  American  Court 
will  deal  with  such  cases,  and  on  which  it  decided  the  one  pre- 
sently before  it,  is  given  as  follows : 

"  In  this  class  of  cases  we  think  the  rule  of  action  which  should  govern  in 
civil  courts,  founded  in  a  broad  and  sound  view  of  the  relations  of  Church  and 
State  under  our  system  of  laws,  and  supported  by  a  pre}x>nderating  weight  of 
judicial  authority,  is,  tliat  whenever  the  questions  of  discipline  or  of  faith,  or 
ecclesiastical  rule,  custom  or  law,  have  been  decided  by  the  highest  of  these 
church  judicatories  to  which  the  matter  has  l)een  carried,  the  legal  tribunals  must 
€uxept  mch  decisions  as  final,  and  as  binding  on  them  in  their  application  to  the 
case  before  thernJ* 

Immediately  after  enouncing  this  strong  general  rule,  the  learned 
judges  go  on  to  "  concede,"  somewhat  too  liberally  perhaps,  that  the 
"  doctrine  of  the  English  Courts  is  otherwise,"  and  in  this  they 
seem  to  include  the  drift  of  the  Scotch  decisions,  referring  particu- 
larly to  the  cases  of  Craigdallie  and  Galhraith,  and  with  approbation 
to  "  the  able  opinion  of  Lord  Meadowbank  in  the  latter  case."  It 
w^as  only  with  difficulty,  they  remark,  that  Lord  Eldon  s  view  that 
the  doctrines  should  be  inquired  into  (a  very  proper  thing  in  the 
first  class  of  cases  mentioned)  came  to  be  enlarged  to  cover  the 
other  two  categories  even  in  Britain ;  and  they  do  not  hesitate  to 
trace  this  extension  to  the  influence  of  unconscious  prejudice  in 
countries  where  the  Crown  has  been  held  to  be  the  "  fountain  of 
ecclesiastical  jurisdiction."  "  The  Dissenting  Church  in  England 
is  not  a  free  church  in  the  sense  in  which  we  apply  the  term  in 
this  country,  and  it  was  much  less  free  in  Lord  Eldon's  time  than 
now."  But  in  America  the  atmosphere  is  favourable  to  the  full 
toleration  and  freedom  of  voluntary  churches. 
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"  The  law  knows  no  heresy,  and  is  committed  to  the  support  of  no  dogma, 
the  establishment  of  no  sect.  The  ri^ht  to  organize  voluntary  religious  associa- 
tions to  assist  in  the  expression  and  dissemination  of  any  religious  doctrine,  and 
to  create  tribunals  for  the  decision  of  controverted  questions  of  faith  within  the 
association,  and  for  the  ecclesiastical  government  of  all  the  individual  members, 
congr^;ations,  and  officers  within  the  general  association,  is  unquestioned.  All 
who  unite  themselves  to  such  a  body  do  so  with  an  implied  consent  to  this 
government  and  are  bound  to  submit  to  it.  But  it  would  be  a  vain  consent 
and  would  lead  to  the  total  subversion  of  such  religious  bodies,  if  any  one 
aggrieved  by  one  of  their  decisions  could  appeal  to  the  secular  courts  and  have 
them  reversed.  It  is  of  the  essence  of  these  religious  unions,  and  of  their  right 
to  establish  tribunals  for  the  decision  of  questions  arising  among  themselves, 
that  those  decisions  should  be  binding  in  all  cases  of  ecclesiasticid  cognizance, 
subject  only  to  such  appeals  as  the  organism  itself  provides  for." 

To  this  broad  declaration  of  the  right  of  Christian  churches  to 
establish  ecclesiastical  tribunals,  the  Supreme  Court  adds  an  opinion 
(very  impressive,  as  emanating  from  lawyers  of  such  eminence)  upon 
the  inexpediency  of  interfering  with  them: 

"  Not  do  we  see  that  justice  would  be  likely  to  be  promoted  by  submitting 
those  decisions  to  review  in  the  ordinary  judicial  tribunals.  Each  of  these  large 
influential  bodies  (to  mention  no  others,  let  reference  be  had  to  the  Protestant 
Episcopal,  the  Methodist  Episcopal,  and  the  Presbyterian  churches)  has  a  body 
of  constitutional  and  ecclesiastical  law  of  it&  own,  to  be  found  in  their  written 
organic  laws,  their  books  of  disciplines,  in  their  collections  of  precedents,  in 
their  usage  and  customs,  which  as  to  each  constitute  a  system  of  ecclesiastical 
and  religious  faith  that  tasks  the  ablest  minds  to  become  familiar  with.  It  is 
not  to  be  supposed  that  the  judges  of  the  civil  courts  can  be  as  competent  in 
the  ecclesiastical  law  and  religious  faith  of  all  these  bodies  as  the  ablest  men  in 
each  are  in  reference  to  their  own.  It  would  therefore  be  an  appeal  from  the 
more  learned  tribunal  in  the  law  which  should  decide  the  case  to  one  which 
is  less  sa" 

The  American  Court  follows  up  this  statement  of  its  general 
principles  with  an  analysis  of  the  authorities  from  the  several 
States,  which  they  hold  on  the  whole  to  bear  out  thB  doctrine  now 
arrived  at  The  distinction  taken  between  the  three  classes  of  cases 
as  above  mentioned  (which  we  have  no  doubt  will  be  found  of 
great  value  even  on  this  side  of  the  Atlantic)  certainly  seems  to 
marshal  the  American  cases  with  a  much  more  intelligible  result 
than  we  have  ever  succeeded  in  generalizing  from  them.  But, 
omitting  the  detail  of  cases,  let  us  sum  up  some  general  results. 

1,  It  is  clear  that  the  American  Courts  never  review  a  properly 
ecclesiastical  case.  They  will  only  take  up  civil  cases,  e.g.,  cases  of 
property,  or  of  slander  perhaps ;  and  only  when  these  happen  to 
involve  or  to  turn  upon  ecclesiastical  decisions  will  they  advert  to 
the  latter. 

2.  Even  when  such  cases  do  turn  upon  ecclesiastical  decisions, 
the  American  Court  will  not  rejudge  the  latter  on  the  merits.  The 
mere  statement  that  an  ecclesiastical  judgment  is  wrong  is  not 
relevant  in  a  question  as  to  the  direct  civil  results  of  it.  It  is  final, 
though  false,  with  regard  to  all  who  have  subjected  themselves  to 
the  jurisdiction. 


342  ECCLESIASTICAL  JUBISDICTION  IN  THE  UNITED  STATES. 

On  both  these  points  there  seems  never  to  have  been  any  doubt 
in  the  Courts  of  the  United  States. 

3.  Neither  will  the  American  Courts  rejudge  an  ecclesiastical 
decision  on  the  ground  of  its  being  irregular  or  informal.  The 
Supreme  Court  quotes  with  approbation  the  utterance  of  the  Chief 
Justice  of  Kentucky,  in  Shannon  v.  Frost  (2  Ben.  Monroe),  who 
says,  "  This  Court  having  no  ecclesiastical  jurisdiction,  cannot 
revise  or  question  ordinary  acts  of  Church  discipline."  .  .  .  .  "  We 
cannot  decide  who  ought  to  be  members  of  the  Church,  nor  whether 
the  excommunicated  have  been  justly  or  unjustly ^  regularly  or 
irregularly,  cut  off  from  the  body  of  the  Church  ;'*  and  also  Watson 
v.  FarriSy  45  Missouri  183,  where  that  State  Court  held  that 
"whether  a  case  was  regularly  or  irregularly  before  the  Assembly 
was  a  question  which  the  Assembly  had  the  right  to  determine  for 
itself,  and  no  civil  court  could  reverse,  modify,  or  impair  its  action 
in  a  matter  of  merely  ecclesiastical  concern."  Accordingly,  in  the 
case  now  before  the  Supreme  Court,  where  one  important  question 
raised  with  a  view  to  the  possession  of  a  church  building,  was 
whether  certain  elders  had  been  validly  elected,  the  Court  finding 
that  the  Assembly  had  already  decided  that  they  were  validly 
elected,  absolutely  refused  to  go  into  the  question  whether  they 
were  so  or  not,  but  took  the  Assembly's  decision  as  finaL  This 
judgment  of  course  covers,  though  on  another  principle,  such  cases 
as  Sturrock  and  Loclchart  in  the  Established  Church  of  Scotland  (to 
which  the  recent  Auchtergaven  case  seems  to  add  little),  and  it 
much  more  than  covers  the  curious  question  of  Church  law  which 
the  Free  Church  Assembly  decided  in  the  Cardross  case. 

4.  For  the  American  Court  seems  to  go  a  step  further.  One 
point  very  strongly  put  in  this  case  was  that  the  decision  of  the 
Presbyterian  Qener^d  Assembly  was  contrary  to  the  constitution 
of  the  Church,  and  was  an  excess  of  jurisdiction.  And  this  is  an 
objection  which  sounds  at  least  much  more  serious  than  the  mere 
matter  of  informality  or  irregularity.  With  regard  to  the  Church 
"constitution"  the  drift  of  the  judgment  seems  to  be  to  leave  it  (where 
there  is  a  bona  fide  difference  of  opinion)  to  the  highest  ecclesiastical 
judicatory,  as  not  only  the  best  qualified,  but  the  proper  tribunal 
for  determining  it.  But  the  matter  of  jurisdiction  is  taken  up  more 
in  detail.  "  There  is  perhaps  no  word,"  the  Court  remarks,  "  so 
capable  of  use  in  a  general  and  vague  sense,  and  wliich  is  so  often 
used  by  men  learned  in  the  law  without  due  regard  to  precision  in 
its  application,  especially  in  these  Church  questions."  Thus,  they 
explain,  if  the  American  General  Assembly  should  try  a  man  for 
murder  and  sentence  him  to  death  or  imprisonment,  it  may  be  con- 
ceded that  its  sentence  would  have  no  validity.  So,  too,  if  it  tried 
a  question  between  two  of  its  members  as  to  their  right  to  property, 
real  or  personal,  "  the  right  in  no  sense  depending  upon  ecclesiastical 
questions,"  the  civil  court  would  disregard  the  sentence,  and  "  it 
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might  be  said  in  a  general  way  that  this  was  because  the  General 
Assembly  had  no  jurisdiction  of  the  case." 

"  But  it  is  a  very  different  thing  where  a  subject-matter  of  dispute,  strict! jr 
and  purely  ecclesiastical  in  its  character — a  matter  over  which  tJie  civil 
courts  exercise  no  jurisdiction — a  matter  which  concerns  theological  controversy, 
church  discipline,  ecclesiastical  government,  or  the  conformity  of  the  members 
of  the  church  to  the  standard  oi  morals  required  of  them,  becomes  the  subject 
of  its  action.  It  may  be  said  here,  also,  that  no  jurisdiction  has  been  conferred 
on  the  tribunal  to  try  the  particular  case  before  it,  or  that,  in  its  judgment,  it 
exceeds  the  powers  conferred  upon  it,  or  that  the  laws  of  the  church  do  not 
authorize  the  particular  form  of  proceeding  adopted  ;  and,  in  a  sense  often  used 
in  the  courts,  all  of  those  may  be  said  to  be  questions  of  jurisdiction.  But  it  is 
easy  to  see  that  if  the  courts  are  to  inquire  into  all  these  matters,  the  whole 
subject  of  the  doctrinal  theology,  the  usages  and  customs,  the  written  laws  and 
fundamental  organization  of  every  religious  denomination  may,  and  must,  be 
exauiined  into  with  minuteness  and  care,  for  they  would  become,  in  almost 
every  case,  the  criteria  by  which  the  validity  of  the  ecclesiastical  decree  would 
be  determined  in  the  civil  court.  This  principle  would  deprive  these  bodies  of 
the  right  of  construing  their  own  church  laws,  would  open  the  way  to  all  the 
evils  which  we  have  depicted  as  attendant  upon  the  doctrine  of  Lord  Eldon, 
and  would,  in  eifect,  transfer  to  the  civil  courts  where  property  rights  were  con- 
cerned the  decision  of  all  ecclesiastical  questions.'' 

All  this  is  so  very  strong  that  we  look  with  interest  for  the  pos- 
sible exceptions  and  modifications.  What  these  are  does  not  appear 
in  this  judgment,  nor  is  it  clear  whether  we  are  to  go  for  them  to 
Dutch  jurists,  Scotch  theologians,  Galilean  bishops,  Papal  canonists, 
or  Concordat  literature  generally,  ancient  or  modem.  The  judgment 
rather  reads  as  if  the  exceptions  to  jurisdiction  coulfl  only  be  the 
well-known  but  diflScult  ones  familiar  in  international  law.  Doubt- 
less the  Court  of  the  United  States  will  not  accept  everything  that 
bears  to  be  a  sentence  of  an  ecclesiastical  court,  any  more  than  it 
will  accept  everything  that  bears  to  be  a  sentence  of  a  French 
Court ;  and  the  cases  well  known  to  lawyers,  in  which  one  civil 
jurisprudence  inquires  into  the  validity  of  the  judgments  of  another, 
must  have  their  analogies  in  this  region  too.  But  what  is  abun- 
dantly clear  from  this  judgment  is,  that  (as  we  gathered  formerly 
even  from  those  of  the  State  Courts)  ecclesiastical  jurisdiction  in 
America  is  admitted  as  a  notorious  and  public  fact,  not  requiring  to 
be  interpreted  by  explicit  contract,  but  throwing  the  onus  on  those 
under  it  who  seek  to  get  rid  of  any  particular  decision.  There  is 
no  indication  here  of  the  tendency  of  English  and  (now)  of  Scotch 
lawyers  to  derive  the  jurisdiction  from  contract,  and  much  less  is 
there  any  tendency  to  limit  it  by  the  express  contract  stipula- 
tions. The  only  part  of  the  judgment  where  the  word  is  used 
rather  implies  a  diversity  between  "  the  righta  of  property  or  contract 
of  religious  organizations,  which  are  equally  under  the  protection 
of  the  law  as  those  of  other  voluntary  associations,"  and  the  region 
"  essentially  ecclesiastical,"  into  which  the  law  holds  it  has  no  right 
to  enter,  but  which  yet  ordinarily  regulates  that  other  region  with 
which  the  law  does  deal 
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The  transatlantic  key  is  very  simple,  but  it  remains  to  be  seen 
how  much  it  will  unlock.  It  is  very  much  our  interest  to  watch  it. 
It  may  no  doubt  be  possible,  under  our  doctrine  of  contract,  for 
Equity  to  spell  out  (by  inquiry  into  each  case)  all  that  the  American 
common  law  holds  (without  inquiry)  to  be  involved  in  ecclesiastical 
jurisdiction.  But  the  legal  process  is  laborious  and  vexatious,  and 
the  judicial  results  both  in  England  and  Scotland  have  hitherto  been 
timid  and  feeble  and  vacillating.  The  American  doctrine,  on  the 
other  hand,  sounds  to  most  lawyers  here  like  magnificent  audacity. 
Yet  it  is  the  most  ancient  and  famous  principle  in  the  whole  region, 
and  the  strange  thing  is  to  find  it  coming  back,  not  from  Rome  or 
Geneva,  but  as  the  deliberate  result  of  a  hundred  years'  experiment 
in  freedom. 
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THE  PAUPER  LITIGATION  OF  THE  SUPREME  COURTS 

OF  SCOTLAND, 

By  Ralph  Richardson,  W.S. 

It  is  perhaps  too  much  to  expect  that  any  measure  of  reform  should 
be  perfect.  Our  Court  of  Session  has  recently  undergone  great  and 
beneficial  changes,  but  it  is  possible  that  other  parts  of  the  Supreme 
Courts  have  not  been,  and  might  be,  equally  improved.  I  have 
thought  that  my  experience  as  one  of  the  poor's  agents  in  civil 
causes  of  the  Signet  Society  during  the  year  1 870  might  entitle  me 
to  venture  to  make  a  few  remarks  before  the  Scottish  Law  Amend- 
ment Society  upon  the  Pauper  Litigation  of  our  Supreme  Courts, 
feeling  sure  that  you  would  readily  listen  to  any  practical  sug- 
gestions for  the  improvement  and  stability  of  so  useful  and  necessary 
an  institution.  To  draw  attention  to  the  pauper  litigation  in  these 
Courts  involves  an  explanation  of  what  that  litigation  is ;  for  as  a 
general  rule  legal  practitioners  have  no  precise  knowledge  of  it,  and 
regard  its  "fountain  of  wisdom"  the  court  of  reporters  on  the 
prdbahilis  cansa  as  a  sort  of  imperium  in  nnpeino,  which,  like  the 
ancient  Star  Chamber,  works  its  own  good  in  a  secret  yet  effective 
way.  Out  of  the  circle  of  reporters  and  counsel  and  agents  for 
the  poor,  what  goes  on  within  the  mysterious  precincts  is  almost 
unknown ;  and  practitioners  who  are  not  poor's  agents,  and  who  do 
not  like  them  act  pro  bono  publico,  are  often  unnecessarily  anxious 
about  the  mode  of  procedure  in  these  poor's  cases,  which  are  left  to 
the  tender  mercy  of  this  reporters'  court,  where,  they  imagine,  they 
may  be  stifled  or  bundled  out  of  sight  in  the  most  sudden  and  un- 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Joumal  of  Jurisprvuience ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Joumal;  and  the  conductors  of  the  Joumal  do  not  assume  any  responsibility  for  the 
style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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ceremonious  way.  Two  things  lead  to  this  state  of  opinion  regard- 
ing pauper  litigation.  In  the  first  place,  the  preliminary  procedure 
is  not  strict ;  and  the  rules  of  conducting  it  are  traditionally  handed 
down,  with  their  best  wishes,  by  the  retiring  poor's  agents  to  their 
successors  in  office ;  in  other  words,  ai*e  dependent  upon  past  usage 
and  confided  only  to  the  officials  themselves.  And  secondly,  there 
undoubtedly  does  exist  a  measure  of  authority  accompanied  by 
despatch  in  the  hands  of  the  reporters,  who  judge  which  would 
excite  the  astonishment,  if  not  the  envy,  of  their  more  formal  com- 
peers in  a  higher  court. 

It  is  also  generally  unknown  to  what  extent  pauper  litigation 
really  exists.  The  fact  is  the  number  of  paupers  desiring  to  raise 
actions  is  very  great  indeed,  scarcely  a  fortnight  passing  without 
the  poor's  agent  (and  in  giving  my  own  experience  you  must  re- 
collect that  I  was  only  one  of  four  agents  for  pauper  civil  causes) 
receiving  a  communication  from  some  pauper  who,  after  indignantly 
stating  his  supposed  wrongs,  desires  the  agent  at  once  to  bring  them 
before  the  authorities,  known  in  pauper  slang  as  "  The  Green  Table  " 
As  may  be  supposed,  the  great  majority  of  these  cases  are  founded 
upon  ignorance  of  law,  if  not  error  in  fact;  and  after  a  little 
experience  the  agent  becomes  very  wary  of  his  pauper  client's 
representations.  They  never  in  my  own  experience  proceeded  from 
a  purely  malicious  attempt  to  induce  the  agent  to  proceed  upon 
utterly  false  information.  There  is  usually  some  foundation  for  the 
case;  but  the  paupers  too  frequently  state  their  own  views  so 
strongly,  without  any  regard  for  those  of  their  opponents,  that  the 
agent  has  to  weigh  both  sides  very  carefully  ere  embarking  upon 
the  necessary  procedure.  Besides,  he  knows  that  the  reporters 
require  everything  to  be  exceedingly  plainly  stated  to  them  in  order 
to  grant  a  "  probable  cause,"  and  that  any  suspicious  circumstance  or 
want  is  sufficient  to  make  them  thro>(r  out  the  pauper  s  application 
altogether. 

In  addition  to  cases  thus  directly  sent  to  the  poor's  agents  by  the 
paupers  themselves,  there  is  another  and,  I  am  sorry  to  say,  large 
contribution  from  a  different  and  less  creditable  source.  I  refer  to 
the  practice  of  some  law  agents  of  advising  their  poor  clients  "  to 
take  the  benefit  of  the  poor's  roll,"  upon  seeing  that  they  are  no 
longer  able  to  afford  them  fees.  I  have  heard  of  numerous  in- 
stances of  clients  being  thus  "shoved  oflf"  upon  poor's  agents  in  my 
short  experience;  and  I  may  safely  predict  that  such  means  are 
not  the  best  suited  to  engage  the  sympathies  of  the  poor's  agents 
in  the  exercise  of  their  gratuitous  and  otherwise  sufficiently  labor- 
ious duties. 

The  work  done  by  a  conscientious  poor's  agent  is  thus  very  great 
indeed ;  and  the  mere  appearance  in  the  KoUs  of  Court  of  poor's 
applications  and  causes  gives  no  idea  of  it.  He  is  inundated  by 
litigious  letters  and  papers  connected,  as  I  shaU  shew  you  after- 
wards, with  every  province  of  law ;  and  has  to  read  them  all,  cor- 
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respond  with  the  opposite  party,  examine  every  detail  of  the  case, 
take  precognitions  to  satisfy  liimself  as  to*  his  client's  veracity  and 
the  merits  of  the  case,  and  generally  sift  the  evidence  to  the  very 
bottom  ere  he  finally  bring  the  application  before  the  Court.  K  he 
is  not  satisfied  (as  veiy  genereJly  is  the  case)  he  simply  does  not 
bring  the  matter  up  at  all,  and  neither  the  Court  nor  the  public 
hear  anything  about  it,  unless  perhaps  they  have  the  good  fortime, 
which  I  had  not,  to  discover  and  consult  the  annual  report  of 
pauper  cases  ordered  to  be  boxed  to  the  Lord  Justice-General 
under  schedule  C  of  the  Act  of  Sederunt  which  regulates 
them. 

But  this .  so-called  annual  report  under  Schedule  C  deserves  a 
more  than  passing  notice,  as  exhibiting  the  moribund  character  of  the 
•Act  of  Sederunt  requiring  it  Section  10  of  that  Act  is  to  the 
following  efiect :  "  That  in  each  spring  vacation  there  shall  be  boxed 
to  the  lird  Justice-General  a  written  report  in  the  form  of  Schedule 
C,  certified  by  the  lawyers  and  agents  for  the  poor,  appointed  in  terms 
of  section  1  of  this  Act  for  the  preceding  year"  (that  is,  the  re- 
porters on  the  probabilis  causa),  "  or  any  three  of  them,  stating 
what  caiises  have  been  actually  proceeded  in  or  compromised  before 
or  after  coming  into  Court  during  the  year  ending  31st  December 
preceding  the  date  of  the  report ;  also  what  causes  have  been  de- 
cided or  are  still  in  dependence,  with  any  special  matter  relating 
to  the  poor's  roll  generally,  or  to  any  particular  case  which  they 
may  think  the  Court  ought  to  know,  for  the  better  regulation  of 
poor  roll  causes ;  and  the  Court  shall,  if  they  think  proper,  appoint 
said  report  to  be  printed  in  the  minute-book  for  the  information  of 
all  concerned."  Now  this  is  all  very  right,  as  it  is  of  great  con- 
sequence that  the  head  of  the  Court,  and  through  him  the  public, 
sliould  be  placed  in  possession  of  the  amount  and  nature  of  the 
pauper  litigation  of  the  previous  year,  which,  as  I  have  said,  is  con- 
ducted in  rather  a  private  and  rapid  manner,  and  is  therefore  all 
the  better  of  occasional  review,  and  if  need  be,  as  I  shall  shew, 
reform.  With  the  view,  therefore,  of  obtaining  for  your  consideration 
this  evening  the  full  statistics  of  the  pauper  litigation  of  the  past 
decade  of  years,  so  that  I  might  give  you  the  exact  number  of 
applications  and  cases  begun,  compromised,  and  ended,  and  the 
experience  of  other  poor's  counsel  and  agents  as  well  as  my  own, 
I  waited  on  the  Clerk  to  the  Lord-Justice  General,  and  requested 
to  see  these  annual  reports  boxed  to  his  chief  under  Schedule  C.  He 
first  doubted  the  authority  for  lodging  any  such  reports ;  then  stated 
that  in  his  term  of  office  at  least  he  had  never  seen  them;  and  finally 
went  with  me  to  the  "oldest  Clerk  of  Court"  as  the  ultimate  authority 
on  this  interesting  point  of  practice,  and  he,  after  confessing  entire 
ignorance  of  the  subject,  confirmed  the  opinion  that  such  documents 
had  never  been  known  in  Court,  not  even  in  the  days  of  his  chief, 
the  late  Lord  Justice-General  M*Neill,  that  is  since  1852.  I  was 
informed  that  the  practice,  if  ever  it  had  existed,  had  long  ago  fallen 
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into  desuetude !  a  verdict  which  I  liave  had  since  corroborated  by 
several  fonner  reporters  and  poor  s  agents.  It  follows,  therefore, 
that  one  section  of  the  present  Poor's  Act  of  Sederunt  having 
already  gone  of  its  own  accord  into  oblivion,  it  is  no  extraordinary 
suggestion  to  make,  that  it  is  high  time  that  the  whole  of  the 
present  procedure  be  inquired  into,  and  brought  into  a  state  of 
thorough  and  creditable  working  order. 

It  may  interest  you,  however,  since  I  was  unsuccessful  in  my 
researches  for  these  annual  returns  under  schedule  C,  that  I 
should  give  you  an  example  of  some  of  the  cases  passing 
through  a  poor's  agent's  hands  during  one  year,  as  taken  from 
my  own  note-book.  The  following  will  pretty  well  exhibit  the 
varied  and  not  uninteresting  character  of  this  little-known  class 
of  practice.  I  shall  cite  each  pauper  alphabetically,  so  that  courtesy 
even  to  paupers  may  not  be  neglected,  and  I  shall  give  at  the  same 
time  his  or  her  place  of  residence  to  shew  you  that,  unlike  the  local 
and  inferior  Court  poor's  agents,  cases  are  sent  in  to  the  Edinburgh 
agents  from  every  corner  of  Scotland : — 

A,  Leith,  on  behalf  of  her  husband,  wished  a  trust-deed  reduced 
on  the  ground  of  insanity. 

B,  Clerk,  Kirkintilloch.  To  recover  a  property  in  Shetland  to 
which  he  was  heir. 

C,  Contractor,  Armadale.  Damages  for  injuries  received  in  a  pit 
accident ;  also  damages  for  breach  of  contract.    Two  separate  cases. 

D,  Sailor,  Newcastle.  To  acquire  the  titles  and  estate  of  Hope 
of  Pinkie ;  he  claiming  to  be  rightful  heir  and  baronet 

E,  Kippen.     Claiming  to  be  Earl  of  Breadalbane. 

F,  Clerk,  Isle  of  Skye.  Action  of  damages  against  a  parochial 
board  for  evictioa 

G,  Teacher,  Edinburgh.  Damages  against  a  medical  man  for 
false  certificate  of  lunacy,  whereby  he  was  confined. 

H.  Engineman,  Bathgate.  Damages  against  an  oil  company  for 
injuries  sustained. 

/.  Sailor,  Dingwall.  Eeduction  of  a  trust-deed  on  the  ground  of 
facility. 

J.  Joiner,  Castle-Douglas.  Eeduction  of  a  trust-deed  on  the 
ground  of  insanity. 

K.  Shepherd,  Carluke.     Claim  for  tegitim, 

Z.  Clerk,  Glasgow.  Claim  for  discharge  in  bankruptcy;  also 
coimt,  reckoning  and  payment  against  the  National  Bank.  Two 
separate  cases. 

Jf.  Grocer,  Glasgow.     Action  of  divorce  for  adultery. 

N,  Servant,  Glasgow.  Damages  for  seduction  against  a  writer 
there. 

0.  Baker,  Glasgow.  Damages  for  injuries  sustained  in  his 
master's  service. 

F,  Householder,  Edinburgh.  Damages  against  her  neighbours 
in  the  same  common  stair,  who  by  remarks  and  gestures  had  falsely 
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charged  her  with  having  had  a  natural  child,  and  of  having 
murdered  it ;  and  who  maliciously  caused  a  child's  coffin  to  be  sent 
to  her  house  one  night  to  take  the  child's  body  away.  This  was  a 
curious  case :  the  coffin  having  been  brought  to  her  house  at  mid- 
night by  two  men,  who  were  unknown  to  her,  dressed  in  Poor's- 
house  clothes.  On  inquiry  at  the  Edinburgh  Poor's-houses  she 
could  discover  no  clue. 

Q.  Glasgow.  Action  of  aliment  against  her  husband  who  was  in 
partnership  with  his  son,  pursuer's  stepson,  as  furniture  brokers 
there.  This  was  also  a  strange  case ;  the  proof  taken  before  the 
Sheriff  in  Glasgow  shewing  how  the  poor  woman  had  been  abused 
by  her  unnatural  husband  and  his  son.  She  had  besides  brought  a 
tocher  of  £100,  wliich  they  had  appropriated.  They  then  attempted 
to  drive  her  by  sheer  violence  from  their  house. 

But  I  have  given  you  enough  of  cases  to  shew  you  the  general 
work  to  be  done  by  a  poor's  agent,  and  the  deficiency  of  more 
extensive  statistics  is  perhaps,  although  regretted  by  me,  so  far  sup- 
plied. I  pass  on  to  take  a  brief  historical  retrospect  of  the  legisla- 
tion and  enactments  on  this  subject. 

The  propriety  of  affording  gratuitous  legal  assistance  to  th^e  poor 
was  early  recognized  in  Scotland.  The  Parliament  of  King  James 
I.,  sitting  at  Perth  on  the  12th  March  1424,  passed  an  act  couched 
in  the  terse  yet  expressive  terms  peculiar  (and  unfortunately  con- 
fined) to  our  remote  legislation.  "Ande  gif  thar  be  ony  pur 
creatur,"  it  quaintly  enacts,  "  that  for  default  of  cunyng  or  dlspens 
can  not  or  may  not  follow  his  cans,  the  King  for  the  lufe  of  God 
sail  ordain  that  the  Juge  before  quham  the  cans  suld  be  determyt 
purvay  and  get  a  lele  and  wys  advocat  to  follow  sic  pur  creatur's  cans : 
Ande  gif  sic  caus  be  obtenyit  the  wrangar  sail  assyth  baith  the  party 
scathit  and  the  advocats  costs  and  travsde.*  And  gif  the  Juge  refusis 
to  do  the  law  evinly  as  is  before  said,  the  party  plenzeand  sail  haf 
recours  to  the  King,  the  quilk  sail  see  rygorusly  punyst  sic  Juge, 
that  it  be  exampill  til  all  uthers"  {Scotch  Acts  of  Pari  1814 
edition,  voL  ii.  p.  8).  We  see  then  that  the  kings  of  those  days 
were  most  anxious  to  secure  justice  to  the  poorest  subjects  of  their 
realm. 

Several  Acts  of  Sederunt  followed  out  the  concise  directions  of 
this  excellent  statute,  until  at  last  that  of  10th  August  1784  laid 
the  foundation  of  the  present  system.  Under  that  act,  applications 
for  the  benefit  of  the  poor's  roll  were  directed  to  be  remitted  to 
two  of  the  advocates  and  two  of  the  agents  for  the  poor,  who 
reported  to  the  Court  thereon  whether  there  was  a  probable 
cause ;  and  the  Court,  if  such  report  were  favourable,  remitted  the 
future  conduct  of  the  cause  to  the  two  reporting  counsel  and  one  of 
the  reporting  agents.  The  same  arrangement  was  continued  by  the 
next  Act  of  Sederunt,  viz.  that  of  16th  June.  1819,  whilst  the  present 
act  being  that  of  21st  December  1842,  although  in  almost  every 
other  respect  nothing  l)ut  a  verbatim  transcript  of  tlie  old  act  of 
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1819  (that  is  fifty-two  years  ago),  introduced  the  present  Court  of  Ee- 
porters  on  the  probabilis  causa,  I  understand  that  the  creation  of 
this  new  body  was  found  to  be  necessary,  as  under  the  old  proce- 
dure the  counsel  and  agent  charged  with  the  case  were  also  the 
reporters  upon  its  merits,  and  thus  might,  if  so  disposed,  report 
favourably  upon  a  case,  not  so  much  on  account  of  its  "  probability" 
as  to  secure  a  law  plea.  Added  to  this  was  the  practice  they  some- 
times indulged  in,  as  I  am  told  by  an  old  reporter,  of  selecting  or 
"  waling "  their  cases,  in  which  I  suppose  they  were  guided,  not 
only  by  the  interestor  importance  attaching  to  the  nature  of  the  action 
itself,  but  also,  and  perhaps  principally,  by  the  resources  of  the  defen- 
der, and  the  probability,  if  successful,  of  recovering  their  fees.  The 
new  Court  of  Eeporters  was  established  to  remedy  this  state  of 
matters,  and  having  no  interest  in  the  pecuniary  prospects  of  the 
cases  coming  before  it,  is  a  great  improvement  upon  its  partial  pre- 
decessors. Indeed,  so  diflferent  a  view  is  now  taken  of  heavy  cases 
coming  before  the  reporters,  that  I  have  heard  stated,  as  a  leading 
ground  for  refusing  a  probable  cause,  the  great  expense  to  which 
defenders  would  be  put  if  the  pauper  were  allowed  to  proceed 
further. 

The  present  procedure,  then,  in  pauper  litigation  before  the 
Supreme  Courts  is  founded  upon  "  an  Act  of  Sederunt  concerning 
the  Poor's  Roll"  dated  21st  December  1842.  It  is  thus  about  thirty 
years  old,  or  if  we  consider  it  as  a  transcript  of  the  Act  of  1819, 
then  it  is  more  than  fifty  years  old.  This  Act  of  1842  introduced,  as 
I  have  said,  the  Court  of  Reportei's  on  ih^jprobahilis  causa  litigandi. 
It  enacts  that  the  Advocates,  Writers  to  the  Signet,  and  Solicitors 
before  the  Supreme  Courts  shall  respectively  name  two  Advocates, 
one  Writer  te  the  Signet,  and  one  Solicitor  each  year  to  act 
exclusively  as  reporters.  It  continues  the  regulations  which  ob- 
tained under  older  acts,  which  required  that  these  bodies  should 
respectively  elect  counsel  and  agents  for  the  poor.  The  act  then 
states  what  is  necessary  to  entitle  a  party  to  the  benefit  of  the 
poor  s  roll,  and  to  have  the  machinery  which  it  introduces  set  in 
motion  on  his  behalf  The  pauper  must  appear  before  the  minister 
and  two  elders  of  the  parish  where  he  resides,  and  they  testify  by  a 
"  certificate  of  poverty  "  that  he  emitted  a  statement  therein  men- 
tioned as  to  his  age,  marriage,  children,  residence,  possessions, 
occupations,  and  earnings,  and  whether  he  has  or  has  not  at  present 
any  other  lawsuit  depending  before  the  Court  of  Session  or  any 
other  Court.  The  minister  and  elders  add  whether  the  whole  or 
any,  and  what  part,  of  this  statement  is  consistent  with  their  own 
proper  knowledge,  and  whether  the  pauper  is  of  go(3d  character  and 
worthy  of  credit.  Previous  however  to  his  appearance  before  them, 
the  pauper  must  have  given  ten  days'  notice  by  letter  post-paid  to 
the  party  against  whom  he  intends  to  raise  the  action  that  he  is  to 
appear  as  above  stated,  and  the  despatch  of  such  letter  is  to  be  cer- 
tified by  the  agent  of  the  pauper,  or  by  a  niessenger-at-arius  or 
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other  officer  of  the  law,  and  one  witness.     This  is  called  his  "  cer- 
tificate of  intimation." 

Several  questions  suggest  themselves  with  regard  to  these  two 
certificates. 

1.  As  to  that  of  poverty.  Can  the  parish  minister  and  elders 
alone  act  ?  Are  they  bound  to  know  the  pauper  and  the  state  of 
his  character  and  credit,  even  although  their  parish  include  many 
thousand  souls,  and  they  never  set  eyes  on  him  in  their  lives,  in 
conformity  with  the  fiction  that  a  parish  minister  is  in  law  sup- 
posed to  know  all  his  parishioners  ?  In  this  view,  the  minister  of 
Govan  with  his  74,000  parishioners,  of  St.  Cuthbeit's  with  his  86,000, 
and  of  Barony  (Glasgow)  with  69,000,  must  have  a  pretty  extensive 
acquaintance.  But  again,  failing  the  parish  church  possessing 
elders  (as  occuiTed  in  a  case  of  my  own  experience),  may  communi- 
cants be  substituted,  or  elders  of  another  church  or  of  an  adjoining 
parish  church,  or  what  is  to  be  done  ?  I  know  that  there  have 
been  some  decisions  on  these  points  in  1836,  but  would  prefer  more 
modern  authorities,  and  especially  one  on  the  first  question,  since 
dissenters  were  not  so  formidable  then  as  after  1843. 

2.  As  to  that  of  intimation.  Who  is  the  "agent  of  the  pauper" 
referred  to  in  the  act,  and  can  he  or  the  "  messenger-at-arms  "  or 
other  officer  of  the  law  exact  fees  ?  I  may  remark  that  the  "  agent 
of  the  pauper  "  here  mentioned  is  not  one  of  the  poor  s  agents  ap- 
pointed by  the  societies,  who  come  only  afterwards  into  play. 

Generally,  the  question  of  what  constitutes  poverty  in  Scotland 
is  vague  and  unsatisfactory.  Perhaps  the  ancient  proverbial  poverty 
of  the  country  itself  made  our  legislators  shirk  the  question,  having 
otherwise  quite  enough  of  it.  At  all  events,  it  would  be  an  im- 
provement to  have  here  such  a  decided  definition  of  poverty  as  that 
recognized  in  England.  Blackstone  {Commentaries,  18th  edition, 
by  Lee,  p.  400)  designates  as  "paupers  such  as  will  swear  them- 
selves not  worth  five  pounds,"  and  he  states  that  "  by  Statute  2 
Henry  VII.  c.  12"  (which  was  passed  in  the  year  1495,  or  more 
than  seventy  years  after  tlie  first  Scotch  Pauper  Litigation  Act  was 
passed)  they  are  "  to  have  original  writs  and  subpoenas  gratis,  and 
counsel  and  attorney  assigned  them  without  fee ;  and  are  excused 
from  paying  costs  when  plaintiffs  by  the  Statute  23  Henry  VIII. 
c.  15,  but  shall  suffer  other  punishment  at  the  discretion  of  the 
Judge.  And,"  he  proceeds  rather  humorously,  "it  was  formerly 
usual  to  give  such  paupers,  if  non-suited,  their  election  either  to  be 
whipped  or  pay  their  costs,  though  that  practice  is  now  disused.  It 
seems,  however,  agreed  that  a  pauper  may  recover  costs  though  he 
pays  none;  for  the  counsel  and  clerks  are  bound  to  give  their 
labour  to  Am,  but  not  to  his  antagonists."  Thus  at  present  any 
Englishman  who  has  not,  as  they  term  it,  "  five  pounds  in  the  whole 
world,"  is  entitled  to  sue  as  a  pauper.  He  has  simply  to  make 
affidavit  to  that  elVect,and  on  producing  a  certificate  of  counsel  that 
he  has  a  good  cause  of  action  or  suit,  may  sue  in  forma  pauperis 
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(Paterson's  Compendium^  p.  426).  With  us  the  measure  of  the  ap- 
plicant's poverty  to  entitle  him  to  the  poor's  roll  is  first  struck  by 
the  minister  and  elders,  then  by  the  Court  of  Session,  and  lastly 
by  the  reporters ;  but  each  may  have  different  ideas,  and  under 
sec.  8  of  the  Act  a  door  is  kept  open  throughout  the  whole  proceed- 
ings for  the  poverty  of  the  applicant  being  questioned  and  his  cause 
dismissed  if  "  the  opposite  party  shall  allege  that  such  a  change  in 
the  pauper's  circumstances  has  taken  place  since  the  date  of  his 
admission  that  these  would  not  then  entitle  him  to  the  usual  certifi- 
cates." The  Court  then  consider  this  alleged  change  of  circumstances 
and  "  find  therein  as  shall  seem  just"  It  would  be  much  better  if 
the  £5  test  were  adopted  here  too,  and  applied  both  at  the  com- 
mencement of  and  throughout  the  whole  proceedings.  There  need 
surely  be  no  fear  now,  as  might  once  have  been  the  case,  that  to 
leave  so  large  a  margin  would  include  more  Scots  than  was  desir- 
able. 

To  proceed  then,  the  pauper  having  secured  his  two  certificates 
of  intimation  and  poverty,  the  act  directs  him  to  transmit  them  free 
of  expense  to  ona  of  the  agents  appointed  for  conducting  the  causes 
of  the  poor.  This  agent  (elected  by  his  society  as  aforesaid)  is  then 
required  to  lodge  them  in  the  office  of  a  principal  Clerk  of  Session 
v/ithin  three  months  from  the  date  of  the  applicant's  declaration  before 
the  minister  and  elders,  and  after  notice  being  entered  in  the  minute- 
book,  to  box  a  note  to  one  of  the  presidents  of  Divisions,  craving  a 
remit  to  the  reporters  on  the  probabilis  causa.  If  this  remit  is  made, 
the  agent  prepares  a  memorial,  setting  forth  the  facts  of  the  cause, 
and  submits  it  to  the  reporters.  They  appoint  a  meeting,  at  which 
poor's  counsel,  instructed  by  the  poor's  agent  who  presented  the 
memorial,  appears  for  the  pauper,  and  the  defender,  if  he  sees  fit,  for 
his  interest.  If  the  reporters  consider  that  the  pauper  is  probably 
in  the  right,  they  remit  the  matter  back  to  the  Court,  and  report 
that  they  have  found  a  "  probable  cause ;"  otherwise  they  dismiss 
the  case.  This  terminates  what  is  called  the  "  application"  for  the 
benefit  of  the  poor's  roll.  The  Court,  approving  of  the  reporters' 
report,  find  the  pauper  entitled  to  such  benefit,  and  remit  the 
application  to  a  poor's  counsel  and  a  poor's  agent  of  each  of  the  two 
societies, — the  names  of  these  counsd  and  agents  being  ''  taken  in 
regular  rotation."  The  "cause"  then  commences  in  earnest,  and  is 
subject  to  all  the  rules  of  an  ordinary  process. 

Having  thus  treated  of  the  necessary  preliminary  procedure  in 
poor^s  cases  from  the  obtaining  of  the  certificates  to  the  beginning 
of  a  regular  cause,  I  must  next  allude  to  the  many  questions  of 
difficulty  which  occur  to  the  agent  for  the  poor  ere  he  has  arrived 
so  far. 

The  first  grand  question  with  him  is,  Is  he  bound  to  take  up  the 
pauper's  case  at  all  ?  If  it  is  clear  to  him  (aided  by  the  opinion  of 
poor's  counsel)  that  it  is  altogether  bad,  must  he  perforce  go  on  with 
\i  (    Can  the  pauper  present  his  two  certificates  like  two  pistols  at 
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his  head,  and  say  he  must  proceed  ?  Those  who  answer  that  it  is 
his  duty  to  do  so  and  that  he  has  no  option,  forget  that  to  compel 
any  man  to  conduct  another's  case  against  his  will,  is  simply  incon- 
sistent with  that  case  getting  fair  play  at  his  hands,  in  other  words, 
it  would  be  far  better  out  of  them  altogether.  The  next  question 
is,  and  it  is  just  the  converse  of  the  preceding,  presuming  that  the 
poor's  agent  is  willing  to  take  up  the  pauper's  case,  what  induce- 
ment does  he  receive  to  conduct  it  with  that  thoroughness  and 
energy  which  alone  will  do  it  justice  ?  Again  the  answer  may  be 
that  it  is  his  own  interest  to  gain  the  case,  but  again  it  is  forgotten  that 
the  agent  conducting  the  "  application"  procedure  is  not  necessarily 
the  agent  conducting  the  "  cause,"  and  that  aU  his  labour  in  getting 
up  the  case  so  as  to  pass  the  reporters,  may  be  taken  advantage  of 
by  another  and  new  agent  sdtogether  to  whom  the  Court  remits  the 
cause  "  in  regular  rotation."  There  is  no  inducement  to  the  agent 
to  make  the  case  pass  the  reporters,  because  there  is  a' very  small 
chance  of  his  afterwards  conducting  it  before  the  Court ;  and  as  the 
reporters  form  the  only  medium  for  getting  the  case  brought  before 
the  Court,  if  the  agent  takes  no  interest  in  it,  and  they,  from  such 
indiflerence,  consider  it  a  bad  one,  the  case,  however  good  in  reality, 
is  stifled  at  the  very  outset,  and  justice  to  the  pauper  (for  which 
the  act  is  intended)  is  altogether  withheld.  Independently  of  the 
matter  of  labour  lost  by  the  agent  conducting  the  application,  and 
who  on  proving  unsuccessful  sees  the  "cause"  entrusted  to  other 
and  different  hands,  an  additional  and  powerful  motive  for  his  doing 
as  little  for  his  pauper  client-  as  he  possibly  can,  is  found  in  the 
enactment  of  the  sec.  15  of  the  Act:  **That  the  expense  of  the 
application  and  the  procedure  therein  for  admission  to  the  poor's 
i*oll  shall  at  no  future  period  form  any  charge  at  the  instance  of  the 
agent  against  the  pauper,  except  to  the  extent  of  the  actual  outlay 
of  the  agent,"  and  I  may  add,  that  even  this  outlay  in  the  applica- 
tion has  in  my  experience  been  wholly  disallowed  by  the  Auditor. 
Thus  all  the  time  and  trouble  of  the  "  application"  agent  go  in  a 
sense  for  nothing,  although  the  agent  in  the  "cause"  not  only 
profits  by  them  but  may  make  the  usual  professional  charges  if  his 
client  be  found  entitled  to  expenses.  It  must  be  understood  that 
the  really  laborious  part  of  the  whole  proceedings  is  just  the 
"  application,"  the  reporters  requiring  (like  the  Court  afterwards)  to 
be  perfectly  satisfied  by  memorial,  depositions,  plans,  &c.,  ere  they 
grant  a  probable  cause.  The  work  of  the  agent  in  the  "  application" 
therefore  falls  a  valuable  legacy  to  the  agent  in  the  "  cause,"  and 
often  will  enable  the  latter  to  conduct  it  without  any  further  labour 
or  expense. 

Take  a  single  practical  and  genuine  instance.  A.  B.  acts 
as  poors  agent  in  an  "application"  by  a  pauper  for  the  benefit  of 
the  poor's  roll  in  an  action  of  divorce.  He  furnishes  the  reporters 
with  a  memorial  stating  fully  the  case,  the  pauper's  deposition  which 
he  has  taken,  and  certificate  of  mari;iage  which  he  has  secured,  together 
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with  full  evidence  of  the  alleged  guilt  of  her  partner  as  obtained 
by  precpgnoscing  several  partie&  The  reporters,  weighing  the  whole 
question,  give  a '' probable  cause."  The  Court  remit  the  ''cause" 
to  C.  D.,  and  he  receives  all  the  papers  in  the ''  application/'  including 
the  whole  body  of  the  evidence  which  A.  B.  procured,  and  which 
satisfied  the  reporters.  It  is  plain  that  it  is  just  what  is  wanted  to 
satisfy  the  Court  also.  Yet  C.  D.,  if  successful,  recovers  full  fees  for 
little  trouble,  whilst  A.  B.,  who  really  got  up  the  case,  is  given,  and 
that  not  always,  his  bare  outlay.  This  state  of  things  ought  not  to 
continua  It  can  only  injure  pauper  litigation,  which  shotild  be 
as  freely,  thoroughly,  and  fairly  conducted  as  any  other  kind  we 
have. 

Another  and  great  difficulty  to  the  poor's  agent  is  caused  by  the 
amount  of  the  expenses,  which  may  necessarily  have  to  be  incurred 
in  order  to  get  up  the  evidence  upon  which  the  pauper's  case  is 
based.  The  reporters  will  of  course  not  find  a  probable  cause  on 
the  mere  statement  of  his  own  case  by  the  pauper  himself.  They 
require  the  evidence  of  other  parties,  and  that  means  precognitions, 
and  these  imply  clerks'  writings,  postages,  stationery,  and  very 
possibly  the  deponent's  travelling  expenses.  Now  the  poor's  agents 
are  not  only  young  men,  but  generally  of  moderate  circumstances, 
and  beginning  business;  consequently  outlay  falls  heavily  upon 
their  shoulders,  and  in  many  cases  is  out  of  the  question  altogether. 
Tou  can  guess  the  result.  Where  the  agent  discovers  that  outlay 
is  requir^  in  order  to  secure  evidence,  he  simply  does  not  get  up 
the  evidence  at  all ;  and  thus  the  pauper's  case  fails.  In  my  own 
experience  the  amount  of  outlay  incurred  in  unsuccessful  "  appli- 
cation" proceedings  alone,  by  one  agent  for  the  poor  in  the  one  year 
of  his  holding  office,  inclucQng  payments  out  of  pocket,  postages, 
stationery,  and  clerk's  time  and  writings,  &c.,  exclusive  of  his  own 
time  and  tiK>uble,  could  not  be  stated  at  less  than  £20.  His  profits 
were  nil. 

I  am  glad  to  be  able  to  quote  a  high  authority,  and  one  who 
cannot  be  accused  of  any  imprudent  desire  for  change,  I  refer  to 
the  late  Dean  of  Faculty,  afterwards  Lord  Justice  Clerk  Hope,  as 
taking  a  fair  view  of  this  difficult  question  of  the  poor's  agent's 
expensea  In  the  case  of  Clark  v.  Campbell,  decided  by  the  First 
Division  on  6th  July  1833  (11  S.  i)ll),  in  which  he  appeared  as 
counsel  for  the  defender,  a  pauper  pursuing  (being  a  case  imder  the 
old  Act  of  Sederunt  of  1819),  the  court  of  reporters  was  equally 
divided  in  opiziion,  the  two  agent-reporters  finding  a  probable 
cause,  and  the  two  advocate-reporters  findiog  none.  The  Court 
agreed  with  the  reporters ;  and  sher  judgment  had  been  delivered 
accordingly,  the  Dean  of  Facidty,  as  head  of  the  Bar,  addressed  the 
Court  specially  as  follows :  *'  I  should  wish  to  call  the  attention  of 
the  Court  to  a  hardship  which  might  arise  to  the  agents  for  the 
poor  in  a  case  the  converse  of  this.  The  agents  are  frequently 
involved  in  considerable  disbursements  in  conducting  causes  on  the 

VOU  XVL  NO.  CLXXXVU.— JULY  1872.  2  c 


354        PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETT. 

poor's  roll  They  have  no  hope  of  remunetation  except  from  gain- 
ing the  cause,  and  thus  the  question  ofprobainlis  causa  afTects  their 
patrimonial  interest  very  materially.  If  they  are  of  opinion  that 
there  is  no  probaiUis  causa,  while  the  counsel  think  there  is,  it  does 
seem  to  expose  the  agents  to  some  grievance  if  they  are  obliged  to 
go  on  with  the  process ;  and  perhaps  the  Court  might  consider  it 
proper  to  pass  an  Act  of  Sederunt  authorizing  an  agent  in  such 
circumstances  to  decline  to  act  further  in  the  cause."  But  his 
suggestion  met  with  no  approval  "  I  deny,"  immediately  exclaimed 
Lord  Gillies,  ''the  right  of  an  agent  to  arrogate  to  himself  the 
fimction  of  judging  whether  there  is  a  prohahUis  causa  or  not." 
The  Lord  President  (Hope  of  Granton)  concurred.  And  here  the 
matter  rests  to  this  day. 

Now  all  that  has  been  said  goes  to  prove  the  very  great  diffi- 
culties presently  surrounding  pauper  litigation.  It  is  evident  that 
unless  expenses  of  some  sort  be  paid  no  case  can  have  justice  done 
to  it ;  and  that  these  expenses  cannot  be  looked  for  from  those  who 
cannot  afiTord  them.  There  mvst  be  some  reform  of  pauper  litiga- 
tion if  thorough  work  is  to  be  expected  at  alL 

In  concluding  this  paper  on  a  subject  which,  however  little  known, 
is  yet  founded  on  the  grand  principle  that  the  poorest  man  in  the 
kingdom  is  entitled  to  have  his  legal  rights  protected,  and  is  there- 
fore a  question  deserving  of  proper  consideration,  I  must  make  a 
few  suggestions  for  the  improvement  of  the  present  system.  After 
it  has  been  careftdly  considered  both  by  the  public  generally  and  by 
those  who  are  officially  and  professionally  connected  and  conversant 
with  it,  pauper  litigation  may  at  length  perhaps  be  placed  upon 
the  footing  which  it  constitutionally  deserves.  I  think  then,  ^rs^, 
that  the  commissioners  appointed  by  Her  Majesty  on  19th  Nov- 
ember 1868,  "  to  inquire  into  the  Coiixts  of  Law  in  Scotland,"  have 
yet  to  inquire  into  the  pauper  litigation,  both  civil  and  criminal, 
both  in  the  Supreme  and  the  Inferior  Courts  of  Scotland.  Second, 
founded  upon  the  evidence  thus  obtained  or  otherwise,  that  an  Act 
of  Parliament  or  Act  of  Sederunt  should  be  passed,  clearing  up  the 
many  points  of  difficulty  which  arise  in  the  course  of  practice,  and 
to  several  of  which  I  have  alluded,  and  substituting  a  living  and 
thoroughly  just  system  for  a  moribund  and  imperfect  one.  I  am, 
in  the  third  place,  of  opinion  that  the  agent  and  coimsel  in  the 
**  application "  proceedings  should  be  likewise  those  employed  in 
the  "cause"  (which  would  then  be  remitted  to  one  agent  only); 
and  that  the  expenses  of  the  "  application,"  including  coimsers  fees, 
which  are  at  present  disallowed,  should  form  a  charge  against  the 
unsuccessful  litigant  in  the  **  cause  "  if  decree  for  expenses  is  given 
in  favour  of  the  pauper.  And  lastly,  I  would  suggest  that  an 
account  for  his  outlay  in  his  unsuccessful  "applications"  and 
"  causes  "  should  annually  be  lodged  by  each  poor's  agent  with  the 
treasurer  of  the  society  from  which  he  holds  bis  appointment,  and 
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that  that  society  should  vote  such  sum  as  it  thinks  proper  towards 
its  liquidation. 

Pauper  litigation  would  then  at  length  meet  with  proper  atten- 
tion and  become  a  creditable  and  useful  institution ;  the  counsel 
and  agents  for  the  poor  would  apply  themselves  readily  and 
earnestly  to  the  good  work  to  which  they  are  appointed ;  and,  what 
is  of  chiefest  importance,  the  poor  man's  cause  would  at  last  be 
conducted  with  energy  and  decided  with  justice. 


REPORT  OF  THE  COMMITTEE  ON  BILLS  ON  THE  LAND  TRANS- 
FER BILL,  1872,  AND  THE  LAND  RIGHTS  AND  DEEDS  BILL,  1872. 

Committee, — Messrs.  John  Clerk  Brodie,  John  Carment,  and  Sheriff 

Hallard. — Mr.  Brodie,  Convener. 

Two  years  ago  the  Lord  Advocate  introduced  into  Parliament  a 
Bill  which  proposed  to  abolish  feudal  and  burgage  tenures,  and 
which,  beyond  that  object,  was  directed  to  effect  a  variety  of 
improvements  in  the  system  of  Scotch  conveyancing.  On  that  Bfll 
a  Committee  of  this  Society  framed  a  Eeport,  which  is  printed  in 
the  Society's  Transactions  of  last  year,  and  on  4th  April,  1870,  was 
adopted  by  the  Society,  "  except  in  so  far  as  it  approves  of  the  pro- 
position in  the  Bill  to  abolish  Feudal  and  Burgage  Tenure." 

Neither  the  Bill  of  1870,  nor  a  Bill  with  similar  objects  intro- 
duced by  the  Lord  Advocate  in  1871,  passed  the  House  of  Commons, 
and  his  Lordship  has  now,  with  praiseworthy  persistence,  introduced 
a  third  measure,  which  it  may  be  hoped  will  be  more  successful 
than  its  predecessors. 

The  question  of  the  abolition  of  feudal  and  burgage  tenure  has 
given  occasion  to  much  difference  of  opinion ;  but  the  want  of  many 
other  portions  of  the  measures  referred  to  has  been  very  generally 
acknowledged, — so  much  so,  that  both  in  the  last  Session  of  Parlia- 
ment and  in  this.  Bills  have  been  introduced  by  the  Dean  of 
Faculty,  the  main  purpose  of  which  is,  without  abolishing  tenure, 
to  accomplish,  in  the  same  or  a  very  similar  manner,  some  other  of 
the  most  important  objects  aimed  at  by  the  Lord  Advocate. 

The  Report  on  the  Lord  Advocate's  original  BiU,  adopted  by  the 
Society  in  April  1870,  pointed  out  the  evil  consequences  of  destroy- 
ing the  superior's  estate  in  the  land,  and  placing  feu-duties  in  the 
position  simply  of  real  burdens ;  and  also  the  practical  utility  of 
the  right  of  forfeiture  of  the  feu  in  securing  the  payment  of  feu- 
duties.  It  adverted  also  to  the  objections  to  some  novelties  in  the 
law  of  prescription  which  that  Bill  proposed;  and  recommended 
that, "  in  preference,  the  period  of  prescriptive  possession  should 
simply  be  reduced  from  forty  to  twenty  years,  and  that,  in  other 
respects^  the  law  of  prescription  of  heritable  rights  should  remain 
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unchanged"  It  approved  the  proposal  to  abolish  the  privilege  of 
reduction  ex  capite  lecti,  and  suggested  that  as  regards  testamentary 
dispositions  there  should  be  some  assimilation  to  the  English  law. 
Lastly,  it  expressed  the  opinion,  that  in  "dealing  with  feudal 
tenure,  provision  should  be  made  for  commuting  the  casualties  of 
superiority,  presently  payable  on  the  entry  heirs  and  purchasers, 
into  an  equivalent  annusd  payment  to  be  added  to  the  feu-duty." 

Almost  all  these  suggestions  have  since  been  adopted.  It  is  not 
proposed  by  the  present  Bill  of  the  Lord  Advocate  to  destroy  the 
superior's  estate  in  the  land,  but  to  preserve  that  estate,  and  the 
titles  on  which  it  depends,  carrying  right  to  the  feu-duties  connected 
with  it.  It  is  not  proposed  to  reduce  feu-duties  to  the  level  of 
mere  real  burdens,  or  to  do  away  with  any  remedies  which  superiors 
possess  at  present  for  their  recovery.  The  alteration  now  proposed 
in  the  law  of  prescription  is  in  substance  that  which  the  Society 
suggested.  The  abolition  of  the  law  of  deathbed  has  been  accom- 
plished by  the  Lord  Advocate  in  a  separate  statute ;  and  the  present 
feill  proposes  to  extend  to  Scotland  the  English  Statute  of  Mort- 
main. And  lastly,  the  present  Bill  contains  provisions  enabling 
proprietors  to  redeem  their  casualties  of  superiority. 

The  Society  having,  so  recently  as  April  1870,  expressed  an 
opinion  adverse  to  the  abolition  of  feudal  and  burgage  tenure, 
your  Committee  do  not  reopen  the  discussion  of  that  question ;  but 
they  may  be  allowed  simply  to  staXe  that  their  own  opinion  has 
always  been  in  favour  of  the  abolition  of  tenures. 

As  regards  the  other  matters,  all  of  very  considerable  importance, 
already  adverted  to,  your  Committee  may  anticipate  that  the 
Society,  adhering  to  the  opinions  it  has  already  expressed,  will 
cordially  approve  of  the  provisions  of  the  present  Bill  of  the  Lord 
Advocate,  and  it  therefore  only  remains  that  notice  be  taken  of  some 
other  of  the  more  important  provisions  of  that  Bill,  and  of  the  Bill 
of  the  Dean  of  Faculty,  and  to  compare  the  provisions  of  the  two 
Bills  where  they  materially  differ. 

I.  WMTS  BY  PROGRESS. 

The  difference  between  the  two  Bills  as  regards  writs  by  progress 
is,  that  the  Bill  of  the  Lord  Advocate  proposes  absolutely  to  abolish 
them,  and  that  of  Mr.  Gordon  only  to  render  them  unnecessary. 

Tour  Committee  very  much  prefer  their  total  abolition.  K  they 
be  not  abolished,  it  is  not  likely  that  they  will  be  entirely  disused ; 
and  it  seems  inexpedient  to  maintain,  by  Act  of  Parliament,  in  the 
hands  of  all  practitioners  throughout  the  country,  a  power  to  expede 
unnecessary  deeds. 

It  is  of  much  importance  to  the  amendment  and  simplifying  of 
our  system  of  conveyancing  to  prune  away  all  excrescences,  and, 
where  it  may  be  done  safely,  to  get  rid  of  technicalities. 
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n.  SERVICE  OF  HEIRS, 

The  Bill  of  the  Lord  Advocate  abolishes  the  service  of  heirs,  and 
substitutes  a  simple  notarial  instrument  prepared  by  the  agent  or 
notary  of  the  heir,  setting  forth  the  facts,  and  the  evidence  by  which 
they  are  established,  the  registration  of  which  instrument  in  the 
Register  of  Sasines  is  to  complete  the  heir's  title. 

If  on  this  system  be  engrafted  means  by  which,  in  cases  of  dis- 
puted succession,  any  competing  claimant  may  easily  place  in 
suspense  until  the  competition  be  settled,  a  title  so  made  up,  and 
the  Court  may  regulate,  untrammelled  by  the  existence  of  such 
title,  and  as  justice  shall  seem  to  require,  the  interim  possession, 
your  Committee  are  of  opinion  that  the  proposed  new  system  will 
be  a  great  improvement. 

In  every  case  of  succession  to  a  deceased  person,  the  title  of  the 
heir,  in  whatever  form  made  up,  depends  for  its  efficiency  on  the 
fact  of  his  possessing  the  character  of  heir.  Competitions  of  service 
are  the  exception,  not  the  rule.  Such  cases  must  be  provided  for ; 
but  they  should  be  provided  for  as  exceptions,  and  not  be  allowed 
to  render  less  simple  and  expeditious  the  forms  of  ordinary  proce- 
dure. Under  the  existing  system,  though  the  obtaining  service  is 
often  attended  with  delay  as  well  as  expense,  there  is  in  the  great 
mass  of  services  little  more  than  a  nominal  inquiry  as  to  the  facts ; 
and  yet  where  challenge  ensues,  the  service  obtained  and  communi- 
cated to  the  Begister,  though  of  no  real  importance  in  the  ultimate 
disposal  of  the  question  of  right  of  succession,  has  material  effect  on 
the  interim  possessioa 

Your  Committee  are  of  opinion  that  it  will  be  a  vast  improve- 
ment in  this  system  that  the  question  of  interim  possession  shall 
not  be  affected  by  the  existence  of  an  ex  parte  title ;  and  that,  unless 
in  the  exceptional  case  of  disputed  succession,  the  heir  may,  with- 
out any  delay,  place  upon  the  Register  a  simple  writ,  framed  by 
his  own  agent,  making  public  his  right  to  the  property,  and  giving 
him  immediate  access  to  it. 

Your  Committee  would  suggest  that  in  cases  of  disputed  succes- 
sion the  Court  should  have  power  to  regulate  the  interim  possession 
not  merely  in  any  formal  suit,  hut  in  any  summary  application,  and 
should  be  entitled  to  give  such  possession  either  to  the  one  com- 
petitor or  the  other,  notwithstanding  the  existence  on  record  of  any 
notarial  instrument  such  as  is  contemplated  by  the  Lord  Advocate's 
Bill 

They  are  disposed  also  to  think  it  unnecessary  that  the  notarial 
instrument  should  contain  anything  more  than  a  statement  of  facts. 
To  set  forth  the  evidence  will  add  to  the  length  and  expense  of  the 
instniment,  and  in  controverted  cases  is  absolutely  of  no  use,  and 
of  very  little,  if  any,  in  the  case  of  peaceable  succession. 

Certain  alterations  on  the  existing  procedure  become  essential^ 
O'.ving  to  the  adoption,  as  proposed  by  both  Bills,  of  the  principle 
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that  by  the  death  of  a  proprietor  a  personal  right  vests  in  the  person 
of  the  heir.  It  is  obvious  that  under  the  operation  of  that  principle 
cases  will  occur  to  which  the  existing  form  of  service  is  quite 
unsuitable.  Mr.  Gordon's  Bill  proposes  to  allow,  in  such  cases,  the 
alternative  either  of  a  petition  to  the  Sheriff  to  find  the  facts — a 
procedure  not  materially  differing  from  the  present  petition  of 
service — or  of  expeding  a  notarial  instrument,  as  proposed  in  the 
Bill  of  the  Lord  Advocate,  but  unaccompanied  by  any  evidenca 

Your  Committee  are  not  in  favour  of  alternative  forms.  They 
see  no  good  reason  why  the  simpler  form  of  notarial  instrument 
allowed  in  some  cases  even  by  Mr.  Gordon's  Bill  should  not  be 
extended  to  all,  and  are  of  opinion  that  it  ought  to  be  so. 

The  abolition  of  service  infers  abolition  of  certain  existing  offices 
mentioned  in  the  Bill,  the  maintenance  of  which  it  will  render 
unnecessary. 

HL  BURGAGE  HOLDING. 

The  Lord  Advocate's  Bill  proposes  to  abolish  burgage-holding ; 
and  as  it  at  the  same  time  simplifies  feu-holding,  by  doing  away 
entirely  with  writs  by  progress,  and  by  substituting  for  service  a 
simple  notarial  instrument,  your  Committee  are  of  opinion  that  this 
is  a  proper  provisioa  But  there  is  coupled  with  the  proposal  to 
abolish  burgage-holding  very  objectionable  provisions  as  to  the 
Burgh  Register  of  Sasines. 

In  1868,  when  the  Particular  Registers  of  Sasines  were  discon- 
tinued as  separate  Registers,  and  incorporated  with  the  General 
Register  of  Sasines,  the  Burgh  Registers  were  left  over  for  future 
regulation,  and  in  the  Bill  relating  to  Feudal  and  Buigage  Tenure 
introduced  last  year  by  the  Lord  Advocate,  a  special  clause  was 
introduced  (section  23),  having  the  effect  of  simply  continuing  the 
Burgh  Registers  exactly  as  at  present.  It  was  understood  that  this 
was  done  in  view  of  the  necessity  of  legislating  comprehensively 
respecting  those  Registers  at  an  early  period ;  and  of  this  course 
your  Committee  would  have  highly  approved,  for  the  subject  is  of 
great  importance,  and  well  worthy  of  being  dealt  with  in  a  separate 
measure. 

In  fmming  such  a  measure  it  will  have  to  be  carefully  considered 
whether  the  Burgh  Registers  should  not  be  entirely  abolished,  and 
the  whole  Sasine  Registers  of  Scotland  kept  in  one  place  and  under 
one  management.  This  has  been  recommended  by  several  of  the 
legal  bodies ;  and  extension  of  the  Burgh  Registers  has  never  until 
now  been  seriously  proposed. 

The  proposal  of  the  present  BiU,  however,  is  to  put  it  in  the 
power  of  magistrates  and  town  councils  of  royal  burghs,  subject 
to  the  approval  of  the  Home  Secretary,  to  make  an  unlimited  ex- 
tension of  them ;  and  your  Committee  are  decidedly  of  opinion,  in 
the  first  place,  that  no  such  power  should  be  vested  in  any  persons 
whatever,  but  that  the  matter  should  be  adjusted  directiy  by  the 


BEPORT  OF  THE  COMMITTBE  ON  BILLS.  359 

L^slature;  and  in  the  second  place,  that  the  placing  such  a 
power  in  the  hands  either  of  magistrates  and  town  councils,  or  of 
the  Home  Secretary,  is  very  objectionable. 

The  only  parties  interested  in  such  a  question  are  the  proprietors 
and  feuars  of  land  both  within  and  without  the  limits  of  burghs,  and 
these  persons  are  in  no  way  represented  by  magistrates  and  town 
councils,  nor,  to  say  the  least,  have  either  magistrates  and  town 
councils,  or  any  Secretary  of  State,  the  qualifications  that  are 
requisite  in  eligible  judges  of  such  a  subject. 

In  the  opinion  of  your  Committee  it  would  be  better  to  postpone 
any  alteration  of  burgage  tenure,  rather  than  to  couple  its  abolition 
with  provisions  of  so  objectionable  a  nature.  * 

IV.  LAW  OF  CONQUEST. 

The  Bill  of  the  Lord  Advocate  abolishes  all  distinction  between 
heritage  and  conquest,  and  provid&s  that  fees  of  conquest  shall  de- 
scend in  the  same  manner  as  fees  of  heritage.  Tour  Committee 
consider  this  a  decided  improvement  on  the  existing  law  of  succes- 
sion; there  being  in  their  opinion  no  good  reason  why  property 
acquired  by  an  individual  himself  should  in  the  case  of  intestacy 
go  to  one  heir,  and  property  which  he  has  become  possessed  of  by 
succession  to  another. 

V.  LAW  OF  MORTMAIN. 

It  is  proposed  also  by  the  Bill  of  the  Lord  Advocate  to  extend, 
in  substance,  to  Scotland  the  provisions  of  the  English  law  of 
mortmain. 

The  assimilation  in  this  respect  of  the  laws  of  the  two  countries 
seems  highly  proper.  It  is  apparent,  however,  that  accurate  know- 
ledge of  the  law  of  mortmain,  which  has  existed  in  England  for  a  long 
period,  and  depends  not  simply  on  the  terms  of  a  statute,  but  on 
those  terms  as  explained  by  a  long  series  of  decisions  in  the  English 
Courts,  cannot  be  easily  acquired  by  Scotch  lawyers;  and  your 
Committee  are  inclined  to  think  it  would  be  better  to  introduce 
such  a  law  by  a  separate  measure,  and  by  direct  provisions,  rather 
than  by  importing  into  Scotland  an  old  English  statute. 

Your  Committee  believe  that  in  the  preceding  observations  they 
have  adverted  to  the  most  important  provisions  of  the  two  Bills. 
They  do  not  think  it  necessary  to  go  over  the  Bills  in  detail ;  but 
they  may  mention  one  provision  in  the  Bill  of  Mr.  Gordon  which 
seems  to  them  particularly  objectionable,  viz.  the  provision  in  its 
11th  clause,  throwing  upon  the  vassals  of  heirs  of  ent^  not  only  the 
entire  expense  of  the  commutation  of  casualties,  but  all  the  expense 
of  the  application  and  reinvestment  of  the  price.  Such  a  provision 
would  effectually  prevent  the  redemption  of  casualties  payable  to 
heirs  of  entail. 

Eeported  by  John  C.  Brodie,  (7. ;  F,  Hallard  ;  J.  Carment. 
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THE  PUBLIC  PEOSECUTOR 

The  petition  of  Angus  Macintosh  of  Holme,  heard  in  May  last 
before  the  High  Court  of  Justiciary,  raised  an  interesting  and 
important  question  as  to  the  legal  position  of  the  Lord  Advocate  as 
public  prosecutor,  and  elicited  an  important  judicial  opinion  with 
reference  thereto. 

Li  early  times  it  is  understood  that  the  prosecution  of  parties 
accused  of  crime  was  conducted  at  the  instance  of  the  injured  or 
aggrieved  party.  At  a  very  distant  date,  however,  there  was  insti- 
tuted the  office  of  public  prosecutor,  at  whose  instance  prosecutions 
for  crime  were  raised,  and  in  whose  name  the  libel  proceeded. 
TMs  form  of  process  did  not  exclude  the  private  party  from  all  con- 
nection with  the  prosecution.  It  was  open  to  the  party  (having 
sufficient  interest  to  prosecute)  to  have  his  own  name  associated 
with  that  of  the  public  prosecutor  in  the  "  criminal  letters  " — in  other 
words,  the  private  party  could  stiU  prosecute,  but  not  in  his  own 
name  alone;  it  was  necessary  that  he  should  have  the  "concourse" 
of  the  public  prosecutor.  The  policy  of  this  reform  is  manifest 
Our  great  institutional  authority  (Baron  Hume)  states  two  grounds 
on  which  the  practice  is  founded :  "  First,  his  Majesty's  interest 
in  the  fines,  forfeitures,  and  confiscations  that  accrue  on  occasion  of 
convictions;  which  interest  is  guarded  in  this  way  against  any 
collusive  dealings  between  the  private  accuser  and  the  pand. 
And,  next,  that  far  superior  interest  which  his  Majesty  has  in  the 
execution  of  his  laws,  and  especially  in  the  due  and  equal  distribu- 
tion of  criminal  justice  to  aU  his  subjects.  In  which  view  it  is  fit 
that  the  Lord  Advocate  be  informed  of  every  libel  when  it  is  raised, 
that  he  may  learn  the  nature  of  the  charge,  and  watch  over  the 
conduct  and  progress  of  the  trial;  so  as. the  ends  of  public  justice 
may  be  fulfilled,  and  his  Majesty  suffer  no  prejudice  by  the  assump- 
tion of  this  interesting  discipline  into  a  private  hand."  Hence, 
even  in  the  case  of  a  prosecution  by  a  private  party,  the  Lord 
Advocate's  concourse  was  necessary.  It  may  be  added  that  there 
was  an  obvious  safeguard  under  the  new  practice  against  malicious 
and  oppressive  prosecutions,  in  bringing  the  raising  as  well  as  the 
conduct  of  the  prosecution  within  the  control  of  a  high  public 
functionary.  And  time,  the  great  test  of  the  expediency  of  a  policy 
or  a  practice,  has  entirely  corroborated  the  wisdom  of  our  ancestors, 
under  whose  regime  the  reform  was  instituted.  So  entirely,  indeed, 
has  time  sanctioned  the  once  new  process,  that  for  more  than  two 
centuries  such  a  thing  as  a  private  prosecution  on  a  criminal  charge 
has  scarcely  ever  been  heard  of,  and  may  be  said  to  have  now 
wholly  fallen  into  desuetude.  The  almost  invariable  practice  now 
is,  that  criminal  prosecutions  are  raised  at  the  instance,  and  the 
libel  framed  in  the  name,  of  the  public  prosecutor — the  aggrieved 
party,  or  "  informer  "  as  he  is  called  in  England,  almost  never  seek- 
ing even  to  have  his  name  associated  as  prosecutor  with  that  of  the 
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public  functionaTy.  It  was  natural  that  this  should  be  the  result 
of  such  an  institution,  seeing  that  not  only  were  the  ends  of  justice 
more  fully  secured  thereby,  but,  in  virtue  thereof,  a  great  relief  was 
inaugurated  in  favour  of  the  lieges  themselves,  inasmuch  as  it  was 
now  no  longer  incumbent  upon  them  individually  to  undertake  the 
hirden  of  the  prosecution  for  the  purpose  of  satisfying  the  ends  of 
justice,  even  though  themselves  the  immediate  suflTerers  by  the  crime 
committed.  All  that  they  had  to  do  was  to  give  information,  furnish 
the  necessary  facts  and  circumstances — in  short,  set  the  machinery 
of  the  law  in  motion ;  and,  provided  there  was  a  good  case  against 
the  accused,  their  personal  feeling  of  revenge  would  be  gratified,  at 
the  same  time  that  the  ends  of  public  justice  were  fulfilled,  by  the 
conviction  and  punishment  of  the  criminal  Further,  it  must  be 
remembered  that  a  private  prosecutor  was  required  to  find  caution 
to  insist  in  his  charge,  and,  at  the  discretion  of  the  Court,  might  be 
foimd  liable  in  expenses  in  the  event  of  his  prosecution  breaking 
down.  He  might  even  be  ordained  to  pay  a  sum  in  name  of  damages 
to  the  accused.  Thus  heavily,  though  most  properly,  weighted  in 
prosecuting  at  his  own  instance,  it  is  not  surprising  that,  when  the 
opportunity  arrived,  a  private  party,  the  object  of  a  criminal  offence, 
should  willingly  surrender  the  duty  of  the  vindication  of  justice,  as 
well  as  his  natural  desire  to  have  judgment  visited  on  his  adversary 
into  the  hands  of  that  personification  of  the  law,  the  public  prosecutor. 
It  thus  having  come  to  be  the  universal  practice  in  Scotland  that 
criminal  proceedings  should  be  within  the  control  of  the  principal 
law  officer  of  the  Crown,  as  well  with  regard  to  the  original  institu- 
tion of  such  proceedings  as  to  the  conduct  of  them  after  being  raised, 
and  the  practice  having  entirely  recommended  itself  to  the  country 
as  one  essentially  good  and  sound,  there  still  remained  undeter- 
mined this  further  very  important  question,  viz.,  what  was  the 
extent,  what  were  the  limits  of  the  power  of  control  thus  entrusted 
to  the  Lord  Advocate  ?  Was  he  absolute  master  of  criminal  prose- 
cutions? His  concourse  was  necessary  to  prosecutions  at  the 
instances  of  a  private  party — Could  the  Lord  Advocate  for  the  time 
being,  absolutely  and  without  recourse,  refuse  that  consent  at  his 
uncontrolled  discretion  ?  If  so,  was  there  not  room  for  abuse  of  the 
power  lodged  in  his  Lordship  ?  Private  parties  might  be  influenced 
by  personal  feeling  towards  too  hasty  and  oppressive  prosecutions ; 
might  not  a  Lord  Advocate,  a  political  partisan,  as  he  necessarily  is, 
be  subjected  to  influence  so  cogent  and  direct  as  to  interfere  with 
the  exercise  on  his  part  of  a  calm  unbiassed  judgment  in  giving  or 
withholding  his  indispensable  concurrence  ?  It  does  not  require 
much  imagination  to  suppose  cases  in  which  this  might  take  place, 
and,  as  the  result  of  which,  proceedings  which  ought  in  justice  to 
have  been  raised  would  not  be  raised,  or,  even  if  instituted,  would 
be  quashed,  and  so  the  ends  of  justice  be  defeated.  This  would 
certainly  be  a  serious  defect  in  the  system  coldd  such  be  fairly 
uiged  against  it.    But,  on  the  other  hand,  was  this  concurrence  of 
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the  Lord  Advocate  to  be  regarded  as  a  mere  matter  of  form,  a  matter 
in  which  his  Lordship  had  no  real  discretion,  nothing  beyond  the 
consideration  of  whether  or  not  the  criminal  proceedings  to  which 
his  consent  was  required  were  in  point  of  form  correct,  and,  in  the 
event  of  their  being  so,  to  grant  his  concurrence  whether  he  ap- 
proved of  the  prosecution  in  point  of  expediency  or  not  ? 

Time  must  elapse  before  ei?ery  question  relating  to  any  system 
can  be  raised,  but,  '*  in  the  fulness  of  time,"  this  question  alBo  has 
been  raised,  and  settled. 

The  facts  of  the  case  of  Macintosh  already  referred  to  are 
shortly  these.  On  the  12th  of  June  1852,  Dr.  Graham  Weir  (of 
Edinburgh)  signed  a  certificate  of  lunacy,  in  virtue  of  which  Mr. 
Macintosh  was  confined  in  a  lunatic  asylum.  Having  efifected  his 
escape  he  raised  proceedings  in  the  civil  court  against,  among 
others.  Dr.  Graham  Weir,  claiming  damages  on  the  ground  of  his 
having  been  the  means,  through  granting  a  false  certificate,  of  pro- 
curing the  wrongful  confinement  of  the  pursuer.  In  this  action  the 
pursuer  was  unsuccessful.  Twenty  years  thereafter,  that  is  to  say, 
in  February  of  the  present  year,  Mr.  Macintosh,  still  smarting 
under  the  supposed  injury  at  the  hands  of  Dr.  Weir,  raised  criminal 
proceedings  against  him,  in  which  he  charged  him  with  having  know- 
ingly issued  a  false  medical  certificate,  and  concluding  for  the 
penalties  of  law  against  the  offender.  Following  the  usual  course 
in  such  cases,  Mr.  Macintosh  requested  the  concurrence  of  the  Lord 
Advocate  in  his  charge.  This  concurrence,  however,  was  refused. 
Hence  the  present  application,  in  which  the  petitioner  asked  the 
Court  to  ordain  the  Lord  Advocate  to  grant  his  concurrence  in  the 
criminal  letters  raised  by  the  petitioner,  or,  alternatively,  to  allow 
him  (Mr.  Macintosh)  to  proceed  with  the  prosecution  in  his  own 
name  independently  of  the  Lord  Advocate.  Their  Lordships  re- 
fused the  prayer  of  the  petition  on  the  merits,  and  there  can  be 
little  question,  in  the  circumstances,  of  the  soundness  of  the  decision. 

The  general  and,  to  the  public,  the  more  important  ques- 
tion, however,  was  most  lucidly  and  ably  handled  by  the  Lord 
Justice-Clerk  (Moncreiflf),  who  delivered  the  opinion  of  the  Court 

It  was  argued  by  the  petitioner,  on  the  one  hand,  that  the  granting 
of  his  concourse  by  the  Lord  Advocate  was  a  mere  matter  of  form, 
and  must  be  given  of  course,  on  his  being  satisfied,  first,  that  the 
charge  was  a  relevant  one,  and  secondly,  that  the  prosecutor  had  a 
sufficient  interest  to  entitle  him  to  prosecute. 

On  the  other  side  it  was  maintained  that  this  concurrence  was 
no  mere  matter  of  form,  but  implied  an  absolute  discretionary 
power  in  the  Lord  Advocate  to  giv6  or  withhold  it,  in  the  view,  not 
only  of  the  correctness  of  the  form  of  the  charge  and  the  interest  of 
the  party  prosecuting,  but  of  the  whole  circumstances  of  the  case ;  and 
further,  the  Lord  Advocate,  who  appeared  for  himself,  was  under- 
stood not  to  admit  -the  right  of  even  the  High  Court  of  Justiciary 
to  control  that  discretion  vested  in  him,  though  in  the  present  case 
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lie  stated  Ids  leadiness  to  acqidesce  in  their  Lordships'  judgment, 
ivhatever  that  might  be. 

Avoiding  the  extravagance  of  either  of  these  views,  the  Court,  on 
the  general  question,  pronounced  their  judicial  opinion  to  the  fol- 
lowing effect.  That  the  concurrence  of  the  Lord  Advocate  was 
indispensable  in  the  first  instance,  and  that  he  might  withhold  it 
at  his  own  full  discretion,  such  concurrence  not  being  mere  matter 
of  course,  but  a  matter  to  be  decided  one  way  or  the  other  on 
a  full  consideration  of  surrounding  circumstances.  At  the  same 
time,  that  the  Lord  Advocate  could  not  be  held  to  be  the  abso> 
lute  and  uncontrolled  master  of  the  prosecution,  but  exercised 
his  discretion  subject  to  review  by  the  Court  on  such  an  application  as 
the  present, — ^the  Court  being  the  fountain  of  prosecution.  That  in 
the  event  of  such  an  application  being  made,  it  was  competent  for 
the  Court  either  to  ordain  the  concurrence  of  the  Lord  Advocate,  or 
to  allow  the  x>arty  making  the  application  to  proceed  with  the 
prosecution  alone;  but  in  that  case  the  burden  lay  on  the  applicant 
to  show  that  the  discretion  of  the  Lord  Advocate  had  been  un- 
soundly exercised,  and  th&t  it  did  rvot  fall  on  his  Lordship,  in  the 
first  instance,  to  show  cause  why  his  decision  should  be  upheld. 

Nothing,  it  appears  to  us,  could  be  more  satisfactory  than  this 
exposition  of  the  law  relative  to  the  interesting  question  under 
consideration,  and  the  clearness  and  fulness  which  characterise  it 
obviates  the  necessity  for  any  further  comment. 


%\it  ittonth. 


The  Law  AgetUs'  BUL — ^It  is  admitted  to  be  practicable,  and 
within  the  province  of  the  State,  to  provide  for  the  decent  efficiency 
of  those  who  are  authorized  to  explain  the  meaning  of  its  laws  and 
assist  in  administering  them.  In  Scotland,  until  lately,  it  must  be 
admitted  that  the  State  was  very  negligent  in  the  performance  of 
this  duty,  which  must  be  recognized  as  a  very  important  one,  when 
we  consider  how  much  the  good  administration  of  the  law  depends 
on  the  qualifications  of  the  administrators.  It  was  only  in  1865 
that  the  Legislature  was  stirred  into  a  new  and  before  unheard-of 
activity.  It  then  passed  an  act,  of  partial  application,  which  was 
undoubtedly  calculated  to  effect  a  very  considerable  improvement 
on  one  portion  of  legal  practitioners.  It  was  marked,  however,  by 
a  serious  defect,  indeed,  we  should  say,  by  a  fatal  vice.  Previously 
different  acquirements  and  training  were  demanded  by  different 
legal  bodies  in  the  metropolis,  (not  to  speak  of  the  Bar,)  and  by 
several  corporations  or  societies  in  Glasgow  and  other  cities.  In 
addition  to  these  we  have  had  since  1865  a  new  and  anomalous 
creation  intended  to  take  charge  of  the  education  of  all  who  wish 
to  be  solicitors,  and  who  do  not  aspire  to  belong  to  any  of  the  other 
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bodies.  The  Procurators'  Act  of  1865  undoubtedly  introduced 
improvements  on  the  old  way  of  making  procurators,  which  was 
somewhat  in  this  fashion,  as  lately  described  by  a  writer  in  our 
pages: — 

^  A  man  had  a  son,  aged  fourteen  or  so,  whom  he  pnt  into  an  office  to  keep 
him  out  of  mischief— just  as  younfi[eT  ones  are,  in  some  cases,  sent  to  school — or 
may  be  to  earn  two  shillings  and  sixpence  weekly  to  assist  in  plenishing  the 
family  exchequer.  If  the  boy  thought  pro{)er  to  remain  for  three  years  in  the 
country  lawyer's  office,  he  hact  thereW  acquired  a  right  to  become  a  procurator 
whenever  the  spirit  moved  him.  He  exercised  his  right  by  petitioning  the 
Sheriff  of  a  county  for  admi^on.  The  Sheriff  remitted  him  to  examiners- 
members  of  the  local  bar — that  his  knowledge  of  law  might  be  tested.  This 
was  often  done  by  the  easy  and  elegant,  though  indirect,  test  of  ascertaining 
what  was  the  quality  of  the  candidate's  wine.  We  are  quite  serious :  this  Was 
too  often  the  case.  The  liquor,  duly  mingled  with  the  law — as  only  lawyers 
can  mingle  such  non-assimilative  elements — was  almost  invariably  found  satis- 
factory ;  and  the  candidate  became  thenceforth  a  member  of  the  legal  profession. 
In  the  majority  of  cases  the  man  thus  made  a  member  of  a  learned  profession 
had  never  been,  except  perhaps  accidentally,  within  the  walls  of  a  college 
class-room,  and  had  never  perhaps  seen  a  higher  legal  authority  than  the  rich 
grocer  who  had  been  made  a  J.  P.  yesterday. 

The  Procurators'  Act  now  requires  that  a  man  must  have  some 
sort  of  education  before  he  becomes  an  apprentice,  that  an  oppor- 
tunity, at  least,  shall  be  afforded  for  his  learning  something  while 
he  passes  through  his  apprenticeship,  and  that  before  becoming  a 
practising  procurator  he  shall  have  attended,  at  least,  two  law  classes 
at  the  university,  and  shall  be  examined  as  to  his  possessing  some- 
thing more  than  a  smattering  both  of  law  and  general  literatura 
It  was  subject,  however,  to  the  great  reproach  and  defect  of  creating 
another  legal  corporation  in  a  country  already  suffering  from  a 
plethora  of  such  bodies,  and  of  raising  up  another  set  of  lawyers 
with  separate  interests  and  views.  That  it  should  have  some  such 
grave  defect  was  perhaps  inevitable  in  a  country  where  progress  w 
always  gradual,  and  reform  never  is  symmetrical  In  Prussia  or 
France  the  State  would  have  formed  its  legal  functionaries  with 
little  regard  to  their  personal  feelings  or  class  interests  into  one  or 
two  well-defined  orders,  with  such  rules  and  regulations  for  their 
education  and  conduct  as  it  deemed  to  be,  on  the  whole,  best  for 
the  general  welfare.  Here  we  fight  our  way  towards  that  end,  step 
by  step,  and  with  more  or  less  consideration  for  vested  rights  and 
old  names  and  customs. 

The  Lord  Advocate's  Agency  Bill  goes  a  step  beyond  the  Pro- 
curators* Bill,  and  it  reforms  one  or  two  abuses  which  ought 
to  have  been  reformed  in  1865.  There  has  been,  during  the 
last  generation,  no  more  provoking  obstacle  to  measures  of  reform 
in  the  judicial  arrangements  of  the  country  than  the  resistance  of 
the  legal  corporations,  and  no  more  serious  hindrance  to  the  getting 
of  justice  itself  than  the  interests  of  lawyers.  We  do  not  now  speak 
of  Lord  Advocate  Young's  efforts  to  introduce  a  simpler  system  of 
Land  Tenure,  with  regard  to  which  the  lawyers  have  not  been 
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innocent,  but  in  defeating  which  they  have  been  materially  aided 
by  various  circumstances.  But  refonns  of  the  Court  of  Session  and 
of  the  Sheriff  Courts  have  been  alike  hindered,  lest  Glasgow  or 
rural  procurators,  or  solicitors  in  the  Supreme  Courts,  should  lose 
some  share  of  the  business,  to  which  serving  an  apprenticeship  and 
paying  a  certain  fee  to  one  master  and  one  society  rather  than 
another,  gave  them,  as  they  naturally  enough  held,  a  vested  right. 
Nothing  could  make  this  clearer  than  the  evidence  given  before  the 
late  Eoyal  Commission,  where  every  witness,  or  rather  (for  some 
individuals  spoke  manfully  their  own  convictions)  every  witness 
afffecting  to  speak  for  a  class  of  lawyers,  spoke  out  plainly  for  his 
own  interests,  which,  with  admirable  coolness,  he  identified  with 
those  of  the  public. 

But  the  evil  of  the  practical  distinction  of  lawyers  into  a  variety 
of  castes  has  frequently  been  prejudicial  to  the  interests  of  indivi- 
dual clients  ako,  and  as  every  man  may  require  the  aid  of  a  lawyer, 
it  has  in  this  other  even  more  direct  way  been  prejudicial  to  the 
public.  A  thousand  clients  have  suffered  from  bad  law  laid  down 
in  inferior  courts,  or  have  been  dragged  through  court  after  court 
in  the  hope  of  getting  a  wrong  judgment  reversed,  because — and 
this  grave  charge  is  made  on  the  authority  of  the  present  President 
of  the  General  Council  of  Procurators,  in  his  evidence  before  the 
late  Eoyal  Commission — it  is  the  interest  of  men's  ordinary  legal 
advisers  to  induce  them  to  seek  justice  in  the  local  courts  where 
they  themselves  practise,  rather  than  in  the  best  court  in  the 
country.  Nothing  else  could  be  expected  from  human  natura  A 
lawyer  ought  to  he  able,  without  seriously  injuring  himself,  when 
the  case  requires  it,  to  advise  his  client  to  take  the  judgment  of  the 
Court  of  Session  instead  of  that  of  a  third-rate  local  tribunal,  where 
his  case  will  be  argued  before  a  third-rate  judge,  perhaps  by  a  gen- 
tleman who  answers  the  foregoing  description  of  a  procurator  of  tlie 
old  school,  and  almost  certainly  by  one  who  spends  most  of  his 
time  in  the  tear  and  wear  of  general  business,  which  is  vastly 
different  from  forensic  work,  and  indeed  in  some  degree  disqualifies 
for  it.  His  own  interest  has  hitherto  been  to  advise  wrongly  in 
such  a  case,  because  to  send  a  case  to  the  Court  of  Session  is  not 
only  to  deprive  himself  of  fees  which  were  monopolized  by  the 
agents  entitled  to  practise  there,  but  to  entail  upon  himself  a  good 
deal  of  work,  much  of  which,  if  paid  for  at  all,  must  be  paid  entirely 
by  his  own  client  (in  addition  to  the  charges  of  the  Edinburgh 
agent),  and  cannot  be  recovered  from  the  opposite  litigant  on  the 
successful  issue  of  the  cause.  By  an  absurd  rule  of  law  it  is  even 
forbidden  to  the  Edinburgh  agent  to  agree  to  hand  over  part  of  his 
fees  to  the  country  agent,  as  is  the  practice  in  England;  and 
although  this  rule  is  no  doubt  often  violated  in  secret,  it  is  yet  a 
rule  which,  because  it  is  the  law,  the  better  class  of  agents  both  iu 
town  and  country,  are  consistent  in  observing. 

The  main  purposes  of  the  Lord  Advocate's  Agency  Bill  are  to 
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enable  country  lawyers  to  conduct  their  own  cases  in  the  Court  of 
Session,  and  to  make  any  arrangement  they  please  with  Edinburgh 
agents  for  the  division  of  fees.  But  this  is  to  be  effected  by  the 
larger  measure  of  forming  one  homogeneous  body  of  "  law-agents  " 
throughout  Scotland,  nearly  on  the  model  of  the  English  body  of 
attorneys  and  solicitors,  and  by  amending  the  provisions  for 
education  contained  in  the  Act  of  1865.  The  Lord  Advocate 
deserves  the  thanks,  not  merely  of  the  profession,  but  of  the  country, 
for  endeavouring  to  promote  so  large  a  measure  of  needed  reform. 
He  has  not  indeed  ventured  so  far  in  some  respects  as  he  might 
have  done.  For  instance,  many  thoughtful  and  experienced 
lawyers  think  he  has  missed  an  opportunity  of  restricting  the  juris- 
diction of  the  Sheriff  Courts  in  some  directions  where  it  is  now 
too  extensive  for  such  tribunals  and  of  enlarging  it  in  others ; 
and  he  has  probably  done  so  from  being  misinformed  as  to  the 
true  opinion  of  the  country  on  this  subject.  What  is  called 
"  public  opinion,"  in  most  legal  questions,  is  unfortunately 
not  public  opinion  at  all  In  many  cases  it  is  the  opinion  of 
lawyers  speaking  for  themselves  and  their  interests,  either  by 
their  own  mouths  or  through  friends  and  clients  whom  they 
have  primed  with  "  informatioa"  For  instance,  how  few  of  the 
merchants  who  now  complain  of  the  delays  of  law,  are  aware 
that  an  ordinary  commercial  case  can  with  judicious  management 
be  brought  to  judgment  before  a  Lord  Ordinary  in  the  Court  of 
Session  in  about  a  fourth  of  the  time  it  takes  to  reach  the  same 
stage  in  the  Sheriff-Court  of  Glasgow  ?  But  it  does  not  suit  the 
interests  of  a  large  class  of  people  who  are  in  close  professional  re- 
lations, both  with  these  merchants  and  with  the  Sheriff-Courts,  to 
aUow  this  fact  to  be  generally  believed.  Or  if  it  is  admitted,  the 
expense  is  calculated  at  so  prodigious  a  sum  that  the  client  prefers 
a  tedious  litigation  and  an  inferior  judge  to  a  better  judge  and  a  pro- 
cedure which  in  proper  hands  will  be  rapid  and  need  not  be  ex- 
pensive. Where  again  it  is  not  manufactured  in  this  way,  "  public 
opinion"  as  to  legal  matters  is  sometimes  the  crude  ideas  formed 
from  an  imperfect  knowledge  of  one  or  two  unfortunate,  possibly  mis- 
managed, litigations.  Only  a  wide  experience  of  legal  proceedings, 
or  a  very  careful  scientific  investigation,  can  enable  any  one  to  form 
a  safe  judgment  as  to  the  efficiency  of  tribunals,  the  expediency  of 
particular  forms,  or  the  wisdom  of  rules  and  principles  of  law.  The 
opinions  of  individual  litigants  are  not  more  valuable  with  reference 
to  these  matters  than  those  of  a  patient  are  with  regard  to  difficult 
questions  of  medical  science,  and  opinions  formed  from  conversation 
and  newspaper  reports  and  criticism  of  legal  proceedings,  are  just 
of  as  much  value  as  opinions  formed  in  the  same  way  with  regard 
to  spectrum  analysis  or  protoplasm.  Hence  we  are  convinced  that 
any  proposal  to  restrict  the  jurisdiction  of  the  Sheriff  Courts, 
would  not,  if  fairly  put  before  the  country,  find  any  real  opposition 
among  the  people,  although  many  lawyers  would  keenly  resist  it 
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It  may  be  however  that  the  Lord  Advocate  has  thought  that  such  a 
measure,  if  expedient,  will  a  few  years  hence  be  more  feasible  than 
it  now  appears.  Then  all  practitioners  may  have  had  actual 
experience  of  the  practice  in  the  Supreme  Court,  and  will  not  come 
to  the  consideration  of  judiciary  reform,  with  a  necessarily  strong 
bias  against  the  Courts  in  which  they  can  get  no  fees.  Then  also 
it  may  be  permitted  to  hope  that  the  operation  of  better  educational 
apparatus,  and  the  experience  derived  from  a  more  natural  division 
of  work  and  profits,  will  have  taught  us  what  are  truly  the  best 
professional  arrangements  for  the  service  of  the  public.  Whatever 
may  be  thought  of  the  expediency  of  introducing  such  a  pro\'ision 
in  this  particular  Bill,  it  is  certain  that  the  question  of  jurisdiction 
must  come  before  the  country  shortly,  and  it  will  probably  be 
decided  in  a  more  reasonable  way  after  than  before  the  emancipa- 
tion of  country  agents. 

While  we  approve  generally  of  the  Lord  Advocate's  Bill,  there 
are  one  or  two  points  on  which  it  appears  to  be  open  to  criticism. 
The  control  of  the  education  of  the  future  law  agent  is  not  of  course 
vested  in  any  of  the  existing  bodies  of  lawyers,  but  in  a  Board  of 
Examiners,  who,  according  to  the  Bill,  are  to  be  elected  by  the 
Society  of  Writers  to  the  Signet,  Solicitors  to  the  Supreme  Courts, 
Glasgow  Faculty  of  Procurators  and  General  Council  of  Procurators, 
and  who  are  to  have  a  chairman  nominated  by  the  Court.  It 
would  certainly  be  much  better  to  follow  the  pattern  of  the 
English  Statute  on  the  subject,  and  to  vest  the  appointment  of  the 
Board  in  the  Court.  The  Court  has  the  strongest  interest  in  the 
efficiency  of  the  Examiners,  and  is  above  the  imputation  of  any 
personal  motives.  It  is,  moreover,  a  permanent  institution,  which 
the  various  bodies  entrusted  with  this  electoral  right  are  not.  The 
Solicitors  in  the  Supreme  Court  are  coming  forward  to  lament  in 
heart-rending  tones  their  speedy  extinction  under  the  operation  of 
this  very  act;  and  such  a  fate  may  befall  other  bodies  also. 
"Who  then  is  to  fill  up  the  vacancies  which  will  occur  in  the  Board  ? 

Again,  section  23  places  the  preliminary  and  intermediate 
examinations  of  apprentices  in  the  hands  of  the  various  societies 
subject  to  the  Court's  approval  of  rules.  It  would  certainly  be 
much  better,  as  the  Faculty  of  Advocates  recommends,  that  the 
whole  career  of  the  law  apprentice  should  be  subject  to  the  super- 
vision of  the  Board  of  Examiners,  which  has  to  decide  as  to  his 
iitness  and  capacity  to  practise  the  law  at  its  close. 

The  31st  section  of  the  Bill  proposes  to  enact  that  "  agreements 
between  any  town  agent  and  any  country  agent  for  sharing  fees 
or  profits  shall  be  lawful ;  and  a  law  agent  acting  for  a  client  or 
principal  whom  he  discloses,  shall  incur  no  liability  to  guarantee  or 
pay  expenses  for  the  client  or  principal  to  any  other  law  agent 
employed  by  him,  except  such  as  he  shall  undertake  by  express 
written  engagement"  It  may  not  be  necessary  to  effect  the  end 
desired,  but  it  might  save  future  questions  if  the  first  clause  were 
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made  to  apply  to  agreements  between  any  agents  carrying  on  bnsi- 
ness  in  different  localities,  and  acting  in  the  same  matter  for  the 
same  person.  There  is  no  reason  why  such  agreements  should  be 
lawful  in  favour  of  a  country  agent,  and  against  an  agent  in 
Edinburgh,  if  we  may  put  it  so,  and  not  lawful  as  against  an  agent 
in  Glasgow  or  Dundee,  in  favour  of  his  correspondent  in  Lanark 
or  Perth. 

The  32d  section  of  the  Bill,  in  our  opinion,  goes  very  far  to  neu- 
tralize the  purposes  which  the  Bill  is  intended  to  effect.  It  is  true 
that  the  Law  Courts  Commission  exhibited  the  same  timidity  about 
processes  which  this  clause  evinces.  But  we  are  unable  to  see  that 
the  sanctity  that  now  hedges  a  process  would  be  insufficient  to  protect 
it  if  borrowed  by  an  agent  in  Stornoway,  just  as  when  borrowed  by 
an  agent  in  Dalkeith  or  Penicuik.  There  is  at  present  no  rule  pro- 
hibiting a  Writer  to  the  Signet,  or  a  Solicitor  in  the  Supreme 
Courts  who  resides  in  Wick  or  Wigtown,  from  borrowing  a  process 
and  conducting,  or  trying  to  conduct,  a  litigation  in  the  Court  of 
Session.  If,  therefore,  it  is  found  inconvenient  in  practice  that  so 
*  great  license  should  be  allowed  in  borrowing  processes,  it  is  for  the 
Court  to  lay  down  restrictions  when  the  inconvenience  comes  to  be 
felt,  as  was  done  in  1820  and  1833.  We  do  not  think  that  such  in- 
convenience would  ever  be  felt,  because  agents  know  the  serious  risk 
they  incur  by  delaying  to  return  processes,  and  may  be  trusted  to 
have  all  productions  in  the  clerk's  hands  at  the  proper  tim&  We  are 
quite  alive  to  the  importance  of  this  matter.  Deeds  of  the  greatest 
possible  value  may  be  among  the  productions  in  a  causa  But  we 
are  totally  unable  to  see  that  the  fear  of  imprisonment  will  be  a 
greater  deterrent  to  an  agent  who  has  a  place  of  business  in  Mid- 
Lothian  than  it  would  be  to  an  agent  in  Glasgow  or  Dumfries. 
Physically,  it  is  almost  as  easy  to  reach  the  one  as  the  other  now- 
a-days;  morally,  we  do  not  imagine  that  the  gentlemen  who,  under 
this  act,  are  qualified  to  act  as  agents  in  the  Supreme  Court,  are  less 
susceptible  to  the  disgrace  and  annoyance  of  such  a  punishment 
than  their  brethren  in  Edinburgh. 

But,  after  all,  what  would  be  the  effect  of  the  regulation  in  sec- 
tion 32  ?  It  would  simply  be  evaded.  Every  country  agent  whose 
Court  of  Session  business  is  considerable,  and  who  does  not  choose 
to  make  a  permanent  arrangement  with  a  regular  practitioner  in 
Edinburgh,  will  keep  a  room  with  his  name  on  the  door  and  a  clerk 
in  it,  who  will  borrow  processes  and  make  enrolments  in  his 
employer's  name.  And  the  same  door  may  bear  the  brass  plates, 
and  the  same  clerk  borrow  the  processes,  of  a  dozen  country  agents, 
as  is  now  the  practice  in  Dublin;  and  the  result  will  simply  be  to 
bring  into  existence  a  new  spawn  of  illegitimate  agents,  such  as  we 
find  the  Court  endeavouring  to  suppress  in  the  end  of  the 
seventeenth  and  beginning  of  the  eighteenth  centuries.  Every 
consideration  points  to  the  propriety  of  leaving  agents  to  make 
their  own  arrangements  with  regard  to  this  matter  as  well  as 


THE  MONTH.  369 

the  division  Df  fees.  If  any  rule  is  to  be  laid  down  by  statute 
^we  prefer  one  which  will  prevent  the  Court,  in  its  proper 
anxiety  for  the  safety  of  important  writings  and  the  despatch  of 
business,  from  laying  down  too  stringent  rules  with  regard  to  the 
borrowing  of  processes. 

But  if  the  superstition,  and  the  interests  which  are  in  favour  of 
tbe  clause  as  it  now  stands,  are  too  strong  to  be  overcome  or  disre- 
garded, the  suggestion  of  the  Faculty  of  Advocates  should  be 
adopted  The  Committee,  whose  report  has  been  adopted,  fear  that 
this  clause  as  it  now  stands  might  be  found  too  stringent  in  its 
operation.  They  think  it-  right  that  great  discretionary  power 
should  be  vested  in  the  Court  with  regard  to  the  matter  here  dealt 
with,  and  in  that  view  suggest  that  the  clause  might  be  altered 
somewhat  to  the  following  effect: — No  enrolled  law  agent,  not 
having  a  place  of  business  in  the  city  or  shire  of  Edinburgh,  shall 
be  entitled  to  borrow  a  process  depending  before  any  of  the  Supreme 
Courts;  and  no  law  agent  not  having  a  place  of  business  within 
the  jurisdiction  of  an  Inferior  Court,  shall  be  entitled  to  borrow  a 
process  depending  before  that  Court,  except,  in  either  case,  in  con- 
formity with  the  regulations  to  be  laid,  down  by  Act  of  Sederunt. 

The  Discussion  on  the  Law  Agents  (Scotland)  Bill  in  the  Scottish  Law  Amend- 
ment Society. — On  Tuesday,  June  18,  a  Qeneral  Meeting  of  the  Scottish  Law 
Amendment  Society  was  held — Mr.  J.  Clerk  Brodie,  W.S.,  presiding — ^to  discuss 
tbe  Lord  Advocate's  Law  Agents  (Scotland)  Bill,  now  before  Parliament 

Mr.  W.  A  Brown,  advocate,  moved — '*  That  the  Society  approve  of  the  prin- 
ciple of  the  Lord  Advocate's  Bill  to  provide  a  uniform  system  of  law  agency  for 
Scotland,  and  are  desirous  to  see  the  said  Bill  passed :  but  are  of  opinion  that  a 
reconsideration  of  the  constitution  and  procedure  of  the  Inferior  Courts,  espe- 
cially with  a  view  to  the  abolition  of  the  double  Sheriffship,  will  become  a  neces- 
sary and  immediate  result  of  the  passing  of  the  present  measure."    He  was  not 
insensible  to  the  grounds  of  opposition  which  the  Bill  had  encountered  at  the 
hands  of  a  numerous  and  influential  section  of  the  profession — a  section  entitled 
to  every  consideration  from  the  other  branches  of  the  profession  and  from  the 
public.     If  he  saw  any  reason  to  fear  that  the  Bill  was  anything  else  than  an 
instalment  of  those  legislative  measures  which  were  necessary  to  give  effect  to 
the  report  of  the  Commissioners,  and  to  introduce  improvements  even  ^oing 
beyond  the  report  of  the  Commissioners,  he  should  not  be  prepared  to  give  it  his 
support,  because  he  could  not  shut  his  eyes  to  the  fact  that  the  primary  result 
of  tne  Bill,  standing  by  itself,  would  be  to  operate  a  very  serious  inequality  in 
the  condition  of  a  large  number  of  practitioners — he  meant  the  Edinbui^h 
advents.     He  could  have  wished  that  the  Lord  Advocate  had  made  this  Bill 
cither  an  integral  .part  of  a  comprehensive  measure  dealing  \iith  the  whole 
«|uestion  of  \e^  reform,  or  had  made  it  the  sequel  rather  than  the  forerunner 
of  certain  reforms  which  were  even  more  imperatively  demanded  in  the  interests 
t»f  the  public  service.     The  Lord  Advocate,  however,  had  judged  otherwise, 
and  the  Bill  was  now  before  Parliament,  having  passed  the  second  reading  in 
the  House  of  Commons.     It  would  be,  he  thought,  a  serious  mistake  to  oppose 
the  Bill  merely  on  the  ground  that  in  the  opimon  of  some  people — perhaps  a 
considerable  number  of  people — it  wis  somewhat  out  of  place  m  the  series  of 
reforming  steps  which,  they  were  all  agreed,  were  necessary  to  secure  the  full 
benefit  ot  the  public    Whether  they  regarded  the  matter  from  a  professional 
or  public  point  of  view,  it  was  expedient  that  the  Bill  should  pass.     It  was  for 
the  interest  of  the  public,  because  he  considered  it  no  longer  doubtful  that  a 
uniform  system  of  law  a;;ency  in  Scotland  would  conduce  to  the  public  benefit ; 
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and  it  was  for  the  interest  of  the  profession^  for  it  was  desirahle  that  a  measnie 
of  equality  should  so  far  as  possible  be  secured  between  the  country  and  the 
Edinburgri  agents.  He  had  some  objections  to  various  provisions  of  the  Bill,  bat 
in  proposing  his  resolution  he  did  not  consider  himself  excluded  from  insist- 
ing on  these  objections,  or  that  the  Society  would  be  excluded  from  iiLf^ist- 
ing  on  them  if  the  resolution  were  carried.  With  regard  to  the  amendment  of 
which  notice  had  been  given  by  Sheriff  Thoms,  the  main  difference  between 
that  amendment  and  his  own  motion  was  in  reference  to  the  abolition  of  the 
double  Sheriffship  ;  but  after  the  discussions  on  that  point  which  had  taken 
place  in  the  Society,  he  did  not  expect  that  the  views  of  the  learned  Sheriff 
would  receive  much  countenance.  He  agreed  in  accepting  the  leading  prin- 
ciple in  the  amendment  intimated  by  Mr.  Morison,  which  pointed  at  the  aboli- 
tion of  the  distinction  between  coimsel  and  agent.  The  monopoly  enjoyed  by 
counsel  had  been  in  the  past  one  of  the  great  safeguards  of  the  public  interest, 
but  he  could  not  shut  his  eyes  to  the  fact  that  the  position  of  agents  through- 
out the  country  had  made  very  rapid  progress  in  recent  times.  So  great  had 
been  that  progress  that  the  agents  might  fairly  plead,  not  only  in  tneir  own 
interest,  but  in  the  interest  of  the  public,  that  tne  agent  who  had  been  origi- 
nallv  consulted  in  a  cause  should  be  allowed  to  conduct  the  case  to  the  end. 
Sucn  views  would  some  day  come  to  be  accepted  by  the  profession ;  but  in  the 
meantime  were  they  to  reject  a  Bill  which  all  people  admitted  contained  a 
principle  sound  and  wholesome  in  its  object,  simply  in  deference  to  a  dream 
which  might  be  realized  in  future,  but  which,  so  far  as  any  of  them  knew,  lay 
a  long  way  forward  in  the  dim  uncertain  future  ? — for  he  ventured  to  say  that 
if  they  polled  the  profession  and  the  public  now,  every  branch  of  the  profession 
and  the  majority  of  the  public  would  resist  the  proposal  He  believed  the 
Lord  Advocate's  Bill,  if  passed  into  law,  would  be  the  very  means  of  effect- 
ing the  purpose  Mr.  Morison  had  in  view.  After  stating  the  grounds  on  which 
he  approvea  of  the  Bill  as  redressing  a  professional  wrong  and  vindicating  a 
great  public  right,  Mr.  Brown  went  on  to  notice  various  objections  urged  against 
the  measure.  One  of  these  was  this,  that  it  enlarged  the  rights  of  the  country 
agents  without  giving  compensation  to  the  agents  here ;  but  he  thought  that 
was  an  unworthy  objection,  and  it  was  only  another  way  of  trading  upon  vested 
rights  in  defiance  of  the  interests  of  the  public.  Again,  it  was  said  in  the 
petition  of  one  of  the  legal  societies  that  the  existing  exclusive  privileges  en- 

Ioyed  by  some  other  legS  bodies  were  not  to  be  abolished,  but  were  to  exist  as 
leretofore.  This  pointed  primarily  to  the  distinction  between  the  Writers  to  the 
Signet  and  the  Solicitors  before  the  Supreme  Courts.  Now,  he  sympathized 
with  this  complaint,  but  he  saw  no  reason  why  the  invidious  distinction  referred 
to  should  not  be  remedied  in  Committee,  Another  objection — and  one  entitled 
to  very  great  consideration — was  that  the  Bill  conferred  privileges  upon  the 
country  practitioners  and  upon  the  public  at  the  expense  of  the  Edinburgh 
agents  ;  but  the  practical  result  of  the  abolition  of  the  double  Sheriffship,  he 
thought,  would  be  that  practically  the  more  important  cases  would  come  to  the 
Court  of  Session,  leaving  the  subordinate  cases  to  the  Inferior  Courts.  In  con- 
clusion, if  the  Bill  were  passed  into  law,  they  would  have  a  uniibrm  S3rstem  of 
law  agency  for  Scotland,  they  would  have  the  profits  of  litigation  more  equally 
divided  than  at  present,  and  they  would  have  the  Court  of  Session  doing  to  a 
much  greater  extent  than  it  was  now  doing  the  work  of  the  country. 

Sheriff  Hallard,  in  seconding  the  motion,  doubted  whether  it  was  e:q)edient 
that  the  practitioner  in  the  Inferior  Court  should  be  allowed  to  follow  his  case 
into  the  Court  of  Session,  for,  according  to  the  ordinary  principles  of  human 
nature,  it  was  more  unlikely  that  he  should  give  an  impartial  opmion  in  regard 
to  the  propriety  of  appealing  than  if  he  had  no  personal  interest  in  the  carrying 
on  of  the  utigation. 

Sheriff  Thoms  moved  as  an  amendment — "That  the  Society  approve  of  the 
principle  and  object  of  the  Bill,  but  suggest  that  notaries-public  &ould  be  ex- 
cluded from  its  provisions,  and  that  the  examiners  of  future  enrolled  law  agents 
should  be  appointed  by  the  Court  of  Session."    He  had  no  wish  to  avoid  the 
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proper  and  exhaustive  discussion  of  the  double  Sheriffship  when  the  question 
vras  raised,  but  by  his  amendment  he  asked  the  meeting  to  confine  themselves 
to  what  the  Lord  Advocate  dealt  with  in  his  Bill,  as  a  more  practical  and  busi- 
ness-like result  of  their  deliberations. 

The  amendment  was  not  seconded. 

Mr.  Alex.  MoriBon,  S.S.C.,  moved — "  That  in  the  opinion  of  the  Society  any 
measure  brought  into  Parliament  for  the  purpose  of  abolishing  legal  monopolies 
in  Scotland,  ought  to  deal  with  the  exclusive  rights  and  privileges  of  counsel  as 
well  as  with  those  of  agents ;  and  (2)  That  in  the  opinion  of  the  Society  the 
Courts  of  Law  (Scotland)  Agents  Bill  ought  not  to  pass  into  law,  in  respect  it 
is  not  sufficiently  comprehensive  and  impartial  in  its  scope  and  application." 
He  said  that  the  concession  which  Mr.  Brown  had  made  in  reference  to  the 
privileges  of  agents  and  advocates  rendered  it  unnecessary  for  him  to  make 
many  observations  on  the  question.  A  strong  feeling  had  been  for  a  consider- 
able time  in  existence  that  the  privileges  of  agents  ought  to  be  increased.  The 
man  who  knew  all  about  a  case  from  the  be£[imiing  was  much  better  fitted  to 
conduct  it  than  the  man  who  gut  it  after  it  nad  come  from  the  country  agent 
to  the  Edinburgh  agent,  from  the  Edinburgh  agent  to  the  junior  counsel,  and 
from  the  junior  counsel  to  the  senior  counseL  He  complained  that  the  Lorrl 
Advocate  s  Bill  was  not  a  comprehensive  measure ;  that  it  did  not  take  up  even 
a  branch  of  the  Commissioners'  report,  but  onlv  a  part  of  a  branch ;  and  that, 
while  the  report  dealt  with  the  privileges  of  counsel,  of  agents  before  the 
Supreme  Coi^,  and  of  agents  in  the  Inferior  Courts,  the  Bill  dealt  with  only 
two  of  those  paities.  In  tnis  respect  the  measure  was  unsatisfactory  and  unfair. 
He  criticized  in  severe  terms  the  system  of  feeing  counsel,  and  maintained  that 
no  Bill  affecting  the  agents  should  be  passed  into  law  that  did  not  deal  with 
the  whole  body  of  practitioners  before  the  Court 

Mr.  Andrew  Beveridge,  S.S.C.,  seconded  the  amendment  He  held  it  would 
not  be  advantageous  to  the  public  that  the  Sheriff  Court  work  should  come  up 
to  the  Court  of  Session  in  present  circumstances.  The  statement  that  an  appeal 
from  the  Sheriff-Substitute  to  the  Sheriff  cost  on  an  average  £2,  10s.,  whue  an 
appeal  to  the  Court  of  Session  cost  each  party  £lb  or  £20,  was  sufficient  to  shew 
that  such  a  step  was  not  for  the  public  advantage.  The  Bill  as  it  now  stoo^i 
was  a  Bill  to  compel  the  town  agents  to  divide  their  profits  with  countrv  agents, 
and  Mr.  Morison's  proposal  was  the  only  fair  and  reasonable  way  oi  d^ing 
with  the  question.  They  had  no  right  to  assume  that  either  the  public  or  the 
various  branches  of  the  profession  were  opposed  to  the  change  suggested.  This 
was  the  first  time  the  suoject  had  been  mooted,  and  if  the  public  should  decide 
in  favour  of  the  concession  now  claimed,  then  it  would  be  proved  that  the 
country  was  ripe  for  it. 

Mr.  Brown  stated  that,  as  Sheriff  Thorns'  motion  had  not  been  seconded,  and 
as  there  was  a  disposition  to  deal  with  one  question  only — leaving  out  the 
double  Sheriffships — he  was  prepared  to  drop  the  second  part  of  his  resolution^ 
which  was  done  accordingly. 

Mr.  Bettie,  Advocate,  characterized  Mr.  Morison's  proposal  as  a  step  towards 
making  Scotland  a  mere  province  of  England. 

Mr.  Macdonald,  S.S.C,  thought  that  while  the  Bar  should  be  maintained  in 
its  real  integrity,  there  were  many  unnecessary  and  petty  privileges  which  ought 
not  to  be  upheld.    He  supported  Mr.  Morison's  amendment 

After  a  few  remarks  from  the  Chairman,  who  was  of  opinion  that  it  would 
not  be  for  the  interest  of  Scotland  that  the  Bar  should  be  disbarred, 

The  meeting  divided  on  Mr.  Brown's  motion  and  Mr.  Morison's  amendment, 
when  the  former  resolution  was  carried  by  14  to  13  votes,  several  members  de- 
clining to  vote. 

The  proceedings  were  closed  with  a  vote  of  thanks  to  the  Chairman. 

Construction  ofPwrchasing  Orders. — A  question  of  much  interest 
to  merchants  was  decided  in  the  House  of  Lords  in  the  case  of 
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Irdatid  v.  Livingstone,  April  30.  (See  36  L  J.,  Q.  B.  50,  39  L.  J., 
Q.  B.  282,  for  reports  in  the  Court  below.) 

A  merchant  of  Liverpool  sent  an  order  for  cane-sugar  to  a 
merchant  of  Mauritius,  with  instructions  to  the  eflTect  (1)  that  it 
should  be  bought  and  shipped  at  a  specified  maximum  of  price 
and  freight ;  (2)  that  it  should  be  laden,  if  possible,  in  a  vessel  to 
be  chartered  for  orders  to  a  port  in  the  Channel;  (3)  that  the 
quantity  should  be  500  tons,  but  that  50  tons,  more  or  less,  would 
be  of  no  importance  to  facilitate  the  obtaining  of  a  suitable  charter ; 
(4)  that,  failing  such  charter,  the  produce  might  be  laden  in  any 
ship  bound  for  Liverpool  or  London.  When  an  order  is  received 
for  so  large  a  quantity  of  produce  in  Mauritius,  it  must  generally 
be  purchased  at  different  times,  and  in  different  lots.  In  this  case, 
only  400  tons  had  been  purchased,  when  the  market  advanced  too 
much  and  tonnage  became  too  scarce  for  proceeding  further.  The 
400  tons  were  therefore  shipped  in  a  vessel  already  partly  laden 
for  London. 

A  change  in  the  European  market  made  it  apparent  that  the 
transaction  would  be  attended  with  considerable  loss  from  faU  of 
price,  and  the  Liverpool  merchant  was  advised  that  he  might  legally 
relieve  himseK  of  a  bad  speculation  by  disowning  his  contract,  on 
the  ground  that  the  quantity  shipped  was  short  by  50  tons  of  the 
stipulated  minimum. 

In  a  mercantile  view,  the  relation  between  the  two  parties  was 
probably  that  of  agent  and  principal ;  in  a  legal  view  it  might  be 
held  constructively  to  be  that  of  vendor  and  vendee.  In  the  situa- 
tion of  agent  due  diligence  and  bona  fides  are  enough,  but  not 
enough  in  that  of  vendor.  There  was,  moreover,  a  dispute  as  to  the 
language  employed  in  the  Liverpool  correspondence,  which  was 
deemed  capable  of  two  interpretations. 

The  action  was  brought  by  the  Mauritius  merchant  to  recover  the 
amount  of  his  invoice,  deducting  the  proceeds  of  the  produce  real- 
ized in  public  sale  on  arrival  in  London. 

The  case,  after  being  heard  upon  demurrers  to  the  pleadings,  was 
tried  in  the  Coiut  of  Queen's  Bench  before  a  jury,  when  a  verdict 
"was  taken  for  the  plaintiff^s  subject  to  a  case  stated  for  the  opinion 
of  the  Court.  The  Court  of  Queen's  Bench  gave  judgment  upon 
this  case  unanimously  in  favour  of  the  plaintiff,  being  of  opinion 
that  the  question  was  the  same  as  that  already  decided  on  the 
demurrers.  In  the  Exchequer  Chamber,  two  judges  were  in  favour 
of  the  plaintiff,  and  four  in  favour  of  the  defendant,  and  conse- 
quently the  decision  of  the  Court  of  Queen's  Bench  was  reversed. 

The  plaintiff  appealed  to  the  House  of  Lords,  where  the  following 
judgments  were  pronounced : — 

Lord  Chelmsford. — My  Lords,  the  difTerence  of  opmion  which  has  prevailed 
amongst  the  judges  in  this  case  shews  that  the  order  given  to  the  plaintiffs  by 
the  defendant  in  his  letter  of  25th  July  1864  (ui>on  which  the  question  prin- 
cipally turns),  is  of  doubtful  construction,  and  this,  in  my  mind,  's  a  sufficient 
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ground  in  itself  for  bringing  me  to  the  conclusion  at  which  I  have  arrived.  I 
iKTOuld  preface  what  I  have  to  say  by  stating  my  opinion  that  the  question  is  to 
be  regarded  as  one  between  principal  and  agent,  though  the  plaintiffs  might  in 
eome  respects  be  looked  upon  as  vendors  to  the  defendant,  so  as  to  give  them  a 
right  of  stoppage  in  tranntu.  But  the  transaction  began  as  a  contract  of  agency, 
and  in  that  bght  I  am  disposed  to  consider  it 

Now,  it  appears  to  me  that  if  a  principal  gives  an  order  to  an  agent  in  such 
uncertain  terms  as  to  be  susceptible  of  two  different  meanings,  and  the  agent 
bona  fide  adopts  one  of  them  and  acts  upon  it,  it  is  not  competent  to  the  prin- 
cipal to  repudiate  the  act  as  unautborized  because  he  meant  the  order  to  be  read 
in  the  other  sense  of  which  it  is  equally  capable.  It  is  a  fair  answer  to  such  an 
attempt  to  disown  the  agent's  authoritv  to  tell  the  principal  that  the  departure 
from  his  intention  was  occasioned  by  his  own  fault,  and  that  he  should  bave 
^ven  his  order  in  clear  and  unambiguous  terms.  This  view  of  the  case  will, 
in  my  opinion,  dispense  with  the  necessity  of  determining  which  is  the  more 
correct  construction  of  the  contract,  that  which  was  footed  unanimously  by 
the  Court  of  Queen's  Bench  and  by  two  of  the  Judges  of  the  Exchequer  Cham- 
ber, or  that  which  the  four  other  Judges  of  the  Exchequer  Chamber  considered 
to  be  the  right  interpretation  of  it.  It  is  sufficient  for  the  justification  of  the 
plaintiffs  that  the  meaning  which  they  afiixed  to  the  order  of  the  defendant  is 
that  which  is  sanctioned  bv  so  many  learned  Judges.  It  would  be  most  unjust, 
after  the  plaintiffs  have  nonestly  acted  upon  what  they  conceived  to  be  the 
wishes  of  the  defendant  as  expressed  in  his  order,  that  he  should  be  allowed  to 
repudiate  the  whole  transaction  and  throw  the  loss  of  it  upon  the  plaintiffs,  in 
Older,  as  his  correspondence  shews,  to  escape  from  a  speculation  which  had 
become  a  losing  one  in  consequence  of  the  market  prices  of  sugars  having 
fallen. 

The  short  ground  upon  which  I  think  the  case  can  be  disposed  of  renders  it 
unnecessary  for  me  to  express  mv  opinion  as  to  the  proper  interpretation  of  the 
letters  upon  which  tiie  Courts  below  have  proceeaed.  I  own,  that  if  I  were 
called  upon  to  do  so,  I  should  have  great  difficulty  in  arriving  at  any  satisfac- 
tory conclusion  upon  the  subject,  though,  after  much  hesitation,  I  should  have 
been  inclined  to  adopt  the  opinion  of  the  majority  of  the  Judges  as  to  the  con- 
struction of  the  contract.  6ut  this  very  difficulty  confirms  me  in  the  view  I 
have  taken  of  the  mode  in  which  the  case  ought  to  be  dealt  with.  For  all  the 
doubt  and  perplexity  which  hang  over  it  have  oeen  occasioned  by  the  defendant's 
failure  to  express  clearly  and  precisely  how  he  wished  the  plaintiffs  to  act,  and 
the  plaintiffs  construing  the  meaning  of  the  defendant's  language  in  a  manner 
for  which  there  was  a  reasonable  excuse,  if  not  a  complete  justification,  and 
with  an  honest  desire  to  perform  their  duty  to  him,  have  ooeyed  his  order  accord- 
ing to  their  understanding  of  its  meaning. 

In  determining  who  is  to  bear  the  loss  arising  out  of  the  transaction,  it  would 
be  hard  and  unjust  to  make  it  fall  upon  the  plaintiffs,  the  innocent  agents,  who 
bave  followed  what  they  honestlv  considered  to  be  the  directions  of  their  prin- 
cipal, and  it  ought  in  justice  to  be  bortie  by  the  defendant,  who  has  brought  it 
upon  himself  by  his  want  of  precision  and  certainty  in  the  language  employed 
by  him  in  communicating  his  order  to  the  plaintiffs. 

I  submit  to  your  Lordships  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reverst^ 

Lord  Westbubt  said  the  question  turned  on  the  construction  of  a  certain 
letter,  and  he  was  of  opinion  that  the  conclusion  arrived  at  by  the  majority  of 
the  Judges  on  that  question  of  construction  was  right  But  whether  right  or 
not,  he  concurred  entirely  in  the  principles  of  the  decision  which  had  just  been 
enunciated. 

Lord  CoLOKBAY  concurred.. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed. 

Legal  Teast-Books. — ^It  always  aflfords  us  pleasure  to  record  compli- 
ments paid  to  the  profession,  and  when  an  honest  critic  expresses  a 
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master  when  acting  as  necessaiy  agent  for  the  owner  of  the  cai]^o,  and  the  lan- 
guage of  Lord  Tenterden,  in  Simmons  v.  IVhiU,  as  to  the  division  of  average. 
I  should  have  referred  to  the  judgment  of  Story  {De  Lovio  v.  Boit)  as  to  the 
ancient  laws,  customs,  and  usages  of  the  sea,  and  considered  whether  there  was 
not  a  general  maritime  law  founded  upon  them  and  the  recognised  exposition 
of  them,  as  wholly  distinct  from  the  common  law  of  England  as  the  law  hy 
which  in  cases  of  collision  the  Admiraltv  Court  finds  botn  parties  to  blame  is 
distinct  from  that  of  the  common  law,  w^ich,  upon  its  own  principles,  refuses 
to  allow  any  verdict  to  be  given."  The  best  definition  of  maritime  law,  as  dis- 
tinguished m>m  the  common  law,  is  in  the  quotation  on  the  title  page  of  "  Bene- 
dicf  s  American  Admiralty."  "  The  worst  civil  code  would  be  one  which  should 
be  intended  for  all  nations  indiscriminately — the  worst  maritime  code,  one 
which  should  be  dictated  by  the  separate  interests,  and  infiuenced  by  the 
peculiar  manners  of  only  one  people. — Pardessus."  This,  no  doubt,  was  the 
light  in  which  Dr.  Phillimore  reviewed  the  case  of  Lloyd  v.  Guibert,  and  this  is 
the  view  of  all  American  Admiralty  jurists, — New  York  Transcripty  Feb.  17. 

Registration  of  Trade  Partnerships. — The  Select  Committee  appointed  to 
inquire  into  the  practicability  of  a  registration  of  trade  partnerships,  and  into 
the  best  means  oi  effecting  such  registration,  have  reported  that  it  is  a  common 
custom  for  trade  to  be  carried  on  under  finns  or  designations  which  do  not  dis- 
close the  names  of  the  person  or  persons  constituting  such  firms.  Sometimes 
a  firm  discloses  the  name  of  one  oi  such  persons  only,  sometimes  not  one  ;  and 
in  the  instances  in  which  the  names  are  stated,  they  are  ofteu  accompanied  with 
the  words  "and  Co."  Considerable  inconvenience  and  loss  (pecuniary  and 
otherwise)  is  occasioned  by  this  state  of  things.  The  Committee  have  arrived 
at  the  conclusion  that  it  is  expedient  that  the  real  constitution  of  all  firms 
should  be  known,  and  that  it  is  practicable  to  effect  that  object  by  a  system  of 
compulsory  registration.  The  particulars  to  be  registered  should  be  confined  to 
— first,  the  name  of  the  firm  and  the  nature  of  the  business  carried  on  ;  secondly, 
the  date  when  the  firm  commenced  business,  but  this  particular  should  not  be 
required  of  such  firms  as  are  in  existence  when  the  enactment  comes  into  opera- 
tion ;  thirdly,  the  place  or  places  at  which  the  business  of  the  firm  is  carried 
on ;  fourthly,  the  Cnristian  names  and  surnames  of  the  person  or  persona  con- 
stituting the  firm ;  fifthly,  the  usual  residence  of  such  person  or  persona. 

General  Council  of  Procurators  in  Scotland. — Diets  for  examina- 
tion of  applicants  for  admission  as  Procurators  were  held  by  the 
Examiners  of  the  General  Council,  within  the  Faculty  Booms,  St. 
George's  Place,  Glasgow,  on  the  29th  and  30th  ult.,  and  1st,  2nd, 
3rd  and  4th  inst.  The  following  applicants  were  found  duly  qualified 
for  admission,  viz.:  Messrs.  Duncan  Clerk  and  Duncan  M'Dougall, 
Argyllshire ;  George  Muir  and  Andrew  Cameron,  Ayrshire ;  John 
Michie,  Dumbartonshire;  William  Grant  and  Angus  Buchanan, 
Edinburgh ;  Alexander  Thomson,  Fifeshire ;  J.  A  D.  Bisk,  Forfar- 
shire ;  Dtmcan  MTherson,  Invemess-shire ;  David  Martin,  Tho.  R 
Waddell,  J.  M.  Threshie,  Francis  Law,  D.  T.  Colquhoun,  T.  Crawford, 
and  Francis  McDonald,  Lanarkshire ;  Gregor  M'Gregor  and  David 
Cuthbert,  Perthshiup;  A.  M'DougaU,  Selkirkshire;  James  Brown, 
Stirlingshire ;  Edward  Nish  and  WUliam  Gillespie,  Wigtownshire. 
Mr.  John  C.  Gardner,  Wigtownshire,  passed  his  examination  in 
general  knowledge. 
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THE  CTRCUITEEE'S  LAMENT. 

Ae  morning  near  the  dawning  I  saw  a  counsel  yawning, 
And  heard  him  say,  in  accents  that  were  onything  but  gay, 

As  sadly  he  was  grinding  at  a  meikle  multiplepoincEng, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  processions,  nae  pageants,  nae  pawky  country  agents, 
Nae  macers,  nae  trumpeters  wi'  tipsy  blare  and  bray : 

Nae  councillor  or  bailie,  or  provost  smiling  gaily, —  '^ 

The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  funny  cross-examining,  nae  jurymen  begammoning, 
Nae  laughter  from  the  audience,  nae  gallery's  hurrah, 

Nae  fleeching  for  acquittal  though  you  don't  care  a  spittle, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  playing  hocus  pocus  with  the  tempos  and  the  locus, 

Nae  pleas  in  mitigation  (a  kittle  job  are  they); 
Nae  bonny  rapes  and  reivings,  nae  forgeries  and  thievings, — 

The  day^  o'  my,  Circuits  are  a'  fled  away. 

Nae  banter  frae  Lord  D s,  nae  promises  of  fees 

That  never  will  be  paid  afore  the  Judgment  Day; 

Nae  lies  dubbed  "information,"  from  the  warst  rogues  in  the  nation, — 
The  days  o'  my  Circuits  are  a*  fled  away. 

Nae  haveral  "  wutty  "  witness  displaying  his  tmfitness 
To  see  some  sma'  distinction  'tween  a  trial  and  a  play ; 

Nae  witness  primed  at  lunch  wi'  perjuries  and  punch, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  laughing-gas  orations,  nae  treading  on  the  patience 
Of  judges  and  of  juries  who  let  you  say  your  say. 

Yet  pay  but  sma'  attention  to  the  gems  of  your  invention, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  mair  delightful  wondering  at  a  new  man  blandly  blundering, 
Nae  kind  hints  from  the  Court  that  he's  ganging  far  astray ; 

Nae  flowery  depictions  in  the  teeth  of  ten  convictions, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  whacking  ten-years'  sentence,  wi'  advices  to  repentance. 
And  learn  in  years  of  leisure  to  admire  "  the  law's  delay ; " 

Nae  fell  female  fury  blackguarding  judge  and  juiy, — 
The  days  o'  my  Circuits  are  a'  fled  away. 
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Nae  grey  auld  woman  sobbing  nae  mair  ye'll  catch  her  robbing. 
And  a'  the  Christian  virtues  henceforth  she  will  display, 

If  the  judge  will  but  have  mercy  (for  the  sixteenth  time,  I  dare  say),- 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  dinners  with  the  judges,  nae  drooning  a*  your  grudges 
In  deep  deep  draughts  of  claret,  and  a'  your  senses  tae ; 

Nae  chatter  wise  or  witty  on  ticklish  points  of  dittay, — 
The  days  o'  my  Circuits  are  a'  fled  away. 

Nae  high  jinks  after  dinner  wi'  ony  madcap  sinner, 
Nae  drinking  whisky  toddy  until  the  break  of  day ; 

Nae  speeches  till  a  hiccup  compels  a  sudden  stick-up, — 
The  nichts  o'  my  Circuits  are  a*  fled  away. 


©bituarg. 

Hugh  Dempster,  Esq.,  Procurator,  Greenock,  Sheriflf-Clerk  of 
Eenfrewshire,  died  at  Greenock,  May  1st. 

James  Grant,  Esq.,  of  Glengrant,  Eothes  (Grant  &  Jamieson), 
Solicitor  in  Elgin,  and  for  many  years  Provost  of  that  burgh,  died  at 
Dalehaple  House,  Elgin,  May  23rd,  in  the  72nd  year  of  his  age.  He 
was  the  youngest  son  of  Mr  Peter  Grant,  farmer,  of  Shenval,  in  the 
county  of  Banflf,  where  he  was  bom  in  the  year  1801.  Fxlucated  at 
the  parish  school  of  Inveravon,  he  matriculated  at  Edinburgh  Uni- 
versity in  1825,  and  after  passing  the  usual  legal  course  of  study, 
was  admitted  a  Notary-public  in  Edinburgh  in  1829.  He  was 
admitted  a  Solicitor  in  1829.  He  was  chosen  Provost  of  Elgin  in 
1848,  and  filled  that  office  for  fifteen  years.  In  1861  he  was  ap- 
pointed Commissary  Clerk  of  Elgin  and  Nairn,  and  in  the  same 
year  Justice  of  Peace  Clerk  for  Elginshira  A  few  months  before 
his  death  he  was  appointed  Clerk  of  Lieutenancy  of  Elginshire. 
Mr.  Grant  acted  for  upwards  of  thirty  years  as  law  agent  for  the 
distillers  in  the  Elgin  Collection.  He  was  a  Liberal  in  politics,  and 
an  office-bearer  of  the  Free  Church  in  Elgin.  Mr.  Grant  took  great 
interest  in  introducing  railways  in  the  North,  especially  in  Strath- 
spey.    The  deceased  gentleman  has  left  a  widow  and  family. 

James  Finlay,  Esq.,  S.S.C.  (1850),  and  Solicitor-at-Law  (1843), 
died  at  29  St.  Andrew  Square,  Edinburgh,  June  20th,  aged  62. 

Charles  Finlay,  Esq.,  late  Assistant  Clerk  of  Session,  died  at  40 
York  Place,  June  21st,  aged  64. 

Egbert  Hamilton,  Esq.,  W.S.  (1830),  died  at  Kames  Cottage, 
Eothesay,  June  21st. 

Thomas  Finlayson,  Esq.  M.A,  LL.B.,  Advocate  (1866),  aged  31, 
son  of  the  Eev.  Thos.  Finlayson,  D.D.,  died  at  25  Howe  Street,  on 
the  15th  inst. 
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John  Court,  Esq.,  S.S.C.  (1827),  of  21  George  Square,  Edinburgh, 
died  at  Briglands,  near  Kinross,  May. 

Robert  Mackay,  Esq.,  W.S.  (1831)  (Hope  &  Mackay),  died  at  10 
Shandwick  Place,  Edinburgh,  May  11th. 

Alex.  S.  Notman,  Esq.,  Writer,  Haddington,  died  at  Haddington, 
May  23rd. 


§sAtB  of  Snglifih,  ^merkan,  zx^  Calanial  (^sl^zb. 


Principal  and  Agent — BUX  of  Exchange — PraeviJbnenJt  for  <iccepiance, — ^The 
object  of  the  transmission  of  a  bill  of  exchange  from  principal  to  agent  being  to 
obtain  acceptance  and  payment  of  the  bills,  or,  if  not  accepted,  to  guard  the 
rights  of  tne  principal  against  the  drawer,  the  duty  of  tne  agent  must  be 
measured  by  these  considerations,  and  the  agent  ought  not  to  press  imduly  for 
acceptance,  provided  he  obtains  acceptance  or  refusal  within  the  time  which 
will  preserve  the  rights  of  the  principal  against  the  drawer. 

In  an  action  for  negligence  by  a  principal  aj^ainst  an  agent,  it  appeared  that 
the  principal  transmitted  to  the  agent  a  bill  of  exchange  for  acceptance.  The 
bill  was  received  on  a  Friday  at  1  p.m.,  and  was  left  with  the  drawees  at  2  p.m. 
the  same  day.  On  Saturday,  at  11.30  a.m.,  the  agent  called  for  the  bill,  and  as 
business  closed  at  12  p.m.  on  Saturdav,  was  directed  by  the  drawees  to  call  on 
Monday.  The  agent  called  on  Monday,  and  was  directed  to  call  on  Tuesday. 
When  the  acent  called  on  Tuesday,  the  acceptance  which  had  been  made  on 
Saturday  haa  been  cancelled.  The  jury  foimd  a  verdict  for  the  principal,  but 
with  nominal  damages ;  and  the  Judicial  Committee  refused  to  increase  the 
damages. — Bank  of  Van  Diemen's  Land  v.  Bank  of  Victoria^  40  L.  J.,  P.  C.  28. 

Company — Contributory — Liability  of  past  member. — A  past  member  of  a 
company,  having  been  fixed  upon  the  list  of  contributories  in  respect  of  debts 
contracted  before  he  ceased  to  be  a  member,  is  at  liberty  to  make  any  arrange- 
ment with  the  creditors  in  respect  of  those  debts ;  and  if  the  result  of  such 
arrangement  be  that  the  company  is  released  from  those  debts,  he  will  escape 
liability  as  a  contributory — affirming  the  judgment  of  Lord  Romilly,  M.  R  40 
L.  J.  Ch.  222,  and  dissenting  from  Ee  The  Accidental  and  Marine  Insurance  Cor- 
porationy  39  Law  J.  Rep.  (n.  s.)  Ch.  585 ;  8.  c.  L.  R.  5  Ch.  428. — In  re  The 
Blakely  Ordnance  Company  (Lim.)  Bretfs  case,  40  L.  J.  Ch.  497. 

Company — Liquidation — Scheme  of  arrangement — Compromise  with  creditors 
and  contributories, — The  Albert  Life  Assurance  Company  had  absorbed  a  number 
of  other  similar  companies,  imdertaking  their  liabihties.  The  A.  Company  and 
several  of  the  absorbed  companies  were  ordered  to  be  wound  up.  ^  imierous 
policies  issued  by  the  absorbed  companies  were  still  current,  some  only  of  the 
nolders  of  these  having  accepted  the  A.  Company  in  lieu  of  the  absorbed  com- 
pany. In  order  to  put  an  end  to  the  liquiaation,  a  scheme  of  reconstruction 
was  proposed  and  accepted  by  large  majorities,  at  meetings  held,  both  of  the 
shareuomers  and  creditors  of  tne  A.  Company,  and  also  of  the  policyholders  of 
the  absorbed  companies.  The  outline  of  the  scheme  was,  tnat  the  contri- 
butories of  the  A.  Company  should  pay  up  something  more  than  the  full 
amount  of  their  shares ;  the  contributories  of  the  absorbed  companies  should 
pay  such  an  additional  sum  as  would  be  sufficient  to  raise  the  whole  fund  to 
the  amount  of  the  claims,  less  five  per  cent,  and  that  the  creditors  should  give 
up  five  per  cent,  of  their  claims.  The  fund  thns  raised  was  to  be  handed  over 
to  trustees  for  a  new  assurance  company,  which  was  to  take  over  all  the  business, 
and  undertake  to  fulfil  all  liabilities,  the  trust  fund  being  held  in  trust  to  secure 
payment : — Held,  by  James,  L.  J.,  that  as  it  was  practically  impossible  to  ascer- 
tain the  true  amount  of  the  valid  claims  upon  all  the  current  policies,  the  Court 
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could  not  be  judicially  satisfied  that  maiorities,  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  several  companies,  had  respectively 
assented  to  the  scheme,  and  therefore  the  Court  had  no  power,  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870.  to  sanction  the  scheme.  Held  aho, 
that,  as  regards  the  absorbed  companies,  the  95th,  159th,  and  160th  sections  of 
the  Companies  Act,  1862,  did  not  apply. — In  n  Albert  Life  Ansuranee  Co,,  40  L. 
J.  Ch.  305. 

Partners — Authority  of  partner  to  hind  the  firm. — Bank  aecounL — In  the  ab- 
sence of  evidence  of  usage,  a  partner  has  no  implied  authority  by  law  to  bind 
his  copartner  by  a  banHng  account  opened  by  him  in  his  own  separate  name, 
instead  of  in  the  name  of  the  firm,  although  such  account  be  for  the  purposes  of 
the  firm.— !%«  Alliance  Bank  (Lirn.)  v.  Kearsley,  40  L.  J.,  C.  P.  249. 

Charter-partt — Payment  on  accetint  of  freight  where  voyage  faiU  and  no 
freight  is  earned, — A  ship  was  chartered  for  a  homeward  voyage  from  Calcutta, 
with  an  option  to  the  ch^uterers  to  send  her  on  an  intermediate  voyage,  ''freight 
to  be  paid  as  follows :  £1,200  to  be  advanced  to  the  master,  and  to  be  de- 
ducted, togfAher  with  1^  per  cent,  commission  on  the  amount  advanced  and 
cost  of  insurance,  from  freight  on  settlement  thereof,  and  the  remainder  on 
right  delivery  at  port  of  discharge."  The  master  was  also  "  to  sign  bills  of 
lading  at  any  current  rate  of  freight  required  without  prejudice  to  the  charter- 
party,  but  not  under  the  chartered  rates,  unless  the  difference  be  paid  in  cash.* 
The  charterers  elected  to  send  the  vessel  on  an  intermediate  voyage,  and  paid 
the  £1,200,  and  required  the  master  to  sign  bills  of  lading  below  the  chartered 
rates.  The  difference,  amounting  to  £737,  was  demanded  from  them  by  the 
master,  but  they  refused  to  pay  it,  claiming  to  set  off  against  it  the  advances 
made  on  account  of  the  vessel.  The  vessel  was  lost  on  her  way  to  the  inter- 
mediate port  Held,  that  a  payment  in  advance  on  accoimt  of  freight  cannot  be 
recovered,  even  though  the  voyage  fail ;  and  that,  according  to  the  terms  of  the 
charter-party  the  payment  of  the  difference  was  to  be  a  payment  in  the  nature 
of  freight,  so  that  if  the  defendants  had  ]^id  the  difference  in  advance,  they 
would  not  have  been  entitled  to  recover  it ;  and  that  therefore  the  shipowner 
was  entitled  to  recover  the  amoimt  from  them,  not\\dthstanding  the  failure  of 
the  voyage.  Per  Cockbum,  C.J. :  "  It  is  settled  by  the  authorities  referred  to 
that  by  the  law  of  England,  a  payment  in  advance  on  account  of  freight  cannot 
be  recovered  in  the  event  of  the  goods  being  lost  I  regret  that  such  should  be 
the  law.  It  seems  to  me  to  be  founded  on  an  erroneous  principle,  and  to  be 
anything  but  satisfactory.  I  am  emboldened  to  say  this  upon  finding  that 
American  authorities  of  the  highest  class  have  settled  the  law  upon  a  directly 
opposite  principle,  and  also  that  the  law  of  all  other  European  nations  is  in 
conformity  with  the  principle  of  the  American  law  ana  contrary  to  our 
law."  ..."  Whatever  may  be  the  true  principle  applicable  to  tne  case,  I 
think  that  the  authorities  (which  appear  to  be  founaed  on  that  ill-digested  case 
in  Shower)  are  much  too  strong  to  be  overcome  ;  and  if  the  law  is  to  be  altered 
it  must  be  altered  by  legislative  enactment  and  not  by  judicial  interference.'' 
—Byrne  v.  Schiller  (Ex.  Ch.)  40  L.  J.  177. 

Income  Tax — Coal  dues  levied  hy  corporation  of  Brighton — Rate — Com- 
missioners empowered  by  Act  of  Parliament  to  levy  a  duty  on  every  ton 
of  coal,  culm,  &c,  landed  on  the  beach  at,  or  brought  into  and  consumed  within, 
the  town  of  Brighton,  for  the  purpose  of  erecting  and  maintaining  groyns 
against  the  inroads  oi  the  sea,  were  by  a  later  Act  authorized  to  form  from 
these  coal  dues,  and  from  other  rates  they  were  then  also  empowered  to  levy, 
a  common  fund  for  the  purposes  of  lighting,  watching,  &c.,  as  well  as  for  the 
maintenance  of  groyns.  HeM,  that  these  dues  were  property  or  profits  within 
the  meaning  of  the  Income  Tax  Act,  and  that  they  were  chargeable  with  in- 
come tax  accordingly. — Attorney-General  v.  Black  (Ex.  Ch.),  40  L.  J.  Ex.  194. 

Petroleum  Act — Validity  of  test, — The  appt  was  charged  before  Justices 
under  the  Petroleum  Act  (1868)  31  &  32  Vict  c  56,  sec.  4,  for  keeping  and 
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exposing  for  sale  petroleum  which  gave  oiF  an  inflammable  vapour  at  a 
temperature  of  less  than  100  degrees  of  Fahrenheit's  thermometer.  At  the 
hearing  of  the  complaint  the  inspector  of  weights  and  measures  proved  that 
in  making  the  test  as  authorized  under  sec.  6  and  8  and  the  schedule  of  the 
Act,  he  allowed  the  thermometer  to  rest  on  the  bottom  of  the  vessel  in  which 
the  petroleum  was,  which  vessel  vras  two  inches  deep  and  filled  with  petroleum 
as  required  by  the  schedule,  and  the  thermometer  was  therefore  inserted  to  the 
depth  of  two  inches  ;  and  it  was  objected,  on  behalf  of  appt.,  that  the  test  was 
illegally  made,  as  the  schedule  says  that  **  the  thermometer  shall  be  inserted  in 
the  oil  so  that  the  bulb  (which  is  to  be  about  half  an  inch  in  diameter)  shall 
be  immersed  about  an  inch  and  a  half  beneath  the  surface.''  The  inspector 
also  proved  that  he  had  used,  to  ascertain  the  "  flashing  point,"  a  spirit  lamp 
with  a  small  wick  which  had  ^'a  very  small  flame."  as  required  by  the 
schedule  ;  but  it  was  proved,  on  behalf  of  the  appt.,  tnat  wax  twine  was  the 
means  used  by  scientific  persons  for  making  the  test,  which  had  a  still  smaller 
flame.  The  justices  deciaed  that  there  had  been  a  sufficient  compliance  with 
the  statute  on  both  points,  and  that  the  only  way  appt.  could  displace  the  test 
was  by  having  a  furtner  test  made  by  a  *'  public  analyst,"  as  allowed  by  section 
6.  This  he  refused,  and  the  Justices  convicted  the  appt.  Held,  that  the 
conviction  would  not  be  quashed,  as  it  was  a  question  of  fact  for  the  Jus- 
tices, whether  the  statutory  mode  of  testing  the  character  of  the  petroleum  had 
been  substantially  followed. — Bede  v.  StriTiger,  40  L.  J.  Mag.  Ca.  174. 

Petroleum  Act — Description  of  " petroleum"  for  which  a  storage  license  is  re- 
quired,— By  the  Petroleum  Act  (1862),  sec.  1,  "  petroleum  "  for  the  purposes 
of  that  Act  shall  include  any  product  thereof  that  gives  oflf  an  inflammable 
vapour  at  a  temperature  of  less  than  100  degrees  Fahrenheit  By  the  Petro- 
leum Act  (1868),  sec.  3,  for  the  purposes  of  the  Petroleum  Acts,  1862  and 
1868,  "  petroleum  "  shall  include  all  such  rock  oil,  Rangoon  oil,  Burmah  oil, 
any  product  of  thexn,  and  any  oil  made  from  petroleum,  coal,  schist,  shale, 
peat,  or  other  bituminous  substance,  as  gives  on  an  inflammable  vapour  at  a 
temperature  of  less  than  100  degrees  Fahrenheit :  Held,  that  the  latter  section 
must  be  taken  to  include  crude  petroleum,  although  it  does  not  give  off  inflam- 
mable vapour  at  a  temperature  of  less  than  100  degrees,  and  that  a  license  is 
therefore  required  for  keeping  such  petroleum  within  fifty  yards  of  a  dwelling- 
house,  except  for  private  use,  in  accordance  with  sec,  4  of  the  Act. — Jones  v. 
Ck>ok,  40  L.  J.  Mag.  Ca.  179. 
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SHERIFF  SMALL-DEBT  COURT  OF  STIRLINGSHIRK 

Sheriff  Sconce. 
Scotland  v.  Cal.  Ry.  Co,— April  19, 1872. 

Carrier — Railtoay  Company — Special  Contract — Railvxxy  and  Canal  Traffic 
Act, — ^The  Sheriff  issued  the  following  notes  of  his  judgment  in  this  case  : — 

**  Stirling,  I9th  April  1872. — By  this  action,  the  pursuer,  a  glazier  in  Stir- 
ling, sues  defrs.  for  £^  10s.  Id.,  being  the  value,  less  14s.  lid.  of  salvage, 


of  the  negligence,  and  a  plea  that,  as  the  carriage  was  only  undertaken  *  at  the 
owner's  risk,'  no  liability  attached  to  the  defenders.  It  was  hardly  denied  that 
the  glass  was  injured  as  alleged,  and  the  proof  at  least  made  it  clear  that  it  was 
so  injured.  The  pursuer,  on  his  part,  could  not  deny  that  the  stipulation  was 
that  the  carriage  should  be  *  at  the  owner's  risk.' 

"  The  S.-S.  would  first  advert  to  the  law  on  the  subject.  It  is  said  in  *  Addison 
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on  Wrongs/  p.  317,  that  every  stipulation  or  condition  proposing  to  exempt  'a 
railway  company  from  its  o\*ti  n^ligence  or  misconduct,  or  that  of  its  servants 
and  agents,  is  unjust  and  unreasonable.'    It  is  impossible,  without  outraging 
common  sense,  for  carriers  to  say,  *  we  will  receive  your  goods,  but  we  will  not 
be  responsible  at  all  for  any  loss  occasioned  by  our  own  misconduct,  if  it  be 
ever  so  gross  and  culp.ible.'    And,  again,  *  the  Court  is  bound  to  look  at  the 
particular  matters  in  each  case,  to  see  whether  the  condition  is  reasonable  or 
not'    Then,  also,  in  '  Addison  on  Contracts,'  it  is  said,  p.  478,  that  a  carrier, 
though  *  having  by  notice  or  contract  divested  himself  of  his  customary  lia- 
bility of  an  insurer  against  robbers  and  fire,  and  the  dtingers  and  accidents  of 
the  road,  still  undertakes  to  carry  from  one  place  to  another,  and  for  sums 
received  in  respect  of  the  carriage,  and  is  therefore  bound  to  use  ordinary  care 
in  the  custody  of  the  goods  and  their  conveyance.'    And  again,  p.  481,  *  special 
contracts  with  railway  companies  for  the  carriage  of  mercliandise  and  chattels 
are  placed  under  the  control  of  the  Judges,  so  that  no  contract  signed  by  the 
owner,  regulating  the  liability  of  the  company  in  and  about  the  safe  keeping, 
preservation,  and  carriage  of  such  chattels,  can  protect  the  company  unless  the 
Judge  shall  think  the  condition  just  and  reasonable.'    Ajid  tne  Statute  17  & 
18  Vict  cap.  31,  sec,  7,  expressly  declares  the  company  liable  for  its  own 
neglect  or  default,  or  that  of  its  own  sen^ants,  notwithstanding  any  notice,  con- 
dition, or  declaration  made  or  given.    The  decisions  in  our  Scotch  Courts  are 
quite  to  that  effect,  as  well  as  the  opinions  exprea<«ed  bv  the  Judges.     In  Rain 
V.  Glasgow  &  S.'IV,  Ry.  Co,,  29th  Jan.  1869,  the  Lord  President  observed  that, 
under  the  section  of  the  Act  above  mentioned,  he  did  not  think  that  *  in  any 
ordinary  case  it  would  be  a  just  and  reasonable  condition  of  such  an  agreement 
tliat  the  company  should  not  be  liable  for  the  negligence  of  their  officials,  aud 
if  negligence  on  their  part  were  proved,  I  do  not  think  it  would  signify 
although  it  might  not  amount  to  gross  negligence.'     Then  in  Finlay  v.  North 
British  Ry,  Co.,  8th  July  1870,  Lord  Ardnullan  said — *  It  is  now  clearly  fixed, 
by  judicial  construction  of  the  recent  statutes,  particularly  the  Railway  Traffic 
Act,  that  a  carrier  cannot  by  mere  notice  dischai^.  himself  of  the  responsibility 
lor  loss  or  injury  of  the  goods  if  there  has  been  any  fault  or  negligence  what- 
ever on  his  jiart ;  but  though  mere  notice  is  not  sufficient,  a  special  contract 
may  be  made  limiting  the  carrier's  responsibility,  and  that  contract  will  receive 
effect  if  it  be  just  and  reasonable.     The  question  whether  any  such  special  con- 
tract, limiting  the  responsibility  of  the  carrier,  is  just  and  reasonable,  is  for  the 
judicial  consideration  of  the  Court  in  each  particular  case.  A  contract,  in  terms  of 
which  the  carrier  is  discharged  of  all  liability  whatever,  even  for  loss  arising 
from  undoubted  fault  or  negligence,  woidd  not  be  considered  by  the  Court  to  be 
just  and  reasonable.     But  a  contract  would  not  be  set  aside  as  unjust  and  un- 
reasonable if,  on  fair  construction,  it  afforded  protection  where  no  actual  fault 
or  negligence  has  been  instructed.'  Ajid  the  Lord  President  repeats  similar 
views.    Then  uiPaxUm  v.  N,  B.  Ry,  Co,,  1st  Nov.  1870,  the  Lord  Justice-Clerk 
observed — '  I  think  it  clear,  upon  the  terms  of  the  Act,  that  a  special  contract 
only  applies  where  the  railway  company  have  truly  fulfilled  their  duty  and  are 
not  guilty  of  negligence  or  fault'    Tne  S.-S.  therefore,  as  the  result  of  all 
these  authorities,  holds  that  the  condition  in  the  receipt  given  for  Uiis  crate  of 
glass,  that  it  should  be  sent  at  the  owner's  risk,  cannot  receive  effect  to  the  ex- 
tent of  protecting  the  defenders  against  their  own  negligence  or  default,  or  that 
of  its  servants.     And  this  leads  to  a  consideration  of  the  facts  as  developed  by 
the  proofs.    It  was  shown  that  of  the  date  libelled  the  well-known  glass  manu- 
facturers, Messrs.  Pilkington  Brothers,  sent  the  pursuer  from  Glasgow  by  the 
defenders*  railway  two  crates  of  glass,  one  of  them  containing  common  window 
glass,  and  the  other  stronger  glass  of  two  different  kinds — 'obscured'  and  'rough 
rolled ' — and  that  while  the  first  of  these  was  delivered  with  no  more  than 
the  usual  breakage,  for  which  the  pursuer  made  no  claim,  the  contents  of  the 
other,  or  stronger  glass,  were  nearly  quite  destroyed  ;  for  while  in  all  it  con- 
tained thirty  sheets  of  glass,  twenty-four  of  them  were  entirely  broken,  and  the 
other  six  were  chipped.    It  was  also  shewn  by  a  respectable  and  skilled  per- 
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son  from  Messrs.  Pilkington's  establishment  that  this  crate  was  packed  in  the 
usual  way,  carefully  and  well,  and  that  there  was  no  reason  whatever  why  with 
ordinary  care  it  should  not  have  been  delivered  safely.  It  was  also  made  clear 
that  when  delivered  at  the  pursuer's  premises  the  glass  was  broken  as  stated, 
and  moreover,  that  the  top  spars  of  the  crate  were  shaken  and  loose,  and 
shewed  that  they  had  been  moved,  and  the  straw  was  in  disorder  and  a  piece 
of  glass  sticking  through.  It  was  receipted  for  as  broken.  It  was  also  well 
shewn  that  both  crates  were  despatched  at  the  same  time  and  delivered  at  the 
same  time,  the  one  shewing  no  ground  of  complaint  and  the  other  injured  as 
above  set  forth.  The  pursuer's  servant  who  received  them  said  that  the  broken 
one  had  the  appearance  of  having  fallen,  as  if  it  had  slipped  from  the  slings  of 
a  crane  or  the  like,  and  the  witness  from  Pilkington's  considered  it  must  have 
fallen,  unless,  indeed,  something  had  fallen  on  it.  No  direct  evidence  of  any 
particular  fall  or  of  any  special  act  of  negligence  or  default  was  given,  but  such 
was  hardly  to  be  expected,  and  the  pursuer's  contention  was  that  in  all  such 
cases  negligence  or  default  can  only  be  matter  of  inference,  and  was  truly  a 
proper  jury  question.  The  defenders  endeavoured  to  shew  that  the  breakage 
might  have  arisen  from  the  obscured  glass  and  rough  rolled  dass  having  been 
put  in  the  same  crate,  in  respect  that  tne  one  being  heavier  than  the  other  the 
heavier  would  press  on  the  weaker  and  so  break  it,  but  the  proof  failed.  The 
one  witness  examined  for  the  defenders  gave  his  opinion  that  this  might 
have  been  the  case,  but  he  had  to  admit  that  the  two  kinds  were  often  sent 
together,  and  that  he  never  knew  of  any  bad  consequences.  The  pursuer^s  wit- 
ness well  shewed  that  there  was  no  risk  in  their  being  sent  together,  and  that 
it  was  constantly  done  without  any  bad  result.  Besides,  there  was  a  spar  put 
between  the  two  kinds  to  separate  them.  Considering  the  evidence  given  of 
the  careful  packing  of  this  crate,  and  of  the  state  in  which  the  spars  of  the  crate 
were  when  delivered,  and  the  almost  total  destruction  of  its  contents,  joined 
with  the  fact  that  the  other  crate  of  weaker  glass  sent  away  with  it,  and  de- 
livered with  it,  was  uniniured,  together  also  with  the  fact  that  such  glass 
packed  as  this  was  is  usually  carriea  safely,  the  S.-S.  has  the  opinion  in  con- 
formity with  that  of  the  pursuer's  witnesses,  that  the  glass  was  broken  through 
the  crate  having  been  allowed  to  fall,  or  through  something  having  fallen  on 
it,  in  consequence  of  the  negligence  or  default  of  some  of  the  railway  servants. 
He  agrees  with  the  pursuer,  moreover,  that  it  is  not  to  be  expected  that  a  con- 
signor of  goods  can  trace  out  the  particular  time  or  place  where,  in  the  course 
of  transit,  such  negligence  or  default  did  actually  occur.  It  must  be  rare  if  he 
can  ever  do  more  than  raise  the  plain  inference  that  somewhere,  in  the  course  of 
transit,  this  did  occur,  and  here  the  pursuer  seems  fairly  to  have  discharged 
himself  of  this  obligation.  Therefore,  holding  that  there  was  this  negligence 
or  default,  the  S.-S.  considers  that  the  condition  in  the  receipt  given  for  this 

§lass,  to  the  eifect  that  it  should  be  sent  at  the  owner's  risk,  dia  not  protect  the 
efenders,  and  decree  will  go  out  against  them  for  the  sum  sued  for,  with 
expenses.  R.  S." 

Act, — /.  S,  Fleming, 
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« 

Sheriff-Substitute  Beatson  Bell. 

Scott  v.  Fbrouson.— Jan.  15, 1872. 

Election  of  Registrar— Registration  Act,  17  <&  18  Viet.  cap.  60— Poor  Law 

Amendment  Act,  8  <&  9  Vict  cap,  83 — Parochial  Board — Vote— Qualification 

Mandate. — At  a  special  meeting  of  the  parochial  board  of  Forgan  for  the  elec- 
tion of  a  registrar  for  that  parish,  in  terms  of  sees.  9  and  12  of  the  Registration 
Act,  of  the  members  present  34  voted  for  Mr.  Fei^guson,  and  27  for  Mr.  «cott, 
and  including  mandates  and  the  chairman's  casting  vote,  there  voted  for  Mr! 
Ferguson  in  all  55,  and  for  Mr.  Scott  54 ;  Mr.  Ferguson's  majority  was  thus  7 
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upon  the  former,  and  1  upon  the  latter  mode  of  voting.  A  protest  was  taken 
on  Mr.  Scott's  behalf  that  he  had  the  majority  of  good  and  valid  votes,  and  had 
been  duly  elected,  and  the  proceedings  were  appealed  to  the  Sheriff  under  aec 
12  of  the  Act    A  counter  protest  was  also  then  taken  on  behalf  of  Ferguson. 

At  the  hearing  it  was  contended  for  Scott— (1)  That  the  votes  of  mandatories 
were  valid ;  (2)  that  mandates  must  be  probative  ;  (3)  that  the  amount  upon 
which  an  heritor  was  assessed  for  support  of  the  poor  was  the  qualification  of 
ownership  ;  (4)  that  a  married  woman  could  not  vote  ;  (5)  that  joint  owners 
could  not  be  members  of  the  board  ;  and  (6)  that  a  body  of  trustees  could  not 
vote  or  act  at  the  board,    or  appoint  a  mandatory  to  represent  the  trust 

interest. 

For  Ferguson  it  was  objected— (1)  That  heritors,  members  of  the  board,  who 
were  also  members  of  the  kirk-session,  were  not  entitled  to  double  votes  ;  (2) 
that  an  heritor,  a  member  of  the  board,  could  not  delegate  his  power  of  appomt- 

ing  a  mandatory  to  another.  «       i  ^     -o       t        a         j 

Appellant's  authorities— Registration  Act,  sees.  8  and  9  ;  Poor  Law  Amend- 
ment Act,  sees.  22.  25,  26,  and  31 ;  FinUiy  v.  Lejfum,  8th  August  1859,  2 
Poor  Law  Mag.,  pp.  27,  29  ;  Alexand^  v.  Orr,  7th  May  1862  6  Poor  Law 
Mag.,  p.  bli-  Kay  Y.  Keddie,  14th  February  1866,  6  Scottx^  Law  Mag., 
p.  35  ;  opinion  of  Lord  Adv.  (Gordon),  D.  of  F.  (Moncreiff)  and  Sheriff  Munro, 
10  Poor  Law  Mag.,  p.  228  ;  of  Bankruptcy  (Scotland)  Act,  19  &  20  Vict 
cap.  79,  sec.  74  ;  RolJt8(m  v.  MitchtU,  May  17,  1871,  43  Jurist^  p.  409  ;  opinion 
of  Dean  of  Faculty  (Inglis),  7  Poor  Law  Mag.,  p.  194 ;  Ckalrmrs  v.  Blatk, 
April  24,  1867,  U  Poor  Law  Mag.,  pp.  366,  369;  Smith's  Poor  I^aw  Digest, 
pp.  16,  17 ;  Tfumpson  v.  Muir,  1st  December  1871,  Journal  of  Jurisprudence, 
1872,  p.  56  ;  and  ScoMw/k  Law  iJeporter,  p.  352.       ,^    ^  ^     ,    .      ,     .     rT>    • 

Respondent's  authorities— Registration  Act,  sec.  12  ;  Seton  s  Analyas  of  Itegis- 
tration  Acts  (fifth  edition),  sec.  9,  p.  12 ;  Valuation  Act,  17  &  18  Vict, 
cap.  91 ;  8  &  9  Vict.  cap.  83,  sec  22 ;  and  interpretation  ot  owner  in 
sec.  1 

The  S.-S.  pronounced  the  foUowing  interlocutor :— 

*'  Owpar,  Ibih  Jan.  1872.- Appoints  the  case  to  be  put  to  the  roll  that  parties 
may  be  heard  on  the  result  in  respect  of  the  number  of  votes  on  the  pnnciples 
laid  down  in  the  annexed  note.     ^  ,        ^  A.  BeatsoiJ  Bell. 

"  Note.^The  Sheriff  heard  parties  at  great  length  on  a  scrutiny  of  the  votes, 
and  he  has  come  to  be  of  opinion  that  various  votes  must  be  struck  off  both 
sides.  As,  however,  under  the  Act  there  is  no  written  record  of  objections,  and 
as  the  points  taken  were  so  numerous,  he  thinks  it  best  to  allow  the  result  m 
respect  of  votes  on  the  principles  he  has  laid  down  to  be  adjusted  in  Court.  He 
will  very  shortly  advert  to  the  principal  points  brought  before  him. 

**  1.  He  is  of  opinion  that  neither  of  the  candidates  is  disqualified  m  respect 

of  his  place  of  residence.  ...  ^.        r  xi_    i.      j  #     ^i. 

"  2.  The  S.-S.  thinks  that  it  is  competent  at  a  meeting  of  the  board  for  the 
election  of  reLdstrar  to  use  mandates.  The  Act  no  doubt  says  that  the  r^strar 
shall  be  elected  *  by  a  majority  of  the  votes  of  the  menibers  present,  but  he 
thinks  that  the  permission  to  grant  mandates  contained  in  the  other  parte  of 
the  Act  must  be  held  to  explain  the  word  *  present'  as  including  both  personal 
presence  and  presence  by  mandatory.  Various  decisions  by  Sheriffs  to  this 
effect  were  quoted,  and  although  a  contrary  decision  is  also  said  to  have  been 
delivered,  no  particulars  thereof  were  given.  The  same  point  was  decided  m 
this  Court  bv  the  predecessor  of  the  present  S.-S.,  and  it  would  be  vep^  mcon- 
venient  if  a  different  rule  were  now  to  be  followed.  The. analogy  of  the  Bank- 
rupt Act  is  strongly  in  favour  of  the  S.-S.'s  view,  . ,      ,    ,  ,        ^    ^  j 

"  3.  He  thinks  that  mandates  do  not  require  to  be  either  holograph  or  tested, 
and  that  if  they  clearly  express  the  desire  of  the  mandant  that  ^e  mandatory 
shall  represent  him,  and  are  given  under  his  hand,  that  this  is  sufficient 

"The  above  are  the  chief  objections  to  which  the  S.-S.  has  refused  to  give 
effect.  In  the  following  cases  he  considers  the  objections  well  founded,  and 
votes  will  full  to  be  sti-uck  off  the  liat,  xiz.  : — 
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"  1.  All  voters  whose  qualification  is  reduced  by  the  deductions  allowed  before 
assessment  below  £20.  By  sec.  22  of  the  Poor  Law  Act,  the  board  is  declared 
to  consist,  inter  alios,  of '  the  owners  of  lands  and  heritages  of  the  yearly  value 
of  £20  and  upwards.'  By  sec.  37  it  is  declared, '  that  in  estimating  the  annual 
Talue  of  lands  and  heritages,  the  same  shall  be  taken  to  be  the  rent  at  which, 
one  year  with  another,  such  lands  and  heritages  might  be  reasonably  expected 
to  let  ^m  year  to  year,  under  deduction  of  the  probable  annual  cost  of  the 
repairs,'  &c.  This  clause,  it  seems,  must  be  taken  in  connection  with  sec  22, 
and  thus  the  qualification  is  £20  after  allowing  the  deduction.  In  the  case  of 
Gilmour  v.  OaiA;,  18th  February  1852, 14  D.  521,  the  point  was  admitted  as  too 
clear  for  contention.  It  is  said  that  the  Valuation  Act  of  1854  altered  the  law, 
hut  the  S.-S.  can  find  nothing  in  that  Act  to  affect  the  constitution  of  a  parochial 
board. 

"  2.  The  S.-S.  is  very  clear  that  a  married  woman  cannot  vote  as  a  member  of 
the  board.  By  sec.  26,  the  husbands  of  the  owners  of  lands  and  heritages  are 
entitled  to  vote  and  act  in  right  of  their  wives.  In  the  present  case  a  husband 
voted  on  his  own  property  qualification,  and  a  wife  on  a  property  belonging  to 
herself,  thereby  giving  two  votes  instead  of  the  one,  to  which  the  nusband  alone 
-was  entitled  although  he  had  a  double  qualification.  In  another  case  a  wife 
voted,  her  husband  being  out  of  the  country,  which  the  S.-S.  thinks  equally 
incompetent,  but  this  is  one  of  the  votes  already  falling  to  be  struck  off  in 
respect  of  insufficient  qualification. 

'*  3.  The  S.-S.  thinks  that  a  double  qualification  cannot  give  a  double  vote,  and 
two  members  of  session  having  voted  both  as  such  and  as  proprietors,  a  single 
vote  for  each  must  be  disallowed. 

*'  4  Mrs.  Just  appears  in  the  Valuation  Boll  as  proprietrix  of  a  subject  of  £19. 
It  also  appears,  however,  from  entries  in  regard  to  other  subjects,  that  certain 
feu-duties  are  paid  to  her  which  would  bring  up  the  qualification  above  £20. 
She  is,  however,  not  assessed  on  these  feu-duties,  and  the  mention  of  them  in 
the  Valuation  Boll  is  merely  incidentaL  The  S.-S.  thinks  her  vote  (given  for 
Mr.  Scott,  cannot  be  entertuned. 

"  6.  The  power  of  attorney  by  Mr.  Scott  does  not  seem  to  the  S.-S.  to  be,  or  to 
imply  a  mandate  to  vote  at  the  parochial  board,  and  the  vote  (given  for  Mr. 
Scott)  must  be  disallowed. 

'*  6.  The  vote  for  Lord  Zetland  was  given  by  the  mandatory  of  his  mandatory, 
a  course  clearly  incompetent  under  the  Act,  even  though  the  power  of  attorney 
professes  to  authorize  it 

**  7.  The  vote  of  E.  P.  Harris  for  Mr.  Scott  must  be  disallowed.  The  entry  in 
the  roll  is  '  Miss  Harris,'  but  it  was  admitted  at  the  bar  that  the  eldest  sister 
is  Jessie,  who  appeared  and  voted  for  Mr.  Feiguson. 

**  Lastly,  the  S.-S.  has  to  deal  with  the  question  of  joint-owners.  In  considerinfi^ 
the  point  he  has  felt  much  difficulty  in  coming  to  a  decision.  On  the  one  hanci, 
it  seems  contrary  to  the  spirit  of  the  statute  to  disqualify  joint-owners,  either 
possessed  of  a  cumtUo  qualification  sufficient,  if  equally  divided  among  them, 
to  entitle  each  of  them  to  a  seat  at  the  board,  or  jomtly  amounting  to  one 
q ualification,  but,  on  the  other,  the  statute  has  provided  no  machinery  by  which 
tney  can  sit  or  vote,  and  the  S.-S.  has  not  found  himself  enabled  to  get  over 
this  difficulty.  With  respect  to  joint-owners  holding  property  sufficient  if 
equally  subdivided  to  qualify  all,  the  S.-S.  thinks  it  would  be  straining  the 
statute  to  hold  that  it  is  the  same  thing  whether  such  equal  division  has  taken 
place  or  not  The  joint-owners  may  not  in  point  of  fact  hold  their  joint-pro« 
perty  in  equal  shares,  in  which  case  one  mignt  have  more  and  the  others  lesa 
than  the  necessary  c^ualification.  Mr.  Guthrie  Smith  remarks  (Poor  Law, 
p.  16), '  The  ownership  which  gives  a  qualification  means  a  right  of  property 
oelonging  to  an  individual  in  a  specific  subject,  not  the  possession  of  an  inaeter- 
minate  share  (eandominium)  in  a  common  subject  (do7nimum  conwnuney 

**  Again,  as  to  tnistees  or  other  joint-owners  claiming  to  vote  as  for  one  quali- 
fication, the  S.-S.,  though  with  much  reluctance,  has  come  to  be  of  opinion  that 
Ihey  are  not  members  of  the  board.    Collectively,  aa  Mz;  Smith  says,  they  '  fona 
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the  owner.'  But  a  collective  person  cannot,  unless  some  provision  is  made  for 
the  purpose,  be  the  member  ot  a  board.  Are  all  entitled  to  be  present,  are  all 
entitled^to  8x>eak  1  If  not,  who  is  ?  Must  the^  agree  among  themselves  as  to 
a  spokesman  and  a  voting  member  ?  Could  a  dissenting  minority  of  the  trustees 
appear  and  speak  in  opposition  to  the  collective  vote  given  in  their  name  by  the 
majority  ?  All  these  difficulties  make  it  plain  that  without  some  provision  as 
to  selecting  one  of  their  number  as  a  member  of  the  board  (which  the  statute 
does  provide  for  in  regard  to  the  votes  of  joint-owners  of  subjects  under 
j£20),  it  is  impossible  to  hold  that  trustees  or  those  in  a  similar  position  can 
vote.  A,  B.  B." 

For  Mr,  Scoti — Thos,  Mitchell,  Cupar,  ani  Thos.  Chngleton,  Dundee, 
For  Mr.  Ferguson — A.  NichoUon,  Cupa/r,  and  J2L  Boyd^  Dundee, 


SHERIFF  COURT  OF  PERTHSHIRE. 

SherifiTs  Tait  and  Babclat. 
M'Kat  v.  Highland  Rt.  Co.— March  1872. 

Carrier — Arrestment  of  luggage  in  the  hands  of  a  Railway  Cornpany. — ^A  short 
time  ago,  Catherine  M'K^ay,  a  domestic  servant,  and  then  residing  in  Dunkeld, 
presented  a  petition  to  the  Sheriff  of  Perthshire  against  the  HigUand  Railway 
Company,  setting  forth  that  they  wrongously  and  imwarrantably  withheld,  and 
refused  to  deliver  to  her,  a  chest  or  trunk,  and  a  travelling-basket,  containing 
her  body-clothes,  notwithstanding  that  they  had  no  lien  or  right  of  retention 
over  the*  same,  and  praying  for  immediate  delivery.    On  the  cauing  of  t^e^case, 
the  Railway  Company  stated,  in  defence,  that  upon  a  certain  day  the  articles  in 
dispute  had  been  brought  to  the  Dunkeld  Station  of  their  railway  for  con- 
veyance by  them  to  Aberfeldy,  and  while  in  their  possessioA  at  Dunkeld 
Station,  were  arrested  in  their  hands,  for  a  debt  of  the  owner  to  Mrs.  Sime, 
draper,  Dunkeld,  at  the  latter's  instance.    It  was  also  pleaded  that,  as  the 
goods  were  thus  legallv  attached,  the  station-master  had  no  option  but  to  detain 
them,  and  he  did  det^  them  ;  but  the  Compcmy  were  willine  to  deliver  them 
up  on  getting  a  guarantee  from  the  owner,  indemnifying  uiem  against  any 
action  at  the  instance  of  the  arrester  ;  that,  assuming  the  competency  of  the 
arrestment  was  doubtful,  it  did  not  lie  with  the  Railway  Company  to  discuss 
it,  and  they  were  justified  in  observing  it.    The  Sheriff  thereupon  ordered  the 
arrester,  Mrs.  Sime,  to  be  called  as  a  party,  and  she  having  appeared  by  an 
agent,  declined  to  support  the  arrestment,  which  was  withdrawn.      The  Sheriff 
then  ordered  delivery  of  the  articles  to  be  made,  and  allowed  proof  of  the  cir- 
cumstances with  a  view  of  deciding  the  question  of  expenses.      A  proof, 
however,  was  rendered  unnecessary  by  parties  adjusting  a  joint-minute  of 
admissions,  in  which  it  was  set  forth,  that  the  trunk  and  l)asket  had  been 
brought  to  the  station  by  an  hostler  from  a  hotel  in  Dunkeld  a  few  minutes 
before  the  advertised  time  of  starting  of  the  morning  mail  from  the  South,  who 
explained  that  they  were  to  go  by  it,  to  Aberfeldy,  along  with  a  servant  from 
the  hoteL    That  a  young  woman  then  came  on  the  platform,  and  stated  to  a 
railway  porter  that  the  luggage  was  hers,  and  requested  him  to  label  it  for 
Aberfeldv,  which  was  done,  and  it  was  placed  on  one  of  the  railway  barrows ; 
that  while  there,  and  the  girl  was  sitting  close  bye,  Henry  Ritchie,  messenger, 
Dunkeld,  came  up,  bringing  along  with  him  the  station-master,  and  served  upon 
the  latter  a  schedule  of  arrestment.    The  case  came  up  for  debate  on  Thursday 
last,  when  it  was  argued  for  the  petitioner  that  the  arrestment  was  wholly  inept 
(I)  because  the  body-clothes  of  a  domestic  servant  were  not  imder  any  circum- 
stances arrestable ;  and  (2)  as  the  articles  were  not  in  any  sense  in  the  custody 
or  within  the  control  of  tne  Railway  Company  so  as  to  render  them  liable  to 
arrestment,  the  action  which  had  been  brougnt  was  the  only  course  the  peti- 
tioner could  follow,  and  she  was,  therefore,  entitled  to  expenses.    On  the  other 
hand|  it  was  contended  that  the  Company  were  not  the  proper  parties  to  judge 
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of  the  legality  or  illegality  of  an  arrestment  far  less  one  of  their  station- 
masters  ;  and  asthe  station-master  in  the  present  instance  was  informed  by  the 
officer  that  an  arrestment  was  laid  in  the  hands  of  the  Company  by  delivery  of 
the  schedule,  he  was  justified  in  observing  it ;  and  that,  had  the  petitioner 
felt  aggrieved,  her  proper  course  would  have  been  to  present  an  application 
for  lecal,  or  a  multiplpponding.  The  Sheriff  has  issued  the  foUowing  inter- 
locutor : — 

**  Perth,  I9th  Janvary  1872. — Having  heard  parties'  procurators,  and  the 
joint-minute  of  admissions  of  facts :  Finds  that  the  arrestment  used  on  the  19th 
October  was,  under  the  whole  combined  circumstances,  inept  to  warrant  the 
defenders  retaining  the  trunk  and  travelling-basket  containing  the  articles 
enumerated  in  the  petition  :  Therefore,  finds  the  action  for  delivery  justified  ; 
and  it  being  admitted  that  the  articles  were  delivered  up  since  the  interlocutor 
of  3d  November  last,  finds  the  action  upon  the  merits  exhausted  ;  but,  under 
the  circumstances,  finds  the  pursuer  entitled  to  expenses  (but  on  the  lowest 
scale).  Allows  an  account  tnereof  to  be  lodged,  and  remits  the  same  to  the 
auditor  to  tax,  and  decerns.  Hugh  Barclay. 

"  Note. — There  remains  no  question  but  that  under  the  whole  circumstances 
as  now  admitted,  the  arrestment  was  wholly  incompetent  and  without  any  legal 
effect  whatever.  The  arrestor  wisely  declined  to  support  her  diligence.  It 
may  be  that  under  certain  special  circumstances  where  goods  are  in  th3  absolute 
custody  of  a  railway^  and  who  have  a  lien  over  them  lor  carriage,  they  may  be 
competently  arrested,  but  in  the  present  case  the  pursuer^s  propertv  was  never 
properly  dissevered  from  herself.  If  it  was  competent  to  arrest  her  luggage 
whue  for  a  few  minutes  lying  on  the  platform,  it  would  equalljf  have  been  so 
to  arrest  them  in  the  van  after  being  deposited  there,  or  even  inside  the  carriage 
in  which  the  pursuer  was  seated.  There  was  no  separate  charge  made  for  her 
Inggage,  the  carriage  of  which  was  included  in  her  personal  fare.  No  doubt 
where  there  is  a  colourable  arrestment  the  station-master  should  be  allowed 
time  to  consult  his  superior  officers ;  but  in  the  present  case  the  arrestment  was 
so  palpably  absurd  that  there  was  no  room  for  dubiety.  Besides,  the  command 
of  the  telegraph  gave  an  opportunity  for  an  answer  before  the  evening  of  the 
19th  October.  The  action  was  brought  next  day,  which  at  first  sight  seems 
somewhat  despatchful ;  but  then  it  is  admitted  that  considering  the  nature  of 
the  articles  withheld  there  was  extreme  urgency  for  the  pursuer  naving  posses- 
sion of  her  effects,  and  it  is  admitted  that  a  demand  was  made  by  a  law-agent 
on  the  next  day,  although  it  does  not  appear  at  what  time,  or  whether  before  or 
after  the  presenting  of  the  petition.  After  the  commencement  of  the  action  the 
defenders  had  full  time  to  make  inquiry  into  the  facts,  and  on  discovering,  as 
they  ought,  the  illegality  of  the  arrestment,  delivery  should  have  been  imme- 
diately offered.  Instead  of  this  they  insisted  either  upon  the  arrestment  being 
withdrawn,  or  a  guarantee  granted  by  the  pursuer  to  indemnify  them  against 
any  claim  upon  the  part  of  the  arrestor.  This  rendered  notice  to  the  arrestor 
necessary ;  and  it  was  not  until  her  declining  to  support  her  arrestment  that, 
on  the  3d  November,  the  order  was  given  on  the  defenders  to  make  delivery. 
The  defenders  contended  that  the  pursuer  ou^ht  to  have  presented  a  petition 
for  recall  of  the  arrestment  or  brought  a  multipleponding  m  their  name.  But 
the  obvious  answer  to  this  is  that  such  proceedings  would  have  been  attended 
with  as  much  if  not  more  delay  and  expense  than  the  present,  and  in  both, 
especially  in  the  latter,  there  would  have  oeen  a  recognition  of  the  arrestment. 
The  defenders  further  contended  that  the  pursuer  should  have  consented  to 
their  motion  for  a  remit  to  the  Small-Debt  Roll  on  the  question  of  expenses. 
The  pursuer  ought  certainly  to  have  consented  to  such  a  cheap  mode  of  pro- 
cedure, but  it  is  more  than  doubtful  whether  a  remit  for  such  a  purpose  can  be 
insisted  on  without  the  express  consent  of  both  parties.  H.  B." 

On  a  reclaiming  petition  and  answers,  drawn  by  counsel,  the  Sheriff 
adhered,  without  aading  any  note. 

Act. — WiUiam  Beid. AU.-^MackemU  dt  Dickson, 
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SHERIFF  SMALL  DEBT  COURT  OF  PERTHSHIRE. 

Sheiiff-Substitute  Babglat,  LL.D. 

Leitch  V,  Maltman,  Taylor,  Graham,  Sharp,  and  Tract. — April  12, 1872. 

Reparation — Trade  Union — Intimidation. — The  case  is  fully  explained  in  the 
following  judgment : — "  This  is  an  action  concluding  that  *  the  defenders  are 
conjuncUy  and  severally  owing  the  complainer  the  sum  of  £12  sterling,  being 
the  loss,  injury,  and  damage  sustained  D^  the  complainer  through  the  fault  m 
the  defenders ;  and  as  a  solatium  to  him,  in  consequence  of  the  defenders 
having,  all  and  each  of  them,  on  or  about  the  12th  day  of  March  1872,  at  or 
near  the  dwelling-house  at  present  in  the  course  of  erection  on  the  form  of 
Aldie,  in  the  parish  of  Fowlis- Wester,  illegally  and  unwarrantably,  and  through 
an  illegal  and  unwarrantable  combination  on  the  part  of  the  defenders  to  injure 
the  complainer,  stated  to  and  threatened  John  Qraham,  builder,  Crieff,  in  whose 
employment  the  complainer  and  the  defenders  then  were,  that,  unless  the  said 
John  Qraham  dismissed  the  complainer  from  his  employment,  the  defenders 
would  all  leave  the  same,  in  consequence  of  which  statement  and  threat  the  said 
John  Graham  was  coerced  into  dismissing,  and  did  dismiss,  the  complainer  from 
his  service,  on  or  about  the  said  12th  day  of  March  1872,  whereby  he  has  sus> 
tained  loss,  injury,  and  damage  to  the  extent  of  £12  sterling.' 

"  The  facts  of  the  case  are  few  and  simple.  The  pursuer  and  defenders  were 
in  the  service  of  Mr.  Graham,  builder,  as  stone  masons,  engaged  on  the  same 
building.  Under  the  terms  of  the  contract  of  service  (which  appears  to  be  the 
general  rule  of  that  trade)  any  workman  might  leave,  and  the  master  might 
dismiss  any  workman,  at  any  hour  of  the  day,  the  wages  to  be  paid  and  received 
being  calculated  by  the  hour.  The  defenders  are  members  of  a  local  union  or 
lodge.  The  pursuer  was  not  on  the  day  libelled,  but  had  been,  a  member  of 
some  such  union  or  lodse  in  another  part  of  the  country.  On  the  dav  libelled 
one  of  the  defenders  had  some  conversation  with  the  pursuer  as  to  his  becoming 
a  member  of  their  local  lodge.  He  at  first  agreed  to  become  a  member,  but 
some  altercation  ensued  as  to  the  amount  of  money  to  be  paid  for  entry,  in 
which  the  parties  ultimately  disagreed.  The  defenders  thereon  withdrew  to 
their  Mons  Sacer — ^the  quarry — and  a  vote  was  taken  as  to  their  future  mode  of 
action,  which  was  illustratea  by  their  mode  of  operation.  One  of  their  number 
intimated  to  the  master  that  he  must  either  dismiss  the  pursuer,  or  that  they 
would  leave  his  service,  and  that  instanter.  The  master  then  spoke  to  the 
defenders  collectively.  On  the  master  putting  the  question  to  them  severally, 
whether  they  insisted  on  the  pursuer  being  dismissed,  with  the  alternative  that, 
if  not,  they  would  leave,  he  received  an  answer  from  each  in  succession,  which, 
although  very  equivocal,  its  meaning  was  very  clear,  and  left  no  doubt  on  the 
master's  mind,  as  well  as  that  of  the  pursuer,  of  the  nature  of  the  defenders' 
iesolution.  Mr.  Graham  accordingly  discharged  the  pursuer,  paying 'him  a 
sum  to  account,  and  the  remainder  on  the  following  paynight.  On  the  pursuer 
taking  his  departure  from  the  field  of  operation,  the  defenders  resumed  their 
work,  but  after  a  half-hour  beyond  the  usual  interval  allowed  for  dinner.  The 
whole  actings  of  the  defenders  in  the  matter  were  clearly  indicative  that  they 
were  under  the  impression  they  were  dealing  with  a  matter  w^herein  there  was 
no  small  risk  of  danger  and  hazard  of  consequences. 

''  The  pursuer  now  pursues  the  defenders  for  damages,  because  of  losing  his 
employment  through  the  alleged  ^illegal  and  unwarrantable'  act  of  the  de- 
fenders *  in  combination.'  To  enable  the  pursuer  to  recover,  he  must  clearly 
prove  that  the  defenders'  conduct  was  illegal.  Whatever  might  have  been  the 
decision  before  the  repeal  of  the  Combination  Laws,  the  Sheriff-Substitute  is 
unable  to  discover  the  illegality  under  the  existing  law  imder  the  Trades  Union 
Act  34  &  35  Vict.  cap.  31,  and  '  The  Criminal  I^w  Amendment  Act '  of  the 
same  Session,  cap.  32. 

«  Kg  doubt  the  defenders'  joint  conduct  did  directly  issue  in  the  parsaer  losing 
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employment  for  a  time,  and  so  may  be  consideied  a  restraint  npon  trade  on  the 
one  hand,  and  an  interference  with  the  liberty  of  an  individual  subject  on  the 
other.  But  without  doubt  the  scope  of  all  modem  legislation  is  for  the  utmost 
freedom  in  the  labour  market  on  the  one  hand,  allowing  the  labourers  to  obtain 
the  highest  price  they  can  get  for  their  labour ;  and,  on  the  other  hand,  the 
masters  to  purchase  the  same  labour  at  the  cheapest  rate  at  which  they  can 
obtain  it.  This  principle  is  clearly  brought  out  by  the  2d  and  3d  sections  of 
the  first-cited  Act,  by  declaring  it  not  unkiwful  to  form  Trades  Unions,  though 
they  are  expressly  *in  restraint  of  trade.'  The  Sheriff-Substitute  is  quite 
aware  that,  whilst  an  act  either  of  master  or  servant  may  not  come  within  the 
province  of  crvminal  law,  yet  that  a  private  party  may,  nevertheless,  civilly 
recover  damages  in  consequence  of  the  same  act ;  and  other  acts  may  make  a 
person  subject  to  consequences  both  criminal  or  penal,  as  well  as  civil.  But  it 
IS  obvious  in  reading  the  two  cited  Acts  in  connection,  that  the  Legislature 
intended  that  everything  beyond  the  specified  Acts  prohibited  by  the  statute 
were  to  be  held  lawful,  and  rather  to  be  protected,  and  even  encouraged.  As 
8et  forth  in  the  title  of  the  last-cited  Act,  everything  that  was  not  accompanied 
with  violence,  threats,  or  molestation,  was  permissible,  and  could  not  sanction 
proceedings,  either  criminal  or  civil. 

"  In  the  present  case  there  was  an  absence  of  all  violence,  threats,  or  molesta- 
tion. There  was  no  rattening  or  picketing  ;  that  is  understood  to  mean  the 
withdrawing  the  tools  of  an  objectionable  workman,  or  dogging  and  besetting 
his  steps,  it  was  quite  pennissible  to  the  five  defenders  to  have  left  iisithout 
giving  any  reason  whatever  for  their  exodus  ;  and  in  that  case  it  never  could  be 
maintained  that  either  the  master  or  the  pursuer  could  have  any  ground  of  com- 
plaint. Had  the  defenders  given  a  false  reason,  such  as  charging  the  pursuer 
with  dishonesty,  or  other  immorality,  that  would,  of  course,  have  been  of  itself 
actionable  ;  and  the  loss  of  employment  would  then  have  been  an  item  of  real 
damage,  as  the  result  They  did  give  or  insinuate  their  reason,  involving,  as  it 
did,  the  dismissal  of  the  pursuer ;  but  then  the  reason  was  not  defamatory ; 
and  it  was  equally  in  the  power  of  the  master  to  have  dismissed  them,  or  rather 
to  have  accepted  their  resignation,  and  continued  with  the  services  of  the 
pursuer  alone,  or  supplied  the  place  of  the  emigrants  by  an  equal  number,  more 
or  less,  of  non-unionists,  or  unionists  who  were  not  carrying  the  doctrine  or 
practice  of  excommunication  to  the  same  degree.  It  would  have  been  equally 
competent  for  the  pursuer  to  have  insisted  with  the  master  that  he  should  dis- 
miss the  defenders  as  unionists ;  and  if  he  had  done  so,  the  defenders  would 
have  no  more  claim  i^sainst  the  pursuer  than  the  pursuer  has  now  against  them. 
In  like  manner,  Mr.  Graham,  or  any  master,  ma^  make  it  a  rule  that  they  will 
engage  no  servant  who  is  a  unionist,  and  dismiss  any  servant  so  soon  as  he 
enters  the  pale  of  a  union  ;  and  no  action,  criminal  or  civil,  could  be  brought 
against  sucn  master. 

''  In  the  present  case  the  damage  is  contingent  and  prospective.  The  pursuer 
might  have  got  instant  employment  elsewhere,  even  at  a  higher  rate  of 
remuneratioiL  If  he  is  now  entitled  to  recover  for  three  weeks,  it  is  not  easy 
to  see  why  not  for  as  many  months,  as,  bein^  under  the  ban  of  the  union,  he 
might  fail  in  obtaining  employment  for  an  inaefinite  time. 

''  The  Sheriff-Substitute  nas  had  several  decisions  quoted  to  him  ;  but  he  is  of 
opinion,  he  can  only  look  to  those  given  since  the  passing  of  the  two  Acts  before 
noticed,  which  placed  the  law  of  master  and  servant  upon  a  totally  new  and 
more  liberal  basis.  There  is  a  case  reported  in  the  *  Beehive '  of  January  the 
20th  last,  where  the  Recorder  at  Bolton  Sessions  set  aside  a  conviction  of  a 
Justice  under  the  '  Criminal  Law  Amendment  Act'  A  stone  mason  had  been 
convicted,  and  sentenced  to  imprisonment  for  one  month,  for  having  obtained 
the  dismissal  of  a  fellow-worker  by  getting  the  other  men  at  the  work,  to  leave 
because  the  obnoxious  man  refused  payment*  of  a  union  fine.  No  doubt  the 
case  was  criminal ;  but  the  Recorder  clearly  expressed  a  decided  opinion  that, 
unless  there  was  coercion,  violence,  or  threat,  there  could  be  no  o^nce,  either 
dvil  or  criminal.    An  adverse  decision  was  laid  before  the  Sheiiff-Subetitute^ 
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given  by  SheiifT  Logie  of  Aiidrie.  That  was  a  case  in  almost  all  respects 
similar  to  the  present,  even  as  to  the  disputed  amount  to  be  paid  as  entry 
money.  Sheriff  Logie  awanled  three  guineas  of  damages  to  the  dismissed  ser- 
vant.  The  Sheriff-Substitute  has  great  respect  for  the  shrewdness  and  good 
sehse  of  Sheriff  Logie,  but  he  is  unable  to  reach  the  same  conclusion.  That 
gentleman  has  had  more  experience,  perhaps,  than  any  other  local  magistrate 
with  the  working  of  the  contract  of  service  in  his  extensive  mining  district ; 
but  it  is  therefore,  possible,  that  unwittingly  the  intelligent  Judge,  from  prac- 
tical experience  of  the  impolicy  of  so  great  and  sudden  a  relaxation  oi  the 
former  rigid  law,  has  allowed  himself  to  be  influenced  by  the  question  of  policy, 
and  thus  to  outweigh  the  common  rules  of  law.  The  Sheriff-Substitute  ex- 
cludes all  such  views  of  political  economy,  and  adopts  only  the  sure  and  sound 
doctrine,  that  no  damages  can  be  recovered  unless  tiiere  be  a  wrong  unlawfully 
done.  It  would  be  unwise  for  a  Judge  to  enter  the  wide  field  of  economicid 
science,  and  consider  the  somewhat  abstract  and  delicate  questions  of  the  con- 
flict between  capital  and  labour  now;  agitating  society  ;  and  the  sooner  and 
surer  such  be  settled  the  better  for  the  comfort  of  employer  or  employed,  and 
the  best  interests  of  the  country  at  large,  which  ultimately  must  suffer. 

"  The  Sheriff-Substitute  will,  therefore,  assoilzie,  but  without  costs,  seeing  the 
novelty  and  delicacy  of  the  case,  and  that  the  defenders  did  not  act  in  the 
straightforward  manner  they  should  have  done.  Hugh  Babclay." 

Pursuer's  Agent — Alexanaer  Graham,  Solicitor,  Orieff, 

Vefenderi^  Agent — Henry  JVhyte,  Solidtar,  Perth, 


fiotts^  of  CajBCB  in  J^ouBt  ot  |Carb0. 


Forbes  v.  Watt.— April  22. 

(Not  Reported  in  Court  of  Session. — See  9  Macph.  96.) 

Landlord  and  Tenant — Lease  binding  against  Singular  Successor — Homologa-^ 
lifyf^ — Appellant,  Forbes  of  Haddo,  sought  declarator  that  certain  tenants  on 
the  estate  which  he  lately  purchased  haS  no  valid  leases  binding  a^nst  him 
as  purchaser  or  singular  successor.  Defenders  relied  on  long  possession  under 
missives  of  lease,  which  they  contended  had  a  binding  effect  against  a  third 
party.    The  C.  of  S.  decided  in  favour  of  the  tenants,  whereupon  the  landlord 

appealed. 

The  Lord  Chancellor  (Hatherley).  The  case  seemed  to  have  arisen  on 
the  construction  of  two  instnmients  which  had  not  been  framed  with  much 
accuracy  of  language.  In  1784,  Lord  Seafield,  the  then  owner  of  the  property, 
had  let  the  Mams  of  Crombie  to  one  tenant,  and  the  farms  of  Tillyfan  and 
Scottswood  to  another  tenant  But  in  1784  he  let  the  Mains  of  Crombie  to 
one  Dawson,  for  two  periods  of  nineteen  years,  and  thereafter  for  the  lifetime 
of  a  person  to  be  named  by  the  tenant  in  the  thirty-eighth  year  of  the  lease. 
In  the  year  1785,  he  also  let  the  farm  of  Tillyfaflf  to  Dawson,  to  endure  for  the 
same  space  of  time  as  the  lease  of  Mains  of  Crombie.  Some  contention  has 
arisen  on  the  proper  construction  of  the  latter  instrument,  for  the  two  leases 
would  not  end  at  the  same  date  when  the  life  must  be  selected  by  the  tenant 
for  the  further  continuance  of  such  leases.  If  the  mere  construction  of  the 
instruments  were  alone  looked  to,  there  might  be  considerable  doubt  as  to  the 
decision  ;  but  when  it  was  considered  that  the  instruments  were  badly  drawn 
up,  great  weight  must  be  given  to  the  actings  of  the  parties  afterwards.  It 
seems  that,  after  the  thirty-eight  years  of  the  first  lease  came  to  an  end,  there 
was  no  nomination  then  made  for  a  life  for  its  further  continuance.    But  after 
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tbe  thirty-eigbt  years  of  the  second  lease  had  expired,  the  life  was  nominated 
\}y  the  tenant  and  accepted  by  the  landlord.  The  entries  on  the  books  shewed 
that  thereafter  both  farms  were  treated  as  one  holding  so  far  as  the  lease  was 
concerned,  and  the  life  of  the  ^rson  nominated  for  the  continuance  of  both 
leases.  Therefore,  even  if  the  time  had  originally  expired  for  naming  the  life 
as  to  one  lease,  yet  if  the  landlord  chose  to  waive  that,  and  to  accept  the  nomi- 
nation at  a  later  stage,  that  was  quite  sufficient.  Such  seemed  to  be  the  case 
here,  and  such  was  known  to  be  the  case  at  the  time  of  the  purchase  of  the 
pxoperty  by  the  appellant  The  landlord  must  be  taken  to  have  known  that, 
since  1830  at  least,  the  same  lease  was  considered  by  the  tenant  as  binding  for 
both  farms,  and  it  was  not  now  competent  for  the  purchaser,  who  represented 
the  landloid,  to  treat  the  lease  as  void.  For  these  reasons  the  judgment  of  the 
Court  below  must  be  affirmed. 

Lord  Chelmsford.  The  recognition  by  the  landlord  at  different  times  was 
sufficient  to  make  the  leases  valid,  however  informal  at  first  There  was  evi- 
dence sufficient  that  a  life  had  been  nominated  by  the  tenant,  and  accepted  by 
the  landlord.  It  was  true  that  for  about  two  years  there  had  been  a  vacancy 
in  one  farm  as  r^jards  the  lease,  but  that  was  merely  because  it  had  been 
intended  all  along  uiat  when  the  thirty-eight  years  of  the  first  lease  expired, 
the  tenant  should  wait  until  the  thirtv-eight  years  of  the  second  lease  should 
also  expire,  and  so  enable  one  life  to  be  nominated  for  both  farms.  That  was 
the  footing  on  which  the  tenant  had  acted  all  along.  The  position  of  the  tenant 
■was  well  known  at  the  time  of  the  purchase  of  the  property  by  the  appellant, 
and  there  was  no  reason  for  his  endeavouring  now  to  repuoiate  the  leases. 
The  jud^ent  of  the  Court  below  was  therefore  right 

Lord  CoLONSAY.  The  leases  had  no  doubt  been  framed  in  a  very  loose  way 
by  the  local  factor,  but  owing  to  the  uniform  dealings  of  the  parties  all  along, 
it  was  clear  that  both  farms  were  to  be  held  togetner  for  one  term,  and  by 
nominating  the  same  life  as  the  limit  of  duration  for  both.  All  this  was  pub- 
licly known  long  before  the  sale  of  this  property,  and  therefore  the  Court  below 
was  right 

Affirmed  with  costs. 


fUrUB  ot  ^tiBtB  in  Court  ot  SzB&xan. 


FIRST  DIVISION. 
(Before  Seven  Judges.) 

LOVE  V.  LANQ  AND  OTHERS. — Jum  7. 

JuHiee  of  Peace — Roctd — General  Turnpike  Act — In  December  1865,  the  road 
trustees  of  Ayrshire  resolved  to  adopt  proceeding  under  sec.  70  of  the  Ceneral 
Turnpike  Act,  for  shutting  up  a  piece  of  road  lying  between  a  sand  quarry  near 
Fairhe  Bum  and  the  turnpike  road  at  Fichen,  m  the  parish  of  Largs,  as  heins 
useless  and  of  no  importance  to  the  public  Pursuer,  who  is  clerk  to  the  road 
trustees  in  the  district  of  Beith  and  Laigs,  accordingly  presented  an  application 
imder  the  statute  to  the  Justices  of  the  Peace  for  Ayrshire,  craving  to  nave  the 
road  shut  up.  Advertisements  having  been  ordered  and  inserted  in  terms  of  the 
statute,  at  a  meeting  of  the  Justices  Lang  and  others  appeared  as  objectors  for  the 
public  interest  The  Justices  subsequently  ordered  a  proof  of  the  averments  of 
the  parties.  After  considering  ^e  proof,  the  Justices  round,  by  a  majority,  that 
pursuer  had  failed  to  prove  that  the  road  had  become  useless,  and  refused  to 
grant  authority  for  closing  the  road,  and  found  de&s.  entitled  to  expenses. 
VeM,  account  was  accordingly  taxed,  and  the  taxed  amount  came  to  ^156, 
186. — ^for  which  Bum  decree  against  tiie  pursuer  was  granted.    The  trusteesi 
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as  repreeented  hj  Mr.  Love,  brought  this  reduction  of  the  decree  of  the  Justices. 
The  L.  0.  (Ormidale^  reported  the  case  to  the  Second  Division.  The  case  was 
argued  in  February  last,  and  was  subsequently  put  out  for  a  rehearing  before 
seven  Judges. 

Pursuer  argued  that  the  Justices,  acting  under  sec  70  of  the  General  Turnpike 
Act,  had  no  power  to  order  a  proof  or  find  for  expenses,  the  power  confenea  on 
them  by  that  statute  being  merely  ministerial  and  not  judicial. 

Defenders  maintained  that,  where  there  were  conflicting  statements,  the 
Justices  were  bound  to  inquire  into  the  facts,  and  as  Judges  by  the  common  law 
of  the  countrv  they  had  power  to  find  for  expenses.  The  Court  imanimously 
reduced  the  decree  of  the  Justices  upon  the  ground  that  the  power  conferred 
upon  them  by  the  statute  was  purely  ministenal,  and  it  was  not  competent  for 
them  to  treat  the  question  judicially  and  find  for  expenses. 

Act, — SoL-Gen,  Clarhj  Adam,  Agents — Tods,  Murray  <&  Jamieson,  WS. 
•AIL  Millar,  Q.a,  HalL     AgerUs-yT.  S.  B.  D.  Boss,  IF^. 


SECOND  DIVISION. 
Special  Case  fob  Connel's  Tbustees  v.  Connel  and  Others. — Marth  16. 

Foreign — Will — Lex  loci  actus — 31  S  32  Vict,  c.  100,  s,  29. — In  this  special 
case  it  was  held  that  a  will  executed  in  England,  and  according  to  the  formali- 
ties of  the  law  of  England,  ijs  effectual  to  carry  heritage  in  Scotland  under  the 
29th  section  of  the  Titles  to  Land  Consolidation  Act  1868.  A  testameut, 
executed  according  to  the  kv  loci  actus,  is  effectual  to  carry  moveables  in 
Scotland,  and  according  to  the  words  of  the  section  it  must  carry  land  also. 

Act — SoL-Gen,  dark,  W,  A,  Brown,  Agents — Bichardson  db  JohnsUniy  W,S» 
AU,  Fraser,  B,  V.  CampbelL    Agent — James  Young, 

Mabianski  V,  Jackson. — May  29. 

Landlord  and  tenant — Sheriff— Bemit, — Marianski,  tenant  of  a  house  belong- 
ing to  respt.  on  a  nineteen  years'  lease,  presented  a  petition  to  the  Sheriff  of 
Lanarkshire,  setting  forth  that  the  house  was  not  in  a  habitable  state,  and 
craving  the  Sheriff  to  ordain  respt.  to  put  it  in  tenantable  repair.  The  S.-S. 
(Spens)  remitted  to  Findlay,  a  builder  in  Glasgow,  to  report  what  repaiiB,  if 
any,  were  necessary  to  put  the  house  in  habitable  repair;  and  Findlay  reported 
that  certain  repairs  must  be  executed  to  put  the  house  in  that  condition.  The 
S.-S.  ordained  the  execution  of  some  of  tnese  repairs,  but  held  that  the  lathing 
and  strapping  of  two  rooms  (which  the  reporter  stated  to  be  necessary)  was  not 
such  a  repair  as  the  landlord  was  bound  to  make,  as  the  walls  of  these  rooms 
had  not  originally  been  lathed  and  strapped.  The  Sheriff  (Glassford  Bell)  ad- 
hered. Marianski  appealed.  The  Court  recalled,  and  found  that  all  the  repairs 
which  the  reporter  had  stated  to  be  necessarv  to  make  the  house  habitable  must 
be  executed,  the  report  of  the  man  of  skill  being  final  as  to  what  repairs  were 
required  in  the  circumstances. 

Act, — Scott,  Bobertson,  Agent —  W,  Limngstone,  SS, (7.— — ^tt. — M^Larefif  Or- 
phoot.    Agents — Jardine,  Stodart  <§  Frasers,  W,S, 


THE 
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PAPEES  OF  SCOTTISH  LAW  AMENDMENT  SOCIETY.^ 

A  PROPOSAL  TO  FACILITATE  THE  ABOLITION  OF  FEUDAL 

CONVEYANCING. 

By  FREDERICK  HALLARD,  Esq.,  Advocate,  one  of  the  Sheriff- 
Substitutes  OF  Midlothian. 

I  OWE  an  apology  to  the  Society  for  bringing  before  them  a  pro- 
posal which  is  Dot  new  even  in  my  hands  Its  leading  feature — 
the  extinction  of  feu-duties  by  purchase — lies  on  the  very  surface 
of  the  subject.  More  than  eleven  yeare  ago,  I  proposed  this  obvious 
outlet  from  the  intricacies  of  feudal  tenure,  at  the  Glasgow  Meeting 
of  the  Social  Science  Congress.  My  paper  met  with  no  measure  of 
success,  except  the  negative  one  of  eliciting  an  adverse  criticism 
from  two  eminent  persons  not  in  the  least  likely,  from  their  position 
in  life  and  previous  career,  to  concur  on  a  question  of  Law  Reform. 
They  did  not  exactly  concur  on  this  one ;  but  neither  was  there  any 
contradiction  between  them.  I  was  not  in  the  fortunate  position 
of  being  able  to  set  the  opinion  of  one  antagonist  against  the 
opinion  of  the  other.  From  quite  opposite  but  perfectly  consistent 
points  of  view,  they  agreed  in  the  condemnation  of  my  plan.  Lord 
Neaves  objected  to  its  principle ;  Mr.  Duncan  M'Laren  objected  to 
its  practicability.  High  authorities  these,  each  in  his  own  sphere, 
authorities  against  which  it  seems  presumptuous  and  idle  to  appeal 
after  so  many  years  gone  by.  Certainly  the  Council  of  the  Society 
have  shewn  me  no  small  measure  of  indulgence,  in  allowing  my 
proposal  for  the  abolition  of  feudal  tenures  once  more  to  see  the 
light  in  this  place. 

During  the  interval  of  time  just  now  alluded  to,  the  subject  to 
which  this  paper  relates  has  made  some  onward  movement.  The 
Statutes  abridging  and  simplifying  our  feudal  conveyancing  have 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Journal  of  Jurisprudence  ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Journal ;  and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  the 
style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
VOL.  XVL  NO.  CLXXXVm.— AUG.  1872.  2  F 
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been  consolidated ;  something  has  been  done  in  the  farther  excision 
of  superfluities,  something  also  in  the  abridgment  of  essentials. 
For  some  time  back  we  have  been  coming  into  closer  contact  than 
ever  we  were  before  with  the  bare  relation  of  superior  and  vassal. 
The  inexorable  logic  of  progress  has  at  last  brought  iis  face  to  face 
with  the  question  of  its  abolition ;  a  question  which  has  already 
been  heard  of  in  Parliament,  and  which  will  probably  be  heard  of 
there  again.  This  was  far  indeed  from  being  the  case  eleven  years 
ajxo.  Whatever  may  be  the  value  of  my  proposal,  it  has  become 
much  more  opportune  in  these  later  days  than  when  it  was  first 
made.  I  plead  this  as  my  apology  for  bringing  it  before  you  now. 
Let  me  not,  however,  exaggerate  the  advance  which  has  been 
made,  nor  assume  that  even  now  the  abolition  of  feudal  tenures  is 
accepted,  even  in  principle,  by  any  considerable  portion  of  the  legal 
profession.  The  true  state  of  opinion  among  its  most  enlightened 
members  I  take  to  be  fairly  represented  by  the  introductory 
paragraph  of  our  own  Committee's  report  on  "  the  Abolition  of  the 
Tenure  (Scotland)  Act  1870."  This  paragraph  I  shall,  with  your 
permission,  quote : — 

"  The  Committee  approve  of  the  object  of  the  Bill  as  indicated  in  its  title. 
The  technicalities  of  the  feudal  system  of  conveyancing  have,  to  a  very  laige 
extent,  been  already  swept  away  by  a  series  of  Acta  of  rarliament  commencing 
in  1845,  and  only  recently  completed.  The  substance  of  these  Acta  is  embodied 
in  the  'Titles  to  Land  Consoliaation  Act  1868,'  containing  J 67  clauses,  i^-ith  a 
schedule  of  forms,  and  constituting  a  complete  code  of  conveyancing  law. 
During  the  last  twenty-five  years,  the  highest  professional  talent  and  skill  of  the 
country  has  been  applied  to  the  improvement  and  simplification  of  conveyancing  in 
Scotland.  Througn  the  eflbrts  of  successive  law  officers  of  the  Crown,  supported 
by  the  legal  profession,  it  is  well  known  that  a  system  of  conveyancing  has  been 
matured  which  combines  in  a  very  high  degree  the  requisites  of  security  of 
title  with  brevity  and  simplicity  in  the  form  of  conveyances.  In  these  respects 
it  is  believed  that  a  Scotch  title,  made  up  under  the  existing  fonn  of  procedure, 
wiD  bear  a  favourable  comparison  with  a  title  made  up  under  the  law  of  Eng- 
land, or  any  other  country.     {Transactions,  1870-71,  p.  24.) 

The  Committee  approve  of  the  object  of  the  Bill  as  indicated  in 
its  title.  They  approve  therefore  of  the  abolition  of  feudal  tenure- 
But  the  words  which  I  have  quoted,  and  still  more  the  body  and 
substance  of  the  Eeport  itself,  abundantly  shew  that  this  approval 
however  sincere  (and  I  do  not  doubt  its  sincerity)  is  by  no  means 
of  a  practical  sort  Perhaps  the  Committee  view  the  feudal  tenure 
in  land  as  a  beautiful  but  unattainable  ideal.  Their  profession  of 
regard  for  it  recalls  Sidney  Smith's  illustration  of  the  metaphysic 
turn  of  the  Scotch  intellect.  If,  he  says,  you  speak  of  love  to  a 
Scotch  young  lady,  she  will  tell  you  that  she  has  no  objection  to  it 
"  in  the  aiSstract."  The  affection  with  which  a  few  of  the  leading 
members  of  the  legal  profession  in  Scotland  regard  any  proposal  to 
abolish  feudal  conveyancing,  seems  to  me  equally  Platonic  and  un- 
productive. As  to  the  profession  at  large,  I  believe  that  they 
repudiate  the  notion  altogether,  and  that  the  division  which  took 
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place  in  this  Society  on  4th  April  1870,  is  only  too  faithful  an 
index  of  their  feelings  on  the  subject. 

I  have  read  the  long  Statute  of  1868,  which,  with  the  corrections 
enacted  in  the  following  year,  now  fomis,  as  the  Committee  say, 
our  code  of  conveyancing  law.  Wonderful  and  strange — so  would 
any  logical  outsider  infer — must  the  older  system  have  been,  upon 
wliich  the  present  system  is  judged  by  most  competent  men  to  be 
a  decided  improvement.  "  A  Scotch  title,"  we  are  told,  "  made  up 
under  the  existing  form  of  procedure,  will  bear  a  favourable  com- 
parison with  a  title  made  up  under  the  Law  of  England,  or  that  of 
any  other  country."  Of  English  conveyancing  I  desire  to  speak 
with  the  respect  which  best  becomes  absolute  ignorance.  As  to 
"  any  other  country"  I  can  only  say  that  these  words  round  off  the 
paragraph  very  well ;  and  that  while  I  cannot  doubt  the  honesty, 
I  will  even  say  the  patriotism,  which  inspired  them,  I  should  like 
to  have  had  substantial  proof  of  their  accuracy  in  point  of  fact.  It 
would  have  been  instructive  to  compare  a  French  conveyance  of 
land  (for  instance)  with  a  Scotch  one,  and  the  formalities  respectively 
adopted  in  the  two  countries  to  charge  immoveable  estate  with 
debt,  or  to  pass  it  from  the  dead  to  the  living. 

The  thing  to  be  contended  for  in  this  department  of  Law  Eeform 
is,  that  a  title  to  immoveable  estate — as  distinguished  from  a  title 
to  moveable  estate — shall  have  no  other  formalities  than  those 
which  the  very  nature  of  the  subject  imposes  on  the  legislator. 
"We  must  have  writing,  we  must  have  a  register.  But  in  the  very 
nature  of  the  subject  we  find  no  necessity  for  a  precept  or  an  instru- 
ment of  sasine,  a  writ  of  confirmation,  of  resignation,  or  of  dare 
constat  All  the  complicated  jurisprudence  of  which  these  terms 
faintly  indicate  the  framework,  is  an  artificial  superstructure  which, 
with  due  regard  to  vested  interests,  should  be  cleared  away.  The 
Committee  refer  to  the  "  Titles  to  Land  Consolidation  Act,"  its  163 
clauses,  its  extensive  schedules  of  forms,  with  an  evident  and  a 
natural  feeling  of  pride  at  the  wealth  of  provision  made  for  the 
legal  wants  of  the  lieges  in  that  particular.  Our  new  code  of  con- 
veyancing would  be  reduced  to  very  slender  proportions  indeed, 
could  we  eliminate  from  it  all  that  directly  or  indirectly  relates  to 
the  feudal  tenure  of  land.  Such  elimination  will  certainly  be  the 
work  of  the  next  generation,  if  we  do  not  adopt  it  as  ours.  May  we 
not,  ought  we  not,  to  take  some  step  leading  decisively  to  that 
result? 

The  feudal  principle,  I  mean  the  principle  which  is  the  basis  of 
all  feudal  conveyancing,  in  the  simplest  statement  of  it,  is  that  the 
superior  is  owner,  being  "  infeft  in  the  land,"  over  which  the 
vassal's  right  is  a  mere  burden.  Practically  the  advance  of  society 
has  reversed  this,  and  the  holder  of  the  dominium  tUile  has  become 
the  true  owner.  Here  a  lawyer  interposes,  and  says,  on  grounds 
which  cannot  be  legally  impeached,  that  both  superior  and  vassal 
are  true  owners ;  not  jointly,  but  each  by  a  full,  indefeasible  and 
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perfectly  distinct  title,  which,  the  feudal  system  of  conveyancing 
can  alone  justify  or  explain.  The  two  rights  are  so  to  speak  equally 
balanced  over  the  same  portion  of  the  soil ;  and  any  proposal  to 
abolish  feudal  tenure  begins  by  disturbing  that  equipoise.  The  one 
must  be  taken  and  the  other  left.  Which  shall  we  retain  as  owner- 
ship, and  which  shall  we  sweep  away  with  a  tender  of  compensa- 
tion ?  If  it  be  expedient,  in  the  public  interest,  to  abolish  feudal 
tenure,  that  question  must  be  put ;  and  being  put  it  admits  of  only 
one  practical  answer.  We  shall  retain  that  right  which  gives 
immediate  use  and  enjoyment  of  the  subject — be  it  land  or  house ; 
we  shall  deal  with  the  other  as  a  burien  to  be  equitably  com- 
pensated and  extinguished.  Equitably,  I  say;  for  unless  we  can 
plead  a  public  interest  on  the  one  hand,  and  tender  equitable  com- 
pensation on  the  other,  we  cannot  avoid  the  charge  of  confiscation. 

There  are  two  ways  in  which  the  end  in  view  can  be  reached. 
The  one  is  by  an  immediate  and  universal  abolition  of  the  feudal 
tenure,  the  feu-duties  and. casualties  of  superiority  being  at  once 
converted  into  real  burdens.  The  other,  and  to  my  mind  the  better 
way,  is  to  provide  machinery  by  which  any  landowner  may  set  his 
property  free  from  feudal  tenure  if  he  incline  to  do  so,  and  if  he  be 
in  a  situation  to  comply  with  any  conditions  equitably  annexed  to 
that  privilege.  It  seems  difficult  to  frame  a  statute  on  the  first 
principle  which  can,  at  all  points,  successfully  meet  such  objections 
as  those  which  are  to  be  found  in  our  Committee's  report.  I  pro- 
pose a  statute  on  the  second  principle,  slower  indeed  as  a  means  of 
bringing  about  a  total  revolution  in  our  land  tenures,  but,  as  it 
seems  to  me,  more  complete  in  its  immediate  and  limited  result, 
and  safer  in  its  dealing  with  vested  interests. 

My  first  step  is  the  establishment  of  a  register  to  be  called  the 
Eegister  of  Disfeudalized  Property.  Any  title  to  heritage  entered 
there  would  be  short,  with  a  description  by  reference  to  the  maps 
of  the  Ordnance  Survey,  with  no  tenendas,  no  reddendo,  no  feudal 
clause  whatsoever.  A  docquet  on  the  margin  of  the  old  registers 
might  lead  a  searcher  to  the  new  one.  Here  the  main  entry  would 
shew  the  right  of  ownership  only,  any  burden  on  that  right  being 
made  real  by  notation  on  the  margin.  Thereafter  no  deed  of  trans- 
fer or  of  obligation,  voluntary  or  judicial,  should  have  any  efifect 
against  third  parties  except  by  and  through  that  register,  as  the 
sole  i-ecord  of  real  rights  affecting  that  piece  of  land  in  all  time 
coming. 

The  next  steps  are: — By  wliat  warrant,  and  under  what  con- 
ditions is  the  property  to  obtain  admission  into  this  register,  which 
is  to  set  it  free  for  ever  from  the  burden  of  feudal  payments  and 
from  the  shackles  of  feudal  conveyancing  ? 

I  propose  to  follow  the  example  set  by  Lord  Eutherfiird  in  his 
"  Entail  Amendment  Act  of  1848."  The  warrant  for  admission  into 
the  new  register  must  be  granted  by  a  court  of  law,  so  that  any 
one  having  a  vested  interest  against  the  transfer  may  get  a  hearing, 
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and  have  his  rights  equitably  provided  for.  As  we  have  petitions 
to  disentail,  so  let  us  have  petitions  to  disfeudalize.  I  may  suggest, 
just  in  passing,  that  for  the  sake  of  small  owners,  the  Sheriff  Courts 
should  have  in  this  matter  a  concurrent  jurisdiction  with  the  Court 
of  Session.  This  is  not  the  place  to  speak  of  the  notices  to  be 
given,  or  the  consents  which  might  be  produced  to  expedite  pro- 
cedure. The  leading  principle  of  my  proposed  measure  is  the 
extinction  of  the  superior's  rights  by  the  tender  of  a  suf&cient  sum 
as  compensation.  What  sum  shall,  in  each  instance,  be  deemed 
sufficient  is  matter  for  inquiry  and  report  on  a  remit  to  a  man  of 
business,  part  of  whose  duty  under  such  remit  from  the  Court  would 
be,  to  take  care  that  any  existing  burden,  other  than  feudal,  should 
accompany  the  property  into  the  new  register,  and  be  noted  there 
on  the  margin. 

Burgage-holdings,  with  their  ground-annuals  where  such  exist, 
can  obviously  be  disposed  of  in  the  same  manner.  Where,  as  in 
blench  holdings,  the  superior  s  interest  is  merely  nominal,  a  merely 
nominal  obstacle  exists  to  setting  free  the  lands  from  the  exigencies 
of  feudal  conveyancing.  I  cannot  tell  how  large  a  portion  of  our 
soil  might  thus  receive  immediate  liberation.  But  I  am  surely  not 
mistaken  in  my  belief  that  a  very  large  number  of  Crown  holdings 
are  in  this  situation  ;  and  therefore  that  all  the  elaborate  legislation 
on  Crown  writs  to  be  found  in  the  "Titles  to  Land  Consolidation  Act" 
would  speedily  and  for  ever  disappear  from  our  jurisprudence. 

Such  is  the  door  which  I  propose  to  open  for  the  gradual,  and  as 
it  were,  spontaneous  passage  of  our  land  titles  out  of  the  feudalism 
which  still  clings  to  them,  into  a  new  and  better  system.  Assum- 
ing that  feu-duties  and  casualties  are  capable  of  valuation  at  a 
certain  sum  as  their  just  and  lawful  price,  I  propose  to  enable  pro- 
prietors to  obtain  immunity  from  those  burdens  on  paymerft  of  that 
price.  No  vested  interests,  not  even  those  which  the  law  holds 
most  sacred,  need  fear  any  shock  or  injury  from  this  change.  Say 
that  the  funds  of  a  trust  for  behoof  of  minors  have  all  been  invested 
in  the  purchase  of  feu-duties  producing,  one  year  with  another 
(casualties  included),  a  certain  income.  I  propose  that  such  an 
investment  shall  not  be  disturbed  until  those  who  pay  the  feu-duties 
can  place  in  the  hands  of  the  trust  the  means  of  immediately 
obtaining  an  equal  income  equally  secure.  No  more  legitimate 
application  can  be  conceived  of  that  legislative  interference  with 
private  property  for  the  public  interest,  of  which  every  railway 
bill  supplies  a  familiar  instance ;  the  result  being  that  benefit  to  the 
community  at  large  which  must  result  from  a  system  of  conveyanc- 
ing at  once  secure,  rapid  and  inexpensive. 

The  public  benefit  to  which  I  have  just  now  alluded  would  be 
the  preamble  of  my  bill.  Its  provisions  would  have  mainly  three 
objects  in  view: — (1)  Establishment  of  the  register  of  disfeudalized 
property ;  (2)  Definition  of  the  advantages  to  be  thereby  conferred  on 
such  property ;  (3)  Procedure  to  obtain  admission  into  the  register. 
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It  is  not  enough  to  extinguish  feudal  tenure.  Provision  must 
farther  be  made  against  its  possible  revival  The  likeliest  form  in 
which  such  revival  would  be  attempted  is  the  constitution  of  per- 
petual payments,  secured  upon  land  like  the  rent  charge  or  ground- 
annual  which  has  grown  out  of  the  peculiar  tenure  called  burgage. 
There  is  but  one  way  of  preventing  the  resuscitation  of  the  feudal 
system  in  this  form.  It  is  to  declare  that  as  to  property  entered  in 
the  new  register,  any  annual  payment  chained  upon  it,  though  in 
form  perpetual,  shall  be  susceptible  of  being  capitalized  and 
redeemed  at  the  will  of  the  debtor,  the  particular  form  of  its  con  - 
stitution  notwithstanding.  I  may  mention  in  passing  that  in  more 
than  one  passage  of  his  last  work — LAncien  lUginu  et  la  Bivolu- 
Hon — M.  de  Tocqueville  notes  as  one  of  the  most  intolerable  griev- 
ances which  the  French  peasant  proprietors  had  to  endure  under 
the  old  regime,  the  irredeemably  perpetual  payments  they  had  to 
make  to  the  Seigneur,  I  was  therefore  quite  prepared  to  find  the 
following  enactment  in  the  Code  Civil,  art.  530:  "Toute  rente  ^tablie  h 
perp^tuite  pour  le  prix  de  la  vente  d*un  immeuble,  ou  conime  con- 
dition de  la  cession  k  titre  ondreux  ou  gratuit  d*uii  fonds  im- 
mobilier,  est  essentiellement  rachetable." 

At  this  point  I  meet  the  criticism  with  which  Lord  Neaves 
honoured  my  proposal  eleven  years  ago.  I  was  asked — WTiy 
should  burdens  on  land  not  be  perpetual,  if  parties  choose  to  make 
them  so  ? 

I  am  quite  content,  by  way  of  answer,  to  convert  the  question 
thus: — Why  should  bui'dens  on  land,  in  form  perpetual,  not  be 
made  by  law  redeemable  at  the  debtor's  instance  on  equitable  terms 
for  his  creditor  if  a  public  good  is  to  be  attained  thereby  ? 

I  say  on  equitable  terms,  because  there  is  no  proposal  by  me  to 
subject  the  creditor  to  any  hardship,  to  anything  which  can  by  any 
stretch  or  abuse  of  language  be  called  confiscation.  If  the  dis- 
turbance of  an  existing  investment,  and  the  necessity  of  seeking  out 
a  new  one  equally  secure,  be  a  hardship,'  let  that  hardship  be 
undertaken  or  compensated  by  the  party  availing  himself  of  the 
proposed  right  of  redemption.  The  annual  payment  might  be 
declared  irredeemable  for  a  certain  term  of  years.  A  due  interval 
of  premonition  might  be  fixed  by  law  or  left  to  private  stipulation. 
All  this  is  matter  not  of  principle,  but  of  detail 

On  the  matter  of  principle  I  have  only  these  few  considerations 
to  offer.  We  are  but  liferenters  of  all  we  possess  on  this  earth  of 
ours ;  and  although  the  laws  of  all  civilized  countries  recognise  as 
natural,  and  therefore  legitimate,  the  right  to  provide  for  the  dis- 
tributipn  of  one's  estate  after  death,  the  power  of  imposing  perpetual 
fetters  and  restrictions  on  that  estate  in  its  passage  through  all 
succeeding  generations  is  now  almost  universally  acknowledged  to 
be  an  artificial  right  in  excess  of  that  natural  right,  and  contrary  to 
the  best  interests  of  society.  What  else  than  this  conviction  is  the 
foundation  of  aU  modern  opinion  and  legislation  against  entails  ? 
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A  man  may,  if  he  pleases,  virtually  place  his  estate  extra  com- 
w^rcium  during  his  own  life  by  a  just,  resolute  and  prudent  exer- 
cise of  ownership ;  but  that  he  should  place  his  estate  extra  com- 
merciuvi  for  ever,  by  projecting,  so  to  speak,  his  ownership  through 
endless  years  after  his  death,  is  now  felt  to  be  an  intolerable 
encroachment  on  the  rights  of  succeeding  generations.  Under  a 
strict  entail,  the  heir  in  possession  is  not  a  full  but  a  limited 
owner.  So  a  man  who  holds  his  patrimony  subject  to  the  obliga- 
tion of  an  irredeemable  annual  payment  to  another  man  is  not 
fully  the  owner  of  his  own  property.  He  holds  it  under  what  it  is 
no  abuse  of  metaphor  to  call  a  fetter,  what,  in  plainer  language,  is  a 
limitation  of  his  right.  In  the  complex  framework  of  human 
society,  it  is  no  doubt  impossible  but  that  ownership  shall  always 
be  bound  by  some  fetters,  shall  always  be  subject  to  some  limita- 
tion. When  these  cannot  be  removed  without  public  loss  or  private 
wrong,  cadit  qiiccstio.  But  where  such  obstacles  do  not  occur,  and 
they  do  not  occur  in  my  proposal,  it  is  good  policy  to  let  a  man 
become  in  the  fullest  and  freest  sense  master  of  his  own  property. 
This  is  at  once  a  satisfaction  to  the  legitimate  interest  of  the 
individual,  and  a  stimulus  to  the  prosperity  of  society  at  large. 

Let  it  be  remembered  that  this  speculative  reasoning  is  limited 
to  a  very  definite  and  practical  end.  I  wish  to  make  our  land 
titles  simpler  and  cheaper ;  I  wish  moreover  to  keep  them  so. 

You  propose,  says  another  objector,  to  give  equitable  compensa- 
tion to  the  superior.  But  no  compensation  will  be  equitable  except 
a  sum  so  large  that  the  vassal  will  not  care  to  pay  it.  Your  plan 
relies  on  the  vassal's  interest  as  the  spring  which  is  to  set  it  in 
motion.  To  extinguish  his  feu-duty  increased  by  an  estimate  of  the 
casualties  spread  over  a  certain  term  of  years,  he  would  have  to  pay 
redemption  money  at  the  rate  of  twenty-four  years*  purchase, 
whereas  if  he  sells  his  house  he  could  not  expect  a  price  greater 
than  eighteen  yeai-s'  purchase.  It  is  worth  no  man's  while  to  buy 
at  twenty-four  years*  purchase  and  sell  again  at  eighteen.  Your 
plan  therefore  fails  by  the  failure  of  its  primum  inohile.  Whatever 
its  speculative  merit,  it  is  practically  useless. 

This  was  Mr.  McLaren's  objection.  It  is  very  relevant,  and 
seems  very  fonnidable.     I  shall  now  endeavour  to  answer  it. 

First  of  all,  the  objection  is  of  little  weight  when  we  are  dealing 
with  merely  nominal  or  almost  nominal  feu-duties.  There  the  in- 
ducing cause  would  not  merely  be  the  release  from  a  trifling  annual 
burden,  and  the  instinctive  satisfaction  of  feeling  one's  property  to 
be  more  entirely  one's  own  than  it  seemed  before,  but  also  the 
clearing  of  the  title  from  those  expensive  formalities  which  have  to 
be  negotiated  with  the  superior's  agent  upon  any  transfer  taking 
place  from  the  living  to  the  living,  or  from  the  dead  to  the  living. 
Farther,  it  seems  doubtful  whether  that  difference  between  the  rate 
of  redemption  and  the  rate  of  sale — the  twenty-four  years  and  the 
eighteen  years — would  prevail  in  the  case  of  land  estates. 
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But  I  have  no  thought  of  shirking  the  objection  where  it  seems 
most  weighty ;  1  mean  in  urban  subjects  with  a  substantial  feu- 
duty  of  £8  or  £10  a  year. 

I  adopt  the  objector's  figures :  the  twenty-four  years*  purchase  at 
which  you  redeem  your  feu-duty,  and  the  eighteen  years'  purchase 
at  which  you  afterwards  sell  your  house.  I  assume  the  facts  on 
which  these  figures  depend  to  remain  unchanged  in  the  interval 
between  the  redemption  and  the  sale.  I  farther  assume  the  sale 
to  be  in  a  fair  market;  that  is  to  say,  I  assume  that  with  due 
latitude  for  the  ordinary  bargaining  between  buyer  and  seller,  the 
one  is  willing  to  give,  and  the  other  is  willing  to  take,  the  just 
market  value  of  the  house. 

By  way  of  memorandum  it  is  right  to  note  that  the  market  rate 
of  a  house  ordinarily  depends  on  two  main  elements, — first,  the 
rent, — of  which  the  amount  is  determined  by  the  relation  of  demand 
and  supply  in  such  houses;  second,  the  number  of  rents  for  which  a 
house  will  sell, — which  number  again  is  determined  by  the  average 
returns  of  capital  in  other  investments,  as  shewn  by  the  current 
rate  of  interest. 

All  this  being  premised,  I  contend  that  you  will  not  be  required 
to  sell  again  at  eighteen  years'  purchase  the  feu-duty  you  redeemed 
at  twenty-four.  To  be  free  of  that  inevitable  annual  payment  is 
worth  so  much  to  you  at  the  current  rate  of  interest;  it  is  worth 
the  same  sum,  not  a  farthing  less,  to  your  successor  in  the  property 
by  purchase.  For  that  plain  reason,  you  will  get  that  sum  from 
your  purchaser  in  a  fair  market.  There  may  be  higgling  about  the 
other  elements  of  the  price ;  there  will  be  none  about  that. 

Any  other  conclusion  than  this  is  self-contradictory.  It  is  in 
efiect  to  assert  that  twenty-four  years'  purchase  is,  and  that  it  is 
not,  the  just  equivalent  of  the  feu-duty. 

Let  us  go  beyond  the  superficial  and  obvious  form  of  such  a 
transaction  ;  let  us  analyze  it  a  little. 

Because  there  are  no  bad  years  in  feu-duties  (at  least  in  the 
ordinary  case),  whereas  rents  suffer  diminution  from  repairs, 
insolvent  tenants,  etc.,  you  get,  in  selling  your  house  only  eighteen 
rents  for  the  period  for  which,  in  redeeming  the  feu,  you  have  to 
pay  twenty -four  feu-duties.  But  the  period  referred  to  in  both 
transactions  is  the  same,  being  fixed  at  twenty-four  years  by  the 
current  rate  of  interest  on  capital  The  difference  is  brought  alK)ut 
in  this  way  :  six  rents  are  taken  off  to  meet  the  risks  just  alluded 
to ;  no  feu-duties  come  off,  because  there  are  no  such  risks.  While 
therefore  you  submit  to  the  deduction  from  the  one  element  of 
price,  you  resist  any  deduction  from  the  other.  If  twenty-four 
years*  purchase  be  the  market  value  of  the  relief  from  the  obliga- 
tion to  pay  feu-duty,  you  will,  in  a  fair  market,  get  that  value.  In 
special  circumstances  property  is  sold  at  a  loss.  But  except  in 
such  special  circumstances  you  will  not  sell  at  eighteen  yeai"s'  pur- 
chase what  you  have  bought  at  twenty-four. 
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We  must  not  be  misled  by  the  abatements  from  his  expected 
price  which  a  seller  has  often  to  submit  to  in  order  to  secure  a 
purchaser. 

In  all  marketable  commodities,  lands,  houses  or  anything  else  for 
which  any  demand  exists  at  all,  there  is  a  certain  minimum  value 
below  the  usual  ups  and  downs  of  the  market,  a  line  under  which 
the  ordinary  bargaining  between  buyer  and  seller  does  not  reach. 
Above  that  line,  the  value  of  the  commodity  is  comparatively 
fluctuating ;  below  that  line  it  is  comparatively  fixed.  If,  in  the 
case  supposed,  the  redeemed  feu-duty  goes  to  increase  that 
minimum  fixed  value,  this  is  just  saying  by  implication  that  you 
get  it  back  from  the  purchaser  of  your  house  in  a  fair  market.  All 
your  bargaining  will  leave  untouched  that  increased  minimum 
value  as  the  basis  of  the  whole  transaction. 

Now  I  contend  that  the  price  of  the  redeemed  feu-duty  does  so 
accresc;e  to  this  minimum  fixed  value. 

I  shall  illustrate  my  meaning  and  argument  by  an  example. 
A-  B.  is  owner  of  a  house  for  which  he  considers  that,  in  the 
present  state  of  the  market,  say  at  eighteen  years'  purchase  on  his 
estimate  of  the  rent,  he  should  get  £1000.  He  redeems  his  feu- 
duty  at  exactly  twenty-four  years'  purchase,  say  for  £100.  He  will 
naturally  expect  to  get  £1100  for  his  house,  all  things  else  remain- 
ing the  same.  An  intending  purchaser  presents  himself.  There  is 
the  usual  struggle ;  the  one  strives  to  keep  up  the  price,  the  other 
to  obtain  an  abatement.  At  last,  rather  than  lose  the  opportunity, 
A.  B.  sells  at  £1050.  "I  told  you  so,"  exclaims  my  objector; 
"  you  have  bought  up  your  feu-duty  for  £100  and  sold  it  again  for 
£50."  Not  so,  say  I.  He  has  got  his  £100  back  again  ;  what  has 
sufiered  the  abatement  of  £50  is  his  original  estimate  of  £1000  as 
the  value  of  his  house  before  he  redeemed.  That  such  is  truly  the 
incidence  of  the  abatement  will  be  plaiu,  if  you  consider  that, 
whether  the  feu-duty  was  redeemed  or  not,  there  would  have  been 
the  same  bargaining  followed  by  the  same  result.  Asking  £1000 
before  redemption  of  the  feu,  he  would,  from  the  same  motive,  have 
lowered  his  ultimate  pretension  to  £950.  He  has  now  got  £100 
more  than  £950,  because  that  is  the  true  redemption  price  of  his 
feu-duty,  inevitably  fixed  by  the  current  market  rate  of  interest  at 
the  time  both  of  redemption  and  of  sala 

One  more  illustration  and  I  have  done.  A  man  has  two  houses 
to  sell :  they  adjoin  each  other ;  they  possess  exactly  the  same  ad- 
vantages, and  are  liable  to  the  same  drawbacks.  Each  originally 
paid  the  same  feu-duty,  now  redeemed  on  the  one  and  left  un- 
redeemed on  the  other.  Both  houses  are  sold  in  separate  lots  to 
one  purchaser.  Is  it  conceivable  that  the  one  price  should  differ 
from  the  other  price  by  any  other  than  that  very  sum  for  which,  at 
the  date  of  sale,  the  subsisting  feu- duty  is  redeemable  ?  I  cannot 
make  my  argument  clearer  it  seems  to  me  in  the  liglit  of  this  contrast. 

I  know  full  well  that  this  does  not  entitle  me  to  claim  a  complete 
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victoiy.  Assuming  my  argument  to  be  sound,  the  objector  may 
reply  that  mere  opinion  is  sufficient  for  his  purpose.  If,  rightly  or 
wrongly,  people  believe  that  after  redeeming  a  feu-duty  they  will 
not  get  their  redemption  money  back  from  a  purchaser,  there  is  an 
end  of  my  plan.  That  opinion  will  prevent  them  from  redeeming. 
I  do  not  think  so,  and  for  this  reasoa  Suppose  my  proposed 
statute  were  to  become  law,  many  a  house-owner  having  no 
immediate  intention  of  selling  would  avail  himself  of  the  facility 
thus  open  to  him  on  equitable  terms  to  get  quit  of  the  irksome 
interference  of  the  superior's  agent  in  the  shape  of  annual  feu-duty, 
occasional  casualty  and  conveyancing  fees.  The  disfeudalized  house 
would  seem  to  him  much  more  his  own  than  it  ever  had  done 
before.  There  is  an  instinctive  feeling  here  abundantly  sufficient  to 
set  such  machinery  in  operation,  even  in  that  class  of  property  which 
seems  least  favourable  to  the  change  which  I  have  proposed.  Nor 
is  it  too  much  to  hope  that  a  house  with  the  simpler  title  thereby 
secured  to  it  in  all  time  coming,  would,  all  things  else  being  equal, 
obtain  on  that  account  a  preference  in  the  market.  The  simpler 
title,  let  it  always  be  remembered,  is  the  main  end  I  have  had  in 
view  throughout  this  paper.  F.  H. 
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FIRST  LECTURE. 

In  1856  two  Statutes  were  passed,  the  one  to  amend  the  mercantile 
law  of  Scotland,  and  the  other  that  of  England.  The  object  of  both, 
as  set  out  in  the  preambles,  is  to  remedy  the  inconvenience  felt  by 
reason  of  the  laws  of  the  one  country  being  in  some  particulars 
dift'erent  from  those  of  the  other  in  matters  of  common  occurrence 
in  the  course  of  trade.  The  law  of  sale  in  the  two  countries  before 
the  passing  of  these  Statutes  was  in  many  particulars  identical  in 
principle;  and  in  others  the  principles,  though  different,  when  applied 
to  actual  cases,  led  to  the  same  results.  As  a  part  of  the  law  of 
nations,  indeed,  this  branch  of  the  law  merchant  belongs  not  to  one 
system  of  jurisprudence,  but  to  that  of  all  commercial  communities ; 
and  it  has  therefore  been  usual  to  find  its  illustration  in  the  decisions 
of  foreign  courts  and  the  writings  of  foreign  jurists.  Most  naturally 
this  should  have  held  true  of  the  two  sister  kingdoms ;  and  it  had 
therefore  long  been  the  practice  in  our  courts  to  look  for  guidance,  if 
not  for  precedent,  to  the  decisions  of  the  English  judges,  who  were 
earlier  and  more  largely  engaged  with  such  questions.     There  were, 
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and  are  still,  notwithstanding  the  Statutes  referred  to,  differences 
between  the  laws  of  the  two  countries  which  make  it  necessary  to 
use  great  care  in  resorting  to  either,  for  the  elucidation  of  the  other. 
It  is  just  where  the  laws  of  the  two  countries  approach  nearest  to 
each  other,  without  being  the  same,  that  this  caution  is  most 
needed,  and  I  think  therefore  that  the  subject  in  hand,  "The 
differences  between  the  laws  of  England  and  Scotland  as  to  the 
contract  of  sale/'  may  be  most  profitably  considered  within  the 
C3!npass  of  these  papers,  by  directing  attention  chiefly  to  the  laws 
ot  bobii  countries  as  affected  by  the  recent  Statutes,  and  taking  up, 
as  we  proceed,  those  points  which  lie  closest  to  the  matters  legislated 
upon. 

So  far  as  regards  the  law  of  sale  the  English  Statute  deals  with 
two  matters — in  both  instances  removing  anomalies  from  the 
law  of  England,  and  at  the  same  time  assimilating  it  to  the  law  of 
Scotland. 

Before  the  passing  of  the  Act  an  execution  creditor  in  England, — 
i.e.  a  creditor  who  has  obtained  a  writ  of  fieri  facias,  under  which 
he  is  entitled  to  levy  and  sell  the  goods  of  his  debtor,  as  a  creditor 
in  Scotland  may  do  in  virtue  of  a  warrant  of  poinding  and  sale, — 
was  entitled  to  seize  and  sell  for  payment  of  his  debt,  not  only  the 
goods  belonging  to,  and  in  possession  of,  the  debtor  at  the  time  the 
writ  had  been  delivered  to  the  Sheriff  or  other  officer  for  execution, 
but  also  all  goods  which,  being  the  property  of  the  debtor  at 
tlic  time  the  writ  had  been  delivered  to  the  Sheriff,  had  before 
actual  seizure  been  sold  and  delivered  by  the  debtor,  unless  the  sale 
had  taken  place  in  open  market.  Goods  sold  before  the  writ  was 
placed  in  the  hands  of  the  Sheriff,  although  they  had  not  been 
delivered,  could  not  be  so  attached,  but  the  rule  applied  to  all 
assignments  of  goods,  even  for  a  valuable  consideration,  made  after 
the  writ  had  been  delivered  for  enforcement.  In  Scotland  inchoate 
diligence  never  so  affected  the  rights  of  a  buyer  who  had  obtained 
delivery  of  the  goods  purchased.  It  is  true  that  no  distinction  was 
admitted  between  the  right  of  a  buyer  before  and  of  a  buyer  after 
the  issuing  of  the  unexecuted  warrant  to  poind,  whose  purchases 
remained  in  the  seller's  possession  when  the  poinding  was  completed 
by  execution  The  purchases  of  both  were  liable  to  the  diligence  of 
the  creditor  of  the  seller.  But,  on  the  other  hand,  a  delivery  of 
goods  in  pursuance  of  a  hoTia  fide  sale  was  effectual,  whether  the 
antecedent  contract  had  been  completed  before  or  after  the  issuing 
of  the  warrant  to  poind,  provided  it  had  not  been  put  into  execution 
before  the  delivery. 

How  far  the  law  of  Scotland  has  been  changed  in  this  respect 
will  be  stated  hereafter. 

The  English  Mercantile  Law  Amendment  Act  1856  (19  &  20 
Vict.  cap.  97,  sec.  l),in  so  far  as  relates  to  the  matter  in  hand,  provides 
"  That  no  writ  oi  fieri  facias,  or  other  writ  of  execution,  and  no  writ 
of  attachment  against  the  goods  of  a  debtor,  shall  prejudice  the  title 
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to  such  goods  acquired  hy  any  person^  bona  fde,  and  for  a  valuable 
consideration,  before  the  actual  seizure  or  attachment  thereof  by 
virtue  of  such  writ,"  provided  such  person  had  not  at  the  time  he 
acquired  such  title  notice  that  such  writ,  or  any  other  writ  by  virtue 
of  which  the  goods  of  such  owner  might  be  seized  or  attached,  had 
been  delivered  to,  and  remained  unexecuted  in  the  hands  of,  the 
Sheriff  or  other  officer. 

It  had  been  decided  {diggers  y, Evans,  5  E.&B.  367)  that  an  assignor 
could  confer  a  good  title,  and  effectually  pass  the  property  of  goods 
in  his  possession  so  as  to  defeat  a  writ  of  execution,  although  at  the 
time  of  making  the  deed  the  assignee  was  not  an  assenting  party, 
if  he  afterwaixis  agreed  to  assent.  In  that  case  the  assignment  was 
to  trustees  for  behoof  of  themselves  and  other  creditors  of  the 
granter.  It  was  followed  in  Hohson  v.  Thelluson,  26th  June  1867, 
L.  R  2  Q.  B.  642,  in  which  the  question  was  raised  under  the  Act 
of  1856.  As  in  the  previous  case,  it  was  decided  that  a  conveyance 
by  a  debtor  of  his  goods  to  two  creditors  for  the  benefit  of  themselves 
and  other  creditors  passes  the  property  at  once  on  the  execution  of 
the  deed  by  the  debtor,  without  any  assent  on  the  part  of  the 
trustees.  But  on  the  question  whether  the  conveyance  to  the 
trustees  was  hon^fide,  and  without  notice  to  them,  it  was  ruled  that 
the  knowledge  of  the  debtor  must  be  taken  to  be  the  knowledge  of 
the  trustees  within  the  proviso  of  sec.  1  of  the  Mercantile  Law 
Amendment  Act.  The  principle  of  the  judgment  is  thus  stated  by 
Blackburn,  J. : — "  When  once  it  is  established  that  the  Act  of  the 
assignor  passes  the  property,  until  the  trustee  disclaims,  then  I  think 
that  it  must  follow  from  the  fact  that  the  one  can,  by  his  own  act, 
confer  a  title  on  the  other,  that  notice  on  the  part  of  the  one 
is  notice  on  the  part  of  the  other.  To  hold  otherwise  would  be  to 
enable  a  debtor  with  notice  always  to  evade  the  proviso  of  the  Act, 
by  fixing  on  a  trustee  who  had  no  notice ;  possibly  on  one  who  could 
not  receive  notice."  It  must  be  held  then  to  be  settled  that  the 
assignee,  whether  his  title  be  by  purchase  or  otherwise,  must,  at  the 
time  of  the  assignment,  be  in  good  faith  and  ignorant  of  the  fact  that 
the  writ  of  execution  has  been  issued,  and  that  where  he  is  not  an 
assenting  party  the  assignor's  knowledge  is  his  knowledge.  Where 
there  is  such  bona  fides  the  goods  cannot  be  attached  by  the  diligence 
of  the  creditor  of  the  seller  or  assignor,  although  it  be  put  into 
execution,  while  the  goods  are  still  undelivered.  The  same  rule 
obtains  in  Scotland  as  regards  goods  sold.  So  far  as  it  regulates  the 
right  to  goods  delivered  before  a  poinding — which  is  equivalent  to 
the  taking  of  possession  on  the  English  writ  of  execution — ^it  is  to 
be  found  in  our  common  law ;  and  it  was  extended  by  the  Scotch 
Statute  of  1856  so  as  to  apply  to  goods  undelivered  at  the  time 
of  the  poinding. 

The  other  provision  of  the  English  statute  enlarges  the  remedies 
competent  to  a  buyer  on  the  seller^s  failure  to  deliver.  Even 
although  the  property  of  goods  sold  had  passed  to  the  buyer  by  the 
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contract  of  sale,  he  could  not,  in  the  general  case,  enforce  delivery. 
In  some  circumstances  a  seller  could  be  compelled  in  equity  to 
deliver  the  things  sold — the  question  in  all  cases  being,  as  is  stated 
in  Tudor's  Leading  Cases :  "  Will  damages  at  law  afford  an  adequate 
compensation  for  Ijreach  of  the  agreement  ?  If  they  will,  there  is 
no  occasion  for  the  interference  of  equity ;  the  remedy  at  law  is 
complete ;  if  they  will  not,  specific  performance  of  the  agreement 
will  be  enforced."  By  the  2d  section  of  the  English  Mercantile 
Law  Amendment  Act,  a  buyer  in  England,  who  sues  at  common 
law  for  breach  of  a  contract  to  deliver  specific  goods,  may  obtain 
an  order  on  the  seller  for  delivery  of  the  goods  bought.  In  Scot- 
land this  right  to  compel  delivery  is  competent  to  a  buyer  although 
the  goods  purchased  are  not  specific,  if  it  be  in  the  power  of  the 
seller  to  make  them  so,  and  to  deliver  thent  If,  for  instance,  the 
sale  be  of  part  of  a  whole,  the  seller  may  be  compelled  to  separate 
and  deliver,  without  having  the  option  of  paying  damages  for  breach 
of  contract  and  retaining  the  goods.  In  England  that  remedy  has 
not  been  made  available  to  a  purchaser  under  an  executory  con- 
tract. He  has  only  a  claim  for  damages  for  breach  of  contract. 
His  right  to  enforce  specific  implement  is  dependent  upon  his 
having  acquired  by  the  contract  a  right  of  property,  which  he  does 
only  when  the  subject  of  the  contract  is  existing,  specific,  and 
distinct 
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PROPERTY  IN  THE  GOODS. 

It  would  not  be  accurate  to  say  that  the  Statute  assimilated  the 
law  of  Scotland  on  this  subject  to  that  of  England,  so  that  now  in 
Scotland  a  contract  for  the  sale  and  purchase  of  specific  goods 
operates  as  a  transference  of  the  property  in  these  goods  from  the 
seller  to  the  buyer.  So  great  a  change  could  not  have  been  effected 
without  destroying  the  whole  system  of  this  branch  of  mercantile 
law,  which  rests  upon  the  doctrine  that  the  buyer's  right  to  goods 
sold  but  undelivered  is  a  mere  personal  right  to  demand  delivery ; 
and  substituting  for  it  another  system  which,  although  it  leads 
practically  to  the  same  results  in  many  cases,  is  yet  based  upon  a 
very  different  principle.  Nor  was  this  needed  in  order  that  the 
two  systems  might  be  practically  assimilated.  This  will  appear  as 
we  proceed. 

By  the  law  of  England  an  agreement  to  sell  and  purchase  certain 
specific  goods  passes  the  right  of  property  in  the  goods  to  the  pur- 
chaser. The  contract  is  thus  defined  by  Blackburn,  J.,  in  his  "Treatise 
on  Sale :"  "A  contract  concerning  the  sale  of  goods  may  be  defined 
to  be  a  mutual  agreement  between  the  owner  of  goods  and  another, 
that  the  property  in  the  goods  shall,  for  some  price  or  considera- 
tion, be  transferred  to  the  other,  at  such  a  time  and  in  such  a 
manner  as  is  then  agreed.''    And  he  afterwards  explains  that  when 
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the  agreement  amounts  to  a  "  bargain  and  sale,"  and  is  not  a  mere 
executory  agreement,  the  purchaser  acquires  a  general  property  in 
the  goods.  And  again,  "when  the  parties  are  agroedfas  to  the 
goods  on  wliich  the  agreement  is  to  attach,  the  presumption  is  that 
they  intend  the  right  of  property  to  pass  at  once,  unless  there  be 
something  to  indicate  a  contrary  intention."  The  "  contrary  inten- 
tion "  may  be  either  express,  as  when  it  is  agreed  that  the  property 
is  to  pass  only  on  payment  of  the  price ;  or  implied^  as  when  the 
seller  has  to  do  something  to  put  the  goods  in  a  state  fit  for 
delivery,  or  they  have  to  be  weighed  or  measured,  or  numbered  at 
or  before  the  actual  delivery.  In  Gihnour  v.  Supple,  11  Moore, 
P.  C.  566,  it  was  laid  down  that  by  the  law  of  England,  by  a  con- 
tract for  the  sale  of  specific  ascertained  goods,  the  property  imme- 
diately vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller, 
unless  it  can  be  shown  that  such  was  not  the  intention  of  parties. 
Various  circumstances  have  been  treated  as  suflBciently  indicating 
such  contrary  intention.  If  it  appears  that  the  seller  is  to  do  some- 
thing to  the  goods  sold  on  his  own  behalf,  the  property  will  not  be 
changed  until  he  has  done  it,  or  waived  his  right  to  do  it  {Hanson 
V.  Meyer,  6  East.  614),  or  where  he  is  to  do  some  act  for  the  benefit 
of  the  buyer,  to  place  the  goods  in  a  deliverable  state,  until  he  has 
done  it  the  property  does  not  pass  {Rugg  v.  Minett,  11  East  210). 
So,  also,  if  an  act  remains  to  be  done  by  or  on  behalf  of  both 
parties  before  the  goods  are  delivered  the  property  is  not  changed 
(Wallace  v.  Br/ieds,  13  East.  522).  The  effect  given  to  the  contract 
of  sale  by  the  law  of  Scotland  has  saved  us  from  these  refinementa 
"  Sale,"  says  Erskine,  3,  3,  2,  "  is  a  contract  whereby  one  of  the 
parties  becomes  bound  to  deliver  a  certain  subject  or  commodity  to 
another,  with  a  view  of  transferring  the  property,  in  consideration 
of  a  detenninate  price  in  current  money  to  be  paid  for  it  Though 
this  contract  is  perfected  by  consent  alone,  it  does  not  strike 
against  the  rule  of  law  that  the  property  of  things  cannot  be  trans- 
ferred but  by  tradition ;  for  although  the  contract  is  entered  into 
and  perfected  with  a  view  of  transferring  the  property  to  the 
buyer,  it  is  not  actually  transferred,  but  remains  with  the  seller  or 
vendor  till  delivery  of  the  subject  The  seller  in  Scotland  thus 
remains  undivested  of  the  property  of  goods  sold  until  they  have 
been  delivered  actually  or  constructively.  When  the  contract  of 
sale  is  completed  by  the  consent  of  the  parties,  reciprocal  personal 
rights  and  obligations  are  created;  the  seller  becomes  bound  to 
deliver  the  thing  sold  as  and  when  it  has  been  agreed,  and  the 
buyer  becomes  bound  to  receive  the  goods,  and  to  pay  the  price." 
The  Mercantile  Law  Amendment  Act  adds  nothing  to  these  rights 
and  obligations;  it  provides  merely  that  they  may,  in  certain 
circumstances,  be  transferred  from  the  parties  to  the  contract,  and 
that  they  should  then  he  only  the  rights  and  obligations  arising  out 
of  the  contract,  and  unaffected  by  rights  and  obligations  which 
under  other  contracts  may  have  arisen  between  the  parties  to  the 
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original  sale  and  purchase.    In  England  a  purchaser,  on  fulfilling 
his  obligation,  is  preferred,  in  a  question  with  the  creditors  of  the 
seller,  to  the  possession  of  the  goods  purchased,  and  a  second  pur- 
chaser of  goods  undelivered  is  clothed  with  the  right  of  property 
and  title  to  obtain  possession  as  they  belonged  to  his  author — so 
that,  if  under  the  contract  of  sale,  the  goods  were  to  be  delivered 
on  payment  of  the  price,  he  is  entitled  to  delivery  on  fulfihnent  of 
that  condition,  and  nothing  can  be  done  by  the  seller  in  derogation 
of  these  rights  of  the  buyer  and  his  assignee  after  they  have  been 
acquired.     It  is  in  those  points,  and  under  certain  limitations,  that 
the  law  of  this  country  is  affected  by  the  statute.     It  does  not 
enact  that  the  contract  of  the  sale  shall  transfer  the  right  of  pro- 
perty ;  in  a  word,  it  only  provides  that  the  buyer  having  acquired 
certain  rights  and  incurred  corresponding  obligations  under  the 
contract,  these  rights,  under  the.  burden  of  their  relative  obligations 
arising  under  the  contract,  may  be  vindicated  against  the  seUer's 
creditors,  and  may  also  be  transferred  to  a  second  purchaser.     The 
assimilation,  however,   thus    effected    removed   all  the  practical 
difference  which  existed  in  the  part  of  the  law  of  sale  now  under 
consideration.     With  the  apparently  wide  distinction  between  the 
efiTect  of  the  contract  in  the  two  countries,  the  laws  of  both  had,  in 
many  respects,  come  very  near  each  other  in  their  application. 
Erskine,  referring  to  the  nature  of  the  property  which  remained  in 
the  seller  after  the  sale,  but  before  delivery,  describes  it  as  but 
"nominal;"  "for,"  he  adds,  "he  is  truly  no  better  than  the  keeper 
of  the  subject  for  behoof  of  the  purchaser ; "  while  in  England 
the  seller's  right  to  possess  until  the  price  is  paid  so  qualifies  the 
title  of  the  buyer  that  his  right  of  property  in  the  goods  cannot 
be  said  to  be  absolute.     In  both  countries  the  seller  had,  and  still 
has,  the  right  to  possession  until  the  buyer  fulfils  the  obligations 
incumbent  upon  him,  unless  it  be  agreed  that  the  performance  of 
these  obligations  is  to  be  postponed.     The  buyer  on  the  other 
hand  is  entitled  to  delivery  of  the  goods  when  he  is  ready  to  fulfil 
his  obligations.     In  Scotland  the  seller's  right  to  possess  is  a  right 
of  retention,  because  until  delivery  he  is  still  owner  of  the  goods. 
In  England  his  right  to  possess  is  one  of  lien,  because  the  property 
has  passed  to  another ;  but  up  to  this  point  the  difference  is  one  in 
name  merely. 

Take  for  instance  the  accidental  loss  of  goods  sold  before  delivery. 

The  risk  of  specific  goods  sold  passes  in  England  on  completion 
of  the  contract  as  an  incident  of  the  right  of  property,  in  accordance 
with  the  maxim  res  peril  suo  domino.  In  like  manner  the  risk 
passes  to  the  buyer  in  Scotland,  although  on  a  different  ground. 
Our  rule  is  expressed  in  the  maxim  pericidum  rei  venditce  nondum 
traditce  est  emptoris.  Both  laws  are  founded  in  equity,  for  they 
rest  on  this,  that  he  who  has  the  beneficial  interest  in  pro- 
perty, who  is  entitled  to  all  its  advantages  and  profits,  ought  to  bear 
its  loss,  when  that  arises  from  a  cause  for  which  the  custodier  is 


408  THE  DIFFERENCES  BETWEEN  THE  LAWS  OB  ENGLAND 

not  to  blame  and  for  which  he  has  not  agreed  to  be  answerable. 
In  Hinde  v.  Whitehovse  and  Gallan  (1806),  7  East,  558,  the  question 
being,  whether  300  hhds.  of  sugar  sold  at  public  sale,  and  which 
had  been  consumed  by  fire  in  a  bonded  warehouse,  were  at  the 
buyer's  risk  from  the  date  of  sale,  it  was  held  that  the  sale  was 
complete,  and  that  the  risk  had  passed  to  the  buyer.  In  that  case 
the  duties  were  to  be  paid  by  the  seller,  and  until  these  were  paid 
delivery  could  not  be  obtained.  But  by  the  conditions  of  sale  the 
goods  were  to  be  at  the  risk  of  the  buyer  from  the  time  of  sale,  and 
there  had  been  no  delay  on  the  seller  s  part  in  paying  the  duties. 
In  Phillimore  v.  Barry,  1808,  1  Campbell,  513,  Lord  Ellenborough 
ruled  that  although  it  had  been  stipulated  that  the  goods  were  to 
be  kept  in  store  rent  free  for  thirty  days  for  the  buyer,  yet  the 
contract  having  been  duly  completed,  the  loss  of  the  goods  by 
accidental  fire  within  that  period  fell  on  the  buyer.  Again,  in 
Tarling  v.  Baxter,  1827,  6  Bam.  &  Cress.  361,  the  loss  of  the  goods 
sold  was  laid  on  the  buyer  although  the  time  when  delivery  should 
have  been  taken  had  not  arrived  when  they  were  accidentally 
destroyed.  The  plaintiff  had  purchased  a  stack  of  hay  from  the 
defendant  which  was  then  standing  in  a  field  belonging  to  a  third 
party ;  one  condition  of  the  bargain  was  that  it  should  be  allowed 
to  stand  till  a  certain  date.  Before  that  date  it  was  consumed  by 
fire ;  and  it  was  held  that  the  contract  being  for  an  immediate,  not 
a  prospective  sale,  the  property  was  in  the  buyer ;  that  the  right  of 
property  and  the  right  of  possession  are  distinct  and  may  be  in 
different  persons ;  that  when  there  is  an  immediate  sale  and  nothing 
remains  to  be  done  by  the  seller,  as  between  him  and  the  buyer, 
the  property  in  the  thing  sold  vests  in  the  latter,  and  then  all  the 
consequences  resulting  from  the  vesting  of  the  property  follow; 
obe  of  which  is,  that  if  it  be  destroyed  the  loss  falls  on  the  buyer. 

In  England,  then,  it  will  be  seen  that  the  question  of  risk  is 
resolved  by  the  answer  to  the  question.  Who  has  the  right  of  property 
in  the  goods  destroyed  ?  But  Prof.  Bell  (1  Com,  180)  says  that  with 
us  "  risk  is  no  test  of  property,''  and,  again,  that  "  the  risk  forms  a 
point  in  the  law  of  obligation,  not  in  the  law  of  transference,  the 
decision  of  it  depending  on  principles  quite  distinct  from  those  con- 
cerned in  the  question  of  property."  As  with  us  the  seller  is  held 
to  be  dominus  or  proprietor  of  goods  sold  but  not  delivered ;  the 
rule  of  the  English  law — res  perit  suo  domino — if  applied  here,  would 
invariably  lay  the  loss  of  undelivered  goods  on  the  seller.  But  as 
Erskine  puts  it,  "  The  seller  truly  is  no  better  than  the  keeper  of 
the  subject  for  behoof  of  the  purchaser,  and  so  he  is  debtor  for  its 
delivery ;  and  no  debtor  for  the  delivery  of  a  special  subject  can,  in 
equity,  be  answerable  for  the  casual  misfortunes  to  which  it  may  be 
exposed,"  and  this  he  assigns  to  be  the  reason  of  the  exception  intro- 
duced in  the  law  of  Scotland  to  the  rule  res  perit  suo  domino.  In  Mac- 
donald  v.  Hutchison,  6th  July  1744,  M.  10,070,  the  Court  determined 
the  general  point,  and  held  that  the  risk  of  a  certain  parcel  of  goods 
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sold  but  not  delivered  lay  upon  the  buyer.    The  whole  question 
was  very  fully  considered  in  the  recent  case  of  Hansen  v.  Craig, 
4  Feb.  1859, 21  D.  432.     That  case  is  useful  to  us,  inasmuch  as,  while 
it  clearly  recognizes  the  difference  in  principle  between  the  laws  of 
the  two  countries,  it  brings  out  as  clearly  the  oneness  in  effect.     It 
was  there  laid  down  that  if  the  subject  of  the  personal  contract  of 
sale  were  specific  and  the  price  certain,  the  risk  of  it  passed  to  the 
buyer  before  delivery  had  been  made  to  him  by  the  seller,  and  that 
this  held  good  even  where,  by  the  usage  of  trade,  the  buyer  had  a 
right,  either  before  or  after  delivery,  to  check  the  quantity  and 
quality  of  the  goods,  and  to  a  deduction  for  a  certain  kind  of  defect 
which  might  naturally  be  expected  to  be  found  in  the  goods.    A 
difiference  of  opinion  was  expressed  on  the  question:  woidd  the 
rule  apply  when  the  sale  was  of  a  mass  of  fungibles  of  unascer- 
tained weight,  measure   or  number,  at  a  certain  rate,  before  the 
weight,  measure,  or  number  had  been  ascertained?    It  seems  to  be 
clear  that  where  anything  remains  to  be  done  in  order  to  fix  the 
subject  or  the  cumulo  price,  the  personal  contract,  although  binding  on 
the  parties,  is  not  complete  so  as  to  pass  the  risk  from  the  seller  to 
the  buyer  who  has  not  obtained  possession  of  the  goods.     These 
things  are  essential  to  the  completion  of  the  contract ;  (1)  that  the 
subject  should  be  fixed  and  ascertained  so  as  to  give  to  the  buyer  a 
jvLS  ad  rem  specijicam,  and  (2)  that  the  price  should  be  so  settled 
that,  without  reference  to  anything  to  be  done  afterwards,  its  whole 
amount  is  known  and  agreed  upon,  or  can  be  ascertained.     If  either 
of  these  be  wanting,  then  the  contract  is  not  complete.     In  the  more 
recent  case,  Anderson  dk  Crampton  v.  Walls,  15th  Nov.  1870,  9  Macph. 
122,  the  force  of  the  maxim  in  which  this  part  of  the  law  of  obli- 
gation is  embodied  was  fully  recognized ;  but  it  was  held  that  be- 
fore it  could  be  applied  there  must  be  a  complete  sale,  that  the  res 
vendita  mu§t  be  exactly  identified  or  separated  from  every  other  res. 
The  maxim  referred  to,  then,  while  it  is,  in  our  law,  an  exception  to 
the  rule  res  perit  suo  domino,  leads  to  results  identical  with  those 
which  the  rule  itself  has  established  in  England. 

We  come  to  consider  the  laws  of  the  two  countries  as  these  define 
the  rights  of  the  creditors  of  a  seller  retaining  possession  of  goods 
sold,  in  competition  with  the  rights  of  the  buyers.  It  will  be  seen 
that  the  principle  or  doctrine  of  the  English  law,  that  the  property  in 
goods  sold  passes  to  the  buyer  on  completion  of  the  contract,  has 
been  so  modified  by  statute,  that  in  many  instances  the  right  to  the 
goods  is  settled  there  just  as  it  would  be  fixed  by  the  rule  of  our 
law  that  delivery  is  required  to  pass  the  property.  Professor 
Bell  says,  "  As  in  general,  possession  of  moveables  presumes  pro- 
perty, and  the  true  owner  ought  to  be  aware  that,  while  the  power 
of  disposing  of  his  goods  remains  uncontrolled,  or  ostensibly  so  in 
another,  it  may  raise  a  false  credit  to  that  other  as  if  he  were  pro- 
prietor of  the  effects ;  so  every  apparent  ownership  of  moveables 
which  is  either  fraudulent,  or  at  least  careless  or  collusive,  as  not 
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being  necessary  in  the  course  of  honest  contracts,  should  entitle 
the  creditors  of  the  holder  to  take  the  subject  as  if  it  actually  were 
his  property.  This  rule  is  admitted  both  in  England  and  in  Scot- 
land, but  upon  different  footings,  and  to  a  different  extent  In 
England  it  is  the  mere  creature  of  statute ;  in  Scotland  it  is  a  rule 
of  the  common  law,  grounded  on  principles  of  equity." 

In  England,  by  the  Statute  13  EUz.  c.  6,  all  feigned  and  fraudulent 
conveyances  or  alienations  of  goods  and  chattels  were  declared  to 
T»e  void  in  a  question  with  the  creditors  of  the  granter ;  but  it  has 
been  laid  down  in  a  series  of  cases,  that  the  mere  possession  of 
moveables  is  not  enough  to  prove  fraud,  and  that  it  affords  merely 
frimafade  evidence  of  the  property  in  the  possessor,  until  a  title 
not  fraudulent  is  shewn,  under  which  the  possession  has  followed 
Under  that  statute,  an  execution  creditor  may  seize  goods  in  pos- 
session of  his  debtor,  although  they  have  been  sold,  if  the  sale  was 
fraudxdent  or  collusive.    Eeferring  to  the  law  of  Scotland  on  this 
point,  Professor  Bell  says,  "  In  what  is  delivered  of  this  doctrine 
by  our  institutional  writers,  they  seem  to  place  it  entirely  upon 
fraud  and  collusion  on  the  part  of  the  true  owner ;  and  there  does 
not  appear  to  be  any  good  ground  for  questioning  that  in  proper 
cases,  under  the  doctrine  of  reputed  ownership,  this  is  the  true 
principle,  though  it  may  concur  with  the  imperfect  right  of  the 
vendee  where  delivery  has  not  taken  place.      In  Andersen  v. 
Buchanan,  22d  Dec.  1848,  11  D.  270,  Lord  Moncreiff  said,  adverting 
to  the  passage  just  quoted,  "  This  is  delivered  distinctly  as  the  law 
of  Scotland,  not  as  the  law  of  England,  however  it  may  coincide 
with  it    And  I  take  it  to  be  both  clear  and  right"    In  the  same 
case,  Lord  J.  C.  Hope  said  that  coUusion  or  fraud,  actual  or  even 
constructive,  is  not  the  foundation  of  our  rule.    "  Even  Professor 
Bell  states  blameable  carelessness  as  equivalent  to  fraud,  which 
really  gives  up  the  notion  of  fraud  or  collusion  as  necessary."    The 
passage  referred  to  in  Bell's  Commentaries  (i.  260)  is, "  The  rule  may 
be  stated  in  this  proposition — that  where  one  is  imnecessarily,  or 
by  collusion  or  gross  negligence  of  the  true  owner,  permitted  to  give 
himself  an  appearance  to  the  world  as  if  he  were  the  proprietor  of 
goods  and  wares  not  belonging  to  himself,  and  this,  by  exercising  acts 
of  ownership,  and  by  holding  a  possession  seemingly  uncontrolled, 
his  creditors  will  be  entitled  to  proceed  against  the  goods  as  if  they 
really  belonged  to  him."    The  apparent  conflict  of  opinion  may  be 
accounted  for  by  attending  to  this,  that  the  case  in  which  it  appears 
depended  entirely  on  our  ordinary  rule  of  law  as  to  the  effect  of  a 
sale  of  moveables,  retenta  possessione,  and  it  was  not  necessary  to 
consider  the  principles  on  which  the  doctrine  of  reputed  ownership 
rests,  in  so  far  as  it  means  anything  more  than  the  possession  of 
moveables  by  the  seller  after  a  sale.     It  was  indeed  pointed  out  by 
the  Lord  Justice-Clerk,  that  that  doctrine  was  chiefly  applicable  to 
cases  where  the  presumption  of  ownership  is  not  the  natural  result, 
in  the  circumstances,  of  mere  possession,  and  therefore  repute  is 
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required.  So  it  will  be  found  that  in  all  the  cases  reported  under 
the  title  "Eeputed  Ownership,"  where  a  buyer  or  assignee  of 
moveables  left  in  possession  of  the  seller  or  assignor,  was  seeking  to 
vindicate  his  right  to  delivery  against  the  creditors  of  the  possessor, 
the  decision  is  based  on  the  principle  that  the  sale  or  conveyance 
was  InefTectual  because  delivery  of  the  goods  had  not  been  taken. 
In  Shearer  v.  Christie,  18th  Nov.  1842,  5  D.  132,  it  was  laid  down 
that "  reputed  onwership  has  the  effect  of  causing  moveable  property 
that  really  is  transferred  habUi  modo,  to  be  held  in  a  question  with 
creditors  as  the  property  of  the  disposer,  their  debtor,  in  whose 
possession  it  had  been  allowed  to  remain."  In  a  proper  case  of 
sale,  the  doctrine  so  defined  would  not  apply ;  for  if  delivery  has 
been  given  there  is  no  possession  of  which  the  creditors  of  the  seller 
can  avail  themselves ;  and  if  delivery  has  not  been  given,  there  is  no 
valid  transference,  and  the  right  of  property  remains  with  the  seller. 

The  English  doctrine  of  "  Eeputed  Ownership,"  then,  in  so  far  as  it 
forms  a  part  of  the  law  of  sale,  had  really  no  place  in  our  system  of 
jurisprudence.  So  long  as  possession  continues  to  be  the  badge  of 
property,  that  doctrine,  as  already  explained,  is  not  required  to  pro- 
tect the  rights  which  creditors  have  over  the  undelivered  goods 
which  their  debtor  has  sold.  How  far  these  rights  are  affected  by 
the  recent  statute  will  be  considered  hereafter.  It  is  proper  to 
notice,  however,  that  the  doctrine  of  "Eeputed  Ownership"  is 
recognized  in  our  law  in  cases  which  do  not  arise  under  the  law  of 
sale.  For  example,  it  has  been  held  {Dougall  v.  Marshall,  23d  July 
1833,  lis.  1028),  that  one  who  held  out  that  another  was  proprie- 
tor while  he  himself  was  the  real  proprietor  of  certain  lands,  was 
liable  to  those  who  had  been  so  imposed  upon.  Where  agents  had 
been  allowed  to  take  the  title  to  moveable  property  in  their  own 
names,  an  assignment  by  them  was  held  valid  {Attwood  v.  Kinnear 
A  Sons,  11th  July  1832, 10  S.  817). 

But  to  return  to  the  law  of  England  on  this  matter,  we  find  that 
a  considerable  advance  has  been  made  on  the  Statute  of  Elizabeth 
by  subsequent  Acts.  By  the  21st  James  I.  cap.  19,  sec.  11,  and 
6th  Geo.  IV.  cap.  16,  and  afterwards  by  the  12th  and  13th  Vict.  cap. 
106,  and  now  by  the  Bankruptcy  Act  of  1869,  32  &  33  Vict. 
cap.  71,  goods  sold,  but  undelivered,  in  certain  circumstances  are 
made  available  to  the  creditors  of  the  seller.  By  the  15  th  sec.  of 
the  last  Act,  it  is  enacted  that  the  property  of  the  bankrupt  shall 
comprise,  inter  alia,  "  all  goods  and  chattels  being  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order,  or  disposition  of 
the  bankrupt  being  a  trader,  by  the  consent  or  permission  of  the 
true  owner,  of  which  goods  and  chattels  the  bankrupt  is  reputed 
owner,  or  of  which  he  has  taken  upon  himself  the  sale  or  disposi- 
tion as  owner. 

In  order  that  the  goods  in  possession  of  the  bankrupt  may  be 
comprised  in  his  estate  it  will  be  observed  that  tliese  conditions 
must  concur: — 
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1st,  The  goods  must  have  been  in  his  possession  at  the  commence- 
ment of  the  bankruptcy. 

2d,  He  must  have  had  possession  and  the  order,  or  sale,  or  dis- 
position of  the  goods  as  reputed  owner  thereof  with  the  consent  or 
permission  of  the  true  owner.  "  The  apparent  owner  must  be  one 
person,  the  true  owner  another  person."  Chief  Baron  Kelly  in 
Reynolds  v.  Bowlij,  14th  May  1867,  2  Q.  B.  478. 

3d,  The  possession  must  have  been  such  as  fairly  and  reasonably 
to  induce  the  public  to  believe  that  he  was  the  owner. 

It  must  be  kept  in  view  that  these  rules  do  not  apply  exclusively 
to  cases  of  sale.  So  furniture  lent  on  hire  to  a  hotel-keeper,  and 
used  in  the  course  of  his  business  {Mvllett  v.  GrteUy  2  Car.  and  P. 
382),  and  barges  lent  to  a  coal  merchant,  who  had  his  name  painted  on 
them,  and  used  them  for  five  or  six  years  (  Watson  v.  Peache^  1  Scott 
149)  were  held  to  be  attachable  by  the  assignees  for  the  benefit  of 
their  creditors.  In  both  of  these  cases  the  true  owners  maintained 
that  the  custom  of  hiring  such  property  was  so  general  that  no  one 
could  rely  on  the  possession  as  a  test  of  property.  In  Mullet f$ 
case  Baron  Gumey  laid  it  down  as  law  that  the  custom  must  be  so 
general  as  to  induce  a  fair  doubt  and  suspicion  in  the  minds 
of  persons  giving  credit,  that  the  goods  were  not  the  property  of 
the  person  in  whose  possession  they  were^  Between  such  cases, 
and  those  in  which  the  seller  retains  possession  of  goods  sold,  the 
material  distinction  is  as  to  the  evidence  required  to  establish  the 
right  of  the  creditors  of  the  party  possessing.  Mr.  Justice  Bayley 
in  Lingard  v.  Messiter  (1  Barn  and  Cress.  308)  distinguished  these 
two  classes  of  cases  thus.  "The  evidence  required  to  establish 
reputed  ownership  in  each  of  these  cases  is  different  In  the  former 
case,  when  it  is  once  proved  that  the  bankrupt  has  been  the  owner, 
and  has  continued  in  the  possession  till  the  time  of  the  act  of 
bankruptcy,  the  presumption  is,  that  he  then  continued  in  the 
possession  in  the  character  of  owner,  and  therefore  proof  of  these 
facts  is  2^nvia  facie  evidence  that  the  bankrupt  is  both  reputed  and 
real  owner.  In  the  latter  case,  the  mere  possession  may  not  of  it- 
self be  sufficient  to  shew  that  the  bankrupt  was  the  reputed  owner 
of  them ;  and  it  may  then  be  necessary  for  the  assignees  to  establish 
that  fact  by  other  circumstances."  In  the  case  {Lingard's)  now 
referred  to,  possession  was  held  to  establish  reputed  ownership.  At 
the  date  of  the  bankruptcy  the  bankrupt  was  using  machineiy  which 
had  been  seized  under  an  execution.  The  Sheriff  and  the  bankrupt 
assigned  it  to  the  defendant,  who  was  the  execution  creditor.  The 
defendant  then  marked  it  with  his  initials,  and  let  it  to  the  bankrupt 
at  a  certain  rent,  which  was  paid  monthly.  In  these  circumstances 
it  was  held  that  the  change  of  property  had  not  been  made 
sufficiently  known,  and  that  there  was  no  evidence  to  prove  that 
the  bankrupt  had  ever  ceased  to  be  owner.  An  attempt  was  made 
to  prove  that  it  was  usual  in  the  district  to  hire  machinery,  but  that 
failed.     In  the  later  case  Hamilton  v.  Bdl^  18th  Kov.  1854,  Das3nt*s 
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Common  Law  Eep.  iii.  308  (10  Ex.  545),  it  was  observed  that  the 
custom  to  let  out  machinery  had  become  so  notorious  that  Lirvgard's 
case  would  now  be  differently  decided,  although  it  was  rightly 
decided  at  the  time.  In  this  last  case  it  was  laid  down  that  the 
bankrupt  must  have,  not  only  the  possession  of  the  goods,  but  their 
order  and  disposition,  with  consent  of  the  true  owner^  unless  the 
possession  was,  with  the  owner's  consent,  such  as  to  deceive  the 
public.  Pollock,  C.  B.,  said,  '*  the  bankrupt  here  had  the  possession 
of  the  goods,  but  he  had  not  their  order  and  disposition,  and  no  one 
had  a  right  to  presume  them  to  be  his  from  the  fact  of  their  being 
in  his  shop."  Baron  Alderson  states  the  reason  thus : — "  If  I  send 
my  property  into  a  shop  where  nothing  is  usually  sold  except  what 
Ijelongs  to  the  proprietor  of  the  shop,  I  put  my  property  in  the 
reputed  ownership  of  the  shopkeeper,  and  the  statute  applies ;  but 
if,  as  in  the  present  case,  I  put  my  goods  into  a  shop  where  it  is 
notorious  that  goods  are  put  for  repair,  and  for  other  purposes  than 
for  sale,  the  conclusion  that  these  goods  are  the  property  of  the 
shopkeeper  is  one  which  no  reasonable  person  would  draw." 

In  the  last  case,  Priestley  v.  Pratt  and  others^  Jan.  1867, 
L  E.,  2  Ex.  101,  it  was  decided  that  where  a  custom  exists 
for  the  buyer  to  leave  goods  bought  in  the  hands  of  the 
seller,  and  is  so  notorious  as  to  be  practically  known  to  all  persons 
dealing  with  the  seller  in  his  business,  goods  so  left  in  the  hands  of 
a  seller  for  a  time  not  longer  than  is  clearly  within  the  custom,  do 
not  on  the  bankmptcy  of  the  seller  pass  to  his  assignees  under  the 
reputed  ownership  clause  of  the  Bankruptcy  Act.  In  such  a  ques- 
tion the  evidence  must  shew  that  there  is  some  reason  for  believing 
that  the  goods  may  belong  not  to  the  person  in  possession,  but  to 
some  other  person.  But,  when  goods  have  been  mortgaged  and 
allowed  to  remain  in  the  possession  of  the  mortgagor  in  terms  of  a 
stipulation  in  the  mortgage  they  pass  to  the  assignees  of  the 
mortgagor  in  bankruptcy.  And  it  has  been  ruled  in  the  Court  of 
Bankruptcy  {ex  parte  Ashley,  June  5,  1855),  that  the  registration 
of  a  biU  of  sale  under  the  Act  17  &  18  Vict.  cap.  36,  does  not  so 
complete  the  mortgagee's  title  as  to  defeat  the  right  of  the  assignees. 
Commissioner  Holroyd  held  that  such  a  registration,  although  neces- 
sary to  the  validity  of  the  biU  of  sale,  did  not  make  a  title  good 
which  had  been  bad  before,  and  that  the  public  were  not  bound 
to  consult  the  register  before  relying  upon  the  fact  of  possession. 

In  the  last  reported  English  case  in  which  this  doctrine  was  dis- 
cussed (Reynolds  y.  Bowley  and  another,  14  May  1867,  supra),  it  was 
ruled  that  the  share  of  a  dormant  partner  in  the  partnership  stock 
in  trade,  was  not  in  the  reputed  ownership  of  the  partner  carrying 
on  business,  because  his  was  not  the  possession  of  a  person  not  the 
true  owner,  with  the  consent  of  the  true  owner,  but  the  possession 
of  a  true  owner  himself,  with  the  consent  of  another  who  had  a  like 
interest,  which  vested  in  him  exactly  the  same  description  of  owner- 
ship or  joint-ownership  which  that  other  person  possessed 
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After  this  somewhat  rapid  summary  of  the  law  of  England,  as  it  was 
afifected  by  the  Statute  of  James  and  the  subsequent  enactments  in  the 
same  direction,  it  remains  to  point  out  in  what  respects  it  differs  from 
the  law  of  Scotland  (reserving  however,  in  the  meantime,  any 
reference  to  the  Amendment  Act  of  1856).  Before  doing  so,  it  may 
be  well  to  keep  in  view  that  those  statutes  brought  the  law  of 
England  into  agreement  with  the  law  of  Scotland  thus  far,  that  when 
goods  were  in  possession  of  a  seller  who  had  been  made  bankrupt, 
and  were  in  his  order  and  disposition  by  consent  of  the  true  owner, 
they  passed  to  the  assignees  in  bankruptcy,  without  any  proof  of 
fraud.  The  benefit  of  this  rule  seems  available  to  creditors  in 
England  only  on  the  bankruptcy  of  their  debtor.  If  there  be  no 
bankruptcy,  a  creditor  must  prove  collusion  or  fraud  under  the  law 
as  fixed  by  the  Statute  of  Elizabeth.  The  property  may  have  passed 
by  the  contract  to  the  buyer ;  but  in  such  cases  as  come  within  the 
statute,  that  is  of  no  avaU.  But  the  law  of  England  goes  further, 
and,  in  certain  circumstances,  brings  into  the  common  fund  for  dis- 
tribution among  creditors  goods  in  possession  of  the  bankrupt  which 
have  at  no  time  been  his  property.  Although  continued  possession 
establishes  such  a  presumption  of  property,  that  the  burden  of 
proving  that  the  right  of  property  is  in  another  falls  upon  the  person 
alleging  it,  we  have  no  principle  which  leads  to  a  result  similar  to 
that  introduced  by  statute  into  the  law  of  England.  "  While  the 
law  protects  creditors  from  being  deceived  by  such  false  grounds 
of  credit  as  may  be  produced  by  collusive  arrangements,  they  miist 
so  far  protect  themselves  as  to  avoid  giving  credit  too  easily.  They 
must  be  aware  of  the  many  honest  occasions  of  possession,  inde- 
pendently of  property,  which  the  varied  business  and  connections 
of  life  require,  and  must  distinguish  such  temporary  possession  as 
may  arise  in  the  fair  course  of  a  legal  contract  from  that  which 
naturally  indicates  property ;  they  must  take  care  also  to  aUow  for 
the  possibility  of  the  true  proprietor  being  abused  and  defrauded  in 
the  use  to  which  his  property  is  applied ;  and  they  must  satisfy 
themselves  that  the  circumstances  are  such  as  to  charge  him  with 
blameable  carelessness  or  collusion  or  simulation  in  the  bankrupt's 
unfair  attempt ;  or  to  regard  him  as  holding  himself  out  as  a  per- 
sonal creditor  and  abandonii^  his  right  as  proprietor.  Thus  the 
possession  must  be  unequivocal  to  justify  credit ;  it  must  imply  a 
full  power  of  disposal ;  and  it  must  be  such  as  actually  to  raise  a 
reputation  of  ownership."    Bell's  Com.  i.  250. 

If  all  the  cases  of  reputed  ownership  be  examined  it  will  be  found 
that  they  may  be  classified  under  these  heads :  Ist.  Where  the  right 
of  a  trustee  in  bankruptcy  has  been  disputed  (1)  by  purchasers  who 
had  not  obtained  delivery ;  (2)  by  holders  of  mortgages  who  had 
permitted  the  grantor  to  remain  in  possession ;  (3)  by  trustees 
imder  deeds  for  behoof  of  creditors  who  had  not  completed  their 
title  by  procuring  delivery;  and  (4)  by  trustees  and  others  who 
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claimed  under  the  provisions  of  a  marriage  contract  by  which  the 
bankrupt  had  assigned  his  household  furniture  to  or  for  behoof  of 
his  wife  and  family,  but  had  continued  in  the  use  of  it.  AU  these 
cases  illustrated  the  principle,  that  a  conveyance  of  moveables, 
whether  by  contract  of  sale  or  otherwise,  was  ineffectual  without 
delivery.  2d.  Cases  in  which  a  question  of  personal  responsibility 
only  was  raised  and  settled.  As  an  example,  we  have  Daitgall  v. 
Marshall,  abready  referred  to.  That  is  reported  as  a  case  of  reputed 
ownership ;  but  it  was  a  personal  action,  not  an  action  to  attach 
the  property,  and  the  decision  was  clearly  based  upon  the  fraud. 
There  was  no  question  and  no  doubt  as  to  the  ownership  of  the 
property,  and  it  coidd  not  have  been  made  available  to  the  creditors 
by  any  proceeding  against  the  party  in  possession.  And,  3d,  cases 
in  which  the  doctrine  of  reputed  ownership  alone  was  in  question. 
These  are  (1)  cases  in  which  those  who  had  acquired  property  from 
parties  in  possession  of  it  as  ostensible  owners  were  found  entitled 
to  retain  it.  As  for  example,  Attwood  v.  Kinnear  &  Sons  (11 
July  1832),  in  which  it  was  held  that  a  conveyance  of  certain  shares 
in  security,  by  stockbrokers  who  had  purchased  the  shares  for  the 
pursuer,  and  been  allowed  by  him  to  take  the  transfers  in  their  own 
names,  was  valid;  and  (2)  cases  in  which  creditors  attempted  to. 
attach  property  ostensibly  possessed  by  their  debtors,  who  had 
never  been  the  owners  of  it,  as  in  Dingwall  v.  APComMe  6  June  1822, 
1  S.463,and  Oordonv,  Cheyney  5  Feb.  1824,28.675, where  the  property 
was  of  the  same  kind  as  in  Attwood' s  case.  The  bankrupts,  although 
registered  as  owners,  held  the  shares  in  reality  in  trust,  and  it  was 
found  that  the  shares  were  not  attachable  by  their  creditors.  It 
would,  of  course,  have  been  different  if  the  debts  had  been  incurred 
on  or  for  the  benefit  of  the  property  held  in  trust  These  cases, 
therefore,  established  a  clear  distinction  between  the  title  of  a  bona 
fid€  purchaser  or  pledgee,  or  a  special  creditor,  and  the  trustee  for 
a  general  body  of  creditors. 

We  come  now  more  specially  to  consider  the  effect  of  the 
Statute  of  1856  on  the  rights  of  a  purchaser  to  goods  purchased  but 
undelivered,  and  the  relative  rights  of  the  creditors  of  the  seller 
and  the  purchaser  in  such  a  case.  The  sections  of  the  statute  which 
relate  to  this  matter  are  the  1st,  2d,  and  3d.  The  first  is  as 
follows : — "  Where  goods  have  been  sold,  but  the  same  have  not 
been  delivered  to  the  purchaser,  and  have  been  allowed  to  remain 
in  the  custody  of  the  seller,  it  shall  not  be  competent  for  any 
creditor  of  such  seller,  after  the  date  of  such  sale,  to  attach  such 
goods  as  belonging  to  the  seller  by  any  diligence  or  process  of  law, 
including  sequestration,  to  the  effect  of  preventing  the  purchaser  or 
others  in  his  right  from  enforcing  delivery  of  the  same ;  and  the 
right  of  the  purchaser  to  demand  delivery  of  such  goods  shall, 
from  and  after  the  date  of  such  sale,  be  attachable  by  or  transfer- 
able to  the  creditors  of  the  purchaser."  It  is  first  to  be  noticed 
.  that  this  section  applies  only  "  where  goods  have  been  sold,"  and 


416  THE  DIFFERENCES  BETWEEN  THE  LAWS  OF  ENGLAND 

are  allowed  to  remain  in  the  custody  of  the  seller.  It  does  not 
protect  a  transaction  carried  out  in  the  form  of  a  sale,  which,  how- 
ever free  from  all  taint  of  collusion  or  fraud,  is  in  substance  some- 
thing different  from  a  pure  contract  of  sale.  If  it  did,  there  are 
cases  in  which,  instead  of  assimilating  the  law  of  this  country  to 
that  of  England,  it  would  have  exactly  the  contrary  effect ;  as,  for 
instance,  when  the  stipulations  of  the  contract  are  inconsistent 
with  the  completion  of  a  sale,  and  the  beneficial  use  and  possession 
of  the  subject  said  to  have  been  sold  is  left  with  the  seller.  In 
Sim  v.  Grant,  3d  June  1862,  the  statute  was  found  not  to  apply 
because  the  party  founding  upon  a  contract  of  sale  had  allowed  the 
owner  to  continue  the  use  of  the  subject  sold.  The  facts  of  the 
case  were  tliese.  A  mare  belonging  to  Grant  having  been  poinded 
by  one  of  his  creditors,  Grant  asked  Sim  to  assist  him  so  as  to  pre- 
vent the  exposure  and  embarrassment  which  would  be  caused  by 
the  poinding  being  followed  by  a  sale.  Sim  accordingly  bought 
the  mare  under  an  arrangement  with  the  poinding  creditor  by  a 
private  transaction  of  sale.  There  was  no  change  of  possession  and 
no  delivery;  and  the  mare  not  merely  remained  in  the  seller's 
stable,  but  the  seller  continued  to  use  it  just  as  he  did  before  the 
sale,  under  an  obligation  to  deliver  it  to  the  buyer  when  required. 
It  was  held  that  this  was  a  state  of  possession  inconsistent  with 
the  personal  contract  of  sale,  and  a  poinding  creditor  of  the  seller 
was  found  entitled  to  proceed  with  a  sale  in  payment  of  a  debt  due 
to  him  by  the  seller.  It  was  laid  down  that  the  statute  provides 
for  the  case  of  the  "  custody  "  remaining  with  the  seller — meaning 
that  custody  for  the  safety  and  preservation  of  the  thing  sold 
which  the  seller  behoves  to  have  when  the  delivery  is  not  intended 
to  be  immediate,  and  some  time  elapses  between  the  sale  and  the 
actual  transference  of  the  corptis  of  the  goods  sold.  Such  custody 
is  entirely  different  from  the  continued  possession,  use,  and  enjoy- 
ment left  with  a  seller  by  the  very  terms  of  the  contract  between  the 
parties.  In  a  word,  there  was  no  definite  contract  of  sale,  and  the 
possession  of  the  seller  was  neither  custody  for  the  buyer,  nor  did  it 
depend  on  any  contract  apart  from  property. 

Nor  can  the  owner  of  moveables  effectually  assign  his  right  of  pro- 
perty in  them  to  another  while  he  retains  the  possession  and  use, 
although  the  transactionis  in  the  form  of  asalefoUowedby  a  lease  tothe 
pretended  seller,  if  the  real  intention  of  the  parties  to  the  contract  is  to 
give  a  security  merely  to  the  nominal  purchaser.  This  doctrine  is  com- 
mon to  the  laws  of  both  countries,  and  is  not  affected  by  the  statute 
under  consideration.  But  when  the  contract  is  in  reality  a  sale, 
and  is  followed  by  a  lease  of  the  property  to  the  former  owner,  it 
would  be  upheld  in  England,  where,  as  we  have  seen,  a  custom 
existed  to  let  out  such  goods  as  the  contract  dealt  with.  Such  a 
contract  has  been  recently  given  effect  to  in  Scotland,  without  any 
averment  or  preof  of  custom.  Taylor  {Orr*$  trustee)  v.  Tullts,  2d 
July  1870.    In  1863  the  defender  TulUs,  who  was  owner  of  the 
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buildings  in  which  Orr  carried  on  business  as  a  printer,  and  who 
was  at  the  time  a  creditor  of  Orr,  purchased  from  him  his  working 
plant,  and  of  the  same  date  let  to  Orr  the  premises  and  plant  at  a 
yeariy  rent  Both  contracts  were  reduced  to  writing.  In  1869 
the  estates  of  Orr  were  sequestrated,  and  the  trustee  claimed  the 
plant,  maintaining  (1)  that  the  transaction  was  fraudulent;  (2) 
that  although  ex  facie  absolute  it  was  in  reality  in  security ;  (3) 
that  no  change  of  possession  had  taken  place ;  and  (4)  that  the 
bankrupt  was  the  reputed  owner  of  the  goods.  After  a  proof  the 
plea  on  the  ground  of  fraud  became  untenable,  and  the  case  was 
ultimately  decided  on  the  footing  that  the  transaction  had  been 
gone  into  ioTia  jide^  that  there  was  an  absolute  sale  and  a  definite 
contract  of  lease  under  which  the  possession  was  continued,  and 
that  the  defender  had  publicly  and  judicially,  in  processes  of 
sequestration  for  rent,  asserted  his  title  to  the  ownership  of  the 
plant  It  was  held  that  possession,  which  is  the  true  completion 
of  the  contract  of  sale,  had  been  obtained  by  the  purchaser,  because 
when  the  seller  had  divested  himself  of  the  title  to  the  plant  by 
the  contract  of  sale,  his  future  possession  could  only  be  ascribed  to 
the  contract  of  lease,  so  that  the  purchaser  then  possessed  by  him 
as  lus  lessee.  The  case  is  instructive  on  the  question,  How  and 
under  what  circumstances  tradition,  or  actual  delivery  of  goods, 
may  not  be  required  to  change  the  civil  possession  ?  But  it  is 
referred  to  here  for  the  reference  made  in  it  to  the  effect  of  the 
section  of  the  Mercantile  Law  Amendment  Act  under  considera- 
tion. The  Lord  Justice-Clerk  said,  "  If,  however,  I  am  wrong  in 
these  views,  I  think  the  case  very  clearly  falls  under  the  provision 
of  the  section  in  question.  There  are  only  two  conditions  neces- 
sary to  introduce  the  remedy  of  the  statute — (1)  A  completed  con- 
tract of  sale ;  (2)  that  the  subject  sold  has  been  allowed  to  remain 
in  the  custody  of  the  seller.  In  every  case  in  which  these  two 
conditions  unite  the  statute  applies.  In  this  case  there  was  a  com- 
pleted contract  of  sale,  and,  if  the  goods  were  not  delivered,  they 
were  allowed  to  remain  in  the  custody  of  the  seller.  Therefore 
the  pursuer  cannot  interfere  with  their  delivery  to  the  purchaser. 
I  think  the  dicta  in  the  case  of  Sim  have  been  entirely  misappre- 
hended. What  was  found  there  was  that  there  was  no  contract 
of  sale,  and  the  reference  to  beneficial  enjoyment  was  intended  to 
show  that  the  stipulations  of  the  contract  were  inconsistent  with  a 
sale  having  been  completed." 

The  other  point  to  be  observed  is  that  the  section  merely  enlarges 
tbe/w^  ad  rem  which  the  buyer  by  the  common  law  acquires  when 
he  purchases  specific  goods,  so  that  on  the  one  hand  he  can  vindi- 
cate that  right  to  obtain  possession  not  only  against  the  seller, 
but  also  against  his  creditors,  and  on  the  other  hand,  the  creditor 
of  the  buyer  may  make  good  his  right  to  delivery  against  the  seller 
or  his  creditors.  Without  then  interfering  with  either  the  right  of 
property  in  goods  sold,  or  the  principle  \ipon  which  the  risk  of 
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goods  sold  but  undelivered  is,  in  certain  circumstances,  transferred 
to  the  buyer,  this  section  of  the  statute  has  brought  the  laws  of  the 
two  countries  so  far  into  harmony. 

But  (1)  it  does  not  affect  the  seller's  right  of  retention 
so  as  to  lessen  it  in  a  question  with  the  the  buyer.  The  seller 
is  still  in  such  a  case  entitled  to  retain  the  goods  sold  not 
only  for  the  price  but  also  for  a  separate  debt  owing  at  the  time 
of  the  sale  or  subsequently  incurred.  In  Black  v.  I'lU  Incfyjqpora- 
tion  of  Bakers,  Glasgow,  13th  Dec.  1867,  it  was  laid  down  per 
the  Lord  President  "  that  the  seller  of  goods  in  Scotland  (notwith- 
standing the  personal  contract  of  sale)  remains  the  undivested 
owner  of  the  goods,  whether  the  price  be  paid  or  not,  provided  the 
goods  be  not  delivered,  and  the  property  of  the  goods  cannot  pass 
without  delivery,  actual  or  constructive.  The  necessary  conse- 
quence is  that  the  seller  can  never  be  asked  to  part  with  the  goods 
till  the  price  is  paid.  Nay,  he  is  entitled  to  retain  them  against 
the  buyer"  (I  omit  the  words  which  follow,  viz.  "  and  his  assignees," 
because  stated  without  qualification  it  is  incorrect,  and  it  is  modified 
by  what  follows  in  the  decision,  which  need  not  be  quoted  here) 
"  till  every  debt  due  and  payable  to  him  by  the  buyer  is  paid  or 
satisfied"  In  England,  on  the  other  hand,  the  seUer's  right  to 
retain  is  defined  as  a  lien,  and  the  rule  of  law,  as  stated  in  Benja- 
min's Treatise  on  Sale  (p.  597),  is  that  in  a  sale  of  goods  where 
nothing  is  specified  as  to  delivery  or  payment,  the  vendor  has  the 
right  to  retain  the  goods  until  pajrment  of  the  price ;  he  has  in  all 
cases  a^  least  a  lien,  unless  he  has  waived  it.  But  this  lien 
extends  only  to  the  price.  And  again  (p.  624),  "  As  the  vendor's 
lien  as  a  right  granted  to  him  by  the  law  solely  for  the  purpose  of 
enabling  him  to  obtain  payment  of  the  price,  it  follows  that  a 
tender  of  the  price  puts  an  end  to  the  lien,  even  if  the  vendor  de- 
cline to  receive  the  money,  and  this  was  the  decision  in  Martindale 
V.  Smitk,  1  Q.  B.  389."  This  rule  is  so  universally  understood  in  the 
law  of  sale  in  England  that  it  was  observed  by  Lord  Cunningham, 
in  deciding  the  case  of  Bobertsons  Trustees  v.  Beid,  15th  July  1852, 
that  it  is  only  referred  to  incidentally  by  English  authors.  In 
Cross  071  Zierif  it  is  assumed  thus :  "  Notwithstanding  a  previous 
sale,  a  special  property  in  the  articles  sold  continues  in  tlie 
vendor,  until  such  time  as  the  purchaser  pays  or  tenders  the 
price  agreed  upon ;"  and  Morton,  on  Vendors  (183),  says,  "  If  the 
purchaser  becomes  bankrupt  while  the  goods  are  remaining  in 
the  vendor's  hands,  the  latter  has  a  lien  against  the  claim  of 
the  assignees;  therefore,  an  action  cannot  be  maintained  by 
the  assignees  without  payment  of  the  prica" 

And  (2)  it  does  not  take  away  the  distinction  between  the 
laws  of  the  two  countries  as  to  the  right  of  a  first  against  a 
second  purchaser  who  has  obtained  delivery  of  the  goods  from 
a  seller.  It  follows,  in  England  from  the  general  rule  that 
the  sale  vests  the  property  of  goods  in  the  purchaser,  that  the 
seller  cannot  enter  into  a  valid  contract  for  the  disposal  of  the 
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goods  to  another ;  and  delivery  therefore  under  a  second  sale  will 
not  prevent  the  first  purchaser  from  recovering  possession  of  the 
goods.  On  the  contrary,  with  us,  in  such  a  case  the  rule  ''potior 
est  conditio  possidentis  "  applies,  and  th6  second  purchaser  who  has 
obtained  delivery,  being  in  honafde,  is  preferred  to  the  property 
according  to  the  rule  *' traditionibvs  et  usucapionibvs  non  nvdis 
pactis  transferuntur  dominia  rerumP  A  purchaser  in  market  overt 
in  England  is  protected  against  the  operation  of  the  rule.  (Every 
shop  in  London  where  goods  are  publicly  sold  is,  on  every  lawful 
day,  market  overt  for  such  goods  as  are  usually  sold  there ;  but  in 
the  country,  market  overt  is  the  usual  market  place  on  the  stated 
market  days).  This  protection  to  a  buyer  in  open  market  is 
extended  still  further  in  England,  so  that  although  the  seller  have 
stolen  or  found  the  goods  sold,  or  although  he  possess  them  as  a 
borrower  or  pledgee  (not  having  a  legal  power  to  sell),  the  buyer  is 
preferred  to  the  rightful  owner  (see  Benjamin  on  Sale,  p.  6  et  seq., 
as  to  the  rule  and'  its  exceptions).  But  in  Scotland  the  owner  of 
goods  sold,  whether  in  open  market  or  elsewhere,  by  one  who  has 
no  title  to  them,  may  recover  them  from  the  purchaser,  and  if  they 
have  been  sold  or  used  by  the  purchaser,  he  is  entitled  to  whatever 
profit  may  have  been  made  by  him.  Where  the  goods  have  been 
again  sold,  the  owner  s  claim  still  attaches  to  them,  and  he  may 
recover  them  from  the  person  in  whose  possession  he  finds  them,  the 
intermediate  possessors  being  liable  also  in  so  far  as  each  has  been 
Ittcratus,  On  this  point  it  may  be  useful  to  refer  to  the  case  of 
Favids  V.  Townsend,  5th  Feb.  1861, 23  D.  69,  where  it  was  held  that 
the  purchaser  of  a  stolen  horse,  who  bought  it  at  midnight  from  a 
person  unknown  to  him,  and,  in  the  prosecution  of  his  business  as 
a  manufacturing  chemist,  slaughtered  it  before  morning,  was  held  to 
have  shewn  such  a  want  of  due  care  and  caution  as  to  render  him 
liable  for  the  full  value  of  the  animal  to  the  owner.  In  that  case 
the  value  far  exceeded  the  worth  of  the  animal  to  the  buyer. 
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(from  a  correspondent.) 

No  Scotch  lawyer  can  visit  the  English  Supreme  Courts  without 
observing  many  important  differences  between  them  and  the 
Supreme  Courts  of  Scotland.  Even  in  their  construction  there  is 
difference.  As  a  rule,  they  are  small,  dingy,  and  ill-ventilated; 
and  in  some  cases  the  only  access  to  one  court  is  by  passing 
through  another.  The  inconvenience  of  every  one  seems  to  have 
been  the  aim  of  the  architect  who  planned  the  buildings.  In  the 
Common  Law  Court  the  judges  are  placed  on  an  elevated  platfoim. 
Their  seat  is  a  cushioned  bench  along  the  wall ;  the  bare,  hard 
wood  is  the  only  resting-place  for  their  backs ;  and  the  bench  on 
which  they  sit,  and  the  small  desks  in  front  of  them,  are  the  only 


420  ENGHSH  AND  SCOTCH  COURTS  OF  LAW. 

places  on  which  to  heap  their  books  and  papers.  In  a  narrow 
trough  cut  in  this  platform  sit  the  masters ;  and  in  front  of  them, 
in  another  but  broader  and  deeper  cavity,  sit  the  agents  and  their 
clerks,  with  the  edge  of  the  platform  above  their  heads,  presenting 
the  ludicrous  appearance  that  would  be  afforded  by  a  row  of  men 
in  sedan  chairs,  from  which  the  front  and  sides  had  been  cut 
Along  the  space  in  front  of  them,  and  treading  partly  on  the  floor 
and  partly  on  the  agents'  toes,  passes  the  macer  to  and  fro,  fetching 
a  book  for  this  counsel  and  picking  up  a  paper  for  that  ona  The 
front  bench  of  the  Court  is  occupied  by  the  Queen's  Counsel ;  the 
next  by  the  juniors  who  are  engaged  in  the  case  that  is  going  on ; 
the  third  bench  by  the  juniors  who  are  not;  and  the  benches  behind 
(if  there  are  any)  are  used  by  the  common  public.  Perhaps  it  is 
owing  to  the  discomfort  of  the  Courts;  but  certainly  the  public 
who  use  them  are,  for  the  most  part,  very  common.  No  one, 
indeed,  who  is  accustomed  to  our  own  Courts,  could  hope  to  sit  for 
any  length  of  time  in  the  Court  of  Queen  s  Bench,  or  a  Jury  Court, 
unless  he  was  either  personally  interested  in  the  case,  or  impervious 
to  the  sense  of  smelL  Than  the  Court  of  Common  Pleas  there  are 
probably  few  worse  halls  for  the  administration  of  justice  in  Her 
Majesty's  dominions.  Miserably  small  and  dingy,  with  a  passage 
at  the  back  in  which  conversation  and  movement  go  on  much  as 
they  do  (spite  of  all  warders  authorized  or  unauthorized)  in  the 
lobby  of  our  own  Outer  House,  traversed  by  counsel,  witnesses, 
&c.,  on  their  way  to  the  adjoining  Court,  its  judges  perched  on 
high  behind  their  desks  like  a  row  of  jumping-jacks,  the  Court  of 
Common  Pleas  may  be  taken  as  a  model  of  what  a  court  of  justice 
ought  not  to  be.  The  Courts  of  Queen's  Bench  and  Exchequer  are 
commodious,  but  not  handsome;  the  crowded  court  where  Lord 
Penzance  presides  is  neither ;  and  if  the  Lords  Justices  occupy  a 
comfortable  court,  the  solemn  fustiness  of  the  Rolls  Court  is  not 
inviting,  and  the  other  Chancery  Courts  are  mere  booths. 

But,  if  the  Courts  themselves  are  unsatisfactory,  it  is  impossible  to 
deny  admiration  of  the  manner  in  which  business  proceeds.  The 
three  things  that  most  favourably  attract  the  notice  of  a  practising 
lawyer  are  the  courtesy  and  judicial  demeanour  of  English  Judges ; 
the  independence  and  conciseness  of  counsel ;  and  the  rapidity  and 
elasticity  of  procedure  in  the  Common  Law  Courts,  One  would 
be  loth  to  admit  (even  if  it  were  true)  that  English  Judges  are  abler 
than  their  Scotch  brethren.  But  certain  it  is  that  far  more  cases 
are  decided  in  England  at  the  end  of  the  argument,  and  with  more 
brevity,  and  less  on  the  authority  of  previous  cases  than  of  general 
principles.  The  delivery  of  but  a  single  opinion  in  the  decision  of 
a  suit — an  event  so  rare  in  Scotland — ^is  frequent  in  England ;  and 
as  English  litigants  are  presumed  to  know  the  facts  of  their  own 
cases,  the  recapitulation  of  them  is  seldom  thought  necessary.  Before 
the  recent  Eoyal  Commission  on  our  Courts,  one  or  more  judges 
declared  that  they  thought  it  best  for  the  satisfaction  of  the  suitors 
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that  each  judge  should  state  his  opinion.  I  venture  to  say  the 
only  satisfaction  (except  perhaps  the  Judge's  own)  is  that  of  the 
successful  litigant,  and  that  his  satisfaction  is  not  unalloyed.  Every 
additional  opinion  increases  the  risk  of  variance  on  some  points  in  the 
judgment ;  and  hence  it  is  that  Scotch  appeals  to  the  House  of  Lords 
are  more  numerous  than  those  from  England  and  Ireland  combined. 

The  immediate  decision  of  a  case  in  England,  and  the  deferred 
decision  of  one  in  Scotland,  may  in  some  measure  be  explained  by 
the  demeanour  of  the  English  Bench.  It  is  all  very  well  to  main- 
tain a  point  on  which  there  is  difficulty.  But  to  argue  it  with 
counsel  can  but  produce  delay — delay  not  only  protracting  the 
argument,  but  delay  in  giving  judgment.  Judges  are  human. 
Few  men  have  the  magnanimity  at  once  to  own  they  are  wrong ; 
and  if  a  judge  has  prematurely  enforced  a  view,  he  can  scarcely  be 
expected  soon  after  to  criticize  it  as  unsound,  or  to  concur  with  the 
opinion  of  a  colleeigue  who  does  so. 

The  position  of  a  counsel  in  the  Common  Law  Courts  is,  in  some 
respects,  unsatisfactory.  If  not  engaged  in  the  case  that  is  going 
on,  he  can  do  one  or  other  of  two  things ;  he  can  sit  in  Court  tUl 
his  case  is  called,  listening  to  other  cases,  or  studying  his  own ;  or 
he  can  perambulate  the  cold  flagstones  of  Westminster  Hall,  where 
no  seat  is  to  be  found,  and  nothing  to  be  done.  If  he  return  to 
the  Temple,  it  is  a  mile  distant;  and  if  he  wish  to  sit  in  a  library, 
the  only  one  at  Westminster  is  not  worth  the  name.  It  is  to  be 
hoped  that  the  new  Courts  will  contain  a  library,  and  a  comfortable 
consulting  corridor  and  hall  like  our  own. 

The  counsel  who  practise  at  Westminster  merit  high  praise  for 
theii;  precision  and  ability.  Their  statements  are  eminently  clear 
and  concise,  and  their  arguments  terse  and  relevant.  They  rely  on 
principle  as  opposed  to  decisions  and  obiter  dicta  far  more  than 
Scotch  lawyers.  Fewer  cases  are  quoted.^  The  Courts  are  not 
littered  with  books,  nor  the  arguments  overlaid  with  authorities. 
Hence  cases  are  more  quickly  argued,  and  are  presented  to  the  Court 
in  a  more  satisfactory  state  for  decision,  than  if  the  judges  have  to 
consider  or  reconcile  a  mass  of  decisions. 

Closely  connected  with,  if  hot  consequent  on,  the  judicial  de- 
meanour of  the  English  Bench,  and  the  independence  and  ability  of 
counsel,  is  the  rapidity  and  elasticity  of  procedure  in  the  Common 
Law  Courts.  For  the  Equity  Courts  little  can  be  said,  God  help 
the  man  that  gets  into  Chancery.  The  kindness  of  a  legal  firm 
gave  me  the  opportunity  of  seeing  the  working  of  Equity  procedure. 
And  it  certainly  was  refreshing  to  find  that  a  suit,  which  with  us 
would  be  held  to  be  proceeding  particularly  slow,  would  in  Chan- 
cery be  thought  to  be  progressing  miraculously  fast.  Twenty-eight 
days  are  allowed  to  a  defendant  to  put  in  his  answer;  and  the 
almost  invariable  rule  is  to  apply  for  delay  on  the  twenty-eighth 
day,  and  get  it.     Then  the  magnitude  of  the  fees  paid  to  Equity 

*  Readiug  Eoglisli  Reports  does  not,  we  think,  support  this  statement — Ed.  J.  of  J. 
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counsel  simply  staggers  a  Scotcli  counsel.    English  lawyers  mark 
in  large  figures  on  the  back  of  the  brief  the  fee  to  be  sent  to 
counsel     One  has  thus  the  opportunity  of  seeing  from  numerous 
instances  what  the  fee  usually  is: — ^to  a  junior,  10  guineas  for 
debate,  and  1  for  consultation ;  to  a  senior,  25  guineas  for  debate, 
and  2  for  consultation.     In  the  Court  of  the  Lords  Justices  this 
seems  to  be  invariably  the  scale  of  fees ;  though  in  the  evidence 
given  by  the  English  Chancery  oflScials  before  the  Court  of  Session 
Commission  it  is  stated  as  even  higher,  and  that  in  all  the  Chan- 
cery Courts.      Yet  the  Equity  Courts  are  full  of  business.      A 
partner  of  a  leading  Equity  firm  told  me  that  last  year  he  had  occa- 
sion to  employ  the  great  luminary  of  the  English  Bar  to  draw  the 
minutes  of  decree  where  a  very  important  case  had  been  compro- 
mised.   The  fee  sent  to  him  for  this  delicate  task  was  the  hand- 
some sum  of  400  guineas.     In  the  House  of  Lords  the  fees  are  veiy 
higL     Before  the  Judicial  Committee  of  the  Privy  Council  they 
are  little  less ;  I  heard  a  not  very  bright  Q.C.  prosing  away  in  an 
Indian  appeal,  for  his  speech  in  which  he  had  got  100  guineas. 
The  fee  given  to  a  Q.C.  when  he  is  taken  to  a  Court  different  from 
that  in  which  he  usually  practises  is  50  guineas  in  addition  to  his 
regular  fee.    And  Lord  Campbell  tells  us  that  where  a  Q.C.  is 
taken  to  another  circuit  than  his  own  the  special  retainer  is  300 
guineas ;  and  that  the  fee  sent  to  the  leading  counsel  on  one  side  in 
the  case  of  AUwood  v.  Small  was  the  enormous  sum  of  5000 
guineas.    Every  lawyer  in  Scotland  knows  how  infinitesimal  in 
comparison  are  the  fees  sent  to  Scotch  counsel     And  it  is  only 
right,  therefore,  to  state  when  English  procedure  is  praised  how 
English  procedure  is  paid. 

In  the  Courts  at  Westminster  the  fees  are  not  much  larger,  as 
a  rule,  than  those  sent  to  counsel  in  Scotland.     Some  are  lower — 
for  there  are  half-guinea  fees;   but  then  every  step  of  process 
implies  a  fee.    The  procedure  in  the  Common  Law  Courts  is 
eminently  satisfactory.     But  it  is  in  the  Jury  Court  that  its  excel- 
lence is  most  conspicuous.     English  counsel  have  a  habit  of  proving 
nothing  but  their  case ;  the  witnesses  are  fewer ;  the  examinations 
are  very  much  shorter ;  the  Judge's  note  of  the  evidence  is  very 
brief.     Baron  Bramwell  stated  his  belief  that  the  note  of  evidence 
taken  by  the  presiding  Judge  in  the  lengthy  convent  inquiry  case 
{Saurin  v.  Starr)  would  have  been  read  in  two  hours.      Before 
Mr.  Justice  Willes  a  jury  case  proceeds  nearly  as  fast  as  a  proof 
does  with  us,  and  before  other  Judges  a  case  proceeds  very  rapidly. 
The  chief  cause  of  this  is  the  pertinence  and  paucity  of  counseFs 
questions,  and  the  shortness  of  their  addresses  to  tlm  jury.     In  the 
speech  of  Lord  President  Hope,. in  moving  the  adoption  of  the 
Act  of  Sederunt  of  12th  November  1825,  the  two  causes  of  the  un- 
satisfactoriness  of  civil  jury  trials  in  Scotland  are  pointed  out — 
**  parties  load  the  case  with  a  great  deal  of  unnecessary  proof,"  .  .  . 
and ''  the  length  of  the  speeches  of  counsel" 
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Tbe  rapidity  with  which  the  Judge  records  the  evidence  is  very 
noticeable.  Every  lawyer  knows  that — especially  in  cross-exami- 
nation— ^a  great  number  of  questions  must  be  put  simply  for  what 
they  lead  up  to,  or  to  test  credibility,  or  to  lead  a  crammed  witness 
on  the  track  of  his  preparation,  or  to  gain  his  confidence,  and  the 
like  reasons.  A  record  of  such  points  is,  as  a  rule,  valueless ;  and 
nothing  but  the  meritorious  wish  of  Scotch  Judges  to  shirk  no 
work,  and  to  act  with  perfect  fairness,  preserves  a  note  of  these 
points.  But  it  is  certain  that  where  a  case  proceeds  rapidly — as  our 
criminal  jiuy  trials  do — the  jury  are  much  more  likely  to  under- 
stand the  case  and  to  return  a  satisfactory  verdict.  Lord  President 
Hope  stated  in  the  speech  above  referred  to  that  in  England  several 
jury  trials  are  gone  through  in  a  day.  To  judge  from  the  evidence 
before  the  Commission  lately,  and  from  what  I  myself  saw,  the  same 
rapidity  still  characterizes  jury  trials  in  England;  and  their  per  diem, 
I  was  told  by  an  Irish  counsel,  is  the  average  in  Ireland.  No  wonder 
that  jury  trial  is  so  popular  with  our  neighbours.  According  to 
Baron  Bramwell,  not  more  than  one  case  in  a  hundred  is  tried  before 
a  Judge  alone  when  a  matter  of  fact  is  at  issue 

Printing  is  little  known  in  the  Coiuts  at  Westminster.  Plead- 
ings are  written.  If  a  rule  for  a  new  trial  is  under  discussion,  the 
Judge's  notes,  as  transcribed  by  his  clerk,  are  read  by  the  Judge 
himself  or  one  of  his  brethren,  and  are  controverted  or  supplemented 
from  the  notes  of  counsel ;  and  if  the  correction  is  stated  by  the 
counsel  on  the  other  side  to  be  in  his  notes,  the  amendment  is  gene- 
rally made.  So  far  as  convenience  is  concerned,  it  can  scarcely  be 
disputed  (unless  by  a  learned  Sheriff-Substitute,  who  maintains  that, 
even  ceteris  pariima,  a  wTitten  catalogue  is  preferable  to  a  printed  one) 
that  printing  is 'preferable  to  writing.  But  the  question  is,  which 
is  the  cheaper  ? 

The  greater  number  of  counsel  in  a  case  is  a  noticeable  charac- 
teristic of  the  English  Courts :  the  Claimant  is  to  be  prosecuted  by 
six.  But  the  speeches  are  much  shorter  in  spite  of  the  number. 
The  reason  of  this  is  that  in  England  the  senior  counsel  open  the 
casa  The  abler  a  man  is,  the  pithier  will  be  his  argument  The 
second  speaker  in  an  English  Court  only  supplements  his  leader's 
speech :  the  second  speaker  in  a  Scotch  Court  repeats  the  matter  of 
his  junior's  speech.  Then,  too,  it  is  of  great  importance  where  the 
case  turns  upon  facts,  as  it  does  in  our  proofs,  that  the  first  im- 
pression on  the  Court  should  be  made  as  deeply  as  possible.  This 
the  senior  is  best  able  to  do.  The  attaching  of  counsel  to  a  par- 
ticular Court  characterizes  the  Chancery  Courts,  and  has  many  ad- 
vantageous results,  chiefly  in  the  way  of  economizing  time.  But  it  is 
doubtful  whether  such  a  course  would  be  possible  in  Scotland.  The 
plan  we  follow  of  placing  the  counsel  engaged  in  a  case  in  the 
front  seat  is  much  more  satisfactory  than  the  English  custom. 
In  one  case  I  heard  a  lively  discussion  between  a  Q.C.  in  the  front 
TOW  of  the  Queen's  Bench  and  a  junior  on  the  fourth.    But  a  still 
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more  objectionable  custom  in  London  is  that  of  "  handing  on " 
briefs,  i.e.  when  a  man  is  unable  to  do  his  work  handing  on  the 
brief  (and  sometimes  the  fee  or  part  of  it),  which  is  productive  of 
most  unfortunate  results.  It  is  unfair  to  the  litigant,  and  it  is  insult- 
ing to  the  Court,  to  send  a  man  at  the  last  moment  with  no  qualifi- 
cation save  the  absence  of  employment,  and  who  must  open  the  case 
if  his  leader  is  not  there ;  it  causes  toadyism,  and  it  is  apt  to  trench 
somewhat  closely  on  dishonesty. 

The  English  Courts  present  every  degree  of  judicial  strength. 
The  Chancellor,  Vice-Chancellors,  Master  of  the  Bolls,  and  Judges 
of  Probate  and  Admiralty,  each  sit  alone :  the  two  Lords  Justices 
sit  together  as  a  Court  of  Review,  or  sometimes  one  or  both  of  them 
with  the  Lord  Chancellor ;  sometimes  the  Judge  of  Probate  has  a 
colleague ;  the  Common  Law  Courts  are  generally  composed  of  four, 
but  sometimes  of  three  or  five  Judges ;  the  Exchequer  Chamber 
may  have  eight  or  more ;  and  the  House  of  Lords  varies  very  much. 
For  my  own  part,  I  am  strongly  convinced  that,  spite  of  the  remote 
risk  of  non-unanimity,  the  best  Court,  whether  original  or  appel- 
late, is  three.  The  reasons  would  be  too  long  to  state  here.  But  I 
may  only  say  that  those  occasions  where  a  Judge  is  absent  from 
either  Division  of  the  Court  of  Session  are  precisely  those  occasions 
when  business  proceeds  most  silently  and  satisfactorily,  and  opinions 
are  shortest  and  most  nearly  concurrent 

As  regards  ability,  there  seems  no  greater  display  of  it  on  the 
English  than  on  the  Scotch  Bench.  I  think  our  Judges  would,  at 
least,  bear  comparison.  And  I  confess  my  feelings  as  a  Scotchman 
were  gratified  to  find  that  it  is  a  Scotchman — "  the  great  puisne  of 
the  Queen's  Bench,"  as  he  is  called — Mr.  Justice  Blackburn,  who 
shares  with  Chief-Justice  Cockburn,  also  a  Scot,  and  Mr.  Justice 
Willes  the  first  rank  as  a  Judge  on  the  English  Common  Law  Bench. 

One  cannot  but  feel  puzzled  why  it  is  that  in  England  cases  are 
sent  to  counsel  by  five  o'clock,  and  with  us  not  till  eight,  nine,  ten,  and 
often  later.  The  enrolment  in  the  Outer  House  takes  place  about 
forty-five  hours  before  the  case  is  moved.  The  Inner  House  Eolls 
close  for  the  few  entries  made  in  the  forenoon.  Fewer  cases  are 
heard  in  a  day  in  our  Courts.  No  reason  with  a  vestige  of  suffi- 
ciency can  be  given  for  the  late  hour  at  which  the  Court  of  Session 
Eolls  are  published.  If  issued  as  they  ought  to  be,  early  in  the 
afternoon,  papers  could  be  delivered  in  the  afternoon  (at  the  Par- 
liament House  if  wished),  to  the  gi*eat  convenience  of  counsel  and 
agents:  offices  would  not  need  to  be  open  at  night;  agents  and 
counsel  alike  might,  as  in  London,  live  in  any  part  of  the  city  or  its 
suburbs;  and  counsel  who  desired  to  avoid  it,  might  be  saved 
the  necessity  of  sitting  up  late,  or  of  even  being  roused  from  bed, 
to  read  papers  they  might  have  got  half  a  dozen  houra  earlier.  In 
conclusion,  I  would  only  state  my  confident  belief,  that  in  almost 
every  point  in  which  English  procedure  is  preferable  to  Scotch,  the 
remedies  lie  with  the  Court,  counsel,  and  agents,  if  they  choose  to 
adopt  them.  Publicus. 
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Outer  Rouse  Reform. — In  our  number  for  July  1870  we  quoted 
from  a  letter,  which  had  then  attracted  much  attention  among 
lawyers  practising  in  the  Court  of  Session,  a  passage  which  traced  to 
its  origin  the  muddle  and  delay  of  the  Outer  House.  It  was  pointed 
out  that  seventy-two  cases  were  put  out  for  debate  in  the  Court 
each  week,  but  that  it  was  necessary  to  continue  most  of  the  cases 
in  the  Outer  House  from  week  to  week  and  from  month  to  month, 
because  four  junior  counsel  were  engaged  in  the  great  majority  of 
them,  and  the  Lord  Ordinary  had  to  wait  until  some  of  these  four 
counsel  happened  to  be  disengaged  when  the  cases  were  called. 
In  short,  the  question  was  distinctly  raised,  whether  the  interest  of 
a  few  leading  counsel  or  the  interest  of  litigants  was  to  be  para- 
mount in  regard  to  the  regulation  of  Outer  House  business. 

The  observations  which  we  felt  it  to  be  our  duty  to  make  in  that 
and  the  following  number  of  this  Journal  were  merely  the  echo  of 
private  discussions  which  were  then  going  on  in  the  Parliament 
House,  and  which  have  been  continued  with  little  variation  until 
the  present  day, — for  no  change  has  taken  place.  Still  macers  call 
in  vain  for  counsel  who  cannot  or  will  not  come ;  still  Lords  Ordin- 
ary sit  at  bars,  till  in  meek  despair  they  go  away  at  one  o'clock,  to 
return  next  day  to  a  still  fruitless  waiting.  We  have  often  looked 
with  wonder  and  admiration  on  the  spectacle  of  a  Lord  Ordinary 
sitting  before  an  empty  bar,  perpetually  mending  a  pen,  or  gazing 
into  vacant  space  over  the  heads  of  two  somnolent  clerks.  One 
court  is  pre-eminently  worthy  of  attention  on  account  of  the  sub- 
lime resignation  with  which  its  inmates  have 

"  Lent  their  hearts  and  spirits  whoUj' 
To  the  influence  of  miltl-minded  melancholy." 

There  is  an  indescribable  charm  about  this  quiet  resting-place  close 
by  the  din  and  bustle  of  the  Parliament  House,  only  to  be  adequately 
described  by  the  muse  that  sung  of  the  Lotos-eaters.  Here  it  has 
oft  refreshed  us  to  look  through  the  glass  of  the  door,  as  it  were, 

"  into  a  land 
In  which  it  seemed  always  afternoon. 

•  •  •  •  • 

A  land  where  all  things  always  seemed  the  same.'' 

To  the  poetical  and  sentimental  mind  the  sight  of  those  on  whom 
the  low  soft  murmur  of  the  Parliament  House  works  like  music — 

"  Music  that  gentlier  on  the  spirit  lies 
Than  tired  eyelids  upon  tired  eyes ; 
Music  that  brings  sweet  sleep  down  from  the  blissful  skies" — 

may  be  pleasant  and  refreshing,  well  fitted  to  soothe  and  recreate 
the  spirit.  But  alas !  Lords  Ordinary  and  depute-clerks  were  not 
created  for  such  a  purpose ;  and  we  fear  that  they  must  soon  pass 
away  unless  they  can  be  brought  into  harmony  with  the  hard  re- 
voL.  xvL  NO.  CLXxxvin.— AUG.  1872.  2  n 
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quirements  of  this  utilitarian  age.  It  is  however  no  fault  of  theirs 
that  they  are  not  busy,  but  rather  of  the  vicious  system  which 
drives  away  the  business  that  is  ready  for  them  to  do. 

It  appears  to  us  that  the  delay  and  confusion  of  Outer  House 
business  arises  from  the  inability  of  the  Lords  Ordinary  to  command 
the  attendance  of  counsel,  owing  to  the  number  of  excuses  which 
are  admissible  for  absence,  and  the  ingenious  mendacity  of  counsel 
and  their  clerks  in  contriving  to  make  these  excuses  applicable. 
Proofs  also  create  a  block  sometimes,  being  put  out  so  as  to  suit 
the  convenience  of  parties  and  get  an  unfair  precedence  over  cases 
standing  in  the  debate  roll 

There  iij  at  last  we  believe  a  movement  in  the  profession  for  the 
purpose  of  bringing  this  matter  before  the  Court,  and  of  suggesting 
the  very  remedies  which  we  urged  two  years  ago.  We  trust  that 
the  Lord  President,  who  has  always  been  energetic  in  providing 
for  the  efficiency  of  the  Court  which  he  rules  and  adorns,  will  suc- 
ceed in  passing,  before  the  beginning  of  his  judicial  labours  in 
winter,  an  Act  of  Sederunt  for  regulating  the  work  of  the  Outer 
House  more  stringent  than  that  of  1865,  and  not  deformed  or 
mutilated  by  the  insidious  suggestions  of  serpentine  sycophants. 

We  will  not  presume  to  suggest  what  the  provisions  of  this  Act 
should  be.  But  we  venture  to  say  that  the  two  general  principles 
which  must  be  its  bases  are  plain  enough.  It  must  make  the 
calling  of  cases  peremptory  as  nearly  as  possible  in  the  sense  in 
which  it  is  so  in  the  Inner  House ;  and  it  must  make  some  division 
in  point  of  time  between  proofs  and  the  other  business  of  the  Outer 
House  Judges. 

Since  writing  the  foregoing  sentences  we  have  received  from  an 
able  contributor  the  following  remarks  on  the  movement,  which  we 
submit  to  our  readers.  We  must  say,  however,  that  we  greatly 
prefer  the  simple  and  natural  plan  proposed  by  the  Faculty  of 
Advocates  to  the  resuscitation  in  any  new  form  of  the  unhappy  old 
Preference  Bar. 

"Everybody  is  agreed  that  the  Court  of  Session  Act  of  1868  has 
proved  a  most  beneficial  measure.  Cases  now  rarely  or  never 
miscarry  on  merely  technical  grounds,  and  the  despatch  given  to 
cases  in  which  parties  really  wish  to  get  on  is  admirable  and 
exemplary.  The  main  defect  now  complained  of  is  in  the  procedure 
in  the  Outer  House.  The  evils  there  to  be  found  are  tenfold, 
partly  arising  from  the  Bench,  partly  from  the  Bar.  Of  the  first 
sort  are  the  interruptions  to  other  business  caused  by  the  precedence 
given  to  proofs.  The  Lords  Ordinary  give  special  diets  of  proof  so 
freely  that,  while  nothing  can  be  done  in  their  procedure  and  debate 
rolls  during  the  progress  of  a  proof,  the  greatest  uncertainty  prevails 
as  to  when  and  how  long  the  Judge  will  be  disengaged  for  his  other 
business.  Proofs  are  peremptory,  and  must  be  and  are  punctually 
attended  by  counsel.  But  in  the  uncertain  intervals  when  a  Lord 
Ordinary  has  no  proof  in  progress,  it  is  difficult  to  secure  the 
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attendance  of  counsel  for  cases  in  the  procedure  or  debate  roll. 
Nobody  has  any  definite  idea  when  such  cases  will  be  called,  and 
the  excuses  for  non-attendance  are  practically  so  ^numerous,  that  it 
depends  very  much  on  the  pleasure  of  a  well-employed  counsel 
whether  a  case  shall  remain  in  the  roll  unheard  for  a  week  or  a 
whole  session.      Hence  it  happens  that,  when  not  engaged  in  a 
proof  or  trial,  a  Lord  Ordinary  may  frequently  be  seen  sitting  quite 
idle,  vainly  waiting  for  counsel  who  have  something  better  to  do. 
It  is  pretty  obvious  to  any  one  that  this  sort  of  thing  cannot  go  on 
much  longer.     The  nature  of  the  remedies  to  be  applied  is  also 
pointed  out  pretty  plainly  by  the  very  nature  of  the  evils  themselves. 
The  Lords  Ordinary  should  separate  theit  proofs  from  their  debates, 
and  so  remove  the  uncertainty  of  callings  on  the  procedure  and 
debate  roll  arising  from  the  interposition  of  proofs.     Further,  the 
period  devoted  to  hearing  debates  should  be  strictly  observed,  and 
counsel  should  know  that  they  must  attend.    Proceeding  on  these 
views,  we  understand  that  a  Committee  of  the  Faculty  has  lately 
recommended — (1)    That  each  J.ord   Ordinary  should  sit  for  a 
certain  period  hearing  only  cases  in  the  procedure  and  debate  rolls ; 
and  (2)  That  he  should  sit  for  another  period  taking  proofs  con- 
tinuously, as  in  the  jury  sitting  at  the  end  of  the  session.      (3) 
That  the  attendance  of  counsel  should  in  all  cases  be  peremptory. 
But  it  seems  to  us  these  proposals  go  too  far.     These  two  practical 
resulta  would  follow  from  their  adoption: — No  litigant  would  be 
safe  in  the  Outer  House  with  less  than  two  counsel  on  his  side ; 
and  the  continuity  of  proofs  would  cause  much  additional  expense 
in  keeping  witnesses  in  Edinburgh  to  provide  for  the  sudden  con- 
clusion, or  in  consequence  of  the  unexpected  protraction,  of  the  cases 
set  down  at  the  top  of  the  roll  of  trials.     A  more  moderate  and 
also   more   satisfactory   scheme  seems  to  us  to  be  this.      There 
should  be  a  preference  bar,  which  each  Lord  Ordinary,  successively 
by  rotation  in  order  of  seniority,  should  occupy  for  one  .week.    The 
Lord  Ordinary,  during  this  week,  should  take  no  proofs  nor  trials, 
but  should  devote  himself  to  hearing  cases  in  his  procedure  and 
debate  rolls.    In  this  way  once  every  five  weeks  each  Lord  Ordinary 
would  have  a  whole  week  free  for  his  procedure  and  debate  rolls. 
Attendance  during  this  week  on  each  Lord  Ordinary  in  his  turn 
should  be  placed  on  precisely  the  same  footing  as  attendance  on  a 
Division  of  the  Inner  House  at  present.     This  would  ensure  that 
progress  was  made  on  the  part  of  the  Bar.     The  four  weeks  during 
which  each  Lord  Ordinary  is  not  sitting  at  the  Preference  Bar 
would  be  filled  up  by  special  diets  of  proof  or  trials.     This  secures 
to  litigants  the  important  advantage  which  they  already  jiossess  of 
knowing  exactly  when  their  witnesses  must  be  in  attendance.     It 
is  true  that  this   advantage   can   only  be   retained   by  leaving 
occasional  intervals  of  judicial  time  when  no  proof  is  in  progress, 
but  these  intervals  can  be  used  as  at  present  for  hearing  cases  in 
the  procedure  and  debate  rolls.     In  short,  if  due  care  were  taken 
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to  transfer  cases,  so  as  to  secure  more  equal  distribution  of  the 
work,  there  would  be  on  this  plan,  all  through  the  session,  regular 
uninterrupted  and  continuous  progress  made  in  the  procedure  and 
debate  rolls  of  the  Outer  House,  as  each  Lord  Ordinary  in  his  turn 
occupied  the  Preference  Bar.  This  would  be  an  important  improve- 
ment, even  although  the  business  before  each  Lord  Ordinary,  when 
not  sitting  at  the  weekly  Preference  Bar,  should  be  conducted  only 
under  the  existing  rides.  It  may  be  that  the  Faculty  plan  will 
ultimately  be  found  necessary;  but  it  would  involve  a  complete 
disturbance  of  all  existing  arrangements  to  introduce  that  plan  at 
once.  At  present  it  may  be  said  that  there  are  three  distinct 
occasions  on  which  attendance  is  peremptorily  required — cases 
before  the  two  Divisions  of  the  Inner  House,  and  proofs.  According 
to  our  plan,  the  weekly  Preference  Bar  will  form  a  fourth  occasion 
for  ])eremptory  attendance,  in  order  to  clear  the  procedure  and 
debate  rolls ;  but  it  will  occur  at  a  definite  and  known  period  for 
each  Lord  Ordinary,  and  it  will  leave  undisturbed  the  present 
advantage  of  appointing  special  diets  for  proofs.  This  seems  to  us 
sufficient  to  meet  the  requirements  of  the  business  of  the  Outer 
House,  without  running  the  risk  of  confusion  and  expense  involved  in 
the  proposal  to  turn  each  Lord  Ordinary's  bar  into  an  independent 
court  at  all  times  and  for  all  purposes.  Seven  distinct  courts 
requiring  peremptory  attendance  at  all  stages  would,  we  fear, 
produce  under  existing  circumstances  only  that  sort  of  haste  which 
is  nearly  akin  to  delay.  The  matter,  however,  is  now  in  the  hands 
of  the  Court.  Under  the  ample  powers  conferred  by  the  Court  of 
Session  Act,  a  remedy  for  the  obstructions  to  Outer  House  pro- 
cedure can  easily  be  provided;  and  we  believe  it  is  the  general 
desire  of  the  profession  that  next  winter  session  should  begin 
under  improved  regulations." 

Professor  George  Jescph  Bell, — In  the  number  of  the  Edinburgh 
Review  for  April  1872,  there  is  an  article  on  Sir  Charles  Bell,  which 
contains  some  interesting  sketches  of  Scotch  lawyers  drawn  by  an 
eminent  and  very  capable  writer.  We  cannot  quote  all  that  is 
said  in  flowincj  werds  of  the  manners  and  customs  that  were  dviniir 
out  when  Sir  Charles  Bell  left  Edinburgh  to  seek  a  wider  field  iu 
London,  or  of  the  learned  and  illustrious  lawyers  whom  he  left 
struggling  at  the  Bar  and  returned  to  find  adorning  the  Bench.  But 
we  cannot  refrain  from  quoting  an  admirable  description  of  our  last 
great  writer  on  jurisprudence,  who  shares  the  fate  of  his  predecessor 
Erskine  in  being  almost  unknown  as  a  man  to  the  new  generation  of 
lawyers  whose  daily  bread  depends  on  their  knowing  his  writings: — 

"(Icorj^'e  Joseph  Bell,  the  third  son,  was  eif^ht  years  younger  than  John, 
havinix  bt'cii  bc)ni  in  1770.  We  have  already  mentioned  how  scanty  were  the 
resounies  of  hi'^  education.  Y(«t  indoniiUible  spirit  wirried  him  throuj^h,  and 
he  joined  llie  Scottish  Bar  in  1791.  He  mys  he  was  then  devoid  oi' friends  and 
inlerejit,  Imt  he  was,  before  lonj^,  in  the  centre  of  a  very  brilHant  circle.  He 
was  contemporary  with  Scott  and  Jeffrey,  and  some  years  older  than  Brougham, 
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Homer,  Cockbnrn,  and  Moncreiff ;  but  with  them  and  their  associates  his  lot 
in  life  was  cast,  and  he  maintained  throughout  a  long  and  distinguished  career 
a  foremost  place  among  them.  As  a  lawyer,  he  has  left  a  reputation  which 
renders  his  authority  scarcely  inferior  to  that  of  Lord  Stair,  the  great  oracle 
and  arbiter  of  Scottish  jurisprudence.  His  great  work  on  the  Laws  of  Bank- 
ruptcy, which  was  afterwards  expanded  into  a  profound  Commentary  on 
Mercantile  Law,  will  ever  remain  as  a  monument  of  his  learning,  sagacity,  and 
logical  power.  It  was  the  first  attempt  which  had  been  made,  with  the 
exception  of  some  desultory,  although  ingenious,  essays  by  Lord  Kanies,  to 
harmonize  and  elucidate  the  principles  of  the  Law-merchant  as  practically 
applied  in  the  Courts  of  the  two  Kingdoms.  Its  authority  and  reputation  has 
grown  rather  than  diminished  since  his  death,  not  only  in  Scotland  but  in 
England  and  in  America  ;*  and  every  resort  to  it  in  order  to  solve  emerging 
questions  only  tends  to  illustrate  more  strongly  the  perspicacity  and  breadth  of 
his  legal  knowledge.  The  present  Bankrupt  Law  of  Scotland,  with  which 
traders  seem  to  be  fairly  satisfied,  has  been  built  entirely  on  the  foundations 
vrliich  he  laid,  and  conduces  not  less  to  the  substantial  benefit  of  the  nation 
than  many  more  ostentatious  although  not  more  solid  reforms. 

"  His  professional  career  as  regards  practice  was  for  many  years  very  successful. 
He  had  unusual  powers  o?  work  and  thorough  knowledge  of  his  profession,  and 
especially  as  a  consulting,  counsel  stood  very  high.  But  Tliemis  is  a  fickle 
goddess,  and  in  the  jostling  of  the  distinguished  crowd  to  which  he  belonged, 
in  the  end  he  was  distanced  by  younger  men.  He  belonged  to  the  unfashion- 
able school  of  Whig  politicians ;  nor  did  the  sun  of  patronage  begin  to  shine 
on  that  side  of  the  wall  until  (leorge  Joseph  Bell  had  passed  his  meridian.  At 
one  time  his  promotion  to  the  Bench  seemed  certain.  He  had  been  summoned 
to  give  evidence  before  a  Committee  of  the  House  of  Commons  in  1824,  on  the 
state  of  the  Law  of  Scotland,  and  was  placed  on  a  commission  of  inquiry  which 
was  then  api>ointed.  But  although  Sir  Robert  Peel,  much  to  liis  honour, 
ap])ointed  shortly  afterwards  four  of  the  Wliig  leaders  to  the  Scottish  Bench, 
tiiey  were  all  in  front  of  him  in  professional  practicfe  His  acceptance  of  the 
Chair  of  Scots  Law  in  the  University  of  Ediifburgh,  although  his  election  was 
a  deser\''ed  tribute  to  his  eminence,  rather  increased  the  cun-ent  which  drifted 
him  from  ordinary  business. 

"  So,  however,  it  was.  The  ebb  of  the  waters  set  in,  as  it  has  done  with  many 
another  man  of  mark  in  that  unstable  ocean.  It  did  so  with  Henry  Erskine, 
who  had  been  a  leader  at  the  Bar  of  Scotland  for  twenty-five  years,  and  it  did 
so  with  George  Joseph  Bell.  His  later  years  were  spent  in  the  less  ambitious 
duties  of  his  professorship,  and  those  of  the  office  of  one  of  the  principal  clerks 
of  the  Coiu't  of  Session,  in  which  Walter  Scott  had  preceded  him. 

"  In  private  he  was  a  most  amiable,  cultivated,  and  agreeable  man.  He  was 
refined,  even  fastidious  in  his  tastes,  and  ardent  in  all  intellectual  pur-suits. 
With  none  of  the  mercurial  restlessness  of  his  elder  brother,  he  was  graver,  and 
of  sedate  and  dignified  deportment.  But  he  was  full  of  latent  fire  and  life  ; 
a  sound  though  not  surly  critic  ;  popular  with  his  own  circle,  and  very  genial 
and  kindly  to  a  rising  generation — a  sure  sign  of  a  well-regulated  heart.  A 
noble  picture  of  him  by  Raeburn,  one  of  that  master's  best  portraits,  hangs  in 
the  great  hall  of  the  Parliament  House  in  Edinburgh,  where  it  holds  a  worthy 
place  in  a  collection  remarkable  both  for  subject  and  for  artistic  merit  It 
recalls  very  vividly  the  features  and  expression  of  the  Professor,  and  the  com- 
bined acuteness  and  geniality  of  his  pleasant  face.  But  had  he  Ijcen  left  to 
choose  a  memorial  for  himself,  we  are  not  sure  but  he  would  have  preferred  to 
the  enduring  fame  of  his  Commentaries,  or  the  immortality  conferred  by  the 
pencil  of  Raeburn,  the  unobtrusive  but  most  touching  and  graceful  lineaments 
8ket<jhed  in  the  volume  before  us.  The  letters  of  Sir  Charlos  Bell  are  letters 
mainly  to  his  brother  George— commenced  in  comparative  youth,  and  continued 
throughout  the  struggles,  successes,  and  anxieties  of  riper  age.     The  warm- 

'  His  work  is  quoted  in  the  American  Case  before  the  Geneva  Court  of  Arbitration. 
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hearted  affection  and  thorough  sympathy  which  subsisted  between  the  two 
brothers  is  charmingly  portrayed  in  the  series  of  letters  before  us.  They  repre- 
sent the  younger  in  an  interesting  and  attractive  light ;  but  on  the  whole  tney 
are  more  in  this  respect  the  memorial  of  George  than  of  Charles.  It  is  natural 
and  usual  for  a  warm-hearted  and  affectionate  younger  brother  to  look  up  with 
admiration  and  love  to  one  some  years  his  elder,  and  already  launched  on  the 
stream  of  life.  But  it  is  rarely  that  the  elder,  engaged  in  the  novelty  and 
excitement  of  the  life  struggle,  with  new  associates  and  new  cares,  will  open  his 
heart,  and  surrender  his  attention  to  anxieties,  and  interest**,  and  associations 
he  has  so  long  left  behind.  In  this  respect  the  mingled  paternal  and  fraternal 
solicitude  exhioited  throughout  these  letters  by  the  older  tor  the  younger — the 
generous  pride  which  he  takes,  and  the  confidence  he  reposes  in  his  brother's 
abilities,  the  soundness  of  judgment  and  the  warmth  of  heart  which  are  ever  at 
his  command — indicate  a  character  at  once  elevated  and  solid,  devoid  alike  of 
selfishness  and  of  impatience.  Fatherless  himself,  he  took  his  fatherless  brother 
to  his  arms,  and  from  the  first  trod  the  path  of  life  with  him  in  equal  com- 
panionship. Both  lived  to  see  the  hardships  of  their  early  days  crowned  by 
reputation  and  applause,  and  to  rejoice  over  the  successes  of  each  other. 

"  The  brothers  had  not  been  separated  during  thiily  years  before  these  letters 
begin.  They  parted  at  last  in  1804,  when  Charles  left  Edinburgh  for  London. 
George  writes  in  his  Memorandum,  *  I  felt  when  he  went  away  that  he  had 
left  me  never  to  meet  again  except  for  a  visit ;  that  our  long  brotherly  life  of 
companionship  was  at  an  end.  Yet  I  believed  this  to  be  most  manifestly  for 
his  advantage,  and  forced  my  inclination  to  advise  and  promote  it.'  He  had 
his  reward  for  his  gentle  and  kindly  fostering  of  his  brother  in  his  steadfast 
affection  and  growing  fame." 

The  Law  Agents'  Bill. — We  regret  to  find  that  this  Bill  as 
amended  in  Committee  has  not  been  improved  in  any  material 
respect.  We  are  not  wiUing  to  say  anything  that  can  be  construed 
as  showing  a  desire  that  the  Bill  should  not  pass  even  as  it 
stands ;  but  it  is  impossible  to  conceal  our  conviction  that  the  Bill 
has  some  very  grave  defects,  one  of  which  at  least  is  enough,  we 
fear,  to  prevent  it  altogether  from  effecting  its  purpose,  and  at  the 
same  time  is  likely  to  introduce  some  new  evils.  The  absurd 
clause  about  borrowing  processes,  now  the  18th,  stands  nearly  the 
same,  except  that  the  area  within  which  practitioners  in  the 
Supreme  Courts  must  have  their  offices  is  restricted  to  Edinburgh 
and  Leith.  "  A  law  agent,"  it  is  said,  '*  shall  not  be  entitled  to 
borrow  a  process  depending  before  any  Supreme  Court  sitting  in 
Edinburgh,  unless  he  shall  have  a  place  of  business  in  Edinburgh 
or  Leith."  An  agent  in  Kirkcaldy  or  St.  Andrews  may  borrow  a 
process  in  the  Sheriff  Court  of  Cupar;  an  agent  in  Montrose  or 
Arbroath  may  borrow  a  process  in  the  Sheriff  Court  of  Forfar ;  but 
an  agent  ac  Linlithgow  or  Glasgow  cannot  get  a  single  paper  iu  a , 
cause  which  he  is  entitled  to  conduct  in  the  Court  of  Session  uulass 
he  has  a  place  of  business,  it  may  be  nominal  and  fictitious,  in  Edin- 
burgh or  LeitL  The  distinction,  as  we  have  stated  it,  is  presum- 
ably a  blunder,  and  we  pointed  out  in  our  last  number  that  it  is 
utterly  unnecessary  in  these  times.  Its  effect  will  really  be  to 
make  the  Bill  one  for  enabling  country  agents  to  get  a  yroportion  of 
the  fees  of  Edinburgh  agents  in  cases  in  the  Court  of  Session 
according  to  agreement.     It  will  not  enable  country  agents,  except 
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in  comparatively  a  few  cases,  to  conduct  their  own  cases  in  the 
Court  in  the  way  they  find  best  for  the  interests  of  their  clients. 
We  are  mistaken  if  the  procurators  of  Dundee  and  Glasgow,  who 
are  in  favour  of  this  Bill,  promote  it  merely  for  the  sake  of 
sharing  the  fees  of  their  unhappy  brethren  in  Edinburgh.  We 
were  under  the  impression  that  they  wished  at  least  to  try  actually 
to  conduct  their  cases  themselves,  so  far  as  agents'  work  is  re- 
quired in  them ;  and  we  hope  that  they  will  still  insist  on  the 
exclusion  of  a  needless  and  mischievous  restriction. 

The  clause  legalizing  the  division  of  profits  remains  as  it  was, 
and  perhaps  it  may  be  wide  enough  for  every  good  purpose,  as 
the  rule  of  Brashe  v.  M'Kinnon  extends  only  to  division  of 
profits  between  Edinburgh  and  country  agents,  and  does  not  forbid 
agreements  for  a  similar  purpose  between  agents  in  difierent  parts 
of  the  country. 

After  our  observations  last  month,  we  do  not  mean  to  enter 
into  a  detailed  criticism  of  the  amended  Bill,  which,  indeed,  is  the 
less  necessary,  as  it  has  been  withdrawn  since  these  lines 
were  in  type.  Some  of  the  needless  clauses  about  the  General 
Council  of  Procurators  have  been  omitted ;  but  that  body  is 
still  invested  with  power  over  the  intermediate  examinations, 
and  the  elective  Board  of  Examiners  is  retained.  We  do 
not  sympathize  with  the  present  rage  for  elective  Boards  for 
the  performance  of  duties  of  superintendence  and  control.  We 
have  in  this  part  of  the  Bill  no  guarantee  for  the  choice 
of  judicial  and  learned  examiners  by  quasi  popular  bodies, 
such  as  the  societies  invested  with  the  duty  of  selecting  these 
examiners.  The  Court,  moreover,  has  far  too  little  to  do  with 
the  control  and  regulation  of  the  professional  bodies  in  Scot- 
land ;  and  we  are  sure  that  it  would  be  better  for  these  bodies 
themselves,  and  would  have  a  wholesome  reflex  action  on  the  Court 
itself,  if  its  executive  duties  were  extended,  and  it  were  broucrht 
into  more  frequentcontact  with  the  profession,  as  the  Courts  in  England 
are.  And  we  entirely  adopt  the  view  expressed  by  one  of  the 
reports  on  this  Bill  with  regard  to  the  preliminary  and  intermediate 
examinations,  that  there  is  no  reason  for  dividing  the  duty  and 
responsibility  of  drawing  up  rules  for  legal  education,  and  conduct- 
ing the  various  prescribed  examinations.  We  maintain  that  the 
preliminary  and  intermediate  examinations,  as  well  as  the  final 
examination,  ought  to  be  subject  to  the  control  and  regulation  of 
the  Court  through  the  Board  of  Examiners.  Very  great  improve- 
ment in  the  tone  and  standard  of  legal  education  may  be  expected 
from  the  efforts  of  a  specially  qualified  Board  of  Legal  Education ; 
and  the  whole  career  of  the  law-apprentice  ought  to  be  re^nilated 
by  the  body  which  has  in  the  end  to  determine  his  fitness 'for  the 
practice  of  bis  profession. 

Movement  for  Lengthening  the  Long   Vacation. — It  is  only  four 
years  since  Mr.  Gordon's  Act  made  the  Court  sit  on  October  15th, 
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instead  of  November  1st.  That  step  was  taken  after  deliberate 
consideration,  and  with  the  full  apparent  consent  of  the  profession, 
in  obedience  to  a  very  general  and  loudly  expressed  demand  by  the 
public.  It  is  therefore  to  be  regretted  that  a  small  but  influential 
section  of  the  profession  should,  as  we  are  informed,  liave  taken  upon 
itself  to  petition  the  Lord  Advocate  to  introduce  a  clause  into 
some  bill  for  the  purpose  of  extending  to  its  former  length  the  period 
during  which  the  Supreme  Courts  are  closed.  We  deeply  sympathize 
with  the  desire  of  many  hard-working  lawyers  to  have  another  fort- 
night of  breezy  October  weather  on  the  stubble  ;  but  that  is  a  desire 
which  is  probably  felt  as  keenly  by  most  other  working  men  in 
the  countr}^  and  which,  we  fear,  is  not  a  sufficient  justification  for 
tlie  proposed  change.  It  is  true,  moreover,  that  the  petitioners 
do  not  ask  any  diminution  of  the  working  time  of  the  year;  for 
they  propose  to  make  up  for  the  time  to  be  taken  off  the  session  iu 
October  by  abolishing  the  February  recess  and  adding  a  week  to 
the  summer  session.  They  lose  sight,  however,  of  the  true  reason 
of  Mr.  Gordon's  extension  of  the  session  into  October — namely, 
the  inconvenience  to  litigants  of  a  long  cessation  of  justice.  It 
may  be  that  this  fortnight  may  be  granted  us  hereafter,  when  our 
system  has  been  further  amended,  if  it  should  be  found  consistent 
with  the  wants  of  the  public.  But  this  is  not  the  time  to  ask  it. 
Not  only  the  Court  of  Session  but  the  legal  profession  itself  is  at 
present  on  its  trial,  and  we  respectfully  suggest  to  our  brethren 
that  they  are  laying  themselves  open  to  very  unfavourable  criticism 
in  so  unseasonably  seeking  their  own  private  convenience. 

It  must  be  remembered  that  this  movement  is  not  supported  by 
the  profession  generally;  and  there  can  be  little  doubt  that  the 
petition  has  been  signed  by  many  who  have  been  very  willing  to 
ask  an  agreeable  extension  of  their  holiday,  and  at  the  same  time  to 
please  the  (supposed)  influential  authors  of  the  movement,  but  who 
have  not  given  much  real  consideration  to  the  subject.  We  have 
not  seen  the  signatures  to  the  petition ;  but  it  may  be  presumed 
that  many  of  them  are  those  of  gentlemen  who  have  joined  the  Kar 
since  1868,  who  have  readily  signed  a  paper  presented  to  them  and 
plausibly  supported  by  appeals  to  the  two  motives  we  have  stated, 
but  who  did  not  take  part  in  the  former  discussions  on  the  subject, 
and  who  never  thought  that  they  were  asking  what  might  seriously 
injure  themselves.  Many  of  them  doubtless  hope  to  be  Lord  Advo- 
cates, or  at  least  to  be  among  the  Scotch  lawyers  who  are  some  day 
to  succeed  in  combining  parliamentary  distinction  with  work  in  the 
Parliament  House. .  To  such  therefore  it  may  one  day  be  very 
important  that  as  much  as  possible  of  the  legal  session  should  be 
during  the  parliamentary  recess.      Verk  sap. 

Division  of  Intestate* s  Estate  omfiong  Grandchildren  in  Ungland, — 
The  matter  of  Hosss  Trusts,  recently  decided  in  England  by  Vice- 
Chancellor  Wickens,  in  which  the  Court  holds,  that  the  grand- 
children and  great-grandchildren  of  an  intestate  who  dies  leaving 
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no  children,  take  per  stirpes,  and  not  per  capita,  is  remarkable  as  - 
being  the  first  case  wherein  a  very  important  and  frequently  rising 
question  has  been  decided  by  the  English  Courts,  notwithstanding 
the  Statute  under  which  it  comes  up  has  been  in  force  two  hundred 
years.  The  Law  Times  says:  "  In  such  cases  the  parties  interested, 
or  their  advisers,  have  probably,  without  hesitation,  adopted  the 
statement  of  the  law  as  appUcable  to  this  case  contained  in  the 
treatise  of  Toller  on  Executors,  and  which  has  been  adopted  into 
;Mr.  Justice  Wilhams*  work  on  Executors  and  Administrators,  the 
generally  recognised  text-book  on  the  subject.  At  page  1385,  of 
the  6th  edition  of  that  work,  the  law  is  laid  down  thus :  *  If  a 
father  have  three  children,  John,  Mary,  and  Henry,  and  they  all 
die  before  the  father,  John  leaving,  for  instance,  two  children, 
Mary  three,  and  Henry  four,  and  afterward  the  father  die  intestate, 
in  that  case  all  his  grandchildren  shall  have  an  equal  share,  for  as 
his  children  are  all  dead  their  children  shall  take  as  next  of  kin. 
Such,  also,  would  be  the  case  with  respect  to  the  great-grandchild- 
ren of  the  intestate,  if  both  his  children  and  grandchildren  had  all 
died  before  him.*  The  decision  to  which  we  have  alluded  was 
made  by  Sir  John  Wickens  in  re  Boss's  Trusts,  after  taking  time  for 
consideration,  and  the  learned  Vice-Chancellor  there  distinctly  held, 
that  the  passage  cited  is  not  law,  and  speaks  of  it  as  a  dictum 
transferred  into  Mr.  Justice  Williams*  treatise  from  Toller,  and  re- 
marks, that  '  it  appears  to  stand  there  on  the  authority  of  Toller, 
since  the  only  cases  cited  are  those  cited  by  Toller,  and  irrelevant,* 
and  that  in  the  case  supposed  by  Toller,  issue  of  the  intestate  of 
every  degree  take  in  right  of  representation  per  stirpes,  and  not  per 
capita.  The  Vice-Chancellor's  decision  app^ars^  to  us  thoroughly 
sound,  and  at  the  same  time  puts  a  construction  on  the  statute 
more  in  accordance  with  the  presumable  wishes  of  intestates  than 
that  which  involves  a  distribution  per  capita," 

An  Act  of  tardy  Justice. — The  ablest  and  most  interesting  of  our 
legal  contemporaries  across  the  Atlantic,  the  Albany  Law  Journal^ 
notices  the  quotation  from  his  advertising  columns  in  our  Eebruaiy 
number  {ante,  p.  91),  and  makes  the  following  statement,  which  has 
only  now  attracted  our  attention: — "The  Scottish  Law  Magazine,  as  an 
illustration  of  the  difference  between  the  legal  profession  in  Scotland 
and  the  United  States,  inserts  at  length  the  advertisement  of  a  divorce 
agency  which  found  place  on  our  outside  sheet  some  months  ago. 
We  would  say  that  the  illustration  is  not  just  to  the  pi'ofession  on 
this  side.  Lawyers  who  advertise  in  the  way  indicated  do  exist, 
but  they  are  not  countenanced  by  the  Bar,  and  the  courts,  whenever 
they  can  reach  them,  handle  them  severely.  The  advertisement  in 
question  was  insierted  by  mistake,  in  the  absence  of  the  editor,  and 
was  taken  out  as  soon  as  his  attention  was  called  to  it." 

General  Sherman  defeated  in  Court. — ^An  incident  in  General 
Sherman's  career  while  a  lawyer,  is  thus  related  by  a  Kansas  paper: 
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In  the  early  "  jayhawing  "  days,  the  General  made  a  slender  liveli- 
hood in  Calhoun  county,  and  once,  when  he  had  prepared  himself 
most  elaborately,  it  is  related  that  a  "  long,  lank,  lean  genius,"  leav- 
ing his  ox-team,  came  before  the  Court  as  his  competitor.  The 
General  summed  up  grandly,  quoting  freely  from  an  immense  pile 
of  books  placed  carefully  before  him,  and  citing  the  English 
common  law  to  prove  his  point.  The  "  buUwhacker "  followed 
him,  and  ridiculed  his  precedents  and  scouted  at  his  books.  He 
said  it  was  an  insult  to  the  Court  to  read  from  "the  common, 
law  of  England,"  and  declared  that  "  if  we  were  compelled  to  take 
any  of  that  aristocratic  British  law,"  he  wanted  the  "  very  best  Her 
Majesty  had,  and  none  of  her  common  law."  That  was  enough ; 
the  justice's  face  was  set,  and  the  General  lost  his  case.  It  was  the 
last  he  ever  tried  in  Kansas. 

The  English  Bankruptcy  Act — The  second  general  report  of  the 
Comptroller  in  Bankruptcy  on  the  Act  of  1869,  being  for  the  year 
ended  31st  Dec.  1871,  has  just  been  issued,  and  unfortunately 
corroborates  the  evidence  contained  in  the  first  report  as  to  the  un- 
satisfactory character  of  the  Act.  The  great  feature  of  the  Act  was 
that  a  bankrupt  should  be  unable  to  obtain  his  discharge  except 
with  the  creditors*  consent,  imless  he  paid  10s.  per  £  ;  but  in  fact 
there  is  only  an  insignificant  proportion  of  the  estates  where  10s. 
has  been  paid.     The  following  is  a  list  of  232  estates  closed : 

Without  payment  of  dividend 93 

Dividend  not  exceeding    la. 25 

Do.                   2s.  6d 35 

Do.                  5s. 37 

Do.                  78.  6d 11 

Do.                10s 19 

Do.                15s. 6 

Do.               20s 3 

Do.        at  208 3 

Total       ' 232 

Thus  there  are,only  12  estates  out  of  232  which  have  paid  10s.  in 
the  £,  and  the  bulk  have  either  paid  no  dividend  at  all  or  have 
paid  less  than  2s.  6d.  But  this  is  not  the  whole  matter.  The 
recent  Bankruptcy  Act  permitted  liquidations  by  arrangement  and 
compositions  with  creditors  where  the  debtors  were  insolvent,  and 
most  insolvencies  are  in  consequence  disposed  of  out  of  bankruptcy. 
Last  year,  while  there  were  only  1,242  bankruptcies,  the  number  of 
petitions  filed  for  liquidations  by  arrangement  was  6,290,  and  the 
compositions  with  creditors  were  2,170,  the  assets  and  liabilities 
thus  dealt  with  being  in  the  following  proportions : — 

Liabilities.  Assets. 

Bankruptcies     ....      ^,974,767  £654,770 

Liquidations  by  arrangement     ,         6,549,892  2,454,310 

Compositions  with  creditors       .        3,634,200  1,197,707 

Total      .        .        .        14,158,859         4,207,787 
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Thus  the  worat  estates  only  go  into  bankruptcy,  and  there  would 
be  nothing  to  be  said  if  the  proceedings  in  other  modes  were  toler- 
ably satisfactory ;  but  it  will  be  noticed  that  the  estates  in  liquida- 
tions by  arrangement  show  an  average  dividend  of  only  7s.  6d.  per 
£,  while  the  realized  dividend  would  be  much  less,  and  the  com- 
positions with  creditors  have  in  fact  been  as  follows : — 

Not  exceeding  Is. 186 

Do.            2s.  6d 464 

Do.            5s. 702 

Do.            78.  6d 323 

Do.           10s 313 

Do.          15s. 116 

Do.          20s. 11 

At  203 55 

Total 2,170 

Thus  only  1 80,  or  about  8  per  cent.,  of  the  compositions  have  been 
above  lOs.,  more  than  half  the  dividends  having  in  fact  been  under 
5s. — Economist, 

The  position  assigned  to  Shei^iffs  in  the  Education  Bill. — It  is  im- 
possible to  condemn  too  strongly  the  section  of  the  Education  Bill 
for  Scotland  which  relates  to  the  removal  of  schoolmasters  for  mis- 
conduct ;  and  no  one  can  be  surprised  that  the  SlierifFs  of  Scotland 
have  made  a  united  representation  with  regard  to  the  position 
which  it  assigns  to  them.  We  regret  to  say  that  there  has  for  some 
years  been  hatred  on  the  part  of  the  Sheriffs  (we  speak  of  them  as 
a  body)  towards  the  conductors  of  this  Journal,  a  feeling  which  we 
are  happy  to  say  we  have  neither  deserved  nor  returned.  The  fact 
that  it  exists,  however,  proves  at  once  our  perfect  charity  towards 
those  who  despitefuUy  use  us,  and  guarantees  our  impartiality  in 
remonstrating  against  the  way  in  which  the  Lord  Advocate  pro- 
poses to  use  them.  It  is  quite  possible  that  his  Lordship's  intimate 
acquaintance  with  the  magistrates,  of  whom  his  immediate  prede- 
cessor was  in  so  many  cases  the  maker,  has  led  him  to  the  con- 
clusion that  many  or  all  of  them  are  not  too  good,  or  too  clever,  or 
too  much  occupied  with  other  duties,  to  be  made  clerks  to  school 
board  meetings  held  for  the  purpose  of  inquiring  into  a  school- 
master's conduct.  But  although  this  may  be  so,  it. ought  to  be 
remembered  that  the  Sheriffs,  and  in  their  absence  their  substitutes, 
whatever  their  individual  merits  may  be,  are  the  chief  magistrates 
in  all  criminal  and  civil  matters  in  extensive  districts,  and  that  it 
is  not  consistent  with  their  rank  and  duties  to  put  them  in  this 
position. 

At  present,  under  24  &  25  Vict.  c.  137,  the  Sheriff,  upon  a  com- 
plaint by  the  heritors  and  minister  or  the  presbytery,  charging  the 
schoolmaster  of  a  parish  with  immoral  conduct  or  cruel  and  im- 
proper treatment  of  the  scholars  under  his  chai-ge,  inquires  into  the 
charge  and  may  remove  the  schoolmaster.  For  this  purely  judicial 
inquiry  the  Bill  proposes  to  substitute  a  public  inquiry  before  the 
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school-board,  which  may  adjourn  from  time  to  time,  any  member  of 
wliich  may  administer  oaths  to  witnesses,  and  the  judgment  of 
which  is  to  be  appealable  to  the  Court  of  Session.  These  proposals 
invest  what  will  be  in  many  districts  a  very  incompetent  and  un- 
suitable body  with  extraordinary  judicial  powers.  But  the  provi- 
sions which  we  regard  as  specially  objectionable  are  these :  that 
the  Sheriff  of  the  county  may  be  required,  on  six  days*  notice  by 
the  Board  or  the  teacher  whose  conduct  is  the  subject  of  inquiry, 
to  attend  any  meeting  of  a  school-board  for  a  public  inquiry,  that 
he  "  may  "  administer  oaths  to  witnesses,  and  "  shall  take  a  note  of 
the  evidence,  and  give  all  proper  assistance  to  the  board  in  conduct- 
ing tlie  inquiry,"  but  shall  have  no  voice  in  the  judgment.  In 
short,  while  the  Sheriff  is  to  act  as  clerk  to  a  meeting  of  farm 
labourers  or  village  tradesmen,  he  is  to  be  allowed  to  advise,  but  not 
ill  any  way  to  control  or  direct  their  proceedings. 

This  clause,  which  has  been  amended  in  the  House  of  Lords,  but 
may  yet  be  restored  to  its  objectionable  form,  must  have  been 
inserted  in  the  Bill  by  some  singular  oversight,  perhaps  at  the 
instigation  of  some  clergyman  who  has  got  the  ear  of  the  draughts- 
man of  Scotch  bills,  and  who  is  anxious  to  extend  to  the  rest  of 
his  countrymen  the  benefits  which  the  clergy  derive  from  the  judi- 
cial conduct  of  the  similar  courts  which  exercise  jurisdiction  in 
matters  ecclesiasticaL  It  cannot  certainly  have  been  the  deliberate 
intention  of  Government  to  place  the  chief  magistrates  of  Scotch 
counties  in  a  position  derogatory  to  their  dignity,  and  necessarily 
tending  to  impair  their  usefulness.  If  the  Sheriff  is  no  longer  to  l^e 
the  Judge  who  inquires  into  the  misconduct  of  schoolmasters,  it  is 
clear  that  he  ought  either  to  have  no  duty  at  school-board  meetings, 
or  that  he  ought  to  attend  as  preses  for  the  purpose  of  regulating 
the  procedure  and  interponing  judicial  authority  to  the  decision  of 
the  school-board  on  the  facts.  But  we  can  see  no  reason  for 
innovating  on  the  existing  law.  The  present  form  of  complaint  to 
the  Sheriff  is  surely  preferable  to  a  noisy  trial  before  a  large 
democratic  assembly  unaccustomed  to  judicial  proceedings,  and 
likely  to  be  composed  of  partizans  if  not  of  accusers.  The  Lord 
Advocate  must  have  some  notion  of  the  demerits  of  a  presbytery 
as  a  judicial  body,  and  he  must  be  sanguine  if  he  expects  anything 
better  from  a  popularly  elected  board,  even  with  a  Sheriff  as  its 
optional  assessor  or  clerk.  How  would  any  of  our  readers  like  to 
undergo  a  public  trial  for  fornication  before  a  town  council  ? 

"  Local  goremmentf  by  which  is  meant  the  government  exercised  by  local 
authorities,  in  any  particular  locality,  is  a  good  measure  of  the  freedom  and 
independence  of  the  individuals  composing  a  State.  Many  of  its  advantages 
are  obvious — such,  for  instance,  as  the  use  to  be  made  of  special  local  knowledge ; 
which  kind  of  knowledge  can  hardly  ever  be  mastered  by  a  central  authority.  But 
there  ai*e  also  great  indirect  advantages  attendant  upon  any  system  of  political 
government  in  which  local  government  has  a  large  sphere  of  action.  In  the  first 
place,  it  compelsmen  who  would  not  otherwise  be  versed  in  the  functionsof  govem- 
meut  to  learn  and  exercise  the  art  of  governing.    Again,  it  furnishes  employ- 
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ment  for  those  busy  and  somewhat  restless  persons,  who,  if  they  do  not  find 
something  to  occupy  their  talents  in  local  affairs,  are  apt  to  become  agitators  in 
imperial  affairs — and  that,  too,  with  knowledge  very  disproportionate  to  their 
energy.  Moreover,  it  tends  to  bring  men  of  different  classes  together  in  the 
conduct  of  business  ;  and  there  is  hardly  any  way  by  which  men  can  become 
better  acquainted,  and  more  readily  learn  the  respective  wortli  of  each  other, 
than  by  being  thus  associated.  Again — and  this  is  a  point  of  very  great  import- 
ance— it  tends  to  make  men  tolerant  in  their  judgments  as  to  the  conduct  of 
imperial  affairs.  Let  a  man*s  sphere  of  governing  be  ever  so  limited,  he  learns 
to  appreciate  some  of  the  difficulties  of  government  in  general.  He  finds  how 
hard  a  thing  it  is  to  make  men  of  one  mind,  and  to  get  real  business  of  any  kind 
carried  forwartl,  when  there  is  great  freedom  of  discussion  and  of  action.  Also, 
he  becomes  cognizant  of  some  of  those  matters  connected  with  government 
which  only  experience  can  teach.  For  example,  he  learns  the  value,  and 
somewhat  even  of  the  money  worth,  of  a  good  agenft.  You  will  find,  that 
almost  every  man  who  has  been  concerned  in  governing,  is  much  more  liberal 
as  regards  the  payment,  and  the  other  rewards  of  agents,  than  the  man  who  has 
had  no  experience  in  that  direction.  You  will  not  find  such  a  man  joining  in 
a  senseless  outcry  against  liberal  payment  for  good  work.  He  has  discovered 
that  the  first  thing  is  to  get  good  work  done  ;  and  for  this  he  will  not  grudge 
its  adequate  reward-  In  few  words,  the  man  who  has  interested  himself  in 
local  government,  is  likely  to  become  a  good  judge  of  the  proceedings  of  imperial 
government.  Now,  there  is  one  point  connected  with  this  matter  to  which  I 
must  advert,  as  being  that  wliich  relates  to  the  very  essence  of  good  local  govern- 
ment. It  is,  that  men  of  the  higher  classes  should  not  refuse  any  opportunity 
of  connecting  themselves  with  local  government,  however  humble  may  be 
the  sphere  of  action  proposed  for  them.  Thty  should  not  lay  themselves  out 
for  election  to  officer  connected  with  local  government ;  but  they  should  never 
abstain  from  serving  when  elected.  Surely  every  man's  neighbourhood  may 
very  fitly  be  an  important  centre  of  his  action  ;  and  nothing,  however  minute, 
connected  w^ith  the  well-being  of  that  neighbourhood,  is  beneath  his  notice,  or 
unworthy  even  of  his  utmost  attention.  Besides,  he  will  never  have  a  better 
opportunity  of  acting  in  concert  with  those  placed  in  a  humbler  position  than 
himself,  and  learning  what  they  think  and  wish  for,  than  he  will  when  dealing 
with  matters  relating  to  local  government." — Mr,  Arthur  Helps'  Essays  on 
Government 

Appointment. — It  is  announced  tbat  Mr.  Andrew  Edtherfuiu), 
Advocate  (1857),  has  been  appointed  an  Advocate-Depute  in  room 
of  Mr.  J.  B.  Balfour,  Advocate,  resigned. 

Vacation  Ariungements. 

Bill-Chamher — Rotation  of  Judges. — Monday  22d  July,  to  SatuT- 
-•day  27th  July,  Lord  Kinloch ;  Monday  12tli  August,  to  Saturday 
24th  August,  Lord  Benholme;  Monday  29th  July,  to  Saturday 
10th  Augufit,  Lord  Ormidale ;  Monday  26th  August,  to  Saturday  7th 
September,  Lord  Mure ;  ilonday  flth  September,  to  Satuvday  21st 
September,  Lord  GifTord ;  Monday  23d  September,  to  Saturday  5th 
October,  Lord  Mackenzie;  Monday  7th  October,  to  Saturday  12tli 
October,  Lord  Benholme. 

Box  Days  in  Vacation. — Thursday,  August  29  ;  Court  Day,  "Wed- 
nesday September  4 ;  Thursday  September  26  ;  Court  Day,  Wed- 
nesday October  2. 

Autinnn  Circuits. —  West.  Lords  Justice-Clerk  and  Cowan.  Stir- 
ling— Friday  13th  September ;  Inveraray — Wednesday  18th  Sep- 
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tember;  Glasgow — ^Monday  23d  September  at  12  o'clock  noon. 
Henry  H.  Lancaster,  'Esc^.^Advocate-Dc^nte;  Alexander  Ingram,  Clerk, 
— South.  Lords  Deas  and  Ardmillan.  Jedburgh — ^Tuesday  3d  Sep- 
tember; Dumfries — Friday  6th  September;  Ayr — Tuesday  10th 
September.  J.  B.  Balfour,  Esq.,  Advocate-Depute ;  JEuesiS  Mac- 
Bean,  Clerk — North.  Lords  Neaves  and  Jerviswoode.  Perth — 
Thursday  19th  September;  Inverness — Tuesday  24th  September; 
Aberdeen — Friday  27th  September;  Dundee — Tuesday  1st  October. 
Henry  J.  MoncreifF,  Esq.,  Advocatc-DepiUe ;  William  Hamilton 
Bell,  Clerk. 


©bituarg. 


John  Tannahill  Anderson,  Esq.,  Solicitor,  Dunfermline,  died 
suddenly  at  Dunfermline,  June  24. 

Andrew  Gemmill,  Esq.,  Procurator,  Glasgow  (1838),  died  at 
Brandon  House,  Ibrox  Park,  June  7,  aged  69. 


l^ctcB  0f  ^nglisk,  American,  anb  Colonial  <!L^tB. 

Master  and  Servant — Fellow-Servants — Railway. — 1.  The  rule  that  a  servant 
of  a  railroad  company  cannot  recover  for  injuries  incurred  through  its  action 
while  in  its  employ,  has  its  exceptions.  2.  Among  which  ^re  negligence  on 
the  part  of  the  company  in  furnishing  insufficient  structures  or  machinery, 
or  in  employing  incompetent  servants.  3.  And  also  when  the  injured  servant 
is  employed  in  a  different  department  of  the  general  service,  and  wholly  dis- 
connected from  that  of  those  whose  negligence  produced  the  iniiury.  4.  The 
reason  of  the  rule  is  that  servants  in  the  same  department  should  be  interested 
in  securing  the  faithful  and  prudent  discharge  of  duty  by  their  fellows,  which 
reason  fails  wh  ere  the  branch  of  the  business  in  which  the  injured  so  engaged 
is  entirely  distinct  from  that  of  those  to  whom  the  occurrence  of  the  accident 
is  attributable,  and  the  reason  failing,  the  rule  ceases  to  apply. — Ryan  v. 
Chicago  and  N.  W,  Ry.  Co.,  April  11,  1872,  55  Illinois  Rep. — Uiicago  Legal 
News,  vol.  iv.  p.  250. 

Shipping — (xeneral  average — Voluntary  stranding  of  skip  to  save  cargo. — 
Where  a  ship  and  cargo  are  exposed  at  a  particular  place  to  a  common  peril  of 
sinking  and  becoming  submei^ed  in  deep  water,  and  the  expense  of  raising  and 
savinff  them  from  that  place  would  be  greater  than  if  stranded  in  shoal  water, 
and  tne  master  to  save  them  from  such  incurred  expenses  runs  the  ship  on  a 
flat  near  by  and  strands  her  in  shoal  water,  and  thereby  increases  the  peril 
of  the  ship,  and  diminishes  the  damages  and  expenses  of  saving  her  and  the 
cargo  ;  then  there  is  a  "  voluntary  stranding "  within  the  meaning  of  the  law, 
and  a  case  entitling  the  owners  of  the  vessel  to  recover,  as  general  average,  their 
just  proportion  of  such  damage,  and  expenses. — Fowler  v.  RatMoiie,  12  Wallace, 
U.S.  Rep.  * 

River — Riparian  rights. — A  railroad  company,  in  pursuance  of  alleged  fran- 
chises embraced  in  their  charter,  constructed  their  track  along  the  bank  of  a 
navigable  river,  below  high- water  mark,  thus  cutting  off,  without  compensation, 
the  riparian  owners  from  the  benefits  incident  to  their  property  from  its  con- 
tiguity to  the  water.    Held,  that  the  title  of  owners  of  lands  oordering  on  tide- 
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waters  ends  at  high- water  mark  ;  that  below  the  ordinary  high- water  mark 
the  title  to  the  soil  is  in  the  State  ;  and  that  the  riparian  owner  has  no  rights 
beyond  high-water  mark,  as  against  the  State  or  its  grantees. — Stevens  v.  Patter- 
s(m  and  l^exoark  R.  K  Co,,  3  Amer.  Hep.  269. 

River — Riparian  rights, — A  dam  was  constructed  on  a  stream  in  a  manner 
in  nowise  injurious  or  prejudicial,  at  the  time  of  its  erection,  to  a  millowner 
above  ;  but  by  reason  of  the  imusual  and  unprecedented  inflow  of  waters  from 
the  working  of  mines  located  on  the  stream  above  the  mill,  the  obstruction  be- 
came so  great  as  to  prevent  the  regular  and  eflBcient  operation  of  the  mill. 
Held,  that  the  owner  of  the  dam  was  not  responsible  for  the  injury  thus 
occasioned,  and  that  an  injunction  would  not  lie  compelling  him  to  lower  the 
dam. — Proctor  v.  Jennings,  3  Amer.  Rep.  240. 

Sale — Warranty.— The  plaintiffs  contracted  to  manufacture  and  deliver  to 
the  defendant  "all  the  horn  chains  they  manufacture."  The  chains  manu- 
factured and  delivered  were  composed  of  round  and  oval  links,  the  roimd  links 
being  hoof  and  the  oval  links  oeing  horn ;  and  in  an  action  to  recover  the 
contract  price,  held  (1)  that  the  words  "  all  the  horn  chains  they  manufacture" 
did  not  imply  a  warranty  that  the  chains  should  be  made  wholly  of  horn,  but 
that  they  should  be  the  article  known  in  the  market  as  "horn  chains;"  (2) 
that  the  contract  called  for  articles  of  a  fair  merchantable  quality  and  of  good 
workmanship,  but  not  for  articles  of  the  first  quality. — Sweat  v.  Shumway,  3 
Amer.  Rep.  471. 

Insurance — Proof  of  loss^ Insanity. — After  a  loss  covered  by  a  'policy  of 
insurance,  an  affidavit  by  the  insured  of  the  time,  amount  and  circumstances  of 
the  loss,  accompanying  proof  that  a  loss  had  occurred,  was  made  while  he  was 
insane.  Held  (1),  that  msanity  was  a  sufficient  excuse  for  failure  to  comply 
with  the  condition  of  the  policy  requiring  such  an  aflSdavit ;  (2)  that  if  the 
affidavit  contained  the  necessary  information  as  to  the  time,  amount  and  cir- 
cumstances of  the  loss,  it  was  sufficient,  though  the  insured  was  insane  when 
it  was  made. — Insurance  Companies  v.  Boyhin,  12  Wallace  (Amer.)  433. 

Insurance — Ttoo  causes  of  loss. — 1.  When  two  causes  of  loss  occur,  one  at  the 
risk  of  the  assured  and  the  other  insured  against,  or  one  insured  against  by  A 
and  the  other  by  B,  if  the  damage  caused  by  each  peril  can  be  discriminated,  it 
must  be  borne  proportionately.  2.  But  if  the  damage  caused  by  each  peril 
cannot  be  distinguished  from  that  caused  by  the  other,  the  party  responsible 
for  the  predominating,  efficient  cause,  or  that  which  set  in  operation  the  other 
incidentally  to  it,  is  liable  for  the  loss.  3.  An  insurance  upon  a  steamer  against 
fire,  "  except  fire  happening  bj-  means  of  any  invasion,  msurrection,  not,  or 
civil  commotion,  or  of  any  military  or  usurped  power,"  is  an  insurance  against 
fire  caused  by  collisions.  4.  Underwriters  against  fire  are  responsible  for  a  loss 
occasioned  by  the  sinking  of  a  vessel  insured  when  caused  by  fire  (though  the  fire 
itself  \ye  the  result  of  a  collision  not  insured  against),  if  the  effect  of  the  collision 
without  the  fire  would  have  been  only  to  cause  the  vessel  to  settle  to  her  upper 
deck,  and  that  be  a  case  in  which  she  might  have  been  saved. — Insurance  Co. 
v.  Transportation  Co.,  12  Wallace  194. 

Negligence. — The  plaintiff  while  passing  along  a  highway,  was  injured  by 
a  mass  of  ice  and  snow  falling  upon  her  from  the  roof  of  defendants'  buildinij. 
In  an  action  to  recover  damages,  held,  that  the  defendants  were  liable,  although 
the  building  was  occupied  by  tenants  who  had  covenanted  to  keep  the  premises 
in  repair,  as  it  did  not  appear  that  the  roof  was  under  their  control — Ripley  v. 
Fifty  Associates,  3  Amer.  Rep.  346. 

Reparation — Negligence. — In  an  action  by  the  plaintiff  for  injuries  received 
by  her  while  walking  on  the  sidewalk  in  a  city,  in  consequence  of  the  alleged 
negligence  of  defendants'  servants  in  unloading  merchandise,  the  plaintiff 
prayed  for  the  following  instructions  : — 1.  "  That  the  question  for  the  jury  was, 
whether  the  injury  was  occasioned  entirely  by  the  neglijjence  or  improper 
conduct  of  the  defendants'  servants  or  whether  the  plaintiff  herself  so  far  con- 
tributed to  the  misfortune,  by  her  own  negligence  or  want  of  ordinary  and 
coinmon  caie  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary 


440  ENGLISH,  AMERICAN,  AND  COLONIAL  CASES. 

care  and  caution  on  ber  part,  the  misfortune  would  not  have  happened  ;  that, 
in  the  first  case,  the  plaintiff  would  be  entitled  to  recover,  and,  in  the  second, 
she  would  not."  2.  **  That  mere  negligence,  or  want  of  ordinaiy  care  or 
caution,  will  not  disentitle  the  plaintiJi*  to  recover,  unless  it  be  such  that,  but 
for  that  negligence,  or  want  of  ordinary  care  and  caution,  the  misfortune  could 
not  have  happened,  nor  if  the  defendants  might,  by  the  exercise  of  care  on  their 
part,  have  avoided  the  consecjuences  of  the  neglect  or  carelessness  of  the  plain - 
titF."  Heldy  that  the  instructions  prayed  for  did  not  embody  the  correct  rule  of 
law  in  cases  of  negligence  ;  but  that  the  rule  was,  that  "  whenever  there  is 
negligence  on  the  part  of  the  plaintiff,  contributing  directly,  or  as  a  proximate 
cause,  to  the  occurrence  from  which  the  injury  arises,  such  negligence  will  pre- 
vent the  plaintiff  from  recovery  ;  and  the  burden  is  always  upon  the  plaintitf 
to  establish  either  that  he  himself  was  in  the  exercise  of  due  care,  or  that  the 
injury  is  in  no  degree  attributable  to  any  want  of  proper  care  on  his  part." — 
Idvrphy  V.  Deaney  3  Amer.  Rep.  390. 

Payment — Bill  of  exchange. — The  defendants  who  were  indebted  to  the 
plain  tills  tendered  the  note  of  third  parties,  which  was  accepted  in  payment  of 
the  indebtedness.  At  the  time  of  such  acceptance  the  makers  of  the  note  were 
insolvent,  but  both  plaintiff  and  defendant  were  ignorant  of  the  fact.  Held,  no 
pa}Tnent,  and  that  plaintiff  was  entitled  to  recover  the  amount  of  indebtedness 
for  which  the  note  had  been  given. — Roberts  v.  Fisher^  3  Amer.  Rep.  680. 

Payment — Cheque, — The  defendants,  a  finn  in  Buffalo,  who  were  indebted 
to  the  plaintiffs'  firm  in  New  York,  forwarded  by  mail  a  draft  on  J.  K.  P.  & 
Co.,  a  business  house  in  New  York.  Plaintiffs,  about  half-past  one  on  the  day 
of  its  receipt,  presented  the  draft  to  J.  K.  P.  &  Co.,  and  received  that  firm  s 
check  for  the  amount.  J.  K.  P.  had  funds  in  the  bank  on  which  the  check 
was  issued,  and  the  check  would  have  been  paid  if  it  had  been  presented  that 
day.  The  check  was  deposited  by  plaintiffs  in  their  own  bank,  and  it  did  not 
reach  the  other  bank  until  twelve  o'clock  the  next  day,  and  after  J.  K.  P.  & 
Co.  had  failed.  Held,  that  plaintiffs  were  guilty  of  laches  in  failing  to  present 
the  check  on  the  day  it  was  received,  and  the  defendants  were  released  from 
liability  for  their  indebtedness. — Smith  v.  Millar,  3  Amer.  Rep.  690. 

Negligence — Shippiiuj, — The  deft.'s  steamer  St.  John,  in  attempting  to  pass  a 
grounded  tow  belonging  to  pit.,  instead  of  taking  the  ordinary  channel,  which  was 
on  the  west  side  of  the  tow,  went  to  the  east  side,  the  pilot  supposing  that  the 
channel  had  changed.  The  pilot  knew  that  the  tow  was  aground.  Ileld,  that 
the  pilot  was  guilty  of  negligence,  and  the  owners  of  the  St.  John  liable  for 
damages  done  by  collision  with  a  vessel  belonging  to  the  tow.  He  was  negli- 
gent, although  the  accitlent  may  have  been  caused  by  an  obstacle  which  had 
been  recently  and  suddenly  formed  and  could  not  be  seen  by  him.  A  party 
cannot  avail  himself  of  the  defence  of  "  inevitable  accident,"  who,  by  his  own 
negligence,  gets  into  a  position  which  renders  the  accident  inevitable.  The  St. 
John,  before  reaching  the  tow,  signalled  that  she  intended  to  go  to  the  east. 
No  answer  was  made  by  those  on  the  tow,  although  it  had  been  grounded  by  its 
pilot  making  a  mistake  similar  to  that  of  the  pilot  of  the  St  John,  and  some  of 
those  in  charge  had  sounded  and  discoveretl  that  the  channel  had  changed. 
Heldj  that  those  managing  the  tow  were  not  guilty  of  contributory  negligence. 
There  was  no  legal  duty  on  the  part  of  the  tow  either  to  signal  or  impart  anv 
information  as  to  the  channel  to  the  St  John.  A  steamer  T^ith  full  control  of 
its  machinery,  desiring  to  pass  a  vessel,  whether  stationary  or  moving,  must  do 
it  on  its  own  responsibility,  and  is  bound  to  select  its  route  at  its  periL — Austin 
\\  New  Jersey  Steamboat  Co.,  3  Amer.  Rep.  663. 

Winding-up — Joint  Stock  Companies  Acts :  unregistered  ins^irance  companies. 
— By  8,  2  of  the  Joint  Stock  Companies  Act,  1856  (19  &  20  Vict  c.  47),  it  is 
enacted  that  the  Act  shall  not  ap})ly  to  pendens  associated  together  for  the  pur- 
poses of  banking  or  insurance,  and  by  s.  107,  the  Joint  Stock  Companies  Act  of 
1844  (7  &  8  Vict  c.  110)  is  repealed  ;  but  by  20  &  21  Vict  c.  80,  it  is  enacteil 
that  that  Act  should  not  be  deemed  to  have  been  repealed  as  to  companies 
already  formed  for  the  purpose  of  carrying  ou  the  business  of  insurance  there- 
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under,  or  as  to  companies  thereafter  to  be  formed  for  the  said  purpose.  Held, 
that  the  legislature  had  by  this  Act  put  a  construction  upon  the  Act  of  1856, 
and  by  sweeping  out  of  the  repeal  two  classes  of  companies,  had  in  effect  de- 
clared that  as  to  all  other  associations  the  Act  was  repealed.  Therefore,  an 
insurance  association  formed  as  a  common  law  partnership  between  the  passing 
of  the  Acta  of  1856  and  1857,  and  never  completely  registered,  not  being  within 
either  of  the  exceptions,  was  liable  to  be  wound  up  under  the  Companies 
Act,  1862,  as  an  unregistered  company. — In  re  Bank  of  London  and  National 
Insurance  Association,  and  Compames  Acts,  1862  and  186V  ;  Durham's  Petition, 
4(1  L.  J.  Ch.  562. 

Company — Powers  of  directors  individually — employment  of  agent— sale  of 
undertaking. — The  concurrence  of  directors  in  an  act  which  they  are  empowered 
to  do  may  be  given  separately  and  without  any  meeting  of  the  directors  in  one 
place.  Thereiore  where  the  directors  of  a  Telegraph  Company  (limited)  were 
empowered  by  the  articles  of  association  to  manage  all  the  afi'airs  of  the  com- 
pziny,  and  amongst  other  things  to  sell  any  property  of  the  company,  and  to 
employ  agents  to  transact  business  relative  to  the  objects  of  the  company  at 
8ucn  remuneration  as  they  should  think  fit,  and  the  company  in  general  meet- 
ing passed  a  resolution  to  sell  off  their  undertaking  to  the  Government,  and  then 
all  the  directors  separately,  and  without  any  resolution  or  meeting  of  board, 
entered  into  an  agreement  with  a  certain  person  to  employ  him  as  their  agent 
in  negotiating  the  sale,  and  pay  him  for  his  services  a  commission  graduated  on 
a  rising  scale,  and  which,  at  the  price  at  which  the  sale  was  ultimately  effected, 
amounted  to  25  per  cent  on  that  price.  Held,  that  the  agreement  was  valid 
and  binding  on  tne  company,  and  the  agent  was  entitled  to  his  commission 
under  it. — In  re  BonelWs  Electric  Telegraph  Co.  (Limited),  Collins  claim,  40  L.  J. 
Ch.  567. 

Trade  Mark — Misrepresentation — "  Original "  sauce, — "  Reading  sauce  "  was 
first  invented  and  introduced  to  the  public  by  one  J.  C,  but  subsequently 
many  manufacturers  by  unrestrained  usage  acquired  the  right  to  call  their 
articles  the  "Reading  Sauce."  Held,  per  Lord  RomiUy,  M.R.,  that  the  descrip- 
tion "  the  original  Reading  Sauce "  applied  only  to  that  made  by  J.  C.  and 
those  claiming  under  him,  and  that  they  had  a  right  to  restrain  other  parties 
from  using  that  designation  without  shewing  that  any  purchaser  was  actually 
deceived. — Cocks  v.  Chandler,  40  L.  J.  Ch.  575. 

Vendor  and  FxjB,CRAaEB,— Misrepresentation — Under-value — Sale  set  aside. — 
Plaintiff,  a  schoolmistress,  was  a  single  lady,  about  fifty-three  years  of  age,  and 
the  heiress-at-law  of  her  deceased  brother.  Deft,  a  small  millowner  and  J.P., 
had  been  the  brother's  agent,  and  managed  his  pronerty  for  him  tiU  his  death, 
and  for  the  pit  afterwards.  Pit  knew  nothing  of  ner  brother's  affairs.  Soon 
after  the  brother's  death  deft,  informed  pit.  that  her  brother,  who  had  been  in 
a  humble  way  of  life,  had  left  some  land,  to  which  she  was  entitled  as  his 
heiress-at-law,  and  asked  her  what  she  meant  to  do  with  it  ?  adding,  that  her 
brother  often  said  deft,  and  his  daughter  were  to  have  it,  but  he  never  in  any 
way  made  it  over  to  them.  Pit  then  asked  deft,  what  was  the  value  of  the 
land,  and  he  answered,  "  ;£100,  may  be  a  trifle  more  or  less  ;"  and  asked  her 
whether  she  was  willing  that  he  should  purchase  it  at  that  price  1  On  her 
saying  yes,  deft  further  added  that  all  his  property  would  come  to  his  daughter, 
and  that  he  should  have  it  made  over  to  her.  beft  then  asked  pit  whether 
ahe  would  like  to  consult  any  one  on  the  subject,  and  she  replied  that  she  did  not 
want  that,  because  she  had  perfect  confidence  in  him.  The  property  was  really 
worth  about  £7bO  or  j£800.  Pit  executed  a  conveyance  of  it  to  deft's.  daughter 
in  fee,  for  the  expressed  consideration  of  £500,  but  was  paid  only  £100  on  the 
transaction.  Deft,  explained  the  amount  of  the  consideration  money  by  alleg- 
ing (but  not  proving)  that  there  were  moneys  due  to  him  from  pit's,  brother, 
which,  if  taken  into  account,  would  have  reduced  the  value  of  her  interest  in 
the  property  to  the  £100.  Pit,  on  ascertaining  the  truth,  filed  a  bill  to  set 
aside  the  sale : — Held,  that  the  transaction  was  a  sale,  and  not  a  gift ;  that 
there  was  no  such  fiduciary  relationship  between  the  parties  as  incapacitated 
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them  to  bargain  for  the  property  ;  bat  that  on  the  simple  ground  of  the  mis- 
representation made  by  the  defendant,  the  sale  must  be  declared  void,  and  the 
conveyance  set  aside.  SevnbU — If  the  transaction  had  been  a  gift  and  not  a 
sale,  the  result  would  on  that  ground  have  been  the  same. — Haygarth  v.  Wear- 
ing, 40  L.  J.  CL  577. 

Contract — Bailment — Usage — Evidence — Deposit  of  Grain  in  a  Warehouse. — 
When  the  identical  thing  delivered  ia  to  be  restored,  though  in  an  altered  form, 
the  contract  is  one  of  bailment,  and  the  title  to  the  property  is  not  changed  ; 
but  when  there  is  no  obligation  to  restore  the  specific  article,  and  the  receiver 
is  at  liberty  to  return  another  thing  of  equal  value,  he  becomes  a  debtor  to 
make  the  return,  and  the  title  to  tne  property  is  changed — it  is  a  sale. — So 
where  grain  was  deposited  in  a  warehouse,  on  the  imderstanding  between  the 
warehouseman  and  the  owner  of  the  grain,  not  that  the  identical  grain,  or 
grain  of  Hke  quality,  was  to  be  returned,  but  the  money  value  thereof,  to  be 
ascertained  by  the  market  price  on  the  day  the  depositor  should  choose  to  fix, 
the  transaction  was  held  to  be  sale,  not  a  mere  bailment — Although  usages  of 
trade  cannot  be  set  up  either  to  contravene  an  established  rule  of  law,  or  to 
vary  the  terms  of  an  express  contract,  yet  all  contracts  made  in  the  ordinary 
course  of  business,  without  particular  stipulations,  expressed  or  implied,  are 
presumed  to  be  made  in  reference  to  any  existing  usage  or  custom  relating  to 
such  trade,  and  it  is  always  competent  for  a  party  to  resort  to  such  usaa^  to 
ascertain  and  fix  the  terms  of  the  contract — So  where  the  owner  of  grain  depo- 
sits tiie  same  in  a  warehouse,  taking  an  ordinary  warehouse  receipt  thereior, 
which  did  not  expKcitly  state  the  character  of  the  transaction — whether  as  a 
sale  or  a  mere  bailment — it  is  competent,  in  an  action  by  the  depositor  against 
a  purchaser  from  the  warehouseman,  for  the  latter  to  show  that,  accordmg  to 
the  usage  in  such  cases,  warehousemen  do  not  keep  the  identical  grain  depo- 
sited, but  ship  and  sell  it  without  regard  to  the  identity  of  the  grain  deposited 
by  any  particular  person,  and  that  aepositors  at  a  warehouse  do  not  expect  to 
take  tneir  grain  away,  but  to  get  their  money  at  the  market  price  on  tne  day 
tliey  demand  it — and  this,  as  tending  to  give  character  to  the  transaction  as  a 
sale  rather  than  a  bailment — When  evidence  is  offered  which,  at  the  time, 
does  not  appear  to  have  any  relation  to  the  case,  and  the  offer  to  introduce  it  is 
unaccompanied  by  a  stetement  that  its  relevancy  will  appear  in  the  progress 
of  the  trial,  it  may  properly  be  rejected,  and  its  exclusion  under  such  circum- 
stances will  not  become  erroneous  because  it  may  afterwards  liecome  relevant 
in  the  further  development  of  the  case  ;  in  such  event  the  rejected  evidence 
should  be  offered  again,  when,  if  excluded,  an  exception  would  ue.  Where  the 
owner  of  grain  deposited  the  same  in  a  warehouse,  taking  an  ordinary  w^arehouse 
receipt  therefor,  tne  facts  showing  the  transaction  was  a  sale  of  the  grain  to  the 
warehouseman,  in  an  action  of  trover  by  the  depositor  against  a  purchaser  from 
the  warehouseman,  to  recover  the  value  of  the  grain,  such  warenouse  receipt  is 
not  admissible  in  evidence  in  behalf  of  the  plaintiff. — The  bill  of  sale  for  such 
grain,  given  by  the  warehouseman  to  the  defendant,  cannot  be  added  to,  varied 
or  enlarged  by  parole  evidence. — Lonergan  v.  Stewart,  55  Illinois,  43. 

Workshop  Begulation  Act,  1867.— By  30  &  31  Vict  c  146,  sec.  6,  the  following 
regulations  shall  be  observed  with  respect  to  the  employment  of  children,  &c.y 
in  workshops : — No  child  under  the  age  of  eight  years  shall  be  employed  in 
any  handicraft  By  sec.  4,  '*  employed "  shall  mean  occupied  in  any  handi- 
craft, whether  for  wc^es  or  not,  under  a  master  or  under  a  parent ;  ''handicraft" 
shall  mean  an^  manual  labour  exercised  by  way  of  trade,  or  for  the  purposes 
of  gain  in,  or  incidental  to  the  making  any  article,  or  part  of  an  articl^  or 
the  altering,  repairing,  &c.,  or  otherwise  adapting  for  sale  any  article  ;  "  work- 
shop ''  shall  mean  any  room  or  ^lace  whatever,  wnether  in  the' open  air  or  under 
cover,  in  which  any  handici'aft  is  carried  on  by  any  child,  &c.,  or  to  which  and 
over  which  a  person  by  whom  such  child  is  employed  has  the  right  of  access 
and  control  JBy  sec  5,  if  any  such  child  is  so  employed,  in  contraven- 
tion of  the  Act,  the  occupier  of  the  workshop  in  which  it  is  so  employed, 
and  the  parent  of,  ^or  the  person  deriving  any  direct  benefit  from  die 
labour  o^  or  having  the  control  over  the  chilo^  are  made  liable  to  penaltie& — 
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An  information  was  preferred  against  respt.,  as  occnpier  of  a  workshop,  for 
employing  a  child  under  eight  years  of  age,  in  contrarention  of  the  Act. 
It  appeared  from  the  evidence  that  the  child  was  found  in  a  workroom  oc- 
cupied by  respt.,  engaged  in  plaiting  straw  under  his  superintendence.  The 
mother  of  the  child  sold  the  plait  for  her  own  benefit,  found  the  straw,  and 
paid  the  respt.  threepence  a  week  for  the  teaching  : — Held,  that  the  child  was 
employed  in  a  workshop  in  contravention  of  the  Act,  and  that  respt  was 
liable  to  the  penalty,  although  he  had  no  interest  in  the  work  done,  or  in  the 
proceeds  of  it — Beadon  v.  Parrott,  40  L.  J.,  Mag.  Ca.  200. 

Salvage — Agreement  for  Towage — Subsequent  Salvage, — To  convert  towage 
into  salvsffe  there  must  supervene  an  element  of  serious  danger,  not  in  contem- 
plation when  the  contract  for  towage  was  made.  And  wnether  towage  has 
become  salvage  depends  upon  whether  circumstances  have  arisen  which  would 
justify  the  tug  in  abandoning  the  contract  to  tow.  A  steam-tug  took  a  ship  in 
tow,  under  an  agreement  to  tow  her  to  Liverpool  for  £46,  The  weather  was 
then  moderate,  but  afterwards  increased  to  a  heavy  gale.  The  steam-tug 
never  let  go  ike  ship's  hawser,  and,  after  much  dioiger  to  both  ship  ana 
steam-tug,  Drought  tne  ship  to  Liverpool : — Held,  that  a  service  had  been  per- 
formed beyond  the  scope  of  the  agreement  to  tow,  and  that  the  tug  and  ner 
crew  were  entitled  to  salvage, — The  J.  C,  Potter,  40  L.  J.  Adm.  9. 

Necessaries — British  Colonial  Vessel — Priorittf — Maritime  Lien — Mortaage, 
— A  transferee  of  a  mortgage  of  a  ship,  though  the  transfer  has  not  been 
registered,  may  intervene  in  a  suit  against  the  ship  for  necessaries.  A  person 
who  has  supplied  in  this  country  necessaries  to  a  British  colonial  ship  has 
not  a  maritime  lien  against  the  ship.  The  plaintiffs,  without  the  knowledge 
or  sanction  of  the  mor^agee,  supplied  necessaries  to  a  vessel  which  was  then 
mortgaged  : — Held,  that  the  mortgage  must  take  precedence  of  the  claim  for 
necessarie& — The  Tido  Ellens,  40  L.  J.  Adm.  11. 

Notice  of  Action — Apprehension  rvithout  Warrant — Ground  for  belietfing 
a  Theft  vfcu  being  committed. — By  section  103  of  the  Larceny  Act,  1861  (24 
&  25  Vict  c.  96),  any  person  found  committing,  inter  alia,  a  theft,  may  be 
immediately  apprehenaed  without  a  warrant,  and  by  sect  113  notice  of  action 
must  be  given  oefore  any  one  can  be  sued  for  anything  done  in  pursuance 
of  the  Act  :—Held,  that  to  entitle  a  person  to  such  notice  of  action,  it  is  suffi- 
cient if  he  honestiy  believed  that  the  person  he  apprehended  was  found  by 
Lim  committing  a  theft,  and  that,  if  he  might  have  so  believed  it,  it  is  no 
reason  for  disentitling  him  to  notice  that  a  jury  might  think  that  there  was  no 
reasonable  ground  for  his  so  believing. — King  v.  Chamberlain,  40  L.  J.,  C.  P.  273. 

Judgment. — Effect  of  Judgment  against  one  of  severed  joint  wrong^doers, — 
Final  judgment  recovered  against  one  of  two  joint  wrong-doers  is  a  bar  to  an 
action  against  the  other  for  the  same  cause  of  action,  although  such  judgment 
be  unsatisfied,  but  unless  it  be  satisfied,  the  property  in  goods  obtained  by  the 
wrong-doer  is  not  changed  so  as  to  vest  it  in  the  person  against  whom  such 
judgment  was  obtained.  Therefore,  where  in  detinue  the  defendant  pleaded 
that  the  detention  was  committed  by  him  jointly  with  A  B.,  and  that  the  plain- 
tiff had  recovered  final  judgment  in  trover  against  A.  B.  for  the  conversion 
of  the  goods  so  detained,  it  was  held  a  bad  replication  that  such  judgment  was 
unsatisfied,  but  a  good  new  assignment  that  the  action  was  brought  for  a 
detention  subsequent  to  such  judgment — Brinsmead  v.  Harrison^  40  L.  J.,  C.  P. 
281. 

Company — Shareholder — Notice  of  Allotment — Appointment  on  condition  of 
taking  Shares — Register  of  Shareholders, — A  Joint-Stock  Company  agreed  to 
appoint  B.  their  district  manager  on  condition  that  he  took  25  shares  in  the 
company.  B.  accordingly  applied  for  25  shares  in  the  usual  printed  form 
addressed  to  the  directors,  and  paid  at  the  same  time  the  required  deposit 
thereon.  Afterwards  25  shares  were  allotted  to  him,  and  his  name  was  entered 
on  the  register  of  shareholders,  and  on  the  same  day  he  was  duly  appointed 
district  manager.  Notice  of  this  appointment  was  given  him,  and  he  accepted 
the  same,  but  he  never  received  any  formal  notice  of  the  ahaxes  having  been 
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allotted  to  bim.  He  shortly  afterwards  desired  that  the  shaies  might  not 
be  allotted  to  him,  and  after  a  few  weeks  he  resigned  his  appointment : — Held^ 
that  under  the  circumntances  sufficient  notification  had  been  given  to  R.  that 
the  shares  had  been  allotted  to  him,  and  that  therefore  his  name  was  rightly 
on  the  register  of  shareholders. — Re  Home  Assurance  Association;  Ex  parte 
Eichards,  40  L.  J.,  C.  P.  290. 

Pirate  Ship — Sale  to  innocent  Purchaser — Seizure  hy  ike  Crown, — ^A  ship 
which  had  been  engaged  in  acts  of  alleged  piracy,  and  which,  beibre  any  pro- 
ceedings had  been  taken  by  the  Crown,  had  been  sold  by  her  owners  at  a 
public  auction  to  a  bona  fide  purchaser,  was  afterwards  arrested  by  the  Crown : 
— Held,  that  although  the  ships  and  goods  of  pirates  are  upon  conviction 
forfeited  to  the  Crown,  vet  the  ship  of  a  pirate  which  has  not  been  piratically 
taken,  and  which  before  conviction  has  been  transferred  to  an  innocent 
purchaser,  is  not  liable  to  seizure  by  the  Crown. — R,  v.  M^Cleverty^  The  TelegrafOy 
or  Restauracion,  40  L.  J.  Adm.  16. 

Damages  where  there  is  no  Collision — Jurisdicti&a. — If  through  the  negligence 
or  misconduct  of  those  on  board  a  vessel  another  vessel  receives  or  does  oamage, 
the  owners  of  the  wrong-doing  vessel  would  be  liable  in  the  Court  of  Ad- 
miralty for  the  damage,  even  though  there  was  no  colliBion  between  the 
two  vessels.  Even  by  the  general  maritime  law  those  in  charge  of  a  vessel 
aground  at  night  in  the  fairway  of  a  navigable  channel  are  bound  to  take  proper 
means  to  warn  others  of  her  position. — Tfie  Industry,  40  L.  J.  Adm.  26. 

Fire  Insurance. — The  Baltimore  Fire  Insurance  Co.  issued  a  policy  of  insur- 
ance to  a  railway  company,  insuring  '*  two  Murphy  &  Alison  passenger  cars, 
contained  in  car  house  No.  1,  and  engine  J.  H.  Nicholson,  contained  in  engine- 
house  No.  2.''  One  of  the  cars  and  the  engine,  described  in  the  policy,  having 
been  subsequently  damaged  by  fire  while  making  a  regular  trip  on  the  line 
of  the  railway,  in  an  action  on  the  policy,  held,  that  the  words  "  contained  in" 
were  designed  to  restrict  the  risk  to  the  property,  while  actually  inside  of  the 
car  and  engine-houses,  specified  in  the  policy  ;  and  that  the  railway  company 
could  not  recover  for  the  loss. — The  AnnapoliSy  etc,  R.  R.  Co,  v.  Baltimore 
Fire  Insurance  Co,,  3  Amer.  Rep.  112. 

Fire  Insurance. — The  Potomac  Fire  Insurance  Company  issued  its  policy  of 
insurance  to  B.,  stipulating  therein  that  the  company  would  pay  all  loss  to  the 
property  insured  resulting  from  fire,  and  not  exceeding  the^amount  specified, 
dunng  one  year  from  the  date  of  the  policy.  There  were  further  provisions 
in  the  policy,  expressly  providing  that  the  company  should  not  be  held  liable 
under  the  policy  until  the  premium  in  full  was  actually  paid,  and  that,  if  the 
premium  was  not  paid  within  fifteen  days  from  the  date  of  the  policy,  it 
should  be  null  ana  void.  A  loss  by  fire  occurred  to  the  property  covered 
by  the  insurance  after  the  delivery  of  the  policy,  but  before  the  premium  was 
paid  and  before  the  expiration  of  the  "  fifteen  days.'*  The  insured,  while  the 
nfteen  days  were  still  unexpired,  tendered  the  amount  of  the  premium  and 
claimed  indemnity  for  the  loss  : — HeM,  that  actual  payment  of  the  premium, 
not  only  within  the  "  fifteen  days,"  hut  before  loss,  was  necessary  to  render  the 
company  liable  under  the  policy,  and  that  the  holder,  not  having  fulfilled  the 
conditions,  could  not  recover  for  the  loss. — Bradley  v.  The  Potomac  Fire  Ins,  Co,, 
3  Amer.  Rep.  121. 

Marine  Insurance. — ^A  marine  insurance  conipany  issued  its  policy  on  plain- 
tiff's vessel,  containing  a  clause  as  follows :  "  Prohibited  from  the  river  and 
Qulf  of  St.  Lawrence,  Northumberland  Straits,  or  Cape  Breton,  and  Black  Sea, 
between  October  1  and  May  1.''  The  vessel  was  in  one  of  the  prohibited 
ports  in  March,  soon  after  the  insurance  was  effected,  and  was  lost  at  sea  many 
months  afterward  : — Held,  that  the  implied  warranty  of  the  clause  contained  in 
the  policy  had  been  broken,  and  plaintiff  could  not  recover. — Odioms  v.  New 
England  Mutual  Insurance  Co,,  3  Amer.  Rep.  401. 

Fire  Insurance. — Where  a  proviso  in  a  life  insurance  policy  is,  that  it  shall 
be  void  if  the  assured  ''  shall  die  by  suicide,"  and  the  assured  took  a  rope  and 
hung  himself,  there  can  be  no  recovery  on  the  policy,  although  the  act  of  adf- 
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destmction  was  committed  under  the  influence  of  insanity,  in  the  absence  of 
evidence  proving  delirium  or  madne&s,  or  that  the  act  was  involuntary. — Cooper 
V.  Massachusetts  Life  Ins.  Co.^  3  Amer.  Bep.  454. 

Bankeb — Bill  of  exchange — Discounting — Payment  in  error. — The  branch 
bank  of  delts.  at  N.  discounted  a  bill  of  exchange  drawn  by  plaintiffs,  who 
were  customers  of  the  branch  bank,  upon  H.  &  Co.,  and  accepted  by  them  pay- 
able at  the  bank  of  L.  &  Co.,  also  bankers  at  N.  According  to  the  practice  pre- 
vailing among  bankers  at  N.,  the  branch  bank  on  the  morning  when  the  oill 
became  due  took  it  to  L.  &  Co.,  who  marked  it  for  payment,  and  gave  a  credit 
note,  indicating  that  it  with  other  moneys  was  in  order  for  pavment  and  would 
be  paid.  About  2  p.m.  on  the  same  dav  a  clerk  of  the  branch  bank  in  accord- 
ance ^idth  the  practice  took  all  the  checks  which  had  been  received,  drawn  on 
L.  &  Co.,  together  with  the  credit  note,  to  the  bank  of  L.  &  Co.  The  credit 
note  was  admitted  into  the  total  amount,  and  a  check  upon  the  branch  bank 
was  in  accordance  with  the  practice  handed  by  L.  &  Co.  to  the  clerk  for  the 
amount  of  the  balance  due  to  defts.  At  3  p.m.  the  banks  at  N.  close  to  the 
public,  but  it  is  the  practice  for  the  bankers  who  keep  accounts  with  the  branch 
bank  to  attend  at  such  bank  before  it  finally  closes  for  the  day  at  4  p.m.,  for 
the  purpose  of  having  the  day's  accounts  investigated,  and  of  rectifying  any 
mistak^  or  errors  which  may  have  arisen  in  the  course  of  the  day,  and  finding 
and  striking  the  final  balances  between  them.  When  the  bank  of  L.  &  Co.  closea 
at  3  o'clock  it  was  ascertained  that  H.  &  Co.  had  stopped  payment,  and  that 
their  balance  was  not  sufficient  to  meet  the  bill.  Notice  was  at  once  and  before 
4  p.m.  given  to  the  branch  bank  that  the  bill  had  been  paid  in  error,  and  they 
were  requested  to  take  it  back.  Before  such  notice  was  received  the  account  of 
L  &  Co.  had  been  debited  with  the  amount  in  the  accounts  of  the  branch  bank. 
Held,  that  it  not  being  shewn  that  the  giving  the  check  was  provisional  onlv 
and  subject  to  rectification  upon  going  over  the  accounts  later  m  the  day,  such 
giving  the  check  by  L.  &  Co.  amounted  to  payment  of  the  bill  to  defts.,  and 
that  pits,  were  entitled  to  have  credit  with  them  for  the  amount  of  the  bill. — 
Pollard  V.  Tlie  Bank  of  England,  40  L.  J.,  Q.  B.  233. 

Corporation — Negligence — Liability  for  damages  arising  from  its  acts. — 
Where  the  plaintiff  was  injured,  in  his  real  property,  by  the  accidental  explosion 
of  a  steam- ooiler  on  the  premises  of  a  corporation  adjoining  those  of  the  plain- 
tiff, and  which  boiler  was  placed  there  for  use,  and  was  being  used  at  the  time 
bv  said  corporation  in  its  business ;  and  which  boiler,  by  the  force  of  such  ex- 
plosion, was  cast  upon  the  premises  of  the  plaintiff,  and  destroyed  his  property. 
Held,  that  such  corporation,  and  its  agents,  under  whose  direction  such  boiler 
was  being  used  at  tne  time,  were  liable  for  the  damage  thereby  occasioned  with- 
out proof  of  any  negligence  on  its  or  their  part  A  corporation  can  act  only  by 
its  agents.  If  an  injury  accrues  to  any  one  by  its  action  it  must  be  because 
such  action  is  induced  and  directed  by  its  agents.  In  an  action  brought  against 
a  corporation  and  its  managing  agents,  to  recover  damages  for  injury  to 
real  estate,  caused  by  the  explosion  of  a  steam-boiler  upon  the  premises  of  the 
corporation,  it  is  erroneous  to  charge  the  jury  that  such  agents  are  not  liable 
for  any  negligence  or  unskilfulness  on  the  part  of  the  corporation  or  the  manu- 
facturera  of  tne  boiler.  Where  an  injury  done  by  a  corporation  is  occasioned 
by  the  negligence  or  unskilfulness  of  the  agent  who  put  the  corporation  in 
motion,  it  is  erroneous  to  hold  that  the  corporation  alone  is  liable,  and  not  the 
controlling  agent  It  is  also  erroneous  to  hold  that  a  corporation  may  escape 
liability  if  an  injury  occurs  at  the  time  its  sub-agent,  whom  it  employs  to  con- 
duct its  affairs,  happens  to  be  in  charge,  or  that  in  such  a  case  the  corporation 
only  is  liable.  In  an  action  against  a  corporation  and  its  managing  agents,  to 
recover  damages  for  an  injury  to  real  estate,  caused  by  the  explosion  of  a  steam 
boiler  owned  by  it,  it  is  erroneous  to  charge  that,  if  the  engineer  who  had 
charge  of  the  boiler  came  to  the  conclusion  tnat  to  reduce  the  pressure  from 
120  to  110  pounds  to  the  square  inch  would  render  the  use  of  the  boiler  prudent 
and  safe,  and  communicated  that  idea  to  a  director  and  managing  agent,  and 
the  latter  believed  and  acted  upon  the  information,  then  he  was  not  liable.    It 
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is  also  error  to  refuse  to  chaise,  in  such  an  action,  that  the  defendants  cannot 
excuse  or  justify  themselves,  in  the  use  of  the  boiler  in  question,  on  the  ground 
that  the  same  was  purchased  of  reputable  manufacturers,  where  it  is  proved 
that  the  size,  form,  character,  and  materials  of  the  boiler  had  been  directed  and 
ordered  by  the  defendants,  and  the  boiler  was  made  in  conformity  with  the 
directions. — Lessee  v.  Buchanan,  61  Barbour,  N.Y. 

Shipping — Insurance — Partial  loss — Valued  Policy — Total  loss, — Pits.,  who 
were  owniers  of  a  vessel,  effected  two  insurances  upon  her,  one  for  the  outward 
voyage,  in  which  the  risk  was  "  at  and  from  London  to  Calcutta,  and  for  thirty 
days  after  arrival,''  and  the  other  for  the  homeward  voyage,  in  which  the  risk 
was  *'  at  and  from  Calcutta  to  London.''  In  each  policy  the  vessel  was  valued 
at  a  specific  sum.  The  vessel  arrived  at  Calcutta  aamaged  from  an  injury  re- 
ceived during  the  outward  voyage  by  striking  on  a  reef;  and  after  the  expira- 
tion of  the  outward  policy,  and  when  the  risk  under  the  homeward  policy  had 
attached  she  was  totally  destroyed  by  fire.  At  that  time  her  repairs  rendered 
necessary  by  the  damage  sustained  on  her  outward  voyage  had  been  begun  but 
were  not  finished.  Deft.,  who  had  underwritten  both  policies,  admitted  a  lia- 
bility to  a  partial  loss  under  the  outward  policy,  and  a  total  loss  under  the 
homeward  policy.  Held,  that  such  losses  were  to  be  assessed  under  each  policy 
as  if  the  other  poHcy  had  never  been  made,  and  that  the  loss  under  the  out- 
ward policy  was  to  be  assessed  on  the  principle  of  pits,  being  entitled  to  be 
Said  the  dmiinution  in  value  of  the  vessel  at  the  end  of  her  voyage  from  the 
ama^  she  had  received  by  striking  on  the  reef,  although  all  the  expense  of 
repairing  such  damage  had  not  been  actually  incurred ;  and  that  in  assessing  the 
total  loss  under  the  homeward  policv,  deft,  was  not  entitled  to  any  deduction 
from  the  valuation  of  the  vessel  in  the  policy  in  respect  of  the  expense  of  such 
repairs  which  had  not  been  incurred,  as  the  valuation  of  a  vessel  in  a  valued 
policy  is,  in  the  absence  of  fraud  or  wagering,  the  conventional  suui  to  be  paid 
if  the  vessel  be  lost,  whatever  may  then  be  her  actual  value. — Lidgett  v.  Secreton, 
40  L.  J.  C.  P.  267. 

Fire  Insurance. — The  defendants  issued  a  policy  of  insurance  on  plaintiff's 
factory  upon  a' written  application,  signed  by  him,  wherein  it  was  set  forth,  in 
answer  to  printed  interrogatories,  that  the  premises  were  worked  during  cer^n 
hours,  that  a  night-watchman  was  always  on  duty,  and  that  there  was  a  force- 
pump  on  the  premises  for  putting  out  fires,  and  that  it  was  always  in  condition 
for  immediate  use.  The  defendant's  agent  who  effected  the  insurance  was  in- 
formed by  the  plaintiff  at  the  time  that  the  factory  was  not  run  during  the 
winter  season,  and  that  there  was  no  watchman  kept,  nor  pump  ready  for  use. 
The  agent  himself  fiUed  up  the  application,  and  M'rote  down  such  portions  of 
plaintiff's  answers  as  he  considered  material.  The  policy  provided  that  "  the 
company  will  be  responsible  for  the  accuracy  of  surveys  made  by  its  agents." 
The  factory  having  been  burned  during  the  winter  season,  the  company  denied 
its  liability  on  the  ground  that  the  undertaking  of  the  plaintiff  regarding  watch- 
man and  pump  had  not  been  complied  with.  Held,  that  the  defendants  were 
liable. — May  v.  The  Buckeye  Mutual  Ins.  Co,,  3  Amer.  Rep.  76. 


%ht  Srcrtttsh  ^ato  ittaga£mc  anb  Sheriff  C^utt  IHeporter. 

SHERIFF  SMALL-DEBT  COURT  OF  ROSS-SHIRE— STORNOWAY. 

Sheriff  Spittal. 

GiLLANDERS  (Collector  of  Poor  Rates  at  Barvas)  v.  Helm. 

OUhe  Assessment — Tenanfs  proportion  of  Poor  Rates — Held  that  a  Tenant  who 
rents  the  GUhe  of  a  Parish  Minister,  as  an  cigricuUural  subject,  is  liabU  in  Poor 
Bates. — The  parish  minister  of  Buvas .  is  in  the  enjoyment  of  certain  glebe 
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• 

lands,  which,  however,  he  finds  more  profitable  to  let  to  a  tenant  than  to 
cultivate  for  himself.  The  defender  had  been  entered  in  the  Valuation  Roll  of 
the  county,  as  well  as  the  Assessment  Roll  of  the  parish,  as  tenant  of  the  glebe 
lands  at  a  rent  of  ;^68  per  annum,  and  notices  of  assessment  for  poor  rates 
were  regularly  intimated  to  the  defender  by  the  pursuer  and  his  predecessor, 
but  the  defender  refused  to  pay,  and  the  present  action  was  brought  in  the 
Small-Debt  Court  to  enforce  payment  of  the  arrears  of  three  years'  assessment, 
and  amounting  to  ;^12,  9s.  4d.,  but  which  was  restricted  to  ;^12. 

The  defender  took  a  preliminary  objection  to  the  action  on  the  ground  that 
he  had  a  joint  tenant  wno  resided  in  Dumfriesshire,  but  who  was  not  called  to 
the  action.  The  pursuer  replied  (1)  that  the  defender's  name  was  the  only  one 
appearing  in  the  Valuation  Roll  of  the  county,  and  that  the  information 
required  for  filling  up  the  Roll  had  been  supplied  to  the  assessor  by  the  parish 
nunister  or  the  tenant  himself ;  (2)  that  the  name  of  the  party  appearing  upon 
the  Roll  was  the  only  one  the  board  could  legally  sue  ;  (3)  that  there  was  no 
evidence  before  the  Court  that  there  really  was  a  joint  tenant ;  and  (4)  that 
the  defender  had  paid  other  assessments  in  his  individual  name,  such  as  road 
assessments  upon  said  tenancy. 

The  defender,  having  withdrawn  the  objection,  pleaded  on  the  merits  that, 
under  the  Poor  Law  Act  of  1845,  manses  and  gleoes  were  held  as  exempted 
from  Poor  Law  Assessment,  and  cited  the  cases  of  Cargill  v.  Taskeff  29th 
February  1816,  and  the  decision  by  the  House  of  Lords  in  Forbes  v.  Gibson, 
18th  December  1850,  to  show  that  the  exemption  was  one  adhering  to  the 
subjects. 

The  pursuer  contended  that  the  exemption  was  one  personal  to  the  minister 
alone,  and  that  so  soon  as  he  lets  his  glebe  to  a  tenant  the  exemption  falls,  and 
the  tenant  is  liable  ;  that  the  tenant  in  this  case  is  not  even  a  resident,  but 
resides  in  another  parish ;  that  even  Crown  lands,  though  exempt  as  long  as 
they  are  kept  by  the  Crown,  lose  that  privilege  when  let  to  tenants  as  regards 
the  tenants.  In  support  of  his  pleas  he  referred  to  the  case  of  Forbes  v.  Gibson, 
where  it  was  held,  both  by  the  Judges  of  the  Inner  House  as  well  as  the  Court 
of  Appeal,  that  the  exemption  belonged  exclusively  to  the  clergyman  in  his 
capacity  of  minister  of  the  parish,  and  not  to  the  subjects.  He  also  referred  to 
decisions  in  the  Sheriff  Court  by  Sheriff  Fordyce,  present  Sheriff  of  Ross,  &c, 
and  Sheriff  Colquhoun  of  Ayrshire,  wherein  they  held  that  the  tenant  was 
liable  for  poor  rate  assessment  The  case  was  first  brought  forward  on  28th 
February  1872,  and  after  being  continued  several  Court  davs,  the  Sheriff- 
Substitute  gave  his  decision  upon  20th  March  1872.  The  Ibllowing  are  notes 
of  his  decision  : — 

'*  There  is  no  direct  authority  as  to  the  assessment  of  tenant  of  glebe  lands 
for  poor  rate  assessment.  Although  the  point  has  been  decided  in  various  Sheriff 
Courts,  and  opinion  of  counsel  given,  there  has  been  no  decision  in  the  Supreme 
Court  on  the  subject.  The  leading  case  bearing  upon  the  subiect  is  tnat  of 
Cargill  v.  Tosher,  29th  February  1816.  The  rubric  of  that  case  bears  that  the 
Court  held  that  the  exemption  from  payment  of  assessment  was  one  personal 
to  the  minister,  and  not  in  respect  of  manses  and  glebes.  In  the  case  of  Forbes 
v.  Gibson,  which  was  appealed  to  the  House  of  Lords,  it  was  finally  settled  that 
clerg}'men  under  the  existing  Poor  Law  were  exempt  from  assessment  in  respect 
of  manses  and  glebes,  but  that  they  were  liable  in  respect  of  their  stipends,  and 
there  the  Judses,  both  in  the  Inner  House  and  Court  of  Appeal,  treated  the 
exemption  as  belonging  exclusively  to  the  cler^man  in  his  capacity  of  minister 
of  the  parish  and  not  the  subjects.  They  held  that,  according  to  the  construction 
of  the  words  of  the  existing  Poor  Law,  he  would,  but  for  tne  exemption  in  his 
favour,  be  regarded  as  owner  and  occupant  and  assessable  as  such,  but  being 
exempted  qyM  clergyman  of  the  j>arish,  he  was  not  liable  in  respect  of  his 
manse  or  glebe.  At  first  sight  it  might  appear  from  Lord  Cimningham's 
speech  that  manses  and  glebes  themselves  were  exempted,  but  when  read  with 
tne  context,  and  the  aigument  on  which  the  case  turned,  it  supports  the  view 
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that  the  exemption  is  a  personal  one,  and  this  reading  of  it  can  be  the  only 
true  one. 

"  The  only  other  authority  bearinc  upon  the  point  is  the  Act  29  &  30  Vict, 
cap.  71,  passed  for  facilitating  the  sale  of  gle1)e  lands,  and  to  enable  their  being 
let.  By  section  30  of  that  Act  authority  is  granted  to  the  minister,  &c.,  to  feu 
or  lease  glebe  lands  for  a  term  of  years,  and  by  section  20  it  is  enacted  that 
glebe  lands  so  feued  or  leased  under  the  authority  of  this  Act  shall  be  subject 
to  payment  of  poor  rates,  any  law  or  custom  to  the  contrary  notwithstancUng. 
If  the  Legislature  enacted  that  glebes  feued  or  leased  under  the  authority  of 
this  Act  were  liable  in  payment  of  poor  rate  assessment,  I  do  not  see  why  glebes 
leased  prior  to  its  passing  should  be  exempted.  Further,  it  appears  dear  that 
Crown  lands  when  let  to  tenants  are  liable  to  poor  rate  assessment  I  am  of 
opinion,  therefore,  that  glebe  lauds  are  liable  for  poor  rate  assessments  when 
not  in  the  occupancy  of  the  minister,  but  in  the  hands  of  a  tenant,  and  I  sustain 
the  action  with  expenses.'' 

Act — Wm.  Boss. Alt. — Napier  CampbeU. 


fiotts  of  Casts  iit  Coitrt  of  Session. 


FIRST  DIVISION. 

LIGERTWOOD  V,  BROWN, — JuTlS  21. 

Aliment — Relief-^Triennial  Prescription, — Appeal  from  the  Sheriff  Court  ot 
Aberdeenshire  in  an  action  for  £46,  the  amount,  with  interest,  alleged  to  be 
due  to  pursuer  after  making  certain  deductions,  in  respect  of  his  having  ali- 
mented an  illegitimate  child,  of  which  defr.  is  the  father,  from  1851  to  24th 
Nov.  1860,  when  the  child  reached  ten  years  of  age.  The  defence  was  a  denial 
that  the  sum  sued  for  was  due,  and  that  the  claim  had  prescribed. 

The  S.-S.  (Wilson)  sustained  the  plea  of  prescription,  the  debts  not  being 
founded  on  written  obli^tion,  and  assoilzied  defr.,  holding  that  whatever  claim 
pursuer  might  have  against  the  minor  or  the  mother,  he  had  none  against  defr., 
without  a  contract  express  or  implied.  This  judgment  was  adhered  to  by 
the  Sheriff  (Smith),  who  observed  that  if  the  aliment  had  been  furnished  to  the 
child  without  paction,  the  case  would  not  fall  under  the  triennial  prescrip- 
tion, being  a  negotium  gestum  for  which  a  claim  lies  when  the  true  debtor 
can  be  found  ;  but  in  this  instance  the  child  had  been  taken  care  of  under  an 
arrangement  with  one  or  other  of  its  parents,  as  in  the  pursuer's  account  credit 
was  given  for  certain  periodical  payments. 

Pursuer  appealed,  and  contended  that  his  claim  was  not  founded  upon 
contract.  Defr.  had  alleged  on  record  that  he  "never  contracted  with  the 
pursuer  to  keep  the  child  in  question,  and  never  agreed  to  pay  him  for  doing 
BO."  By  defr's.  own  admission  there  was  no  contract ;  and  not  being  a  contract 
debt,  the  triennial  limitation  did  not  apply  to  the  pursuer's  claim. 

The  Court  adhered,  holding  the  claim  different  in  principle  from  one  at  the 
mother's  instance,  or  from  one  by  a  third  party  who  had  alimented  the  child 
without  being  able  to  find  the  parties  truly  liable,  in  neither  of  which  cases 
would  the  triennial  prescription  apply.  But  here  the  child  had  been  alimented 
under  some  contract,  express  or  implied,  as  was  shown  by  a  long  series  of 
periodical  payments.  The  case,  therefore,  fell  under  the  triennial  prescription. 
The  Court  remitted  to  allow  pursuer  to  prove  his  case  by  writ  or  oath  of  defr., 
and  found  appt.  (pursuer)  liable  in  expenses. 

Act. — Scott. A  It. — Jameson. 


THE 
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THE  DIFFEEENCES  BETWEEN  THE  LAWS  OF  ENGLAND 
AND  SCOTLAND  AS  TO  THE  CONTEACT  OF  SALE. 

By  THOS.  G.  WRIGHT,  Writer,  Glasgow. 

Being  Two  op  a  Course  op  Lectures  on  Special  Legal  Subjects, 

DELIVERED  IN  THE  FACULTY  HaLL,  GLASGOW,  IN  1872. 

SECOND  LECTURE. 

In  considering  the  first  section  of  the  "  Mercantile  Amendment 
(Scotland)  Act  1856,"  we  had  to  deal  with  a  statutory  limitation  of 
the  common  law  rights  of  a  seller's  creditors ;  and  now,  on  passing 
to  the  second  section  of  the  Act,  we  have  to  set  out  how  it  limits 
the  common  law  rights  of  the  seller.  Before  the  passing  of  the 
Act,  a  sub-sale  by  one  who  had  not  obtained  delivery,  actual  or  con- 
structive, of  the  goods  sold,  might,  so  far  as  the  right  to  possession 
of  the  goods  was  concerned,  be  rendered  unavailing  by  the  original 
seller  retaining  the  goods  for  some  claim  against  the  first  purchaser 
quite  unconnected  with  the  transaction  under  which  he  had  agreed 
to  transfer  them.  One  might  have  purchased  goods  in  the  actual  or 
civil  possession  of  the  seller,  paid  the  price,  and  transferred  his 
rit^ht  to  demand  delivery  for  a  valuable  consideration,  and  the  same 
thing  might  have  been  done  by  the  second  purchaser,  and  so  a 
whole  series  of  transactions  might  have  taken  place ;  yet  the  first 
seller  on  the  bankruptcy  of  the  first  buyer  was  entitled  to  retain 
the  goods,  in  order  to  secure  himself  against  loss  from  other,  even 
subsequent,  transactions  with  the  buyer  who  had  contracted  with 
him,  to  the  loss  of  the  subsequent  purchaser  who  had  never  heard 
of,  and  had  no  means  of  knowing,  anything  about  these  transactions. 
In  describing  the  right  of  retention  referred  to,  Lord  Moncreiflf,  in 
the  case  of  Melrose  v.  Jlasiic  cfc  Co.,  7th  March  1851,  said:  "It  is  no 
case  of  lien  that  is  maintained  by  Hastie  and  Co.  (the  original  sellers), 
but  a  right  of  retention  under  the  existing  law  of  Scotland.  The 
nature  of  this  right  of  retention  is  explained  very  clearly  in  a  few 
sentences  in  Mr.  Erskine's  work.     It  arises  in  various  circumstances, 
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and  it  is  quite  separate  and  distinct  from  any  right  of  compensa- 
tion, and  it  is  recognised  in  many  cases  where  compensation  cannot 
be  pleaded.  The  right,  in  the  plain  sense  and  equity  of  it,  consists 
simply  in  this,  that  when  one  man  has  goods  in  his  possession 
which  he  is  bound  to  deliver  to  another,  but  that  other  is  debtor 
to  him,  whether  for  money  or  goods,  he  cannot  demand  delivery  of 
the  particular  goods  in  the  possession  of  the  first  until  he  shall  pay 
the  debt  due  by  him  to  that  party.  It  is  not  necessary  that  these 
counter  obligations  should  arise  out  of  the  same  contract  If  the 
obligation  exist  it  is  a  matter  of  plain  equity  that  the  one  cannot 
demand  delivery  until  he  shall  pay  the  debt  due  by  him  to  the 
other  who  holds  the  goods.  It  is  a  right  of  retention  not  merely 
for  payment  of  the  price  of  the  particular  goods,  but  for  payment  of 
any  general  balance  existing  between  the  parties  at  the  time  when 
the  demand  of  delivery  is  made."  It  no  doubt  is  a  "  plain  matter  of 
equity  "  that  one  should  not  be  bound  to  fulfil  a  personal  obligation 
to  another  who  refuses  or  is  unable  to  fulfil  a  similar  obligation  to 
him ;  but  the  rule,  or  at  least  the  reason  of  it,  so  stated,  proceeds  on 
a  partial  and  imperfect  view  of  the  question.  In  the  case  referred 
to,  Melrose  and  Company  purchased  from  Bowie  and  Company  a 
certain  quantity  of  sugar  lying  in  a  bonded  warehouse.  Bowie 
and  Co.  had  bought  the  sugar  from  the  defenders,  and  had  paid  the 
price  of  it;  they  obtained  a  delivery  order  from  the  defenders, 
directing  their  agents,  who  however  were  not  custodiers  of  the 
sugar,  to  deliver  to  them  or  their  order.  They  then  sold  a  part  of 
the  sugar  to  the  pursuers,  and  gave  them  a  delivery  order  on  the 
defenders*  agents.  Before  the  pursuers  got  delivery  of  the  whole 
Bowie  and  Co.  became  bankrupt,  whereupon  the  further  delivery 
was  stopped  by  the  defenders,  who  were  found  to  be  entitled  to 
exercise  that  right  in  security  to  them  of  payment  of  a  debt  which 
had  become  due  to  them  by  Bowie  and  Co.  in  virtue  of  a  subse- 
quent contract  between  them.  It  would  seem  difficult  to  discover 
any  equitable  principle  on  which  such  a  right  could  be  maintained, 
but  no  doubt  it  could  be  rested  on  the  right  of  retention  which 
Hastie  and  Co.  were  entitled  to  exercise  over  goods  sold  but  not 
delivered.  The  same  point  was  so  ruled  in  the  case  of  Itohertscni's 
Trustees  v.  Baird,  15th  July  1852.  It  was  expressly  to  remedy 
such  a  state  of  the  law  that  the  section  of  the  Mercantile  Law 
Amendment  Act  just  noticed  was  passed.  By  it  a  seller,  on  re- 
ceiving intimation  of  a  subsequent  sale,  is  bound  to  make  delivery 
of  the  goods  on  payment  of  the  price  or  performance  of  the  obliga- 
tions and  conditions  of  the  contract  of  sale,  and  it  is  declared  that 
"  he  shall  not  be  entitled,  in  any  question  with  a  subsequent  pur- 
chaser or  others  in  his  right,  to  retain  the  goods  for  any  separate 
debt  or  obligation  alleged  to  be  due  to  such  seller  by  the  original 
purchaser."  But  it  is  provided  "that  nothing  in  this  Act  shall 
prejudice  or  affect  the  right  of  retention  of  the  seller  for  payment 
of  the  purchase  price  of  the  goods  sold,  or  such  portion  thereof  as 
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may  remain  unpaid,  or  for  performance  of  the  obligations  or  condi- 
tions of  sale,  or  any  right  of  retention  competent  to  the  seller, 
except  as  between  him  and  such  subsequent  purchaser,  or  any 
such  right  of  retention  arising  from  express  contract  with  the  pur- 
chaser." And  it  is  further  provided,  sec.  3,  that  '*  any  seller  of  goods 
may  attach  the  same  while  in  his  own  hands  or  possession  by 
arrestment  or  poinding,  at  any  time  prior  to  the  date  when  the  sale 
of  such  goods  to  a  subsequent  purchaser  shall  have  been  intimated 
to  such  seller,  and  such  arrestment  or  poinding  shall  have  the  same 
operation  and  effect  in  a  competition  or  otherwise  as  an  arrestment 
or  poinding  by  a  third  party." 

While  it  is  now  fixed  by  this  Statute  that  a  sub-vendee  can,  on 
fulfilment  of  the  obligations  imposed  on  the  first  vendee  by  the 
contract  of  sale,  insist  on  delivery  of  the  property  sold,  it  must  be 
kept  in  view  (1)  that  the  obligations  of  the  original  contract — or  of 
an  agreement  made  after  it  but  before  the  sub-sale — may  go  beyond 
those  which  naturally  belong  to  a  pure  contract  of  sale,  or  an  agree- 
ment defining  the  terms  of  a  single  transaction  of  sale  and  pur- 
chase. It  may  be  expressly  stipulated  that,  before  actual  delivery, 
all  debts  due  by  the  purchaser  to  the  seller  shall  be  paid,  or  that 
all  debts  not  then  due,  but  incurred  and  payable  at  a  future  date, 
shall  be  secured  to  the  sellers  satisfaction;  and  in  such  cases,  both 
in  England  and  Scotland,  a  sub-purchaser  will,  equally  with  the 
first,  be  bound  by  the  contract,  whether  made  at  the  time  of  the 
first  sale  or  entered  into  afterwards  and  before  the  sub-sale.  (2) 
In  Scotland  there  has  been  conferred  on  the  original  seller  the 
right  to  attach  the  goods  sold  but  still  undelivered,  whether  in  the 
hands  of  a  storekeeper  or  other  third  party  or  in  his  own  hands,  in 
security  and  for  payment  of  any  debt  due  to  him  by  the  person  to 
whom  he  had  sold  them.  The  right  so  given  to  the  seller  may  be 
exercised  either  by  arrestment  or  by  poinding ;  and  it  is  expressly 
declared  that  such  arrestment  or  poinding  shall  operate  and  have 
the  same  effect  as  an  arrestment  or  poinding  by  a  third  party. 
There  is  thus  introduced  the  somewhat  anomalous  remedy  by 
which  one  can  arrest  in  his  own  hands — can  obtain  a  warrant  or 
precept  from  a  court,  in  virtue  of  which  an  officer  of  court,  by  his 
own  instructions,  delivers  to  him  a  writ,  prohibiting  him,  under  the 
pain  of  answering  for  the  debt  due  to  himself  and  of  being  punished 
for  a  contempt  of  court,  from  parting  with  the  possession  of  goods 
sold  to  his  debtor,  but  the  property  of  which  is  stUl  in  him.  This 
remedy,  it  has  been  said,  was  provided  in  order  that  a  seller  should 
be  in  no  worse  position  than  the  other  creditors  of  the  buyer.  It 
will  be  seen,  however,  that  for  such  an  end  it  was  not  required,  and 
that  its  sole  efi'ect  is  to  qualify  the  right  of  a  sub-purchaser.  But 
of  this  hereafter.  The  seller  has  no  corresponding  remedy  in  Eng- 
land. There  the  goods  of  a  debtor  cannot  be  attached  by  arrest- 
ment in  security,  except  by  local  custom,  which  obtains  in  the  City 
of  London  and  in  some  other  parts  in  England;  there  is  no  process 
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by  which  a  creditor  can  attach  the  debts  or  goods  of  his  debtor  in 
security  before  judgment,  and  in  no  case  for  a  debt  not  yet  due. 
Goods  may  be  attached  by  a  writ  of  execution,  which  however  is 
only  obtained  after  judgment,  and  then  they  are  taken  subject  to 
any  right  of  lien  held  by  the  party  in  possession.  No  doubt  the 
large  remedy  possessed  under  the  law  of  arrestment  as  it  is  known 
to  the  law  of  Scotland  led  to  the  introduction  of  the  provision 
referred  to  in  the  Mercantile  Amendment  Act.  Whether  it  has 
been  kept  within  due  bounds  is  a  matter  of  opinion,  the  discus- 
sion of  wliich  is  fairly  raised  by  the  only  case  on  the  point  which 
has  occurred  in  Scotland  since  the  passing  of  the  Act  ( Wyper  v. 
Harveys,  27th  Feb.  1861,  23  D.  606). 

That  case  was  decided  by  the  whole  court,  and  requires  careful 
attention.  The  facts  were  these:  In  March  1857  the  defenders 
sold  to  a  party  named  Eisk  certain  goods  then  in  their  posses- 
sion. Eisk  re-sold  the  goods  to  the  pursuer,  who  paid  him  the 
price,  and  Eisk  thereafter  paid  the  price  to  the  defenders.  The 
pursuer  obtained  delivery  of  a  part  of  the  goods ;  but  he  did  not 
give  notice  to  the  defenders  that  he  had  bought  the  whole  parceL 
In  the  f(jllowing  year,  Eisk's  estates  were  sequestrated  under  the 
bankruptcy  statutes,  and  a  few  days  thereafter  the  defenders  raised 
an  action  against  liim,  concluding  for  payment  of  a  debt,  quite  un- 
connected with  tlie  sale  of  the  goods,  due  by  him  to  them,  on  which 
they  caused  an  arrestment  to  be  used  in  their  own  hands  of  **all  goods 
lying  in  their  hands,  custody,  or  keeping,  pertaining  or  in  ^ny  way 
belonging  to  Eisk."  Immediately  after  this  arrestment  had  been 
used  the  pursuer  gave  notice  to  the  defenders  of  his  purchase.  The 
defenders  refused  to  admit  the  validity  of  tlie  notice,  and  claimed 
to  hold  the  undelivered  goods  in  security  of  the  payment  of  the 
general  balance  due  to  tliem  by  the  bankrupt.  The  pursuer  then 
brought  an  action  for  delivery,  to  wliich  he  called  the  trustee  on 
Ili.sk's  estate  for  his  interest  and  the  defenders  as  holders  of  the 
goods.  It  was  very  obvious  that  the  trustee  had  no  title  to  demand 
delivery  of  the  goods,  and  therefore  no  interest  to  appear  in  the 
action.  As  against  Harveys  he  could  not  maintain  that,  in  right 
of  the  bankrupt,  who  had  bought  the  goods  from  them,  he  was 
entitled  to  prevail  over  their  right  of  retention  in  security  of  all 
their  claims  against  him,  and  he  had  no  claim  to  appear  for  the 
sub-purchaser.  As  against  the  pursuer  he  coidd  not  plead  that  the 
bankrupt  was  in  possession  of  the  goods,  and  even  if  the  bankrupt 
had  been,  the  trustee's  right  would  have  been  disposed  of  by  the 
section  of  the  Statute  considered  in  the  previous  paper.  We  notice 
these  points  however,  because,  although  the  trustee  had  been  called 
to  the  action  in  the  inferior  Court  and  had  not  appeared,  the 
Court  of  Session,  after  the  case  had  been  debated  in  an  advocation, 
ordered  renewed  intimation  to  be  made  to  him. 

The  question,  then,  being  solely  between  the  first  sellers  and  a 
second  purchaser,  it  was  held  that  the  sellers'  arrestment  in  their 
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own  hands,  being  prior  in  date  to  the  intimation  of  the  sub-sale, 
gave  them  a  preferable  claim,  and  entitled  them  to  retain  the  goods 
for  the  general  balance  due  to  them  by  the  bankrupt ;  and  that  the 
sequestration,  although  it  excluded  the  effect  of  all  subsequent 
diligence,  did  not  cut  down  the  sellers'  right  of  retention  as  against 
the  trustee  in  the  sequestration.  In  short,  the  judgment  may  be 
stated  thus:  So  far  as  the  pursuer's  supposed  right  is  concerned, 
that  was  destroyed  by  the  arrestment,  which  was  prior  in  date  to 
the  intimation  of  his  purchase;  and  so  far  as  the  trustee's  right  or 
the  effect  of  the  sequestration  is  concerned,  the  sellers*  right  of  re- 
tention was  untouched  by  the  Statute  when  there  was  no  question 
with  a  sub-purchaser.  It  may  be  useful  to  examine  somewhat 
closely  the  grounds  on  which  thLs  judgment  is  based.  It  stands 
meanwhile  as  the  decision  of  the  Supreme  Court  upon  a  very 
important  question,  and  it  is  well  to  endeavour  clearly  to  compre- 
hend the  reasons  of  it.  The  opinions  of  the  consulted  judges  are 
slated  thus:  After  explaining  the  rights  and  liabilities  of  the 
parties  at  common  law,  and  the  changes  made  on  these  by  Statute, 
it  was  laid  down  that  the  contract  between  the  pursuer  and  llisk  was, 
at  least  in  practical  legal  effect,  an  assignation  requiring  intimation 
to  the  holders  of  the  gqods  to  make  it  effectual,  and  that  therefore, 
Avhile  it  remained  unintimated  to  the  seller,  it  was  liable  to  be 
defeated  by  any  of  those  impediments  which  would  be  fatal  to  an 
ordinary  assignation  in  competition.  "  It  follows  "  (I  quote  from 
the  opinion)  "  of  necessity,  that  the  confirmation  of  the  trustee  in 
the  first  purchaser's  sequestration,  having  by  the  Bankrupt  Acts 
the  effect  at  once  of  an  intimated  assignation  and  of  an  arrestment 
followed  by  forthcoming,  must,  if  it  intervenes  between  the  sub- 
sale  and  its  intimation,  entirely  exclude  and  defeat  the  sub-pur- 
chaser^s  right.  Now,  in  the  present  case,  the  original  purchaser 
l^isk  was  sequestrated  on  6th  July  1858,  and  the  trustee  was 
shortly  thereafter  appointed  and  confirmed ;  while  it  is  admitted 
by  the  respondent  Wyper  that  no  intimation  of  the  sub-sale  and 
no  demand  for  delivery  was  made  by  him  to  the  advocators  Harvey 
and  Co.  till  after  these  events.  The  result  in  law  is  that  the  wlwle 
right  of  Risk  to  delivery  of  the  goods  is  transferred  to  and  vested  in 
the  trustee  for  the  benefit  of  Risk's  creditors;  and  the  respondent's 
incompleted  assignation  being  thus  .effectually  cut  down,  he  had, 
and  has,  no  title  to  present  or  insist  in  the  petition  for  delivery  of 
the  goods.  .  .  ."  If  this  be  sound  law,  then  the  creditors  of  a 
seller  who  has  merely  a  persomd  right  to  goods  which  he  has  bought 
and  sold,  but  of  which  neither  he  nor  the  sub-vendee  has  obtained 
delivery,  actual  or  constructive,  have  a  right,  in  competition  with 
the  sub-vendee,  to  obtain  possession  of  the  goods.  If  so,  then  the 
Statute  has  introduced  an  anomaly  into  the  law  of  Scotland,  for,  on 
the  one  hand,  it  has  expressly  excluded  goods  sold,  but  remaining 
in  the  aistodg  of  the  seller,  from  the  diligence  of  his  creditors  and 
from  the  estate  vested  in  a  trusfee  by  sequestration  of  his  estates ; 
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while,  on  the  other  hand,  if  the  dictum  just  quoted  be  a  true  inter- 
pretation of  the  law,  then  a  jus  incorporate — a  mere  right  to  demand 
delivery  of  goods,  not  followed  by  possession,  and  which  has  been 
sold  or  assigned  to  another  for  a  valuable  consideration,  will  be 
attached  by  the  diligence  of  the  creditors  of  the  seller  who  had 
parted  with  all  the  right  or  title  he  ever  had  to  the  goods,  and  these 
will  be  carried  off  from  the  sub-vendee  by  a  sequestration  of  the 
seller*s  estate. 

The  next  step  in  the  argument  is  quite  plain.  It  is  this :  "  If 
the  trustee's  title  intervened  so  as  to  destroy  the  right  of  delivery 
conferred  on  the  secotld  purchaser  by  the  sub-sale,  then  the  first 
sellere  were  entitled  to  retain  the  goods  for  all  claims  they  had 
against  the  bankrupt."  In  these  statements  the  consulted  judges 
found  "  satisfactory  grounds  "  for  a  judgment  disposing  of  the  case. 

The  first  step  in  the  argument  is  the  effect  ascribed  to  the 
sequestration;  and  it  raises  a  question  of  such  importance  as  to 
demand  some  attention  in  considering  the  effect  of  the  Statute  we 
are  dealing  with.  The  102d  section  of  the  Bankruptcy  Act  pro- 
vides that  the  moveable  estate  of  the  bankrupt,  so  far  as  attachable 
for  debt,  shall  vest  in  the  trustee  to  the  same  effect  as  if  actual 
delivery  or  possession  had  been  obtained  or  intimation  made  at 
that  date,  subject  always  to  such  preferable  securities  as  existed  at 
the  date  of  the  sequestration,  and  are  not  null  or  reducible.  In  the 
case  of  Gordonv.  Clieyne,  5th  Feb.  1824,  2  S.  675,  it  was  held  that  a 
trustee  for  geneml  creditors,  who  are  neither  purchasers  nor  special 
assignees,  took  the  riglits  of  the  bankrupt  as  they  stood,  tarUum  et 
tale,  in  his  person.  The  property  in  question  was  moveable.  It 
liad  been  held  in  the  case  of  Redfearn  v.  Fcrrier  and  OtIurSy  in  the 
House  of  Lords,  1  Dow,  p.  50,  that  an  assignment  of  moveable  pro- 
perty conferred  on  the  assignee  a  good  title,  althougli  it  had  been 
granted  by  one  who  had  held  the  property  in  tnist  merely,  and  it 
was  laid  down  in  the  House  of  Lords  {Inglis  v.  Mansfield^  1  S.  & 
M'L.  338)  that  in  questions  affecting  heritable  property,  "  upon  feu- 
dal principles  the  party  who  fii*st  perfects  his  title  by  sasine  is  pre- 
ferred to  him  who  at  a  prior  time  may  have  paid  his  money  for  it  oa 
an  agreement  or  obligation,''  because  land  is  only  affected  by  the 
Scotch  and  the  feudal  law  in  a  particular  way.  This  was  stated  as 
an  answer  to  the  argument  that  a  trustee  for  creditors  only  took  the 
estate  of  the  bankrupt  tantum  et  tale.  In  taking  it  unaffected  by 
an  incomplete  title  he  really  took  it  as  it  stood  in  the  person  of  the 
bankrupt,  and  therefore  free  from  any  burden  such  as  might  be 
sought  to  be  imposed  upon  it  under  a  personal  obligation.  In  the 
case  of  Edmond  v.  Gordon^  19th  Feb.  1858,  3  Macqueen,  116, 
while  stating  that  it  had  been  decided  that  a  trustee  took  the  pro- 
perty in  which  the  bankrupt  was  the  last  person  feudally  vested, 
Lord  Cran worth  put  the  question,  "But  with  respect  to  an  equitable 
right  such  as  occurred  in  that  case,  viz.  a  pei"sonal  right  to  land, 
upon  what  principle  is  a  trustee  under  a  sequestration  not  to  take 
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that  just  as  the  hanknipt  held  it  ?  It  is  a  mere  personal  right  in  the 
bankrupt,  and  so  I  should  have  thought  it  would  be  exactly  the 
same  personal  right  in  the  trustee  under  the  sequestration."  It  was 
held  in  the  case  of  Littlejohn  v.  Black,  13th  Dec.  1855,  18  D.  207, 
(under  the  Bankruptcy  Statute  2  &  3  Vict.  cap.  41,  which  however 
was  not  in  its  provisions  on  the  point  materially  different  from  the 
Bankruptcy  Act  now  in  force)  that  the  trustee  for  general  creditors 
did  not  take  the  bankrupt  estate  otherwise  than  tanturn  et  tale,  as 
it  stood  in  the  bankrupt  himself  at  the  time  of  the  sequestration. 
The  Lord  President  said ;  "  The  trustee  takes  the  whole  estate  as  it 
was  at  the  date  of  sequestration.  .  .  .  His  title  is  universal,  and 
he  takes  the  estate  subject  to  all  its  qualities  and  conditions  as  at 
the  moment  of  bankruptcy."  Lord  Ivory  still  more  strongly  says : 
"  Looking  to  the  whole  working  of  the  Statute,  I  see  nothing  in  it 
which  disturbs  the  doctrine  as  regards  a  trustee  taking  the  estate 
of  the  bankrupt,  when  he  takes  the  universitas  of  it,  tantum  et  tale, 
as  it  stood  in  the  bankrupt.  It  is  altogether  framed  for  the  vesting 
and  distribution  of  the  estate.  The  cases  of  Dingwall,  M^Combie, 
and  Cheyne,  are  conclusive  that  such  trustee,  whether  private  or 
statutory,  takes  only  as  the  bankrupt  held,  and  that,  in  a  question 
with  general  creditors,  all  latent  securities  are  as  available  against 
the  trustee  as  against  the  bankrupt  himself."  On  these  and  other 
authorities  referred  to,  Lord  Deas,  dissenting  from  the  opinions  of 
the  consulted  judges  in  Wyper's  case,  said :  "  A  contract  of  sale  of 
moveables,  where  there  are  no  special  stipulations,  involves  two 
conditions  and  two  only — ^payment  of  the  price  by  the  buyer  and 
delivery  by  the  seller.  Payment  of  the  price  is  a  condition  pre- 
cedent of  the  right  to  delivery  becoming  absolute.  But  the  fulfil- 
ment of  that  condition  is  entire  fulfilment  of  the  purchaser's  part 
of  the  contract ;  and  after  such  fulfilment  by  Wyper,  Eisk  had  no 
right  to  take  delivery  except  as  a  mere  hand  and  instrument  for 
behoof  of  Wyper.  To  have  done  otherwise  would  have  been  a  fraud. 
But  the  trustee  came  precisely  into  the  shoes  of  Eisk.  He  had  no 
more  right  than  Eisk  to  take  delivery  except  for  the  benefit  of 
Wyper.  Where  the  article  sold  is  specific,  I  take  it  there  is  no 
doubt  that  the  doctrine  of  Pothier  {Contr.  de  vente,  No.  68)  is  the 
doctrine  of  the  law  of  Scotland — that,  if  within  his  power,  the  seller 
must  deliver  the  article  which  has  been  paid  for,  and  is  not  en- 
titled to  satisfy  his  obligation  by  offering  damages.  If,  therefore, 
there  had  been  no  debt  due  to  Harvey  and  Company,  and  the  trus- 
tee on  the  principle  of  the  cases  of  Lindsay  v.  Paterson,  10th  July 
1840,  2  D.  1373,  and  Garden  v.  Millar,  12th  Jan.  1842,  4  D.  352, 
had  obtained  delivery  of  the  goods,  I  think  he  must  have  sustained 
Wyper*s  claim  in  the  sequestration  to  have  the  goods  handed  over 
to  him,  and  that  they  could  not  have  been  sold  for  the  benefit  of 
the  general  body  of  creditors."  Some  of  the  other  judges  expressed 
great  doubts  whether  the  first  sellers  were  entitled  to  found  on  the 
sequestration  of  Eisk  as  a  groimd  of  preference  to  themselves  in 
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competition  with  Wyper ;  but  the  majority  relied  mainly  upon  the 
fact  that  the  sequestration  of  Eisk's  estates  had  preceded  the  inti- 
mation of  the  sub-sale,  and  that  the  sequestration  vested  a  right  in 
the  trustee  which  was  exclusive  of  the  sub-purchaser  s  right 

The  same  question,  so  far  as  the  extent  of  the  trustee's  right 
under  the  Bankruptcy  Acts  is  concerned,  was  raised  in  the  lat«  case, 
Fleeming  v.  Howden,  16th  July  1868,  L.  R  Scotch  App.  L  372,  6 
Macph.  H.  L.  113.  In  deciding  that  case  Lord  Chelmsford  said: 
"  The  general  principle  of  every  Bankrupt  Act  is,  that  the  person  in 
whom  the  estate  vests  for  distribution  under  the  bankruptcy  takes 
the  property  of  the  bankrupt  exactly  as  he  himseK  held  it."  Lord 
Westbury  stated  the  law  at  greater  length :  "  The  right  of  a  trustee 
under  a  sequestration  is  very  different  from  the  right  of  a  singular 
successor ;  for  it  is  a  rule,  common  both  to  English  and  Scotch 
bankrupt  law,  that  the  trustee  or  assignee  takes  the  property  of  the 
bankrupt  subject  to  all  the  rights  and  equities  that  sSfected  it  at 
the  time  of  the  bankruptcy.  But  the  singular  successor  is  not 
bound  by  a  trust  or  duty  of  which  he  had  no  notice.  The  trustee 
under  a  sequestration  is  in  the  same  position  as  a  gratuitous 
alienee.  •  He  takes  such  estate  or  interest  only  as  the  bankrupt 
can  lawfully  convey.  So  in  England  the  assignee  takes  such 
interest  only  as  the  bankrupt  can  lawfully  depart  withal.  The 
force  of  the  two  expressions  is  the  same,  and  the  implied  convey- 
ance to  the  trustee  or  assignee  ranks  no  higher  than  a  gratuitous 
alienation;  and  again,  the  same  conclusion  is  arrived  in  on  another 
view  of  the  case.  According  to  the  true  construction  of  the  Scotch 
Bankruptcy  Consolidation  Act  (19  &  20  Vict.  c.  89)  nothing  passes 
to  the  trustee  under  a  sequestration  against  a  deceased  debtor  ex- 
cept such  property  as  the  debtor  was  beneficially  interested  in  at 
the  time  of  his  decease.     This  construction  seems  to  be  admitted." 

After  this  case,  the  authority  of  the  decision  under  examina- 
tion cannot  be  relied  on.  Let  us  see  whether  any  change  on  the 
sub-purchaser's  position  and  his  relation  to  the  first  purchaser 
would  have  been  effected  by  an  intimation  of  the  sale.  The 
property  of  the .  goods  still  remained  with  the  first  sellers,  and  the 
fact  that  their  obligation  to  deliver  had  been  transmitted  to  a  sub- 
purchaser did  not  alter  the  title  on  which  they  held  the  goods, 
although  by  force  of  the  Statute  certain  claims  which  they  could 
have  set  up  against  a  demand  for  delivery  by  the  first  purchaser 
were  no  longer  pleadable.  What  Wyper  had  acquired  from  Eisk 
was  a  jiis  ad  rem  to  the  goods,  and  notice  of  the  transaction  to 
Harveys  would  not  have  altered  that  right — would  not  have  con- 
verted it  into  ajus  in  re.  The  contract  between  Eisk  and  Wyper  was 
complete;  nothing  remained  to  be  done,  and  nothing  could  be 
done  in  any  way  to  alter  the  position  in  which  they  stood  to  each 
other. 

But  the  decision  was  also  rested  on  the  effect  of  the  arrestment 
which  had  been  used  by  Harveys  subsequent  to  the  date  of  the 
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sequestration,  and  before  intimation  of  the  sub-sale.  The  Act 
expressly  provides  that  the  arrestment  or  poinding  (both  of  which 
it  makes  competent  for  the  first  time)  to  be  used  by  the  seller  in 
his  own  hands  "  shall  have  the  same  operation  and  effect  in  a  com- 
petition or  othei'wise,  as  an  arrestment  or  poinding  by  a  third 
party."  This  could  only  have  been  introduced  in  order  to  enable 
the  first  seller,  by  diligence  against  goods  in  his  own  hands,  to 
exclude  the  claim  of  a  sub-purchaser  who  had  not  intimated  his 
purchase,  because  no  creditor  of  the  first  purchaser  could,  either  by 
arrestment  or  poinding,  defeat  the  right  of  retei\tion  which  a  seller 
still  has  in  a  question  with  the  first  purchaser,  and  which  we  have 
seen  is  not  taken  away  by  the  statute,  except  in  competition  with 
a  sub-purchaser.  It  was  held  in  the  case  referred  to,  that  Wyper 
could  not  found  on  the  sequestration  of  Risk's  estates  to  the  effect  of 
cutting  down  the  seller's  arrestments,  and  "  so  working  out  a  prefer- 
ence to  himself  in  competition  w4th  them."  The  Act  provides  that 
the  seller's  arrestment  is  to  have  the  same  operation  as  an  arrest- 
ment by  a  third  party.  By  the  decision  referred  to  it  has  been  found 
to  have  a  greater  effect ;  for  it  will  not  admit  of  dispute  that  had 
the  arrestment  been  used  by  a  third  party  it  would  have  been  a 
nullity,  because  the  whole  estates  of  the  bankrupt  had  been  vested 
in  the  tnistee  as  if  by  completed  diligence.  If  the  first  and  main 
reason,  therefore,  on  which  the  consulted  judges  based  their  decision 
be  sound,  the  sequestration  transferred  the  right  which  they  held 
was  still  in  the  first  purchaser  to  the  trustee  to  this  extent,  that  no 
third  party  could,  after  sequestration  had  been  awarded,  have  attached 
the  goods.  But  it  seems  to  have  been  thought  that,  while  the  seques- 
tration could,  so  far  as  these  goods  were  concerned,  carry  no  substan- 
tial benefit  to  the  general  body  of  the  creditors,  and  only  operated 
so  as  to  exclude  all  subsequent  diligence  at  the  instance  of  third 
parties,  it  in  some  way,  I  cannot  say  how,  let  in  the  seller's  arrest- 
ment as  an  effectual  diligence. 

It  is  further  to  be  noticed  that  the  Statute  leaves  it  still  open  for 
the  parties  to  the  first  sale  to  agree  that  the  seller  shall  have  a  right 
to  retain  goods  sold  for  a  general  balance.  No  case  has  yet  been 
tried  upon  this  provision  of  the  Statute ;  but  it  seems  on  the  plain 
terms  of  the  proviso  in  the  2nd  section  to  be  competent  to  make 
such  an  agreement,  and  that  although  no  notice  of  it  be  given  to  a 
sub-purchaser,  such  an  agreement  would  subordinate  his  right  to 
the  first  seller's  claim  of  retention  for  a  general  balance. 

We  come  now  to  the  law  of  warranty  which  is  altered  by  the  4th 
section  of  the  Statute. 

The  general  rule  of  the  law  of  England  as  to  the  warranty  of 
quality  is  that  the  seller  is  only  answerable  for  any  defect  if  he  has 
expressly  warranted  the  goods  sold.  The  rule  admits  of  many 
exceptions,  and  even  these  dp  not  exhaust  the  whole  difficulties 
which  surround  this  branch  of  the  law  of  sale.  In  determining 
whether  a  warranty  has  been  given  it  is  necessary  not  merely  to 
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ascertain  what  statements  were  made  by  the  seller  antecedent  to  or 
at  the  time  of  the  sale,  but  whether  these  amounted  to  an  under- 
taking forming  a  part  of  the  contract  or  merely  to  a  representation, 
A  seller  may  commend  the  goods  he  desires  to  dispose  of  without 
undertaking  to  answer  for  their  quality  (ffophins  v.  Tangu^ay,  23 
L.  J.,  Common  Pleas  162).  In  Stuckley  v.  Bailey,  31  L  J.  Ex.  483, 
Baron  Bramwell  said:  "  I  agree  that  the  warranty  must  be  found  in 
the  contract.  I  agree  in  the  remark  that  there  is  no  magic  in  the 
words ;  a  warranty  might  be  without  the  word  '  warranty '  or  the 
word  '  undertake.*  The  warranty  is  to  be  collected  from  the  docu- 
ments passing  between  the  parties,  and  what  any  reasonable  person 
hearing  what  passed  on  the  one  side  and  the  other  would  under- 
stand, though  no  term  was  given  to  it."  The  maxim  caveat  emptor 
applies  where  there  is  no  express  warranty,  in  all  cases  (where 
there  is  no  fraud)  in  which  the  thing  sold  is  specific  and  the  seller 
is  not  the  maker  or  producer,  even  although  the  defect  is  latent  and 
not  discoverable  upon  examination.  In  such  cases  the  buyer  may 
examine  the  goods,  and  if  any  doubt  or  difficulty  remains  he  can 
stipulate  for  a  warranty  {Parkinson  v.  Lee,  2  East.  314,  and  Emmer- 
ton  v.  Mathews,  4  Meeson  and  Welsby  399).  In  the  case  of  Jones 
V.  Just,  17th  February  1868,  L  R  3  Q.  B.  197,  37  L.  J.  Q.  B.  89, 
the  several  cases  which  bear  upon  this  subject  were  re\iewed, 
and  after  noticing  these  it  was  further  stated  (1)  "  that  where  there 
is  a  sale  of  a  definite  existing  chattel  specifically  described,  the 
actual  condition  of  which  is  capable  of  being  ascertained,  there  is 
no  implied  warranty  {Barr  v.  Gibson,  3  Meeson  and  Welsby,  390). 
(2)  That  where  a  known,  described,  and  defined  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the  pur- 
chaser for  a  particular  purpose,  still  if  the  known,  described,  and 
defined  thing  be  actually  suppHed,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer  {Chanter  v. 
Hopkins,  4  M.  &  W.,  and  Olivant  v.  Bayley,  5  Q.  B.  288).  (3)  That 
where  a  manufacturer  or  dealer  contracts  to  supply  an  article 
wliich  he  manufactures  or  produces,  or  in  which  he  deals,  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  necessarily  trusts 
to  the  judgment  or  skill  of  the  manufacturer  or  dealer,  there  is  in 
that  case  an  implied  term  or  warranty  that  it  shall  be  reasonably 
fit  for  the  purpose  to  which  it  is  to  be  applied  {Brotvn  v.  Edyingt&iiy 
2  Man.  &  G.  279 ;  JoiiesY.  Bright,  5  Bingham,  533).  In  such  a  case 
the  buyer  trusts  to  the  manufacturer  or  dealer,  and  relies  upon  his 
judgment  and  not  upon  his  own.  (4)  That  w^here  a  manufacturer 
undertakes  to  supply  goods  manufactured  by  himself,  or  in  wliich 
he  deals,  but  which  the  vendee  has  not  had  the  opportunity  of 
inspecting,  it  is  an  implied  term  in  the  contract  that  he  shall  supply 
a  merchantable  article  {Laing  v.  Fidgeon,  4  Camp.  169,  and  6  Taun- 
ton, 108).  And  this  doctrine  has  been  lield  to  apply  to  the  sale  by 
the  builder  of  an  existing  barge  which  was  afloat  but  not  completely 
rigged  and  furnished ;  there,  inasmuch  as  the  buyer  had  only  seen 
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it  when  built,  and  not  during  the  course  of  the  building,  he  was 
considered  as  having  relied  on  the  judgment  and  skill  of  the  builder 
that  the  barge  was  reasonably  fit  for  use  {S/iepIierd  v.  Pyhis,  3  Man. 
&  G.  368)." 

It  was  therefore  held  to  be  established  "that  on  the  sale  of 
goods,  by  a  manufacturer  or  dealer,  to  be  applied  to  a  particular 
purpose,  it  is  a  term  in  the  contract  that  they  should  reasonably 
answer  that  purpose,  and  that  on  a  sale  of  an  article  by  a  manufac- 
turer to  a  vendee  who  liad  no  opportunity  of  inspecting  it  in  the  pro- 
cess of  manufacture,"  that  it  should  be  merchantable  or  reasonably 
fit  for  use,  and  the  same  rule  was  held  to  apply  to  a  sale  by  one 
merchant  to  another  who  had  had  no  opportunity  of  inspecting  the 
goods.  See  also  Bigge  v.  Parkinson,  31  L.  J.  Excheq.  301.  In 
Gairdner  v.  Gray,  4  Camp.  144,  it  was  expressly  laid  down  by  Lord 
EUenborough  that  "  where  there  is  no  opportunity  to  inspect  the 
commodity  the  maxim  caveat  emptor  does  not  apply."  In  that  case 
the  goods  purchased  were  described  as  "  waste  silk,"  but  on  delivery 
it  turned  out  that  they  were  not  saleable  under  that  denomination. 

"  Jn  general  in  the  sale  of  goods  by  a  particular  dcscriptimiy 
whether  the  vendee  is  able  to  inspect  them  or  not,  it  is  an  implied 
term  of  the  contract  that  they  shall  reasonably  answer  such  descrip- 
tion, and  if  they  do  not,  it  is  unnecessary  to  put  any  other  question 
to  the  jury.  Thus  in  Wider  v.  Schillizzi,  25  L.  J.,  C.  P.  89,  and  in 
Josling  v.  Kingsford,  32  L.  J.,  C.  P.  94,  the  substiintial  question  put  to 
the  jury  was,  Did  the  goods  delivered  reasonably  answer  the  descrip- 
tion in  the  contract  ?  And  the  answer  of  the  jury  being  that  they 
did  not ;  that  answer  sufficed  to  determine  the  case."  If  the  goods 
delivered  do  fairly  and  reasonably  answer  to  the  description  in  the 
contract,  there  is  no  implied  warranty  that  they  are  of  any  particular 
quality,  or  fit  for  any  particular  use.  In  deciding  the  case  of 
Chanter  already  referred  to.  Lord  Abinger  pointed  out  that  the 
failure  to  supply  goods  answering  to  the  description  given  in  the 
contract  was  not  so  much  a  breach  of  warranty  as  an  entire  failure 
to  fulfil  the  contract  of  sale  itself.  "  A  warranty,"  he  said,  "  is  an 
express  or  implied  statement  of  something  which  the  party  under- 
takes shall  be  part  of  a  contract,  and  though  part  of  the  contract 
yet  collateral  to  the  express  object  of  it.  But  in  many  of  the  cases, 
some  of  which  have  been  referred  to,  the  circumstance  of  a  party 
selling  a  particular  thing  by  its  proper  description  has  been  called 
a  warranty,  and  the  breach  of  such  a  contract  a  breach  of  wan*anty. 
But  it  would  be  better  to  distinguish  su6h  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  agreed  to  fulfil ;  as  if  a  man  buys 
peas  of  another  and  he  sends  him  beans,  he  does  not  perform  his 
contract;  but  that  is  not  a  warranty.  There  is  no  warranty  that  he 
should  sell  him  peas :  the  contract  is  to  sell  peas,  and  if  he  sends 
him  anything  else  in  their  stead,  it  is  a  non-perlbrmance  of  it.  So 
if  a  man  were  to  order  copper  for  sheathing  ships — that  is,  a  par- 
ticular copper  prepared  in  a  particular  manner — if  the  seller  sends 
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him  a  different  sort,  in  that  case  he  does  not  comply  with  the  con- 
tract; and  though  this  may  have  been  considered  a  warranty,  and 
may  have  been  ranged  under  the  class  of  cases  relating  to  warranties, 
yet  it  is  not  properly  so."  In  Stuckley  v.  Bailey,  Baron  Martin 
stated  that  this  passage  contained  the  best  definition  of  a  warranty 
given 

By  the  common  law  of  Scotland,  a  warranty  of  quality  is  inferred 
from  the  price  paid  by  the  buyer.  A  sale  of  anything  for  the  full 
price  of  a  sound  article  implies  a  warrandice  of  its  soundness 
{Ralston  v.  Robertson,  16th  June  1761,  M.  14,  238).  In  Fatersonw, 
Dickson,  22d  January  1850,  12  D.  502,  L.  J.-C.  Hope  said,  "  I  have 
alwavs  held  it  to  be  a  rule  of  the  law  of  Scotland,  that  when  an 
article  is  sold  at  a  good  market  price,  this  implies  a  warranty  on 
the  seller*s  part  that  it  is  of  good  quality,  or  of  the  best  quality, 
according  to  the  price  or  circumstances  of  the  sale."  In  that  case, 
it  was  not  averred  that  the  seller  was  aware  of  the  inferior  quality 
of  the  goods ;  but  it  was  held  that  he  was  bound,  getting  a  full 
price,  to  see  that  what  he  tendered  was  of  good  quality.  So  in 
Gilmer  v.  Galloicay,  January  29,  1830,  8  S.  420,  a  seller  was  fcund 
liable  to  repay  the  price  received  by  him  for  an  animal  wliich 
when  sold  laboured  under  a  latent  disease. 

But  this  has  been  considerably  modified  by  the  Statute  of 
1856,  which  enacts,  that  if  the  seller  does  not  know  at  the  time  of 
the  sale  that  the  goods  are  defective  or  of  bad  quality — in  other 
words,  if  he  is  not  guilty  of  fraud — ^he  shall  not  be  held  to  have 
warranted  them,  unless  (1)  he  shall  have  given  an  express  warranty 
of  their  quality  or  sufficiency,  or  (2)  unless  he  shall  have  sold  them 
for  a  specified  and  particular  purpose,  in  which  case  he  shall  be 
held  to  have  warranted  them  to  be  fit  for  that  purpose.  It  is  to  be 
kept  in  view,  while  dealing  with  this  section  of  the  Statute,  assimi- 
lating the  law  of  warranty  in  Scotland  to  that  of  England,  that 
while  there  is  not  in  general  on  the  sale  of  goods  in  England 
an  implied  warranty  that  they  shall  be  of  any  particular  quality 
or  sufficiency  for  any  particular  purpose,  yet  there  is  an  implied 
warranty  that  they  shall  be  merchantable  goods  of  the  descrip- 
tion bargained  for.  See  Jones  v.  Just,  ut  supra.  Before  the  passing 
of  this  Statute  the  rule  caveat  emptor  was  admitted  to  this  extent 
into  the  law  of  Scotland,  that  where  goods  were  sold  in  bulk 
after  examination  by  the  buyer,  and  the  fault  was  not  latent,  he 
could  not  reject  them  on  account  of  inferior  quality  unless  he  could 
prove  fraud  against  the  seller  {Midi  v.  Gibh,  27  June  1840,  2  D. 
1227).  In  the  first  case  on  this  point  which  occun'ed  in  Scotland 
{Young  v.  Giffen,  4  Dec.  1858,  21  1).  87)  after  the  passing  of  the 
Act,  there  was  no  averment  of  fraud,  nor  that  the  goods  sold  were 
sold  for  a  particular  or  specified  purpose ;  and  it  was  found  there- 
fore that  the  pursuer  who  sued  for  repetition  of  the  price  must 
take  an  issue  of  express  warranty,  leaving  open  the  question  from 
what  circumstances  such  a  warranty  might  be  inferred.    In  Mae- 
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farlane  v.  Taylor,  H.  of  Lords,  10th  March  1868,  L.  R  1  Sc.  Ap. 
245,  it  was  expressly  laid  down  by  the  Lord  Chancellor  that  where 
goods  were  sold  for  a  specified  and  particular  purpose,  namely,  as 
in  that  case  for  the  purpose  of  trade  and  barter  upon  tlie  West 
Coast  of  Africa,  the  law  says  that  with  regard  to  the  goods  so  sold 
for  such  specified  and  particular  purpose,  there  shall  be  implied  a 
warranty  that  the  goods  are  fit  for  that  purpose.  Lord  Westbury 
said  that  underneath  the  contract  lay  the  implied  general  engagement 
that  the  article  sold  should  be  fit  for  use,  that  is  for  human  con- 
sumption, being  the  purpose  for  which  it  was  sold. 

But  the  section  of  the  Statute  does  not  apply  where  the  goods  at 
the  time  of  the  sale  are  not  specific ;  the  goods,  with  or  without  all 
faults,  cannot  till  then,  as  has  been  already  shewn,  "  be  at  the  risk 
of  the  purchaser."  The  law  of  warranty  in  the  two  countries  as  to 
executory  contracts  was  the  same  before  the  passing  of  the  Statute, 
and  it  so  remains.  This  point  was  raised  and  decided  in  Jaffe 
Brothers  v.  Ritchie,  21  Dec.  18C0, 23  D.  242.  There  the  defender  had 
sold  to  the  pursuers  a  certain  quantity  of  "  flax  yarn."  The  yam 
was  bought  and  sold  as  pure  flax  yarn,  which  is  a  kind  of  yarn  well 
known  in  contradistinction  to  another  kind  known  as  "  mixed  yarn." 
Yarn  was  delivered  and  the  price  paid.  In  the  process  of  bleach- 
ing it  was  discovered  that  a  portion  of  the  yarn  was  mixed  with 
jute  and  was  not  pure  flax  yarn.  The  defender  having  refused  to 
take  back  the  portion  of  mixed  yarn,  the  pursuers  were  held  to  be 
entitled  to  reject  the  whole  yarn,  and  to  repetition  of  the  price  and 
to  payment  of  the  loss  they  had  sustained  by  paying  an  increased 
price  for  yam  to  supply  the  place  of  the  yarn  bought  from  the 
defender.  It  was  ruled  that  the  question  raised  was  not  one  of 
warranty;  that  the  ^Mercantile  Amendment  Act  had  no  bearing  on  it; 
and  that  the  right  of  the  purcliaser  to  reject  goods  which  were  not 
of  the  kind  purchased  was  not  founded  on  an  express  warranty. 
It  was  said  that  the  right  of  rejection  was  founded  on  express 
warranty  according  to  the  phraseology  of  the  law  of  England,  but 
that  the  Scotch  law  holds  that  the  riglit  is  not  founded  on  the  law 
of  warranty,  but  on  the  fact  that  the  seller  had  failed  to  fulfil  his 
contract.  The  practical  result  is  the  same,  and  we  have  already 
quoted  the  statement  of  the  law  of  England  by  Lord  Abinger, 
according  to  which  the  result  is  referred  to  the  same  principle.  The 
question  whether  the  Mercantile  Amendment  Act  applied  is  stated 
and  answered  thus  in  the  Lord  Justice- Clerk's  (Inglis)  opinion.  "  It 
was  intended  by  the  Mercantile  Amendment  Act  to  assimilate  the  law 
of  Scotland  to  that  of  England  in  the  matter  of  warranty  of  goods 
in  those  cases  in  which  the  law  of  Scotland  implied  a  waiTanty  from 
the  payment  of  a  full  price,  and  in  which  the  law  of  England  im- 
])lied  no  warranty.  Those  cases  are  i)retty  clearly  defined  in  the 
Statute,  although  it  might  have  been  better  expressed."  After 
quoting  the  section,  he  proceeds :  "  The  kind  of  sale  contemplated 
in  this  clause  is  a  sale  in  which,  after  the  constitution  of  the  cou- 
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tract  the  goods  are,  at  common  law,  at  the  risk  of  the  purchaser. 
That  is  a  sale  of  a  definite  quantity  or  corpus,  for  unless  it  were 
that  the  goods  could  not  be  at  the  risk  of  the  purchaser,  and 
according  to  the  Act  they  are  to  be  at  his  risk  with  aU  their  faults 
as  to  quality  or  sufficiency.  No  warranty  is  implied  that  shall  cover 
defects  or  bad  quality.  The  terms  '  bad  quality,'  *  defect,'  *  insuffi- 
ciency,' do  not  apply  to  a  case  in  which  the  goods  offered  are  of  a 
different  description  from  those  about  which  the  parties  contracted. 
There  is  a  clear  failure  to  perform  the  express  words  of  the  contract, 
and  we  do  not  need  to  imply  anything.  The  object  of  tHis  clause 
is  to  take  away  that  constructive  implication  wliich  arose,  according 
to  the  law  of  Scotland,  from  the  payment  of  a  full  price."  This 
was  followed  in  Hutchison  and  Company  v.  Henry  and  CcnriCy  26th 
Nov.  1867,  6  Macph.  57. 

The  laws  of  both  countries,  then,  are  in  harmony  in  these 
points, — 

1.  That  a  fair  price  does  not  imply  that  the  seller  has  agreed 
to  warrant  that  the  goods  are  free  from  latent  defects,  and  are 
marketable. 

2.  That  this  rule  does  not  apply  where  the  contract  is  executory, 
but  only  in  circumstances  where  the  risk  of  the  goods  passes  to  the 
buyer,  with  this  exception,  that  where  a  known,  described,  and 
definite  thing  is  ordered  from  a  manufacturer,  if  it  be  made  and 
furnished,  he  is  not  liable  if,  because  of  no  unsoundness  or  defect  in 
it,  it  is  not  suited  for  the  particular  purpose  for  which  it  was 
ordered.  It  is  otherwise  if  the  buyer  trusts  to  the  manufacturer's 
skill  to  furnish  an  article  fit  for  the  purpose. 

3.  That  goods  sold,  which  the  buyer  cannot  have  an  opportunity 
of  inspecting,  must  be  merchantable  under  the  description  by  which 
they  have  been  purchased.  If  there  be  an  opportunity  of  examin- 
ing the  article  or  goods  sold,  the  buyer  will  not  be  protected  against 
the  rule  caveat  emptor  by  failure  to  examine. 

4.  That  where  an  article  is  sold  as  fit  for  a  particular  purpose, 
the  seller  does  not  merely  thereby  warrant  that  it  is  merchantable 
and  fit  for  some  purpose,  but  that  it  is  fit  for  the  very  purpose  for 
which  it  is  sold. 

5.  That  if  a  seller  fraudulently  conceal  defects,  or  state  as  within 
his  own  knowledge  that  the  goods  are  of  a  certain  quality,  while 
he  in  point  of  fact  does  not  know  that  they  are  so,  he  is  liable  as 
if  he  had  given  an  express  warranty. 

We  now  come  to  consider  the  remedies  available  to  purchasers 
for  breach  of  warranty  express  or  implied.  In  England  the  pur- 
chaser has  three  remedies,  which  are  stated  thus  by  Benjamin 
{Treatise  on  tJie  Law  of  Sale,  p.  680):  First,  he  may  refuse  to 
accept  the  goods  and  return  them,  except  in  the  case  of  a  specific 
chattel  in  which  the  property  has  passed  to  him.  With  reganl  to 
this  exception  to  the  right  of  a  buyer  to  return  goods,  there  is  some 
difference  of  opinion  among  writers  on  English  law  and  some  con- 
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flict  of  decision.  See  Chitty  on  Contracts,  8th  edition,  pp.  425  et 
seq.;  Benjamin  on  Sale,  pp.  671-78,  and  cases  there  referred  to.  In 
Hepworth  v.  ffutchinson,  17th  April  1867,  L.  R,  Q.  B.  vol.  i.  p.  450, 
Cockburn,  C.  J.,  said :  "  This  contract  is  for  the  sale  of  specific 
wools  to  arrive  by  a  particular  vessel;  they  are  ear-marked  so  as 
to  prevent  the  contract  applying  to  any  other  wools;  and  they  are 
guaranteed  as  about  similar  to  samples.  If  the  matter  stood  there, 
this  being  a  sale  of  specific  goods,  though  with  a  warranty,  there 
would  not  be  any  right  or  power  on  the  part  of  the  buyer  to  reject 
the  goods  on  the  ground  of  their  not  being  conformable  to  the 
samples,  but  the  buyer's  remedy  would  be  either  by  a  cross  action 
on  the  warranty  or  by  giving  the  inferiority  in  evidence  in  reduc- 
tion of  damages."  Benjamin,  in  his  work  on  Sale,  says  that  this 
dictum  must  be  taken  as  referring  to  cases  of  "  bargain  and  sale," 
not  to  "  executory  contracts."  See  also  Chitty  on  Contracts  ut 
supra.  Second,  The  buyer  may  accept  the  goods  and  bring  a  cross 
action  for  the  breach  of  the  warranty.  Third,  If  he  has  not  paid 
the  price,  he  may  plead  the  breach  of  warranty  in  reduction  of  the 
damages  in  the  action  brought  by  the  vendor  for  the  price.  He  may 
set  up  the  defective  quality  of  the  warranted  article  in  diminution 
of  the  price. 

If  there  has  been  along  with  the  warranty  an  agreement  to  take 
back  the  goods  if  found  defective,  the  buyer  is  bound  to  return 
them  on  discovering  the  fault  {Adams  v.  Richards,  2  H.  Bl.  573). 
"  The  buyer  will  also  lose  his  right  of  returning  goods  delivered  to 
him  under  a  warranty  of  quality,  if  he  has  shown  by  his  conduct  an 
acceptance  of  them,  or  if  he  has  retained  them  a  longer  time  than 
was  reasonable  for  a  trial,  or  has  consumed  more  than  was  necessary 
for  testing  them,  or  has  exercised  acts  of  ownership,  as  by  offering 
to  re-sell  them ;  all  of  which  acts  show  an  agreement  to  accept  the 
goods,  but  do  not  constitute  an  abandonment  of  his  remedy  by 
cross  action,  or  his  right  to  insist  in  defence  on  a  reduction  of 
price."  (Blackburn,  pp.  684-685.)  The  principle  upon  which,  not- 
withstanding the  buyer's  failure  to  return  the  goods  when  he  has  a 
right  to  do  so,  or  to  make  an  early  objection  to  them,  he  is  held 
still  entitled  to  claim  a  deduction  of  the  price,  is  stated  to  be  that 
in  such  cases  the  acceptance  or  non-return  of  the  price  affords  evi- 
dence of  a  new  contract  on  a  quantum  valebant.  (Chitty  on  Con- 
tracts, last  edition,  p.  426.) 

In  Scotland  it  is  not  only  within  the  power  of  the  buyer  to  re- 
ject goods  which  are  not  of  the  agreed  on  kind  or  quality,  but  his 
doing  so  where  that  is  possible  is  a  condition  of  his  title  to  refuse 
payment  of  the  price  or  to  claim  repetition  of  it  if  paid  and 
damages.  In  England,  as  we  have  seen,  if  it  be  once  established 
that  the  buyer  has  actually  accepted  the  goods,  and  so  become 
owner  and  possessor,  unless  there  be  a  special  agreement  to  tlie 
contrary,  he  is  not  entitled,  far  less  bound,  to  return  them  to  the 
seller.    Where  there  is  a  right  by  agreement  in  the  case  of  specific 
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goods,  the  property  in  which  has  passed  to  the  buyer ;  or,  by  law 
in  the  case  of  an  executory  contract,  or  in  that  of  a  contract  relat- 
ing to  goods  beyond  the  reach  of  the  buyer's  inspection,  to  reject 
the  goods,  the  failure  to  return  them  raises,  according  to  the  law 
of  England,  a  strong  presumption  that  the  complaint  of  defective 
quality  is  not  well  founded  (Benjamin  on  Sale,  p.  684),  and  by 
delay  the  buyer  will  lose  his  right  to  return  them,  but  his  failure 
to  return  them  does  not  take  away  his  remedy  by  cross  action  or 
his  right  to  insist  in  defence  upon  a  reduction  of  the  price  (Ben- 
jamin, 685).  This  right  to  claim  a  reduction  of  the  price  is  equi- 
valent to  the  actio  estimatoria  or  actio  qicanti  minoris  of  the  Soman 
law,  which  has  never  been  admitted  into  the  law  of  Scotland 
That  right  has  been  defined  thus :  "  Quanti  minoris  actio  emptoii 
datur  contra  venditorem  prascipue  ob  defectum  quem  si  scivisset, 
tanti  non  fuisset  empturus ;  ad  id  ut  restituatur  ex  pretio  quanti 
minoris  valet  res"  (Voet.  ad  Paiid.  lib.  xxi.  tit.  1,  sec.  5). 

In  Stevenson  v.  Balrymjile,  28th  June  1808,  M.  App.  Sale,  No.  5, 
the  buyer  of  goods,  three  weeks  after  receipt  of  them,  intimated  to 
the  seller  that  they  were  unfit  for  the  use  for  which  they  had  been 
sold,  and  offered  to  have  the  quality  further  tested  at  mutual  ex- 
pense, but  the  seller  declined  to  accede  to  the  proposal,  and  it  was 
found  that  he  was  not  bound,  although  the  goods  were  proved  to 
have  been  of  bad  quality  originally,  and  not  fit  for  the  purpose  for 
which  they  had  been  sold,  to  repay  the  price,  because  the  buyer, 
by  using  part  without  objection,  and  keeping  the  goods  so  long, 
had  lost  all  right  to  reject  them.  In  Smart  v.  Bcfff/,  23d  June 
1852,  14  D.  912,  a  similar  decision  was  given.  It  was  held  to  l)e 
of  the  greatest  consequence  to  enforce  strictly  the  rule  of  our  law, 
that  a  purchaser  is  bound  to  examine  the  goods  bought  without  delay 
so  as  to  preserve  his  right  of  returning  them,  and  that  his  failure 
to  do  so  placed  him  in  such  a  position  that  he  w^as  not  entitled  to 
object  to  the  quality  of  the  article,  or  to  claim  repetition  of  the 
price  on  the  ground  of  its  being  in  bad  condition. 

But  the  purchaser  must,  by  the  law  of  Scotland,  not  only  time- 
ously  examine  the  goods,  and  intimate  that  he  rejects  them — ^he 
must  refrain  from  further  use  of  them,  and  in  the  general  case  return 
them  at  once  to  the  seller.  Ransan^  v.  Mitchell,  3d  June  1845,  7 
D.  813,  illustrates  the  first  part  of  this  statement.  The  defender 
had  purchased  from  the  pursuer  a  cargo  of  cork,  to  be  shipped  at  a 
foreign  port  and  delivered  in  Glasgow.  On  its  arrival  the  defender 
examined,  and  rejected  it  as  being  of  inferior  quality.  He  •  in- 
timated his  rejection  to  the  pursuer,  stating  that  it  had  been  stored 
for  his  behoof,  and  requested  him  to  pay  back  a  portion  of  the  price 
which  he  had  advanced.  The  defender  adopted  some  proceedings 
in  the  Sheriff-Court  to  have  the  cork  inspected  and  valued,  but 
these  went  on  in  absence  of  the  j)ursuer,  who  was  abroad,  and  they 
need  not  be  noted.  Sometime  afterwards  the  defender,  at  his  own- 
hand,  removed  some  of  the  cork  from  the  warehouse,  and  used  it 
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The  pursuer  brought  an  action  for  the  balance  of  the  price ;  and  it 
was  decided,  notwithstanding  the  statement  made  in  a  counter- 
action at  ^fitcheirs  instance,  that  the  seller  had  "  fraudulently  and 
dishonestly  failed  to  deliver  goods  of  the  description  and  quality 
stipulated,"  and  concluding  for  damages  in  consequence,  that  the 
defender  was  bound  to  pay  the  price.     "  The  alleged  inferior  quality 
of  the  goods  might  have  enabled  the  defender  to  repudiate  the  con- 
tract altogether.     But  by  taking  and  using  the  goods  to  which  he 
had  no  right,  but  through  the  contract,  he  has  actually  adopted  the 
contract."     Lord  Jeffrey  held  the  doctrine  laid  down  in  the  books 
to  be  sacred — that  if  a  l3uyer  makes  use  of  goods  sent  to  him,  not- 
■withstanding  an  allegation  of  the  inferiority  of  their  quality  and 
consequent  breach  of  the  contract,  he  has  made  his  election  and 
must  stand  by  the  contract.     In  the  case^  of  Watt  v.  Glen,  Feb.  6, 
1829,  7  S.  372,  which  was  relied  upon  by  the  pursuer  in  the  case 
just  noticed,  the  buyer  had  given  notice  of  an  objection  to  the 
quality  of  the  goods,  and  intimated  his  intention  of  claiming  an 
abatement  from  the  price,  and  although  requested  had  refused  to 
return  them.     There  it  was  laid  down,  and  this  illustrates  the  sec- 
ond part  of  the  statement  made  regarding  the  buyer's  duty  \vhen  he 
rejects  goods — that  he  w^as  bound  either  immediately  to  return  them 
or  to  intimate  to  the  seller  that  he  held  them  for  his  behoof.     The 
law  on  this  point  was  fully  stated  by  Lord  Justice-Clerk  (Hope)  in 
Padgett  v.  M'Nair,  24th  Nov.  1852.     "  If  the  goods  are,  in  the 
belief  of  the  buyer,  not  of  the  quality  he  was  entitled  to,  he  is  not 
only  entitled  but  bound  to  return  the  goods  to  the  seller;  or,  if  the 
sending  them  back  would  be  greatly  prejudicial  to  the  interests,  or 
against  the  wish,  of  the  seller,  to  hold  them,  until  he  can  intimate 
his  rejection^ for  and  on  account  of  the  seller,  so  as  to  be  entirely 
at  the  disposal  and  orders  of  the  seller.     The  rule  of  law  may  be 
said  to  be  tw^ofold — that  is,  it  is  a  rule  which  provides  for  the  riglits 
and  interests  of  both  buyer  and  seller.     The  buyer  cannot  be  com- 
pelled to  receive  and  take,  in  implement  of  the  contract,  goods  which 
he  sees  and  knows  are  not  according  to  sample,  and  not  of  the 
quality  which  alone  induced  him  to  purchase.     That  the  goods 
come  from  a  distance,  and  so  are  bodily  sent  to  him,  cannot  affect 
his  rights ;  he  cannot  be  called  on  to  pay  the  price  for  goods  dif- 
ferent from  those  which  alone  he  ordered,  or  to  take  tliem  at  a 
reduced  price.     They  come  to  him  as  offered  and  tendered  only  in 
implement  of  the  contract,  and  he  has  his  right  of  examination 
before  acceptance  of  the  goods  under  that  contract  of  sale,  and 
unless  satisfied,  there  is  no  acceptance  by  him.     But,  then,  while 
such  is  his  right,  there  is,  as  a  part  of  the  same  rule,  and  equally 
important,  the  course  to  be  followed  in  regard  to  the  rights  and 
interests  of  the  seller,  who  must  not  be  at  the  mercy  of  the  distant 
buyer.     The  latter,  while  he  has  the  right  of  refusing  to  take  the 
goods  when  offered  (and  the  sending  of  them  is  exactly  the  same  as 
if  a  party  came  and  offered  them  to  the  buyer  as  implement  of  the 
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contract),  he  is  also  bound,  if  dissatisfied,  to  reject  the  goods ;  indeed 
the  right  of  the  buyer  cannot  be  stated  or  defined  in  terms  wliich 
do  not  equally  lay  down  and  comprehend  his  obligation  to  the 
seller,  and  that  is  to  refuse  to  receive  the  goods  and  to  reject  them 
when  offered.  Though  sent  by  carriers  or  railways  or  vessels  they 
are,  in  truth,  when  they  so  come  into  the  buyer  s  hands,  only  offered 
and  tendered  to  him.  If  he  is  dissatisfied,  then  he  is  bound  to  re- 
fuse them  as  the  result,  and  the  necessary  result,  of  his  averment, 
that  what  is  tendered  is  not  implement  of  the  contract.  To  object 
and  yet  receive — to  reject  the  goods  as  not  in  implement  of  the 
contract,  and  yet  to  retain  them  for  any  purpose  or  object  of  the 
buyer,  is  utterly  inconsistent — inconsistent  with  the  rule  of  law — 
inconsistent  with  the  foundation  of  the  buyer's  right  to  refuse  to 
take  goods  different  from  what  he  ordered,  which  right  means  that 
when  the  goods  are  offered  to  him  he  may  refuse  to  receive  them, 
— and  inconsistent  with  the  right  of  the  seller,  which  is,  that,  if  the 
goods  when  tendered  are  not  taken  in  implement  of  the  contract, 
they  remain  the  property  of  the  seller,  must  be  at  his  command 
and  disposal,  and  so  must  be  instantly  sent  back  or  held  only  for 
him." 

The  rule  just  stated  and  illustrated  suffers  an  exception  from  the 
very  nature  of  tlie  case  where  the  quality  of  the  goods  can  only  be 
ascertained  by  applying  them  to  the  purpose  for  which  they  have 
been  sold.  In  England  the  consumption  of  more  than  is  necessary 
for  the  examination  and  testing  of  the  goods — and  it  is  always  a 
question  for  the  Jury  whether  a  larger  quantity  was  used  than  was 
requisite  for  that  purpose  or  not — is  decisive  of  the  question 
whether  the  buyer  intended  to  accept  the  goods ;  and  as  that  ques- 
tion is  answered  his  riglit  to  reject  the  goods  is  determined,  but 
that  is  not  conclusive  as  to  his  claim  of  damages.  In  the  law  of 
Scotland,  however,  it  is  otherwise ;  not  that  the  buyer  is  bound  to 
go  out  of  the  ordinary  course  of  his  business  or  the  usual  custom 
of  the  trade  in  which  he  is  engaged  to  ascertain  precisely  the 
quality  of  the  goods  furnished  to  him,  but  if  either  by  bare  inspec- 
tion or  by  the  use  of  the  article  in  the  ordinary  course  of  business, 
the  quality  can  be  ascertained  witliout  consuming  more  than  a 
part  of  the  goods,  he  is  bound  to  stop  the  further  use  of  them  if  he 
intends  to  reject  them.  The  trial  must  be  fair,  but  it  must  be  a 
trial  only,  and  not,  unless  where  necessary,  an  entire  consumption. 
In  both  countries  we  find  cases  in  which  the  whole  commoditv 
sold  was  used,  yet  the  buyer  has  been  found  entitled  to  repetition 
of  the  price  and  to  damage.  See  the  Scotch  case,  HUl  v.  Friivjie, 
11th  Dec.  1827,  and  the  English  case,  Randall  v.  Rape,  27  L.  J.  Q. 
B.  206.  In  this  connection  it  may  be  w^ell  to  look  also  at  the  recent 
case,  Hardie  v.  Austin  &  M' Asian,  25th  May  1870,  8  Macph.  898, 
where  it  was  held  that  in  the  circumstances,  goods  were  sold  not  for 
a  specified  and  particular  purpose,  and  that  therefore  there  was  no 
warranty  within  the  meaning  of  the  Mercantile  Amendment  Act. 
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Having  now  somewhat  rapidly  considered  the  points  in  the  laws 
of  the  two  countries  which  have  been  affected  by  the  Statutes  of  1856, 
and  those  principles  which  they  more  closely  touch,  I  can  just 
indicate  the  remaining  particulars  in  which  the  laws  of  the  two 
countries  differ. 

1.  A  contract  for  the  sale  of  moveable  property  (except  ships, 
which  is  regulated  by  Statute)  is  effectual  in  Scotland  without 
writing.  In  England  a  contract  for  the  sale  of  goods,  when  the  price  is 
£10  or  upwards,  must  be  in  writing — see  Statute  of  Frauds,  29  Car. 
31.  c.  3,  sec.  17;  9  Geo.  IV.  c.  14,  sec.  7 — unless  delivery  of  part  or 
the  whole  has  been  made,  or  the  buyer  has  given  something  in 
earnest  or  paid  part  of  the  price ;  and, 

2.  In  Scotland  payment  of  the  price  can  only  be  proved  by  the 
writ  or  oath  of  the  seller,  unless  in  the  case  of  a  ready-money  sale, 
or  where  the  price  does  not  exceed  £100  Scots,  or  £8,  6s.  8d. 
sterling.  In  England  payment  of  the  price  can  be  proved  by  wit- 
nesses. 
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Criminal  law,  in  a  broad  sense  of  the  term,  was  undoubtedly  the 
first  kind  of  law  used  by  man,  and  is  generally  believed  to  be  the 
department  of  law,  the  object  of  and  necessity  for  which  are  most 
easUy  and  universally  understood.  To  a  certain  extent  this  is  true, 
but  it  would  perhaps  be  more  strictly  correct  to  say  that  the  neces- 
sity for  criminal  law  is  universally  fdt^  as  the  word  understood 
implies  a  clearer  conception  of  leading  principles  than  is  commonly 
to  be  met  with  on  this  subject. 

Notwithstanding  the  antiquity  and  simplicity  of  this  department 
of  law,  its  great  ancj  in  fact  its  only  legitimate  object  is  popularly 
misunderstood,  and  that  too  only  because  it  seems  so  obvious  that 
few  take  the  trouble  to  examine  it. 

It  will  readily  be  admitted  that  the  prevailing,  if  not  universal, 
idea  of  criminal  law  is,  that  it  is  an  institution  for  the  purpose  of 
punishing  crimes.  This  belief  is  not  confined  to  the  uneducated. 
It  is  very  common  among  all  classes,  both  learned  and  unlearned. 
Even  many  lawyers  and  judges  1  fear  participate  in  it.  But  what, 
it  will  be  asked,  is  the  object  of  criminal  law,  if  not  to  punish 
crimes  ?  I  shall  endeavour  to  answer  this  question  presently,  but  in 
the  meantime  let  us  examine  the  ordinary  and  prevalent  notion  of 
criminal  law,  viz.,  that  it  is  an  institution  for  the  purpose  oi punish- 
ing crimes. 

To  any  one  who  steadily  contemplates  the  idea  of  a  man,  or  a 
number  of  men,  sitting  in  judgment  upon  a  feUow-man,  for  the 
purpose  of  punishing  him,  the  presumptuousness,  or  rather  absur- 
dity, of  such  a  proceeding  must  surely  become  apparent.  The  mere 
idea  of  men  punishing  their  fellow-men  seems  to  me  to  be  alto- 
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gether  incongruous  and  unjustifiable — in  fact  almost  a  contradic- 
tion in  terms. 

Let  it  be  granted  correct  for  the  sake  of  argument.  Then  judges 
punish  criminals  either  for  breaking  the  laws  of  God  or  the  laws  of 
man.  Flrsty  then,  let  it  be  said  that  criminals  are  punished  for 
breaking  the  laws  of  God.  How  presumptuous  is  this !  Is  God 
not  able  to  punish  the  breach  of  His  own  laws  ?  Has  any  man  or 
body  of  men  such  an  intimate  and  accurate  knowledge  of  the  laws 
of  God  as  applied  to  particular  cases,  and  the  amount  of  guilt  pre- 
sent in  any  particular  act  of  transgression  as  to  presume  to  punisli 
the  breach  of  these  laws  in  a  fellow-man  ?  I  think  not.  I  would 
fain  hope,  and  believe  that  no  judge  sits  on  the  bench  under  the 
impression  that  he  v&  punishing  men  for  breaking  the  laivs  of  God. 

15ut,  secondly,  it  may  be  said,  that  judges  punish  criminals  not  for 
breaches  of  divine  law  or  morality,  but  for  crimes — not  for  breaking 
the  laws  of  God,  but  for  breaking  the  laws  of  man — the  law  of  the 
land. 

Can  it  be  true  that  men,  who  will  not  dare  to  punish  a  fellow- 
man  for  a  breach  of  the  law  of  God,  will  actually  make  laws  of  their 
own,  and  punish  him  for  breaking  them  ?  I  trust  not.  Human 
laws  are  good  and  necessary,  but  man  cannot  make  laws  for  the 
breach  of  which  he  is  entitled  to  picnish.  The  judge  is  right  in 
committing  the  criminal  to  prison,  but  the  imprisonment  ought  not 
to  be  regarded  as  a  punishment. 

If  it  were  (as  many  believe  it  is)  the  duty  of  a  judge  to  punish, 
and  to  make  the  punishment  adequate  to  the  guilt  of  the  criminal, 
I  should  like  to  know  by  what  means  the  judge  is  to  calculate  the 
amount  of  punishment  due  in  any  particular  case.  Take  the  case 
of  a  criminal  indicted  for  the  theft  of  a  gold  watch.  How  is  the 
judge  to  ascertain  the  amoimt  of  punishment  which  this  particular 
crime,  and  this  particular  criminal  deserves  ?  What  clue  has  he  ? 
He  may  refer  to  former  sentences  of  the  court  in  somewhat  similar 
cases,  but  by  what  rule  or  process  were  they  calculated  ?  Besides, 
how  is  he  to  know  that  the  case  of  the  criminal  before  liim  is  pre- 
cisely similar  to  any  of  these  former  cases  ?  The  temptations  of 
this  criminal  may  have  been  greater,  his  moral  faculty  -weaker,  and 
his  guilt  less.  \Vhat  man  can  determine  the  exact  amount  of  guilt 
present  in  the  case  of  any  particular  crime  ?  Why  should  punish- 
ment be  administered  by  those  who,  to  say  nothing  of  their  want 
of  authority,  are  totally  without  the  power  of  correctly  estimating 
the  amount  of  punishment  due  in  any  given  case? 

But  it  will  be  said,  the  only  practicable  course  is  to  annex  a  cer- 
tain punishment  to  every  species  of  crime,  and  when  a  criminal  is 
convicted  let  the  punishment  be,  not  in  proportion  to  the  guilt  of 
the  criminal,  but  according  to  the  crime  committed.  To  this  I  object 
'hat  punishment  which  is  not  in  proportion  to  guilt,  but  merely 
ixed  arbitrarily,  is  not  punishment  at  all,  but  injury. 

Otheis  may  argue,  that  although  man  cannot  administer  punish- 
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ment  with  rigorous  correctness,  he  is  both  authorized  and  required 
by  Scripture,  as  well  as  by  the  exigencies  of  human  life  and  conduct, 
to  administer  it  to  the  best  of  his  ability,  and  with  the  nearest 
approximation  to  exactitude  that  he  can. 

To  this  I  would  reply — First,  there  is  no  express  authority,  so 
far  as  I  know,  either  in  the  Old  or  New  Testament  for  regarding 
the  sentences  of  courts  of  justice  as  punishments  in  the  correct 
signification  of  the  word.  But  even  though  this  were  capable  of 
being  inferred  from  some  Biblical  expression  or  expressions,  still  I 
humbly  consider  that  the  Bible  does  not  pretend  to  be  our  guide  on 
scientific  questions.  Its  language  was  intended  to  be  intelligible  to 
the  poor  and  the  ignorant  as  well  as  the  great  and  learned,  and 
many  difficult  and  delicate  points  both  in  morals  and  other  matters, 
are  put,  in  the  Bible,  in  a  bold  and  striking  form,  which  though  not 
strictly  accurate  has  in  bygone  ages  conveyed,  and  still  conveys  to 
uneducated  minds,  an  approximation  to  the  truth,  where  the  truth 
itself,  if  accurately  stated,  would  have  been  beyond  their  compre- 
hension. 

How  plainly  is  this  seen  when  Scripture  touches  on  any  subject 
in  physical  science,  such  as  the  creation  of  the  world,  the  motions 
and  dimensions  of  the  heavenly  bodies,  the  succession  of  the  sea- 
sons, the  causes  and  effects  of  fire,  frost,  rain,  dew,  &c.  There  is 
nothing  in  the  shape  of  scientific  explanation  with  regard  to  these 
matters.  They  are  either  treated  in  a  rough  and  tangible,  or  else 
in  a  strikingly  figurative  manner,  so  as  to  be  intelligible  to  uncul- 
tivated man  (who  does  not  look  beyond  the  external  appearance  of 
things),  though  perhaps  not  strictly  or  scientifically  accurate.  Phy- 
sical philosophers  of  modern  days  do  not  search  the  Bible  for  scien- 
tific truth,  and  a  lawyer  desiring  an  accurate  and  philosophical 
knowledge  of  law  will  as  little  think  of  looking  for  it  in  the  Bible — 
at  least  of  gathering  it  from  the  vx>rds  of  any  particular  passage  or 
passages. 

Secondly  J  I  answer  that  the  exigencies  of  human  life,  however 
much  they  may  require  the  pain,  do  not  require  the  publishment  of 
criminals. 

Well,  says  the  reader,  is  it  the  correction  and  benefit  of  the 
ofiender,  then,  that  is  the  chief  object  of  criminal  jurisprudence  ? 
To  tliis  I  also  answer  no.  Neither  the  punishment  nor  the  improve- 
ment of  criminals  is  the  chief  object  of  criminal  law. 

But  it  is  now  time  that  what  I  regard  as  the  true  answer  to  the 
question  should  be  laid  before  the  reader  for  his  examination. 

I  submit  that  the  great  object  of  criminal  law  (and  criminal  law 
is  the  fundamental  part  of  all  human  law),  is  the  protection  of  men 
Jrom  their  fellow-men.  I  am  far  from  claiming  for  this  principle  the 
doubtful  merit  of  novelty.  It  has  at  different  times,  and  in  different 
phases,  fallen  from  the  bench ;  more  frequently  it  has  been  held  by 
jurists  and  philosopher^,  though  for  the  most  part  stated  by  them 
in  a  more  general  and  less  definite  form  than  I  have  just  done, — 
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sometimes  supposed  to  be  comprehended  in  the  term  "  utility,"  and 
sometimes  to  be  embraced  under  that  of  "justice."  It  is,  perhaps, 
not  necessary  to  give  many  references.  In  Stephen's  View  of  the 
Criminal  Law  ofEn^larul,  p.  4,  something  very  nearly  approaching 
to  it  will  be  found,  and  in  John  Stuart  Mill's  Treutise  on  Liberty^ 
it  is  applied  not  only  to  the  entire  field  of  law  and  politics,  but  alcK> 
to  public  sentiment  and  the  customs  of  society.  Nevertheless,  I 
claim  for  the  proposition,  a^  ai)plicahU  in  an  especial  manner  to 
criminal  laWy  a  clearer  and  more  universal  acceptation,  and  greater 
practical  importance  than  are  generally  accorded  to  it.  By  those 
engaged  in  criminal  trials,  it  should  never  be  lost  sight  of.  It  is 
even  more  useful  practically  to  the  legislator  and  the  judge,  than 
theoretically  to  the  philosopher.  I  regard  it  as  the  true  radical 
priiuiple  of  criminal  jurisprudence,  which  not  only  overrules,  ex- 
plains, and  regulates  its  whole  economy  of  rules,  forms,  and  prac- 
tical details,  but  also  connect^s  it  w^ith  the  higher  science,  which  I 
need  hardly  say,  is  the  foundation  of  all  jurisprudence,  viz.  ethics. 

l*erhaps  a  word  of  explanation  is  here  necessary.  I  must  not 
be  understood  to  insinuate  that  there  is  anything  materially  wToug 
with  the  way  in  which  criminals  are  dealt  with  in  our  courts  of  law. 
On  the  contrary,  I  firmly  believe  that  both  in  respect  of  its  laws, 
and  the  way  in  which  they  are  administered,  the  Scottish  nation 
will  bear  favourable  comparison  with  any  other  in  the  world.  With 
the  forms  of  our  criminal  trials,  and  the  sentences  of  our  judges, 
I  do  not  here  find  fault.  I  admit  that  a  cultivated  mind,  refined 
feelings,  and  a  sincere  desire  to  do  what  is  right,  aided  by  an  int^iUi- 
gent  and  healthy  public  sentiment,  will  keep  any  judge  from  going 
far  wrong  in  a  criminal  case.  But  even  granting  this,  it  will  surely 
be  conceded  that  it  is  of  much  importance  for  a  judge  to  understand 
the  rationale  of  criminal  law,  to  see  his  duty  as  well  as  to  fed  it 
For  though  instinct  and  feeling  are  safe  guides  on  many  points, 
reason  will  sometimes  help  us  when  our  feelings  are  silent,  or  add 
double  weight  to  their  authority  when  they  do  speak.  And  I  con- 
tend that  in  law,  which  has  been  called  "  reason  itself,"  and  which 
interferes  so  much  with  the  actions  of  our  fellow-men — I  say  in 
law  even  more  than  in  any  other  branch  of  moral  science,  one  needs 
to  be  able  both  to  see  clearly  the  leading  .principle  on  which  he 
acts,  and  to  give  a  clear  and  convincing  reason  for  every  step  of  his 
conduct. 

To  illustrate  the  principle  to  some  extent,  let  us  take  the  case  of 
two  criminals,  each  convicted  of  killing  a  man.  The  one  did  it,  we 
shall  suppose,  in  rixa,  in  the  heat  of  passion,  and  under  great  pro- 
vocation— the  other  slowly  and  deliberately  by  gradual  poisoning. 
There  can  be  no  doubt  that  the  latter  criminal  would  receive  a 
much  severer  punishment,  as  it  would  be  called,  than  the  other, 
and  if  any  one  were  to  ask  the  reason,  it  would  probably  be 
answered,  that  he  was  much  more  guilty,  as  having  more  fully  in- 
tended  to  take  away  life. 


THE  NATURE  AND  OBJECT  OF  CRIMINAL  LAW.       471 

Now,  certainly  in  the  case  supposed,  it  would  be  highly  proper 
to  inflict  a  heavier  pain  on  the  deliberate  murderer  than  on  the 
other.  But  why  ?  Not  because  he  is  more  culpable  in  the  sight 
of  God,  but  because  his  manner  of  committing  the  crime  was 
such  as  to  shew  that  in  his  ordinary  and  habitual  state  of  mind 
he  was  capable  of  committing  murder,  and  he  was  therefore  a 
much  more  dangerous  member  of  society  than  the  other,  who  per- 
haps dealt  the  fatal  blow  without  fully  realizing  or  expecting  the 
dreadful  consequence.  A  deliberate  criminal  ought  undoubtedly  to 
be  more  severely  treated  than  a  passionate  one, — not,  however,  be- 
cause he  is  more  guilty  (though  that  may  be  quite  true),  but  be- 
cause he  is  more  dangero7is  than  the  other  one,  both  as  regards  his 
own  probable  future  actions,  and  the  effect  of  his  example  upon 
others. 

From  this  position  it  will  follow,  by  necessary  consequence, 
that  with  the  absolute  guilt  of  a  criminal,  i.e,  his  moral  culpability, 
the  judge  or  jury,  as  the  case  may  be,  has  nothing  whatever  to 
do.  This  view  of  the  matter,  while  eminently  reasonable  in  it- 
self, at  once  explains  not  only  why  many  actions  in  themselves 
immoral  are  not  interfered  with  by  human  laws,  but  also  why  those 
actions  which  the  law  does  interfere  with  are  not  always  followed 
by  a  treatment  proportionate  in  severity  to  the  guilt  or  immorality 
of  the  actions  themselves.  Thus  a  man  who,  being  at  the  point  of 
starvation,  steals  a  loaf  of  bread  will  be  treated  almost,  if  not  quite 
as  rigorously,  as  one  who  did  the  same  thing  with  a  malicious  pur- 
pose; for,  notwithstanding  the  great  difference  in  culpability  be- 
tween the  two  actions,  they  are  almost  equally  dangerous  to  society, 
since  to  permit  either  would  evidently  give  unbounded  licence  to 
theft.  I  may  here  state  the  distinction  I  make  between  civil  and 
criminal  law.  I  would  divide  law  broadly  in  this  way;  (1)  pure 
civil  law,  which  is  simply  declaratory  of  rights;  (2)  an  intermedi- 
ate department  of  law,  by  which  individuals  are  indemnified  for 
losses  or  injuries  they  have  sustained  ;  and  (3)  criminal  law,  which 
is  for  the  purpose  of  protecting  the  public  as  a  body,  and  the  indi- 
viduals composing  it,  hom,  future  invasions  of  right  at  the  hands  of 
their  fellow-subjects. 

But,  as  I  mentioned  at  starting,  not  only  non-professional  men, 
but  many  lawyers  and  jurists,  take  a  different  view  of  criminal  law 
from  that  which  I  have  been  explaining,  or  at  least  use  an  entirely 
different  style  of  language  when  speaking  of  the  nature  and  func- 
tions of  law.  Perhaps  one  of  the  most  formidable  of  these  jurists  is 
Hegel,  the  German  philosopher,  whose  views  on  the  subject  have 
been  so  ably  expounded  to  the  legal  profession  in  Scotland  by  Dr. 
Stirling's  recent  admirable  lectures  on  the  Philosophy  of  Law,  de- 
livered to  the  Juridical  Society  of  Edinburgh,  and  published  in  this 
Journal  I  shall  take  the  liberty  of  referring  to  one  or  two  passages 
in  the  last  of  these  lectures,  which  will  be  found  at  page  169  of  this 
volume  of  the  Journal  of  Jurisprudence. 
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On  page  175,  Hegel's  philosophy  of  crime  and  criminal  law  is 
explained  by  Dr.  Smith  in  many  sentences  from  which  I  select  the 
following : — 

"The  criminal  then  has  done  two  things;  he  has  negated  the 
universal  wiU,  and  he  has  aflBrmed  in  place  of  it  his  own  particular 
wilL  How  is  this  disturbance  of  the  true  balance  to  be  restored  ? 
To  negate  the  universal  will  is  to  do  something  that  is  in  itself  null, 
and  this  null  thing  to  restore  the  affirmative  must  be  itself  nulli- 
fied. The  criminal  has  resorted  to  force — a  negation,  and  this 
negation  can  only  be  converted  into  the  affirmative  by  being  itself 
negated.  The  negation  of  the  negation,  like  a  double  negative, 
effects  position  again,  affirmation ;  and  punishment  is  the  true 
remedy.  But,  again,  the  criminal  has  set  up  his  own  particular  will 
in  place  of  the  universal  will ;  and  as  a  free  being  he  has  in  so  will- 
ing willed  what  ought  to  be,  or  what  ought  to  be  supposed  to  be, 
universal  It  is  but  justice,  then,  that  the  criminal  be  subsumed 
under  his  own  law — force.  Nay,  as  a  free  being,  it  is  universal  will 
he  must  acknowledge  to  be  his  own  true  will,  therefore,  it  is  but 
the  affirmation  of  his  own  true  will  that  he  must  recognize  in  the 
negation  of  his  own  false  particular  will" 

I  confess  I  am  not  certain  that  I  fully  understand  these  expres- 
sions. It  were  much,  I  think,  to  be  wished  that  when  pldlosophers 
address  themselves  to  those  who  are  unacquainted  with  their  phraseo- 
logy they  could  lay  aside  as  much  as  possible  their  dialectic  terras 
and  phrases,  speak  as  clearly  as  possible,  and  avoid  any  tendency 
to  paradox.  The  substance  of  the  paragraph  just  quoted  seems  to 
be  that  a  man  in  committing  crime  acts  upon  his  own  will,  and 
against  the  will  of  the  majority  of  the  community,  and  that  it  is 
right  and  proper  that  the  will  of  any  single  individual  should  give 
way  to  the  common  will  of  society.  There  is  no  doubt  something 
in  this  as  a  general  proposition,  but  it  seems  to  me  that  this  prin- 
ciple, if  fully  carried  out,  might  lead  to  an  undue  interference  with 
the  liberty  of  the  subject.  As  long  as  an  individual  does  not 
materially  interfere  wdth  the  natural  rights  of  his  fellow-men,  he 
should  be  free  to  follow  his  own  will,  and  Twt  be  interfered  with  by 
the  universal  will,  through  the  medium  of  criminal  law.  I  have  no 
doubt,  however,  that  Hegel's  actual  opinions  on  law  make  full  pro- 
vision for  the  liberty  of  the  subject.  If  I  have  to  any  considerable 
extent  misunderstood  Dr.  Smith's  remarks  above  quoted  I  am  sorry 
for  it,  but  with  all  due  deference  to  him  I  cannot  take  all  the 
blame  on  my  own  shoulders.  Who  can  understand  such  a  sen- 
tence as  this  ? — "  To  negate  the  universal  will  is  to  do  something 
that  is  in  itself  null." 

On  page  177,  Dr.  Smith  expresses  himself  somewhat  more  intel- 
ligibly and  more  decidedly  as  follows: — "Beccaria,  for  example, 
even  denies  the  State  any  right  of  capital  punishment,  and  he 
assigns  for  reason  that  it  is  not  to  be  presumed  that  the  social 
contract  contains  the  consent  of  individuals  to  their  own  death. 


THE  NATURE  AND  OBJECT  OF  CRIMINAL  LAW.       473 

But  the  State  is  not  a  contract ;  and  as  the  established  universal,  it 
possesses  a  right  to  claim  the  sacrifice  of  the  individual  for  its  in- 
terests. To  others,  again,  it  appears  absurd,  because  of  one  evil  to 
will  another.  Accordingly  they  either  reject  punishment  alto- 
gether, or  admit  it  only  because  of  its  tendency  to  intimidate,  deter, 
prevent,  &c.  Such  views,  as  Hegel  points  out  however,  resemble 
the  lifting  of  a  stick  to  a  dog ;  they  do  not  really  respect  man,  they 
do  not  really  respect  him  as  a  free  being,  but  treat  him  as  a  dan- 
gerous animal  that  must  be  kept  under.  But  punishment  is  an 
idea  on  its  own  account,  and  has  its  foundation  in  the  very  nature 
of  the  will,  in  the  very  nature  of  reason.  The  true,  even  to  realize 
itself,  must  destroy  the  false ;  so  the  false  will  of  the  criminal  must 
realize  the  true  universal  will,  and  it  lies  in  the  very  notion  of 
the  relation  that  the  false  will  should  contradict  itself,  negate 
itself,  and  how  can  that  be  done  but  by  submitting  it  to  its  own 
law?" 

Hegel's  opinion,  then,  of  the  view  of  criminal  law  I  have  been 
advocating,  is,  that  "  such  views  resemble  the  lifting  of  a  stick  to  a 
dog ;  they  do  not  really  respect  man,  they  do  not  really  respect  him 
as  a  free  being,  but  treat  him  as  a  dangerous  animal  that  must  be 
kept  under.  Punishment  is  an  idea  on  its  own  account,  and  has  its 
foundation  in  the  very  nature  of  the  will,  in  the  very  nature  of 
reason." 

Before  admitting  that  criminal  law,  as  I  view  it,  resembles  the 
lifting  of  a  stick  to  a  dog,  I  must  be  allowed  to  inquire,  whether 
the  lifting  of  the  stick  is  supposed  to  be  done  in  self-defence,  or 
with  the  view  of  compelling  the  animal  to  obey  its  owner's  behest. 
If  for  the  latter  purpose  I  can  perceive  no  analogy  between  it  and 
criminal  law.  If,  however,  the  stick  be  lifted  in  self-defence  or  in 
the  defence  of  others  from  the  dog's  attack,  and  for  the  sake  of  in- 
timidating it  from  future  outrages  of  the  same  kind,  then  I  am 
willing  to  admit  some  similarity  between  it  and  my  view  of  cri- 
minal law.  But  there  is,  at  least,  one  important  distinction.  In 
the  first  place  the  transaction  between  the  dog  and  its  master  is 
one  between  superior  and  inferior — I  may  almost  say  between  a 
man  and  his  property,  but  society,  through  the  medium  of  the  law 
courts,  threatens  or  chastises  the  criminal  in  the  calm  contemplation 
of  the  fact  that  the  criminal  as  a  man  is  on  a  level  with  his  fellow- 
men,  and  occupies  the  same  gTade  in  the  universe  with  the  worthiest 
member  of  society.  Those  wlio  reject  the  idea  of  punishment  do 
not,  therefore,  hold  (as  Hegel  avers  they  do)  that  it  is  as  a  dan- 
gerous animal  that  a  criminal  is  coutined,  but  they  would  have  him 
confined  as  a  dangerous  man. 

But  Hegel  further  objects  that  "  such  views  of  law  do  not  really 
respect  man  as  a  free  being,"  and  claims  for  his  theory  of  criminal 
law,  that  it  honours  the  crhninal.  In  Dr.  Stirling's  words  (p.  1 78) 
"  it  is  precisely  in  punishment  that  the  criminal  himself  is  honoured, 
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and  it  is  precisely  by  this  that  such  punishinent  lies  in  his  own  act 
that  he  is  specially  honoured." 

It  is  not  very  easy  to  perceive  any  meaning  in  these  sentences 
that  at  all  consists  with  common  sense.  Criminals,  at  least,  will 
require,  I  fear,  a  good  deal  of  "  compulsory  education  **  before  they 
will  be  brought  either  to  understand  or  assent  to  them. 

I  really  cannot  conceive  how  or  in  what  sense  criminal  law 
honours  the  criminal — especially  I  fail  to  see  how  it  is  "  precisely 
in  punishment  that  the  criminal  himself  is  honoured."  I  know 
that  before  a  man  is  proved  guilty  he  is  entitled  to  respect,  and 
even  after  conviction,  for  he  is  still  a  man  as  well  as  a  criminal^  he 
has  still  much  that  is  good  about  him,  as  well  as  something  that 
is  evil, — above  all,  I  believe,  that  he  possesses,  or  rather  as  Hegel 
says,  " is'*  thdX  free-will,  which  may  yet  reduce  his  actions  to  order, 
and  make  him  a  worthy  member  of  society,  and  on  this  account 
the*law  respects  him,  sets  a  limit  to  his  confinement  or  whatever 
else  may  be  inflicted  upon  him,  and  will  not  cut  him  off  from  a 
chance  of  reformation.  Nevertheless,  inasmuch  as  he  has  grossly 
interfered  with  the  natural  rights  of  his  fellow-men — inasmuch  as 
he  is  a  criminal,  the  law  must  lay  upon  him  that  which  will  tend 
to  deter  him  and  others  from  committing  the  offence  in  time  to 
come. 

It  is  possible  that  Dr.  Stirling  may  mean  that  as  criminal  law 
punishes  the  criminal,  and  puimhment  in  the  strict  signification  of 
tlie  word  can  only  be  applied  to  free,  rational,  and  responsible 
beings,  therefore  the  law  in  treating  the  criminal  as  a  free  being 
honours  him. 

But  I  think  I  have  succeeded  in  showing  that  the  so-called 
"punishment"  which  the  law  inflicts  is  not  based  upon  the free- 
^vill  of  the  criminal,  nor  proportioned  to  his  guilt  It  is,  therefore, 
not  punishment  at  all  in  the  true  sense  of  the  word,  but  simply 
the  infliction  of  something  disagreeable  on  the  criminal  as  a  deter- 
rent from  future  crimes.  It  may  be  asked,  if  the  punishment  be 
not  proportioned  to  the  criminal's  guilt,  why  is  it  limited  at  all  in 
amount,  and  if  the  criminal  be  not  regarded  as  a  free  being,  possess- 
ing the  power  of  self-recuperation,  how  is  it  that  he  is  allowed 
after  a  certain  time  to  mingle  again  with  society  ? 

I  hold  that  criminal  law  would,  or  at  least  ought  to,  remain  un- 
altered, although  the  metaphysical  subtlety  termed  free-will  were 
proved  to  have  no  existence.  Those  who  have  denied  its  existence 
(and  they  are  not  a  few)  have  never,  vso  far  as  I  am  aware,  insisted 
upon  any  alteration  in  criminal  jurisprudence  or  procedure.  Cri- 
minal law  is  not  based  upon  the  assumed  existence  of  human  free- 
will, but  on  the  evident  propriety  (1)  of  confining  the  criminal  in 
order  to  prevent  an  immediate  repetition  of  the  offence ;  and  (2)  of 
letting  him  free  after  a  certain  time,  because  experience  has  shewn 
that  whether  criminals  have  free-wiU  or  not,  they  have  frequently 
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changed  their  course  of  conduct,  and  become  respectable  members 
of  society. 

The  fact  of  their  thus  reforming  their  conduct  does  not  neces- 
sarily prove  them  to  have  what  is  called  "  free-will.*'  A  dog  or  a  bear 
may  be  taught  by  the  infliction  of  pain  to  alter  many  of  its  habits, 
and  to  perform  actions  far  from  natural  to  it.  Yet  no  one  asserts 
that  it  possesses  free-will.  An  external  reformation  of  conduct 
then  from  a  dread  of  consequences  formerly  experienced  is  no  proof 
of  free-will.  I  question  whether  even  the  truer,  purer,  and  more 
thorough  reformation  which  is  the  effect  of  God's  grace  in  the  heart 
is  any  proof  of  human  free-will. 

But  suppose  it  were  granted  for  the  sake  of  argument  that  law 
regards  the  criminal  as  a  free  being,  I  still  fail  to  perceive  how  it  is 
"  precisely  in  punishment  that  the  criminal  himself  is  honoured." 
Dr.  Stirling  cannot  mean  that  the  law  imprisons  the  criminal  becmise 
lie  is  a  free  being.  That  is  rather  the  reason  why  the  imprison- 
ment is  limited  in  duration,  so  that  an  opportunity  for  the  exercise 
of  his  free-wiU  in  the  reformation  of  his  conduct  may  be  afforded 
him.  Lunatics  are  confined  as  long  as  they  are  lunatics,  and  only 
liberated  when  they  can  once  more  be  called  free  men.  It  is  not 
in  "imprisonment  with  hard  labour,"  then,  that  the  criminal  is 
honoured.  If  he  is  honoured  at  all,  it  can  only  be  by  the  fact  of 
his  confinement  being  limited  in  duration, — his  chastisement  re- 
stricted in  severity ;  and  in  the  case  of  the  last  sentence  of  the 
law,  viz.,  "  to  be  hanged  by  the  neck  until  dead,"  it  is  surely 
a  somewhat  novel  proposition  to  say  that  it  "honours  the 
criminal" 

On  the  subject  of  capital  punishment  I  will  here  say  no  more 
than  that  it  is  quite  defensible  on  the  protective  theory  of  criminal 
law.  The  murderer  has  proved  himself  so  dangerous  to  society,  and 
so  little  likely  to  reform,  that  the  deterrent  in  his  case  should  per- 
haps be  absolute. 

I  now  come  to  the  only  other  remark  of  Hegel's  bearing  on  our 
subject  to  which  I  shall  advert.  Dr.  Stirling  says  p.  177,  "  Punish- 
ment is  an  idea  on  its  own  account,  and  has  its  foundations  in  the 
very  nature  of  the  will,  in  the  very  nature  of  reason;"  and  on  p.  178, 
"  The  kind  of  punishment  depends  on  the  particular  crime,  and  on 
the  particular  condition  of  society,  and  that  is  an  affair  of  under- 
standing, but  punishment  itself  depends  on  the  notion,  depends  on 
reason,  and  is  an  inevitable  and  rational  result."  "  An  act  of  jus- 
tice," says  Hegel, "  cannot  be  degraded  into  any  mere  means ;  justice 
is  not  exercised  in  order  that  anytliing  but  itself  be  attained  and 
realized.  The  fulfilment  and  self-manifestation  of  justice  is  an 
absolute  end,  an  end  unto  its  own  self." 

As  I  have  already  stated  I  believe  punishment  to  be  an  idea  on  its 
own  account,  and  to  have  its  foundation  in  the  very  nature  of  the 
will.  But  I  contend  that  man  is  not  accountable  to  man,  that  to 
administer  punishment  is  the  prerogative  of  God  alone,  and  that 
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He  has  not  commissioned  any  man  or  body  of  men  to  exercise  this 
prerogative  for  Him  on  earth. 

The  sentences  next  above  quoted  are  worthy  of  some  attention. 
"An  act  of  justice  cannot  be  degraded  into  any  mere  means — the 
fulfilment  and  self-manifestation  of  justice  is  an  absolute  end." 

There  are  few  words  oftener  used  by  moralists  and  jurists  than 
that  oi  justice.  One  very  often  hears  it  said  that  criminal  law  exists 
for  the  purpose  of  preserving  '^jtcstice**  Now  I  object  to  the  word 
justice  when  so  applied,  simply  because  it  is  the  word  commonly 
used  by  those  whose  ideas  on  the  subject  are  vague.  When  forced 
to  give  definite  shape  to  them  some  explain  "justice"  to  mean  one 
thing  and  some  another.  \Vhen  the  word  "justice"  is  used  to 
si<::;nify  that  order,  suitability,  and  system  in  the  actions  of  men,  the 
attainment  of  which  in  perfection  is  the  end  of  the  Divine  moral 
law,  the  approximate  attainment  of  which  is  the  true  end  of  juris- 
prudence as  a  whole,  and  the  rough  or  rudimental  attainment  of 
which  is  the  purpose  of  criminal  law,  then  undoubtedly  the  proposi- 
tion that  the  object  of  criminal  law  is  to  preserve  "justice  "  is  quite 
correct. 

But  if  on  the  other  hand  "justice"  is  understood,  as  it  very  fre- 
quently is,  to  signify  the  punishment  and  expiation  of  guilt,  and  the 
reward  of  merit,  I  hold  that  criminal  law  does  not  exist  for  such  a 
purpose. 

Understanding  the  word  "justice,"  then,  in  the  former  sense,  \iz. 
as  that  systematic  arrangement  of  human  conduct  the  attainment 
of  which  in  its  broad  features  is  the  object  of  all  jurisprudence,  I 
agree  with  Hegel,  when  he  says,  that  the  preservation  of  justice  (he 
speaks  of  an  act  of  justice)  cannot  he  degraded  into  any  mere  means, 
but  is  an  absolute  end. 

If,  however,  Hegel  uses  the  term  "justice"  in  the  latter  of  the 
two  senses  above  explained,  viz.,  as  signifying  the  punishment  and 
expiation  of  guilt,  then  I  contend  that  criminal  jurisprudence  has 
nothing  to  do  with  it. 

I^erhaps  it  is  proper  before  concluding  to  take  a  passing  glance 
at  the  utilitarian  views  of  law  held  by  so  many  jurists,  politicians, 
and  philosophers, — among  others  the  English  jurists  Bentham  and 
Austin. 

These  men  take  a  somewhat  different  view  of  law  from  Hegel 
and  most  of  the  German  jurists.  With  them  (the  utilitarians) ^m^- 
tice  is  not  set  forth  as  the  ultimate  end  of  law,  but  only  as  the  im- 
mediate object  of  it, — the  ultimate  end,  and  that  to  which  justice  is 
subordinated,  being  the  public  good,  or  as  Austin  calls  it, "  the  aggre- 
gate enjoyments  of  the  single  or  individual  persons  who  compose  that 
public  or  general  to  which  my  attention  is  directed." 

Now,  while  I  am  convinced  that  there  is  little  actual  difference 
between  the  ideas  of  Hegel  and  those  of  the  utilitarians  as  to  the 
7i€cessity  for  law,  and  the  practical  shap)e  xohich  law  ought  to  assume, 
I  am  humbly  of  opinion  that  the  preferable  phraseology  is  that  of 
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the  Hegelians,  who  contend  {ovjtcstice  as  the  ultimate  end  of  law, — 
more  particularly  criminal  law ;  the  public  good,  or  worse  still  the 
"  enjoyiaeiits  "  of  the  public  are  expressions  so  easily  misunderstood 
or  misinterpreted — so  easily  construed  to  mean  the  passing  plea- 
sures of  sense  or  wantonness,  that  they  are  a  dangerous  banner  for 
legislators  and  judges  to  keep  before  their  eyes,  and  stiU  more 
dangerous  when  instUled  into  the  minds  of  that  great  class  of 
society  which  has  now  obtained  so  much  political  power,  viz.,  the 
working-men.  If  the  public,  as  a  body,  were  indoctrinated  with 
these  views  (and  the  lower  orders  of  it  are  only  too  prone  to  adopt 
them),  it  is  not  too  much  to  say  that  the  ties  which  bind  together 
the  social  system  would  soon  be  cut  by  men  ignorant  of  what  the 
true  and  lasting  happiness  of  a  community  consists  in.  Of  course 
such  men  as  Bentham  believe  and  know  that  the  well-being  of  a 
State  greatly  depends  on  its  reverence  for  law,  but  how  dangerous 
is  it  to  tell  the  tolerably  intelligent,  but  intensely  selfish  average 
man  of  the  present  day,  that  the  laws  exist  oidy  to  promote  his  plea- 
sure, to  say  nothing  of  the  ignorant,  discontented,  and  wanton  mem- 
bers of  society,  many  of  whom  it  must  be  confessed  have  already 
some  sway  in  the  aSairs  of  the  nation. 

Some  readers,  however,  may  not  be  satisfied  with  this  mode  of 
reasoning,  but  may  say — It  is  no  good  objection  to  a  theoretical 
system  to  demonstrate  that  it  is  dangerous — the  main  question  is 
whether  or  not  it  is  true;  we  want  to  know  the  truth  whether  it  be 
dangerous  or  not. 

I  fully  appreciate  the  force  of  this  argument,  but  feel  that  to  go 
fully  into  this  celebrated  controversy  would  require  too  much  time 
and  space,  besides  leading  us  away  from  our  subject.  So  far  as 
criminal  law  is  concerned  I  object  to  the  word  "  utility  "  even  more 
than  to  that  of  "justice."  "  Justice  "  is  too  unbending,  but "  utility  " 
is  by  far  too  flexible.  Both,  from  frequent  and  indiscriminate  use, 
are  now  indefinite,  and  apt  to  mislead  any  one  who  rests  satisfied 
with  the  word  without  examining  its  meaning ;  and  in  particular 
the  term  "  utility  "  is  capable  of  contortion  to  any  extent,  and  has 
a  singular  facility  in  adapting  itself  to  any  innovation  however  false 
or  dangerous.  J.  R  Blair. 


7%e  Law  Magazine  and  Review,  Nos.  VI.  and  VII.  July  1  and 
August  1.  London;  Butterworths,  7  Fleet  Street;  Edin- 
burgh: Clark. 

Our  contemporary  contains  articles  in  the  July  number  on  Criminal 
Trials  in  the  Queen's  Bench,  by  Mr.  W.  F.  Finlason ;  Suggestions  for 
a  Scientific  Arrangement  of  Actual  Law ;  the  ^Ubert  Life  Assurance 
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Co.  Arbitration  Act  1 871 ;  Responsibility  and  Disease,  by  Mr.  Balfour 
Browne ;  the  Alabama  Arbitration,  and  a  biography  of  ^latthew  Dav- 
enport Hill.  The  article  on  the  Albert  Arbitration  Act  strongly  assails 
the  principles,  or  want  of  principles,  of  that  piece  of  legislation,  which 
it  describes  as  "  an  Act  in  reality  for  the  destruction  of  all  rights  in 
relation  to  any  of  the  companies  existing  previously  to  the  Act,  and 
the  creation  of  such  new  rights  as  the  judgment  or  caprice  of  Lord 
Cairns  might  call  into  existence."  His  Lordship's  judgments  are 
severely  dealt  with,  and  the  impropriety  of  making  ex-Chancellors 
paid  arbitrators  strongly  insisted  on.  It  is  pointed  out  that  his 
Lordship  during  his  Chancellorship  sent  a  circular  to  the  County 
Court  Judges,  stating  that  he  had  been  informed  that  some  of  the 
Judges  acted  occasionally  as  arbiters  for  fees,  and  that  in  his 
opinion  it  was  contrary  to  the  spirit  of  the  Act  under  which  they 
were  appointed  that  they  should  do  so.  That  Act  provides  that  a 
County  Court  Judge  shall  not  practise  at  the  Bar,  or  as  an  equity 
draughtsman,  or  special  pleader,  but  is  silent  as  to  his  acting  as 
arbitrator. 

The  biography  of  Mr.  Hill  is  an  able  and  interesting  memorial 
of  a  great  and  good  man. 

The  August  number  is  very  readable.  Among  other  papers  we 
have  only  room  to  note  an  appreciative  criticism  by  Mr.  J.  Balfour 
Browne,  of  Dr.  Hutchison  Stirling's  Lectures  on  Hegel,  which 
appeared  in  our  pages.  There  are  also  papers  on  the  Growth  of 
Jewish  Law  and  the  Personal  Charaxjter  of  Obligations  in  English 
Law,  which  display  not  merely  learning,  but  the  development  of 
a  more  Catholic  and  philosophical  spirit  among  the  younger  mem- 
bers of  the  legal  profession  in  the  South. 

Gail  Institutionum  Juris  Civilis  Commentarii  Qtiatuor ;  or.  Elements 
of  Roman  Law  by  Gaius,  with  a  Translatio7i  and  Commentary, 
By  Edward  Poste,  M.A.,  Barrister  at  Law,  and  Fellow  of 
Oriel  College,  Oxford.     Clarendon  Press.     1871. 

Three  years  ago  we  had  no  English  edition  of  the  Comm^ntarits  of 
Gains,  The  want  seems  to  have  been  keenly  felt  at  last;  and  the 
discredit  to  English  jurisprudence  has  now  been  trebly  atoned  for, 
by  the  appearance,  in  three  successive  years,  of  three  different  anno- 
tated translations  of  the  great  Roman  institutional  treatise. 

In  the  first  place,  while  we  may  be  pardoned  for  deprecating  a 
further  continuance  of  the  same  scale  of  productiveness  on  this  sub- 
ject, let  us  welcome  the  indication,  already  sufficiently  aftbrded,  of 
a  rapidly  increasing  appreciation  in  England  of  the  value  to  a 
modem  lawyer  of  a  thorough  acquaintance  with  the  Koman  system 
of  jurisprudence.  We  in  Scotland  have  never  been  allowed  to  lose 
sight  of  this ;  and,  whatever  deficiencies  we  may  have  to  lament  in 
actual  attainment,  we  have  all  been  sufficiently  indoctrinated  with 
the  importance  of  a  certain  amount  of  familiarity  with  the  Civil 
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Law  of  Eome.  Our  own  great  institutional  writers  were  thoroughly 
imbued  with  its  principles.  One  might  almost  master  its  leading 
doctrines  from  tlie  pages  of  Stair  alone.  To  elucidate  the  features 
of  our  own  system,  one  must  needs  trace  its  descent  from  the  great 
mother  system  of  liome.  In  England,  the  temptation  to  neglect 
Soman  law  is  much  greater  than  with  us.  The  historical  connec- 
tion between  the  legal  systems  of  England  and  Home,  though 
traceable  to  a  certain  extent,  is  not  so  distinct  or  so  direct  that  an 
acquaintance  with  the  Corpus  Juris  is  essential  to  the  mastery  of 
English  law.  "It  is  not,'*  says  Mr.  Maine  {Cambridge  Essays, 
1856,  p.  2),  "  because  our  own  jurisprudence  and  that  of  Eome  were 
once  alike,  that  they  ought  to  be  studied  together,  it  is  because 
they  will  he  alike."  And  it  is  from  this  point  of  view  that  we 
regard  with  peculiar  satisfaction  the  reviving  interest  in  Roman 
jurisprudence  in  the  English  seats  of  learning.  "  The  Koman  law," 
observes  the  same  learned  author"  {ibid.  p.  17),  "is  fast  becoming 
tlie  lingua  franca  of  universal  *  jurisprudence ;  *  and,  however 
Utopian  may  be  the  idea  of  general  law  assimilation,  surely  some- 
thing will  have  been  gained,  when  jurists  of  every  nation  shall  be 
able  to  point  to  this  venerable  system  as  the  familiar  fountain  from 
which  aU  in  common  imbibed  the  first  principles  of  law^,  and  to 
claim  for  its  dicta,  if  not  everywhere  equal  authority,  at  least  uni- 
versal consideration  and  respect." 

The  Cmnmentarics  of  Gains  are  the  most  valuable  relic  of  the 
golden  age  of  Roman  jurisprudence.  Mr.  Poste,  in  his  preface,  says 
the  work  is  "  perhaps,  in  mastery  of  the  subject,  and  its  imion  of  the 
opposite  virtues  of  brevity  and  clearness,  the  best  elementary  trea- 
tise of  jurisprudence  the  world  has  ever  seen."  We  know  nothing 
of  the  author ;  his  position,  his  country,  his  very  name,  are  shrouded 
in  mystery.  The  absence  of  a  single  allusion  to  his  authority  by 
any  one  of  the  jurists  quoted  in  the  Digest  contrasts  curiously  with 
his  supreme  rank  as  one  of  the  five  "  classical  jurists,"  and  with  the 
esteem  and  veneration  with  which  '*  Gains  noster "  is  always  re- 
ferred to  by  Justinian.  At  all  events,  his  treatise  seems  to  have 
served  for  three  centuries  and  a  half  as  the  text-book  for  students 
of  Roman  law ;  and  if,  ever  since,  it  has  been  superseded  by  the 
Institutes  of  Justinian,  it  must  not  be  forgotten  that  the  latter  work 
is  little  more  than  a  second  edition  of  his  Commentaries  brouijht 
down  to  date. 

In  these  days,  as  we  need  hardly  remind  our  readers,  a  glow  of 
almost  romantic  interest  has  been  shed  round  the  Comnuntarics 
of  Gains  by  their  wonderful  discovery  at  Verona  in  1816,  and  their 
disinterment  from  a  sepulchre  of  double  palimpsest,  which  had 
buried  them  in  oblivion  throughout  a  long  course  of  centuries. 
This  event,  one  of  the  most  signal  triumphs  of  German  ingenuity 
and  industry,  gave  an  impulse  to  the  study  of  Roman  law,  which 
has  produced  great  results  on  the  Continent,  and  which  we  are  glad 
to  see  beginning  to  bear  fruit  nearer  home. 
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Mr.  Poste's  work,  as  editor,  is  of  two  kinds ;  first,  that  of  trans- 
lator ;  second,  that  of  commentator.    As  translator,  it  is  small  praise 
to  say  that  Mr.  Poste  displays  a  thorough  understanding  of  the 
original.      The  English  rendering  is  smooth,  free,  and  idiomatic. 
This  is  a  great  merit,  too  seldom  found  in  translations.     But  we 
are  inclined  to  think  that  Mr.  Poste  has  sacrificed  too  much  for  it. 
More  regard  might  have  been  had  to  accuracy,  without  any  violence 
to  the  Queen's  English ;  and,  had  the  lucid  terseness  of  style  and 
succinct  precision  of  language,  which   so   eminently  distinguish 
Gains,  been  more  faithfully  reproduced,  we  think  the  work  would 
have  been  inlproved,  not  only  as  a  translation,  but  as  a  piece  of 
English  legal  writing.     For  example :  "  Furiosus  nullum  negotium 
gerere  potest,  quia  non  intellegit  quid  agat'*  (iiL  106)  is  hardly 
correctly  rendered  by  "  A  lunatic  cannot  enter  into  any  contract,  be- 
cause he  has  no  judgment  of  consequences."     Negotium  means 
much  more  than  a  contract,  and  Gains  does  not  speak  of  the  conse- 
quences, but  of  the  nature  of  a  transaction,  as  unintelligible  to  a 
lunatic.     Again,  why  spin  out  Gains*  neat  statement :  *'  lie  contra- 
liitur  obligatio,  velut  mutui  datione  "  (iii.  90),  into  "  Of  real  con- 
tracts, or  contracts  created  by  performance,  we  have  an  example  in 
loan  for  consumption,  or  loan  whereby  property  is  transferred  ? " 
To  notice  another  small  point,  the  translation  of  such  voces  sig- 
natce  as  vmnus,  potestas,  &c.,  seems  to   us  quite  superfluous,  and 
exceedingly  confusing.      Who  could  tell,  for  instance,  without 
consulting  the  Latin,  what  this  means:  "Power  is  a  right  over 
males  as  well  as  females;  hand  relates  exclusively  to  females?" 
(i.  109).     The  same  remark  applies  to  such  expressions  tisjus2>o$t' 
liminii,  of  which  an  explanation  should  be  given  by  a  note  on 
their  first  occurrence,  but  certainly  no  translation  should  be  at- 
tempted.    ]Mr.  Poste  gives  us  two  different  versions  of  jus  pod- 
liminii  in  the  same  paragraph  (L  129),  which  makes  "  confusion 
worse  confounded."      Which  is  the  more  clumsy,  "right  of  re- 
trospective rehabilitation,"   or,  "  right  of  subsequent  recovery  of 
status  ? " 

We  have  little  space  left  to  speak  of  Mr.  Poste's  work  as  com- 
mentator. The  arrangement  followed  is  similar  to  that  introduced 
(if  we  mistake  not)  into  this  country  by  Mr.  Sandars,  in  his  edi- 
tion of  Justinian,  and  adopted  by  him  from  the  French.  We  can- 
not say  we  like  it.  The  text  is  given  in  parallel  colunms  of  small 
print,  and  the  notes,  which  profess  to  be  auxiliary  to  the  text, 
are  printed  in  t3rpe  of  about  double  the  size.  The  latter  are  not 
merely  explanatory  comments,  but  often  expand  into  long  disserta- 
tions, or  what  old  editors  of  classics  used  to  call  excursus,  which, 
placed  as  they  are,  seriously  interfere  with  the  sequence  of  ideas 
which  Gains  had  in  view.  In  themselves,  however,  Mr.  Poste's 
annotations  are  exceedingly  valuable..  We  recommend  to  our 
readers  especially  the  introductory  chapter  on  Preliminary  Defini- 
tions and  Divisions;  the  note  annexed  to  the  paragraph  " Dc Juris 
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diinsione,  which  contrasts  in  a  very  clear  and  suggestive  manner 
the  law  of  persons  and  the  law  of  things ;  the  passage  De  rerum 
divisione,  at  the  commencement  of  the  second  book ;  and  the  intro- 
ductory note  Be  oUigationibus.  These  contain  a  most  instnictive 
and  wonderfully  readable  compendium  of  the  philosophy  of  juris- 
prudence, presenting,  witliin  the  smallest  possible  compass,  the 
most  important  results  of  modern  speculation.  Mr.  Poste  does  not 
aspire  to  originality;  he  acknowledges  his  obligations  to  Austin, 
Ortolan,  Puchta,  and  Savigny.  But  he  has  thoroughly  mastered 
the  thoughts  of  these  and  other  writers,  is  fresh  and  felicitous  in 
communicating  them,  and  not  unfrequently  himself  contributes 
happy  suggestions  for  the  solution  of  perplexing  problems. 

To  the  student  of  English  law  the  value  of  the  work  is  much 
enchanced  by  frequent  and  skilful  reference  to  corresponding  fea- 
tures in  that  system.  Notice,  for  example,  on  page  277,  the  com- 
parison of  the  Eoman  Missio  in  possessionem,  and  subsequent  Bono- 
rum  venditio,  with  the  English  adjudication  of  banla-uptcy  and 
transfer  of  the  debtor's  estate  to  the  creditor's  trustee. 

In  the  deplorable  absence  of  any  really  great  and  comprehensive 
English  work  on  Eoman  law,  we  must  pronounce  this  of  Mr. 
Postes  to  be  one  of  the  most  valuable  treatises  on  that  subject 
which  our  literature  possesses ;  and,  as  such,  we  heartily  commend 
it  to  the  attention,  not  only  of  all  students  of  law,  but  of  that  other 
class  to  whom  also  Mr.  Poste  addresses  his  book,  viz.,  "  those  not 
destined  to  the  legal  profession,  who  consider  some  initiation  in 
the  principles  of  jurisprudence  as  an  essential  part  of  a  liberal 
education." 


^hc  Month. 


The  Scotch  Education  Act. — An  Education  Bill,  so  keenly  striven 
for  and  so  bitterly  resisted  during  twenty  long  years,  has  at  length 
been  passed,  and,  although  it  is  not  yet  time  to  look  into  its  details 
and  examine  the  working  of  its  more  minute  provisions,  we  may 
now  inquire  calmly  what  it  is  that  we  have  obtained,  The  long 
discussions,  the  changes  that  have  been  made  in  matters  of  detail, 
the  multitude  of  amendments,  and  the  apparent  concessions  that 
have  been  made,  might  lead  those  who  have  not  examined  the  Act 
as  it  now  stands  on  the  Statute-Book  to  suppose  that  it  is  a  patch- 
work measure,  fragmentary  and  incomplete.  But  it  is  not  so.  Under 
all  the  pressure,  amid  the  war  of  amendments  from  the  one  side  and 
from  the  other,  the  Lord  Advocate,  with  imperturbable  firmness,  and 
yet  with  admirable  tact,  stood  fast  to  his  original  idea ;  and,  what- 
ever modifications  may  have  been  made  in  special  clauses,  he  has 
succeeded  in  carrying  what  is,  in  all  essential  principles  and  in 
every  important  detail,  the  original  Government  measure.     The 
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Government  intended  from  the  first  to  make  education  universal  by 
utilizing,  not  by  destroying,  all  the  existing  educational  machinery; 
to  interest  all  classes  in  the  working  of  the  new  educational  system; 
and,  while  not  prohibiting  religious  instruction,  nor  innovating  on  the 
time  honoured  ways  of  Scotland,  to  sweep  away  in  educational  affairs 
the  last  vestiges  of  sectarian  inequality.  It  was  intended  to  go  far^ 
ther  towards  the  abolition  of  denominationalism  than  the  English 
Act  of  1870,  because  in  Scotland  we  are  accustomed  to  a  national 
system  which  only  needed  to  be  extended  and  popularized.  All 
tins  has  been  accomplished  just  in  the  way  and  to  the  extent  that 
the  Lord  Advocate  at  first  proposed.  When  he  announced  the 
terms  of  his  bill,  the  most  sanguine  supporter  of  Government  could 
hardly  have  hoped  that  he  would  succeed  in  carrying  a  measure  so 
fidly  answering  to  his  original  sketch,  so  little  mutilated,  so  little 
attenuated  or  swollen  in  any  of  its  parts.  But  he  has  succeeded  in 
doing  what  his  predecessor  so  often  attempted  without  success;  and 
while  much  is  due  to  the  labours  of  coadjutors  of  many  shades  of 
opinion,  it  is  mainly  to  his  own  indomitable  perseverance,  and  able 
management,  that  we  owe  a  nieasure  which  almost  all  recognized  at 
its  introduction  as  the  best  bill  yet  brought  forward,  and  which  has 
passed  with  less  substantial  altemtion  than  its  warmest  friends 
dared  to  hope. 

We  are  not  about  to  enlarge  on  the  details  of  the  new  education 
law,  which  some  competent  writers  liave  already  intimated  their 
intention  of  expounding  for  the  public  benefit.  But  we  must  be 
permitted  to  point  out  what  are  the  chief  features  of  a  Statute  with 
which  the  whole  people  of  Scotland  are  concerned,  seeing  that  they 
have  now  to  manage  their  own  schools,  instead  of  leaving  them  to 
the  paternal  care  of  lairds  and  ministers.  With  regaiS  to  the 
Board  of  Education  we  shall  say  little.  We  have  always  desired  . 
that  it  should  be  a  Scotch  Board,  and  probably  the  Lord  Advocate 
would  have  had  no  other  wish  to  the  contrary  if  it  had  not  been  for 
the  views  of  high  official  authorities  in  London.  As  it  is,  we  have 
a  Scotch  Board  to  start  the  new  system,  which  wiU,  we  hope,  so 
organize  it  in  accordance  with  Scotch  ideas,  and  with  a  due  know- 
ledge of  Scotch  requirements,  that  not  all  the  efforts  of  official 
Whitehall  will  afterwards  succeed  in  denationalizing  us.  The 
Board  is  to  last  for  three  or  five  years,  and  will  perform  most, 
though  not  all  of  the  duties  afterwards  devolving  on  the  Scotch 
Education  Department  of  the  Privy  Council.  This  department, 
which  is  already  constituted,  and  has  certain  functions  to  perform 
even  during  the  subsistence  of  the  Edinburgh  Board,  is  also  a  gain 
to  us,  for  it  is  now  to  be  separate  from  the  English  department. 

The  school  boards  of  burghs  and  parishes,  which  are  to  have  the 
immediate  management  and  control  of  the  schools,  cannot  come 
into  existence  until  the  Board  of  Education  shall  have  framed  rules 
and  directions  for  the  conduct  of  thfe  first  election  of  school  boards. 
This  cannot  be  for  some  time  after  the  third  Friday  of  October, 
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when  the  first  meeting  of  the  Board  of  Education  is  to  be  held. 
Subject  to  certain  powers  as  to  the  combination  of  parishes,  and  the 
annexation  of  portions  of  parishes  which  lie  more  conveniently  for 
another  school  district,  there  is  to  be  a  separate  school  board  for 
each  parish  and  burgh.  A  burgh  containing  fewer  than  3000  in- 
habitants may,  however,  be  dealt  with  as  part  of  tlie  parish  in  which 
it  is  situated,  if  the  Board  of  Education  shall  so  order  within  six 
months  from  Cth  August  1872,  or  if  such  an  order  shall  be  duly 
made  at  any  time  after  the  expiry  of  three  years  from  that  date. 
School  boards  are  to  consist  of  not  fewer  than  five,  and  not  more 
than  fifteen  persons,  and  are  to  be  elected  every  three  years  by  all 
persons  whose  names  are  on  the  valuation  roll  as  owners  or  occu- 
piers of  lands  of  the  annual  value  of  £4.  In  the  election  of  the 
Boards  each  voter  has  as  many  votes  as  there  are  members  to  be 
elected,  and  he  may  give  these  votes  to  one  or  more  of  the  candi- 
dates, as  he  pleases.  Teachers  are  not  eligible  as  members  of 
school  boards.  The  Education  Board  is  vested  with  power  to  obtain 
the  appointment  of  school  boards  where  parishes  or  burghs  fail  to 
do  so.  The  school  boards  may  delegate  their  powers,  except  that 
of  raising  money,  to  managers,  who  must  noft  be  less  than  three  in 
number,  and  they  are  to  appoint  a  treasurer  and  clerk.  Parish  and 
burgh  schools  are  transferred  to  the  management  and  control  of  the 
school  boards,  whose  duty  it  is  made  to  supply  any  deficiency  of 
public  school  accommodation. 

It  is  obviously  tlie  immediate  and  pressing  concern  of  parents  in 
each  parish  to  consider  how  they  shall  best  discharge  the  important 
duties  which  have  been  devolved  upon  them  by  this  Act.  Hitherto 
these  duties  have  been  left  to  the  heritors  and  minister,  or  to  the 
almost  equally  irresponsible  managers  of  denominational  or  sub- 
scription schools.  The  Act  has  invested  the  parents  of  the  children 
who  are  to  be  educated,  and  the  neighbours  among  whom  they  live, 
with  the  serious  and  weighty  responsibility  of  securing  the  efficiency 
of  the  public  schools.  They  are  required  to  act  not  only  for  their 
own  families,  but  for  the  interest  of  the  whole  community.  It  is 
to  be  the  duty  of  the  school  boards  first  elected,  and  of  subsequent 
boards  from  time  to  time,  as  shall  be  reasonable,  "  to  ascei-tain  and 
take  into  their  consideration  the  educational  requirements  of  such 
parish  or  burgh,  and  the  extent  and  quality  of  the  provisions  for 
supplying  the  same  by  means  of  schools  existin^^:  and  in  operation 
within,  or  so  situated  as  to  be  couveuiently  avuiluljle  for  such  parish 
or  burgh ;''  and  to  provide  such  acconniiodation  that  "  there  shall  at 
all  times  be  sufficient  and  available  provision  for  the  efficient  edu- 
cation of  all  the  children  resident  in  such  parish  or  burgh."  But 
this  function  is  to  be  exercised  under  the  supervision  of  the  Board 
of  Education,  which  is  to  have  power  to  order  additional  accommo- 
dation, altliough  not  determined  upon  by  the  school  board.  In  con- 
sidering whether  or  not  additional  accommodation  is  required,  every 
school,  whether  public  or  not,  and  whether  situated  in  the  parish  or 
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not,  is  to  be  taken  into  account.  Parish  and  bnrgli  schools,  as  we 
have  seen,  are  vested  by  the  Act  itself  in  the  school  boards  as  soon 
as  they  come  into  existence.  Other  schools,  whether  supported  by 
religious  bodies  or  not,  may  be  transferred,  with  the  sanction  of  the 
Board  of  Education,  to  the  school  boards,  and  thus  become  public 
schools  in  the  sense  of  the  Act.  It  is  obvious  that  such  transferences 
will  be  one  of  the  most  important  parts  of  the  duties  of  scliool 
boards  and  of  the  Board  of  Education ;  and  that  very  difficult  and 
delicate  questions  will  often  arise  with  regard  to  the  deficiency  of 
educational  provision,  and  the  pi-opriety  of  accepting  the  transference 
of  schools  in  certain  situations.  Indeed,  it  will  probably  be  neces- 
sary for  the  Board  of  Education  to  lay  down  some  fixed  rules  of 
conduct  in  such  matters,  else  we  shall  be  apt  to  fall  into  confusion 
and  inconsistency.  When  we  add  that  the  school  boards  are  to  fix 
the  amount  of  a  school  rate  to  be  levied  by  the  collector  of  poor 
rate  along  with  the  assessment  for  the  relief  of  the  poor,  to  fix  the 
amount  of  school  fees,  appoint  and  remove  teachers  for  inefficiency 
(removal  being  subject  to  confirmation  by  the  board),  to  provide 
higher  class  schools,  and  to  enforce  ceitain  precise  and  peremptory 
provisions  for  compelling  parents  to  discharge  the  duty  of  educating 
their  children,  besides  a  variety  of  minor  but  hardly  less  important 
duties,  it  is  plain  that  the  legislature  has  conferred  upon  them,  and 
through  them  on  the  electors,  veiy  responsible  and  onerous  duties. 

Payment  for  Judicial  Work  and  Judged  Expenses. — ^We  have 
lately  had  occasion  to  comment  on  the  injurious  and  shabby  policy 
which  the  present  Ministry  has  adopted  with  regard  to  the  payment 
of  Judges,  and  we  do  not  mean  at  this  moment  to  return  to  the  sub- 
ject. But  it  is  well  to  note  that  an  instructive  light  is  cast  upon  the 
miserable  condition  of  Scottish  Sheriff-Substitutes,  who  have  to  pay 
all  their  travelling  expenses  out  of  their  inadequate  salaries,  by  the 
late  storm  raised  anent  the  proposed  reduction  of  the  English  County 
Court  Judges*  travelling  allowances.  These  functionaries,  as  it  is 
well  known,  enjoy  salaries  of  £1400  a-year,  and  allowances  for  travel- 
ling expenses  of  from  £100  to  £300  a-year,  originally  fixed,  we  un- 
derstand, upon  the  footing  that  they  were  not  to  reside  within  their 
jurisdictions.  Mr.  Lowe  proposed  to  remodel  all  this,  and  a  circular 
was  issued,  intimating  that  they  were  to  be  paid  only  for  actual 
outlay,  at  a  very  low  rate,  and  on  the  footing  that  they  lived  at  the 
chief  place  in  their  circuit.  The  strongest  representations  were  made 
by  the  Judges,  who  had  for  the  most  part  fixed  their  abodes  and 
an-anged  their  course  of  life  upon  the  understanding  that  their 
travelling  allowances  were  to  remain  unaltered,  so  long  as  there  was 
no  material  change  in  the  circumstances  of  their  circuits.  JMr. 
Daniell  in  particular  wrote  a  long  and  eloquent  pamphlet,  which 
those  may  read  who  desire  to  see  a  well-deseiTcd  ca^tigation  of  the 
meanness  of  the  Government  towards  the  legal  profession.  The 
result  was  that  Mr.  Lowe  was  obliged  to  make  lame  excuses  for  his 
conduct,  and  to  say  that  matters  would  remain  substantially  as  they 
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are.  The  controversy  is  now  over,  and  it  has  no  interest  for  us 
except  in  so  far  as  it  shews  the  advantage  which  English  judicial 
functionaries  possess  in  the  backing  of  the  press.  In  Scotland  the 
newspaper  press  is  for  the  most  part  either  too  ignorant  or  too 
careless  about  the  proper  administration  of  justice,  to  regard  the 
wrongs  of  such  persons  as  Sheriffs  or  Sheriff-Substitutes ;  or  where 
a  newspaper  has  the  requisite  knowledge  at  its  command,  it  is 
restrained  by  the  fear  of  offending  its  friends  in  the  Government  or 
some  influential  supporters  of  the  mercantile  class — we  mean  the 
lower  mercantile  class,  for  we  do  not  believe  that  any  of  the  higher 
mercantile  classes  object  to  the  proper  payment  of  the  Judges  upon 
whom  their  lives  and  fortunes  may  come  to  depend. 

The  effect  of  the  under-payment  of  Sheriffs  in  respect  of  salary 
needs  not  to  be  again  enlai'ged  upon.  The  want  of  an  allowance  for 
expenses  puts  them  in  a  false  position,  by  tempting  them  to  shirk 
work  which  is  to  cost  him  money,  and  it  is  a  hardship  on  men  who 
are  under-paid  otherwise.  In  the  case  of  those  who  receive  the 
lowest  salaries,  it  is  even  an  evasion  of  the  Act  of  Parliament,  which 
fixes  a  minimum  to  cover  all  fees  and  emoluments  whatsoever. 
The  Scotch  Exchequer  discovered  that  it  was  an  emolument  for  a 
Sheriff-Substitute  to  be  put  to  some  expense  every  now  and  then, 
and  got  a  Treasury  minute  to  say  that  their  salary  was  also  to  cover 
expenses.  Thus  those  who  are  on  the  minimum  salary  actually  get 
less  than  the  Statute  entitles  them  to.  It  is  however  wrong  in  all 
cases  that  the  paltry  salaries  of  Sheriffs  should  be  subject  to  deduc- 
tions for  expenses  incurred  in  the  performance  of  public  duty,  and 
it  is  specially  hard  in  the  cases  of  the  more  laborious  Sheriffs  of 
large  counties,  who  have  to  do  an  amount  of  travelling  and  general 
work  that  would  make  most  of  the  English  County  Court  Judges 
retire  in  a  month. 

A  Scotch  parallel  to  the  Collier  Case. — Nothing  could  have  proved 
more  palpably  the  strength  as  well  as,  it  may  be  said,  the  real  merits 
of  the  present  ministry,  as  the  way  in  which  it  has  sur\dved  the 
most  stupendous  blunders.  We  need  not  go  further  than  the  Collier 
case,  which  is  strictly  within  our  own  province,  for  an  example  of 
this.  That  was  a  mistake  which,  we  doubt  not,  made  its  members 
resolve  that  in  future  they  would  strictly  observe  the  terms  of  the 
Statutes  which  it  is  their  duty  to  execute.  It  is  therefore  probable 
that  the  advisei-s  of  Mr.  Gladstone's  Government,  and  it  may  be 
held  as  certain  that  its  enemies,  have  not  directed  their  attention 
to  the  question  whether  the  policy  they  are  so  prone  to  follow  of 
abolishing  offices  connected  with  the  administration  of  justice  with- 
out legislative  authority,  is  not  more  than  "  a  colourable  evasion"  of 
the  laws.  For  some  time  the  office  of  a  Judge  of  the  Court  of 
Session  was  held  in  abeyance,  although  the  number  of  Judges  is 
fixed  by  Act  of  Parliament,  until  the  pressure  of  public  opinion 
necessitated  the  appointment  of  Lord  Gifford.  And  at  this  time 
two  offices  of  considerable  importance  have  been  vacant  for  a  length 
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of  time  which  may  now,  we  believe,  be  reckoned  by  years,  to  the 
great  detriment  of  the  judicial  business  of  the  country.  One  of  the 
Principal  Clerkships  of  the  Court  of  Session  has  not  been  filled  up 
since  the  death  of  Mr.  Archibald  McNeill,  and  the  work  is  done  by 
the  Assistant-Clerk,  Mr.  Macritchie.  We  have  not  a  word  to  say  in 
depreciation  of  the  manner  in  which  that  gentleman  performs  his 
duties ;  but  it  ought  to  be  remembered  that  a  heavy  responsibility 
with  regard  to  the  business  of  that  office  (which  includes  the  duty 
of  investigating  into  the  sufficiency  of  the  bonds  of  caution  for  a 
large  and  important  class  of  semi-public  functionaries,  judicial 
factors)  is  imposed  upon  persons  who  are  not  paid  for  undertaking 
it,  and  upon  whom  it  is  not  laid  by  tlie  Legislature. 

When  the  number  of  Principal  Clerks  was  reduced  on  a  pre- 
vious occasion,  it  was  not  done  by  a  mere  exercise  of  the  pre- 
rogative, but  by  Act  of  Parliament  (1  Will.  IV.  c.  69,  s.  13).  The 
latest  Statute  bearing  on  the  subject  is  1  &  2  Vict.  c.  118.  It 
enacts,  "  That,  instead  of  four  Principal  Clerks  of  the  said  Court  of 
Session,  and  four  Principal  Clerks  connected  with  proceedings  in 
trials  by  jury,  being  two  Issue  Clerks  and  two  Record  Clerks,  tlie 
number  of  Principal  Clerks  shall  be  reduced,  as  hereinafter  provided, 
to  four  in  all^  who,  in  addition  to  the  duties  heretofore  discharged 
by  the  Principal  Clerks  of  Session,  shall  perform  all  duties  belong- 
ing to  the  Principal  Clerks  connected  with  trials  by  jury,  as  herein- 
after provided,  and  shall  also  discharge  the  duties  of  the  present 
Clerks  of  the  Bills  in  all  Bill  Cliamber  proceedings"  in  the  Inner 
House.  And  a  number  of  provisions  follow  for  carrying  into  effect 
this  change,  all  of  which  proceed  upon  the  distinct  and  expressed 
understanding  that  there  shall  be  four  Principal  Clerks. 

It  is  further  provided  in  sec.  8,  "  that,  in  case  of  absence  from 
necessary  cause  of  any  Principal  Clerk,  his  duties  may  be  dis- 
charged by  any  of  the  remaining  Principal  Clerks,  or  by  any  per- 
son appointed  by  the  Division  of  the  Court  to  which  such  Princip*»l 
Clerk  may  belong,  either  from  among  the  Assistant  Clerks  to  the 
Inner  House  or  the  Depute  Clerks  in  the  Outer  House ;  and  all 
interlocutors  which  have  been  or  shall  hereafter  be  written  by  any 
such  person  so  appointed,  and  acting  under  the  authority  of  the 
Court,  being  duly  signed,  shall  be,  and  they  are  hereby  declared  to 
be,  valid  and  effectual,  any  law  or  practice  to  the  contrary  notwith- 
standing." We  do  not  know  whether  Mr.  Macritchie  or  any  one 
else  has  been  appointed  by  the  Court  to  discharge  the  duties  of  a 
Principal  Clerk.  But  it  seems  very  questionable  whether  such  an 
appointment,  if  it  exists,  can  derive  any  virtue  from  this  clause, 
which  provides  only  for  the  discharge  of  the  duties  of  a  Principal 
Clerk  in  his  necessary  absence.  The  absence  of  the  lat€  Principal 
Clerk,  for  whom  provision  has  to  be  made,  is  unfortunately  in  one 
sense  a  necessary  absence,  but  it  is  clearly  not  that  kind  of  neces- 
sary absence  intended  in  this  clause,  which  plainly  applies  to  the 
case  where  the  oflSce  is  not  vacant 
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We  are  not  studious  to  inquire  at  present  whether  the  duties  can 
or  cannot  be  efficiently  discharged  by  those  who  are  now  entrusted 
with  them.  Nor  do  we  pretend  to  assert-  that  the  acts  of  these 
persons  are  invalid.  It  is  apparent,  h<jwever,  that  the  question  as 
to  their  validity  may  be  a  very  serious  one,  if  properly  raised,  and 
it  may,  and  probably  will  be  raised  in  some  form  by  some  deter- 
mined litigant.  It  may  be  that  the  Court  before  which  it  is  raised 
will  find  grounds  in  tlie  particular  case  for  sustaining  what  has  been 
done  in  good  faith ;  but  the  fact  that  such  a  matter  can  be  brought 
in  question  will- not  be  creditable  to  the  executive  through  whose 
failure  to  obey  the  law  it  shall  have  happened.  The  plain  and 
simple  course  is  either  to  pass  a  Statute  dispensing  with  the  ap- 
pointmentj  and  validating  past  acts,  or  to  make  the  appointment 
which  the  Act  requires. 

Another  office  which  has  been  left  vacant  in  a  similar  manner  is 
that  of  the  Depute  Clerk  of  Teinds  and  Extractor.  The  section  of 
the  same  Statute  instituting  this  office  (s.  2G)  is  quite  imperative 
("  the  business  ....  shall  be  discharged,  their  successors  shall  be 
appointed").  The  same  observations  therefore  apply  to  this  office, 
and  it  cannot  be  said  with  regard  to  the  Teind  Office  that  there  are 
already  too  many  hands  for  the  work  required  to  be  done.  On  the 
contrary,  it  is  currently  stated  by  those  who  are  in  the  habit  of  fre- 
quenting the  Teind  Office  on  business,  that,  not  from  any  fault  of 
the  other  officials,  there  is  the  greatest  difficulty  in  getting  papers 
that  are  wanted,  and  that  many  valuable  documents  are  pmctically 
irrecoverable.  This  state  of  things  ought  not  surely  to  continue, 
and  we  hope  that  the  Lord  Advocate  will  endeavour  to  convince 
Mr.  Gladstone  and  Mr.  Lowe  that,  with  our  present  distant  and 
uncertain  prospects  of  a  general  Judicature  Act,  it  would  be  nmch 
better  to  allow  the  judicial  establishment  to  be  kept  up  to  its  pro- 
per strength  without  either  illegitimate  extension  or  unconstitutional 
reductions. 

Contracts  hy  CorrespoTulence, — The  leading  case  on  this  subject,  as 
our  readers  are  aware,  is  Bunlop  <fr  So7i  v.  HiggiJis,  1  H.  L.  Ca.  381, 
6  Beirs  Ap.  195.  There,  an  offer  sent  by  post  on  January  28th  was 
received  on  the  30th,  and  answered  on  the  same  day,  but  not  by  the 
first  post  of  the  day.  The  answer  reached  the  offerer  on  February 
let,  instead  of  January  31st,  as  it  would  have  done  if  posted  in  time 
for  the  previous  mail.  It  was  held  that  the  answer  was  posted  in 
due  time,  that  the  contract  was  complete  by  acceptance  at  the 
moment  when  the  letter  of  acceptance  was  posted,  and  that  the 
party  accepting  was  not  affected  by  any  accidents  of  the  Post-office 
delaying  or  preventing  the  arrival  of  his  letter.  It  was  recently 
supposed  in  England  that  this  very  reasonable  and  intelligible  rule 
had  been  departed  from  by  a  decision  of  the  Court  of  Exchequer,  in 
the  British  avA  American  Telegraph  Co.  v.  Colson,  23  L.  T.  Eep. 
N.  S.  868,  in  which  Kelly,  C.B.,  denied  that  the  case  before  him  was 
ruled  by  Bunlop  v.  Higgins,  and  refused  to  recognise  that  that  case 
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laid  down  the  rule  that  posting  a  letter  is  equivalent  to  its  delivery. 
He  therefore  held  that  a  letter  of  allotment  in  reply  to  an  applica- 
tion for  shares  not  having  been  received  by  the  applicant,  although 
said  to  have  been  posted,  the  applicant  was  not  bound  by  the  ac- 
ceptance of  his  application  contained  in  that  letter. 

In  this  state  of  the  decisions,  it  is  satisfactory  that  the  point  has 
again  been  before  the  emineut  Judges  who  sat  as  Lord  Justices 
in  the  Court  of  Chancery,  and  that  it  has  been  ruled  in  accordance 
with  the  law  as  understood  to  have  been  settled  in  Dunlop  v.  fftg- 
gins  (see  Guthrie's  Bellas  PrincipleSy  sec.  73).  The  case  we  refer  to 
is  that  of  The  Imperial  Land  Company  of  Marseilles,  Lewis  Harris  s 
Case,  26  L.  T.  Eep.  K  S.  781,  in  which  the  circumstances  were  as 
follows  : — A  person  residing  in  Dublin  sent  by  post  an  application 
for  200  shares  in  a  company  in  London.  On  the  16th  March  a 
letter  was  posted  in  London,  addressed  to  the  address  at  Dublin 
given  in  the  application,  informing  the  applicant  that  100  shares  in 
the  company  had  been  allotted  to  him  on  the  previous  day.  This 
letter  was  received  by  him  on  the  17th  March.  The  applicant  had, 
on  the  16th  March,  posted  a  letter  to  the  company  withdrawing 
his  application,  and  this  letter  was  received  by  the  company  on  the 
17th  March.  Malins,  V.C,  decided  that  the  contract  was  complete 
from  the  time  when  the  letter  of  allotment  was  put  into  the  post, 
and  that  the  applicant  was  bound  to  take  the  shares.  This  decision 
was  affirmed  by  the  Lords  Justices.  Both  the  Lords  Justices  accept 
Dunlop  V.  Higgins  as  laying  down  broadly  that  the  posting  of  the 
letter  is  the  completion  of  the  contract.  Lord  Justice  James 
politely  declined  to  say  anything  about  the  British  and  American 
Telegraph  Company  v.  Colson,  simply  observing  that  it  was  un- 
necessary to  say  whether  the  distinction  drawn  by  the  Court  of 
Exchequer  in  the  case  where  the  letter  of  acceptance  never  arrives 
at  all  is  sound.  But  Lord  Justice  Mellish  reviews  all  the  authori- 
ties, and  remarks  that  until  Colsons  case  he  considered  the  law 
established  beyond  a  doubt.  He  says :  "  Against  all  these  authori- 
ties there  is  simply  the  case  in  the  Court  of  Exchequer,  The  British 
and  American  Telegraph  Company  v.  Colson,  and  that  is  not  a  direct 
decision  on  this  point,  because  the  Lord  Chief  Baron,  in  the  course 
of  his  judgment,  says,  it  may  be  that  if  the  letter  arrives  in  time, 
then  the  contract  will  be  treated  as  having  been  made  from  the 
time  the  letter  was  put  into  the  post.  I  do  not  see  how  there  can 
be  any  relation  back  in  a  case  of  this  kind,  as  there  may  be  in 
bankruptcy  a  relation  back  to  an  act  of  bankruptcy.  If  the  con- 
tract, after  the  letter  has  arrived  in  time,  is'to  be  treated  a^  having 
been  made  from  the  time  the  letter  was  posted,  the  ground  of  it 
must  be  that  it  actually  was  made  at  the  time  the  letter  was  posted. 
Tlie  British  and  American  Telegraph  Company  v.  Colson,  however, 
is  not  a  direct  decision  on  that  point,  though  I  confess  I  have  great 
difficulty  in  reconciling  it  with  the  previous  decision  of  Dunlop 
V.  Higgins  in  the  House  of  Lords." 
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ColsorCs  case  therefore  may  be  regarded  as  now  having  little  or 
no  authority.  It  may  not  be  out  of  place  briefly  to  refer  to  the 
cases  discussed  as  authorities  by  Lord  Justice  MeUish.  In  Adams 
V.  Lindsdly  1  B.  and  Aid.  681,  an  offer  sent  by  post  was  misdirected 
by  the  party  who  sent  it,  and  therefore  did  not  arrive  till  two  days 
after.  That  point  was  disposed  of  during  the  argument  by  saying 
that,  as  the  delay  was  the  fault  of  the  offerer,  the  answer  having 
been  written  and  posted  as  soon  as  the  letter  containing  the  offer 
did  arrive,  no  advantage  could  be  taken  from  its  having  been  a  day 
or  two  days  more  in  arriving,  on  account  of  its  having  been  mis- 
directed. But  the  person  who  sent  the  offer,  finding  that  no  answer 
arrived,  sold  the  goods  before  the  answer  arrived,  and  then  it  was 
argued :  "  Here  the  defendants,  who  have  proposed  by  letter  to  sell 
tliis  wool,  are  not  to  be  held  hable,  even  though  it  be  now  admitted 
that  the  answer  did  come  back  in  due  course  of  post.  Till  the 
plaintiff's  answer  was  actually  received  there  could  be  no  binding 
contract  between  the  parties ;  and  before  then  the  defendants  had 
retracted  their  offer  by  selling  the  wool  to  other  persons."  There- 
fore the  argument  was,  there  is  no  contract  till  the  answer  is  re- 
ceived, and  before  it  was  received  the  goods  had  been  sold  to  some 
one  else.  Then  the  Court  (Lord  EUenborough  and  Chief  Justice 
Abbot)  said  that  "  if  that  were  so,  no  contract  could  ever  be  com- 
pleted by  the  post.  For  if  the  defendants  were  not  bound  by  their 
offer  when  accepted  by  the  plaintiffs  till  the  answer  was  received, 
then  the  plaintiffs  ought  not  to  be  bound  till  after  they  had  re- 
ceived the  notification  that  the  defendants  had  received  their 
answer  and  assented  to  it,  and  so  it  might  go  on  ad  infinitum!'  In 
Duncan  v.  Topham,  8  C.  B.  225,  the  sender  of  an  offer  said  that  he 
had  not  received  the  answer  in  time,  and  the  question  arose 
whether,  if  the  answer  was  posted,  that  was  sufficient.  Cresswell, 
J.,  told  the  jury  that  if  the  plaintiff's  letter,  accepting  the  contract, 
was  put  into  the  post-office  at  Hull,  and  lost  by  the  negligence  of 
the  post-oflice  authorities,  the  contract  would,  nevertheless,  be 
complete,  and  a  rule  was  granted  on  the  ground  of  variance.  Maule, 
J.,  and  Wilde,  C.J.,  both  assented  to  the  ruling  of  Mr.  Justice 
Cresswell,  and  refused  to  hold  that  he  was  v;rong  in  telling  tlie 
jury  that  the  contract  was  accepted  by  the  letter  being  put  into 
the  post.  The  case  of  Potter  v.  Sanders,  6  Hare,  1,  before  Wigrani, 
V.C,  is  also  a  direct  decision  on  the  point.  There  it  is  said :  "  A 
purchaser  offered  a  price  for  an  estate,  and  the  vendor,  by  a  letter 
sent  by  post,  and  received  by  the  purchaser  the  day  after  it  was 
put  into  the  post-office,  accepted  tlie  offer:  Held,  that  the  vendor 
was  bound  by  the  contract  from  the  time  when  he  posted  his  letter, 
although  it  was  not  received  by  the  purchaser  till  the  following 
day."  There  it  was  held  by  Wigram,  V.C,  that,  although  another 
contract  had  been  made  to  sell  the  property  to  another  purchaser 
in  the  interval  before  the  letter  arrived,  nevertheless  the  proper 
contract  in  point  of  date  in  the  view  of  a  court  of  equity  would 
be  the  contract  which  was  made  by  the  posting  of  the  letter. 
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Ad  as  to  Judges^  Salaries. — An  Act  was  printed  last  week  which 
provides  that  the  salaries  of  Judges  of  Superior  and  aU  other  Courts 
shall  become  payable  only  from  the  date  of  appointment  of  the 
several  Judges  to  their  offices,  and  not  from  date  when  the  offices 
become  vacant.  A  rumour  was  current  some  time  back  in  West- 
minster Hall  that  one  of  the  Judges,  whose  appointment  was  made 
sometime  after  a  vacancv  had  occurred  in  the  Court  to  which  he 
was  appointed,  had  claimed  to  be  paid  from  the  date  of  the  vacancy, 
on  the  ground  tliat  a  sum  of  money  was  appropriated  by  Act  of 
Parliament  for  the  payment  of  the  salary,  and  for  no  other  purpose, 
and  that  the  Government  had  no  power  to  apply  it  in  any  other 
way,  but  were  bound  to  pay  it  year  by  year  and  quarter  by  quarter, 
so  long  as  the  Judge's  office  existed.  There  is  no  doubt  that  one 
object  of  such  a  demand,  if  it  was  made,  was  to  compel  the  Govern- 
ment to  fiU  up  vacancies  as  soon  as  they  occurred,  and  thereby  to  pre- 
vent any  risk  of  excess  of  work  falling  on  the  other  Judges.  I  hat 
such  a  demand  was  made  is  rendered  at  least  probable  by  the  pass- 
ing of  the  Act  above  referred  to.  It  is  scarcely  probable  that  tlie 
necessity  for  such  an  Act  would  have  occurred  to  the  Government 
without  its  being  brought  thus  forcibly  before  them.  We  have 
often  expressed  our  opinion  upon  the  necessity  of  filling  up  vacan- 
cies at  once,  and  even  now  our  Judges  are  not  too  numerous,  con- 
sidering the  labour  they  have  to  perform.  It  would  be  a  subject  of 
great  regret  if  a  vacancy  such  as  there  was  recently  in  one  of  the 
Courts  at  Westminster  should  recur,  and  if  this  Act  was  passed  for 
the  purpose  of  enabling  the  Government  to  appoint  fewer  Judges 
if  they  should  think  fit,  we  shall  be  unable  to  see  the  public  ad- 
vantage gained  by  the  passing  of  the  Statute.  It  is  no  doubt  right 
that  a  Judge  should  be  paid  only  from  the  date  of  his  appointment, 
but  it  is  of  infinitely  more  importance  that  the  number  of  Judges 
should  be  commensurate  with  the  amount  of  work  they  have  to 
perform. — Law  Times. 

m 

Coiitribviory  Negligence  of  Railway  Passengers. — In  Porulrom  v. 
Chicago  <fc  Alton  R.  li.  Co.^  51  111.  333,  it  was  decided  that  a  passen- 
ger, who  received  an  injury  while  sitting  with  his  elbow  slightly 
projecting  from  a  car  window,  by  coming  in  contact  with  the  rear 
end  of  a  freight  car  standing  on  a  switch,  could  recover  of  the  com- 
pany. This  case  settles  the  question  of  contributory  negligence  on 
the  part  of  passengers  sitting  in  the  mode  described  while  riding  on 
Illinois  railroads,  but  the  extensive  traveller  should  be  cautioned 
against  the  exercise  of  the  privilege  of  putting  his  arms  out  of  the 
wuidow  in  all  jurisdictions.  Spencer  v.  Milwaukee  R.  R,  17  Wis. 
487,  shows  the  law,  in  this  regard,  to  be  the  same  in  Wisconsin  as 
in  Illinois.  But  Ind.  <k  Cin.  R.  R.  v.  Rutherford,  29  Ind.  82;  Todd 
V.  Old  Col.  R.  R,  5  AIL  207;  Holhrook  v.  Utica  &  Sch.  R.  R.  12  N.  Y. 
236,  and  Pittsburg,  <t-c.,  R.  R.  v.  M'Clurg,  56  Penn.  St.  294,  show 
the  law  to  be  the  reverse  of  this  in  Indiana,  Massachusetts,  New 
York,  and  Pennsylvania,  respectively,  and  decide  that  the  passen- 
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ger  must  keep  his  whole  person  inside  of  the  car. — Albany  Law 
Jaumal. 

Ma3ter*s  Liahility  foi"  unlavjful  acts  of  servants. — In  Ramsden  v. 
Boston  &  Albany  R.  R.  Co.,  104  Mass.  117  (to  appear  in  5  Am.  Rep.), 
a  novel  and  interesting  point  was  decided,  involving  the  liability  of 
the  master  for  wrongs  committed  by  the  servant.  This  was  an 
action  against  a  railroad  company  for  an  assault  and  battery  upon 
a  passenger  by  a  conductor  in  attempting  to  seize  her  property  to 
enforce  payment  of  fare.  It  appeared  that  the  plaintiff  had  paid 
her  fare  once  (as  she  alleged),  and,  the  conductor  having  requested 
it  of  her  again,  she  refused  to  pay  it,  whereupon  he  attempted  to 
seize  her  parasul  to  hold  as  security  for  the  payment  of  the  fare. 
In  doing  this  he  committed  the  assault  and  battery  alleged.  At 
the  trial  the  point  was  made  that  the  injury  was  committed  by  the 
conductor  outside  of  his  authority,  and  that,  therefore,  tlie  company 
was  not  liable.  It  was  argued  that  the  only  authority  which  the 
conductor  had  was  "  to  demand  and  receive  fare  and  *  perhaps  *  to 
eject  the  passengers  refusing  to  pay  it,"  but  that  no  authority 
existed  for  the  unusual  and  extraordinary  mode  of  procedure  whicli 
the  conductor  followed  in  this  case.  The  judge  ruled  accordingly, 
and  directed  judgment  for  the  defendant  company.  But  the  Supreme 
Court  reversed  the  decision  of  the  Court  below,  and  held  that  the 
company  was  liable.  Gray,  J.,  in  delivering  the  opinion  of  the 
Court,  said :  "  the  use  of  unwarrantable  violence  in  attempting  to 
collect  fare  of  the  plaintiff  was  as  much  within  tlie  scope  of  the 
conductor's  employment  as  the  exercise  or  threat  of  unjustifiable 
force  in  ejecting  a  passenger  from  the  cars."  ..."  Either  is 
an  unlawful  assault;  but,  if  committed  in  the  exercise  of  the  gene- 
ral power  vested  by  the  corporation  in  the  conductor,  the  corpora- 
tion, as  well  as  the  conductor,  is  liable  to  the  party  injured."  The 
exclusive  and  extensive  powers  w^hich  are  conferred  upon  the  con- 
ductor of  a  train  of  cars  renders  it  quite  essential  for  the  welfare 
of  the  public  that  few,  if  any,  distinctions  or  differences  should  be 
made  between  the  acts  of  the  conductor  and  of  the  company.  The 
action  of  the  Supreme  Court  of  Massachusetts,  in  ignoring  any  far- 
fetched and  technical  distinction  between  duties  and  acts  authorized 
and  unauthorized  by  the  company,  is  worthy  of  commendation  both 
in  its  relations  to  public  policy  and  to  juiisprudence. — Albany  Law 
Journal, 

Hushand^s  right  to  chastise  his  wife, — It  ia  a  singular  circumstance  that,  at 
thi.s  day,  a  court  should  be  called  ujwn  to  decide  whether  a  man  has  a  legal 
right  Uy  whip  his  wife,  and  still  more  singular  that  the  court  is  not  unanimous 
in  its  decision.  In  a  case  lately  before  the  Supreme  Court  of  Alabama,  the 
defence  was  interposed  to  an  indictment  for  assault  and  battery  on  the  wife, 
that  the  husband  nad  a  right  at  common  law  to  chastise  his  wife.  A  majority 
of  the  court  held  that  "  the  rule  of  love  has  sui)erseded  the  rule  of  force,"  and 
that  "the  privilege,  ancient  though  it  be,  to  beat  her  with  a  stick,  to  ])ull  her 
hair,  choke  her,  spit  in  her  face,  or  kick  her  about  the  floor,  or  to  inflict  upon 
her  like  indignities,  is  not  now  acknowledged  by  our  law."    The  venerable 
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Chief  Justice  dissented  from  this  view,  we  are  sorry  to  say.  Perhaps  he  felt 
himself  bound  by  that  old  decision  of  the  Mississippi  court,  in  Bradley  v.  State^ 
Walk.  156,  which  held  that  a  man  might  chastise  his  wife  within  reasonabU 
bounds. — Pacific  Law  Reporter, 

Scotch  Appeals,  1872. — The  following  is  a  list  of  the  appeals  from  the  Court 
of  Session  to  the  House  of  Lords  disposed  of  during  the  session  of  Parliament 
3  872,  showing  from  which  division  of  the  Court  the  appeal  was  brought,  the 
number  of  days  ai'gued,  and  the  result ;  also,  the  peerage  claims  connected  with. 
Scotland : — 


Name  of  Case. 
Beveridge  v.  Beveridge     . 
Har\'ey  v,  Farquhar. 
Har\^ey  v.  Legertwood 
Sawers  v.  Monteith  .... 
Sawers  v.  M^Connell 
Catton  V.  M*Kenzie .... 
Hay  t;.  Rev.  Dr.  Smith    . 
Cunningham  r.  Anstruther 
Anstruther  v.  Mercer 

Forbes  v.  Watt 

Lord  Advocate  v.  Hagart. 
Forster  (pau])er)  v.  Forster  (pauper) 
Paterson  v.  M*Leod  .        .        .        . 
Couston,  Thomson,  and  Co.  v.  Chap- 
man       

Callander  v,  Callander 
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Do. 

Do. 
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First 

Do. 
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Do. 
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3 

f 

2 
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1 

Comprmd 

Tlie  Late  Jiistice  Maule, — In  revie>ving  the  Memoir  of  the  Early  Life  of  the 
Right  Hon.  Sir.  W.  H.  Maule,  edited  by  Emma  Leathley,  his  niece,  the  PaU 
Mall  Gazette  says :  "The  secret  of  Sir  W.  H.  Maulers  great  success  in  mature  life 
is  explained  by  this  brief  but  interesting  record  of  his  early  days.  While  a  boy 
he  exercised  the  virtues  of  frugality  ana  self-restraint ;  he  was  always  diligent, 
always  resolute  to  overcome  difficulties  and  to  make  the  best  of  his  position. 
His  father,  a  medical  man  at  Edmonton,  was  much  straitened  in  his  means,  but 
without  being  stingy  the  family  battled  bravely  with  their  poverty  and  won  in  the 
stiTiggle.  Some  of  the  future  judge's  early  experiences  were  far  from  pleasant. 
He  took  the  position  of  private  tutor  in  a  Quaker  family  for  £36  a  year,  had 
tliree  boys  and  a  girl  on  his  hands,  and  was  forced  to  share  his  bed  with 
his  youngest  pupil.  'Amongst  other  things,'  he  wi'ites,  *my  business  con- 
sists in  calling  my  pupils  at  seven  in  the  moniing,  in  seeing  them  wash  their 
faces  and  comb  their  hair,  in  seeing  them  to  bed,  and  in  taking  their  candle 
away  and  dressing  the  little  one  in  the  morning.'  The  mother  of  these  pupils,  a 
daughter  of  PrisHjilla  Wakefield,  had  her  own  views  of  education,  preferring  a 
general  knowledge  of  things  to  any  definite  acquirement  Moreover,  it  was  not 
very  easy  to  teach  children  who  were  allowed  to  choose  for  themselves  whether 
they  would  learn  or  not.  Writing  to  his  father  he  says,  *  I  recollect  an  observa- 
tion of  yours — that  private  education  made  poor  devils  of  boys,  and  that  a 
public  one  made  them  sad  dogs.  I  am  convinced  that  this  observation  is  well 
founded  ;  poorer  devils  than  my  pupils  even  Mrs.  Trimmer  herself  could  not 
wish  for.  It  is  my  private  opinion  that  one  sad  dog  is  worth  forty  poor  devils.* 
At  length  the  young  man  escaped  from  this  thraldom  and  was  sent  to  Cam- 
bridge, where  he  tells  his  mother  that  he  has  obtained  lodgings  at  12s.  a  week, 
and  finds  living  more  expensive  than  he  anticipated.  But  he  adds,  *  Whatever 
the  strictest  economy  can  perform  you  may  expect  of  me.'  His  college  was 
Trinity,  and  his  success  there  more  than  satisfied  the  hopes  of  his  parents.  In 
little  more  than  three  years  after  matriculation  be  became  Senior  Wrangler  and 
First  Smith's  Prizeman,  and  in  the  following  year  was  elected  a  fellow.  No 
wonder  that  his  'proudly  affectionate'  mother  writes:  'You  have  been  to  ub, 
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my  dear  son,  everjrthing  we  could  wish,  much  more  than  we  could  hope;'  and 
she  thanks  Grod  not  only  for  his  public  success,  but  for  his  domestic  virtues. 
Altogether  the  Memoir,  though  very  thin  in  substance,  may  be  read  with  ad- 
vantage by  any  young  man  with  high  ambition  and  in  straitened  circumstances. 
Maule  looke<l  for  nothing  to  genius  or  to  fortune,  but  sought  to  gain  everything 
by  self-denial  and  severe  mental  labour.  He  seems  to  have  oeen  well-nigh 
free  from  the  common  failings  of  youth,  and  he  won,  perhaps  in  consequence, 
some  of  the  highest  prizes  of  manhood.  A  prudent,  independent  character  like 
this  may  probably  win  more  esteem  than  love :  and  it  is  certain  that  while  in 
later  life  Maule  won  applause  for  his  learning  and  wit,  he  did  not  readily  make 
friends  among  his  legal  brethren." 

Appointment — William  Hector,  Esq.,  Writer,  Pollockshaws, 
has  been  appointed  Sheriff-Clerk  of  Kenfrewshire  in  place  of  Hugh 
Dempster,  Esq.,  deceased. 


^otcB  of  English,  ^meriran,  anb  Ctolonml  CaBtB. 


Damaoes — Action  for  malidoushj^  d&c,  presenting  a  petition  in  bankruptcy , 
an^  procuring  a  man  to  he  adjudicated  a  banlcrupt — reasonable  and  probable  cause, 
— S.,  an  attorney,  having  been  instructed  by  H.  to  make  J.  bankrupt,  obtaine<l 
a  debtor's  summons  under  s.  7  of  the  Bankruptcy  Act  1869,  and  served  it  on  J., 
who  thereupon  applied  to  the  registrar  of  the  County  Court  to  dismiss  the 
summons.  Having  heard  both  parties,  the  registrar  made  an  order  on  the  12th 
of  April  that  J.  should  within  seven  days  enter  into  £l  bond,  with  two  such  suffi- 
cient sureties  as  the  Court  should  approve,  to  pay  such  sum  as  should  be  re- 
covered by  H.  in  any  proceeding  taken  for  the  recovery  of  the  debt  due  to  him 
from  J.,  together  with  costs ;  and  that  all  proceedings  on  the  summons  should 
be  stayed  until  the  Court  in  which  such  proceedings  for  the  recovery  of  the 
debt  should  be  taken  had  come  to  a  decision  thereon.  S.  drew  up  the  order, 
which  was  the  first  of  the  kind  made  by  the  County  Court  in  pursuance  of  the 
fititute.  During  the  seven  days  a  corresjwndence  took  place  as  to  the  proposed 
sureties,  who  were  objected  to  by  S.  on  behalf  of  H.,  and  no  bond  havmg  Injen 
executed  in  consequence,  a  petition  in  bankruptcy  was,  by  the  express  order  of 
H.,  presented  by  S.  on  the  2l8t  of  April  under  the  8th  section,  and  on  the  same 
day  a  receiver  was  appointed  under  the  13th  section,  the  act  of  bankruptcy 
alleged  being  (in  the  terms  of  s.  6,  sub-s.  6  of  the  Act)  that  the  petitioning 
creditor  had  served  on  J.  a  debtor's  summons,  and  that  he  being  a  trader  had 
for  seven  days  neglected  to  pay  the  debt  alleged  to  be  due,  or  to  secure  or  com- 
pound lor  the  same.  J.  objected  to  the  petition;  and  after  several  hearings 
under  the  8th  section,  the  County  Court  Judge,  on  the  8th  of  May,  adjudged  J. 
to  be  bankrupt  This  decision  was  affirmed  by  the  Chief  Judge  in  Bankniptcy, 
Imt  was  aften^'ards  reversed  by  the  Lord  Justice  of  Appeal,  who  annulled  the 
proceedings  on  the  ground  that  the  order  of  the  12th  of  April  was  a  stay  of  pro- 
ceedings at  the  time  of  the  petition  and  adjudication.  Held,  by  Kefly,  C.B., 
and  Cleasby,  B.,  that  upon  these  facts  an  action  was  maintainable  by  J.  against 
S.  for  maliciously  and  without  reaftonable  and  probable  cause  presenting  the 
petition  and  causing  him  to  be  adjudicated  a  bankrupt.  Held,  contra,  by  Martin, 
K,  and  Bramwell,  B.,  that  such  an  action  was  not  maintainable  by  J.  against  S. 
Johnson  V.  Emerson,  40  L.  J.  Ex.  201. 

Promissoky  Note. — A  promii-Fory  note  reads  as  follows :  "Four  months  after 
date,  we,  tlie  president  and  directors  of  the  Dulaney's  Valley  and  Sweet  Air 
Turnpike  Company,  of  Baltimore  county,  promise  to  pay  to  William  F.  Peirce, 
or  onler,  one  thousand  dollars  with  interest,  for  value  received ;"  and  was  signed 
by  C.  T.  H.,  "  president,'*  J.  N.  H.  and  J.  G.  D.,  "  directors/'  and  E.  R  S., 
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"  secretary."  In  an  action  to  recover  on  the  note,  held,  that  parole  evidence  was 
admissible  to  show  that  the  drawers  of  the  note  signed  it  ai)  agents  of  the  com- 
pany and  not  as  individuals,  and  that  the  note  was  accepted  as  the  note  of  the 
company. — Haile  v.  Peirce,  3  Amer.  Rep.  139. 

Promissory  Note — Vitiation. — Where  a  promissory  note  appeared  on  its 
face  to  have  been  originally  dated  February  1868,  and  to  have  been  aft<;rwanlj» 
changed  to  1869,  by  making  the  figure  9  over  the  figure  8,  held,  that  if  the 
alteration  was  made  by  the  holder,  after  the  execution  and  delivery  of  the  note, 
in  order  to  correct  a  mistake  and  make  the  note  conform  to  the  intention  of  the 
parties,  such  alteration  did  not  invalidate  the  note,  even  if  the  signer  had  no 
Knowledge  of  such  subsequent  alteration. — Duker  v.  Franz,  3  Amer.  Rep.  314. 

Railway — Mortgaqe, — In  pursuance  of  a  statute  authorising  a  railroad  com- 
pany to  mortgage  "  ail  or  any  part  of  their  road,  property,  rignts,  liberties  and 
franchises,'*  the  company  executed  and  delivered  a  mortgage  to  certain  persons, 
trustees,  of  "  all  the  road,  property,  rights,  liberties,  privileges,  corporate  fran- 
chises, incomes,  tolls,  and  receipts,  now  held  or  hereafter  to  be  acouired."  Held, 
that  the  mortgage  was  authorized  by  the  statute  and  gave  a  valid  lien  on  the 
engines,  cars,  furniture  of  stations,  &c.,  required  for  the  transaction  of  the 
business  of  the  company,  whether  owned  at  the  date  of  the  mort^^age  or  sub- 
seciuently  acquired. — Philadelphia,  JVilmington  and  Baltimore  Eatlroad  Co.  v. 
IVoelpper,  3  Amer.  Rep.  596. 


^ke  Sicottisk  ^iito  Mn^^zint  anb  Skeriff  (2r0urt  Reporter. 


A  CIRCUMSTANTIAL  SUMMONS. 
Sheriff  Barclay  on  the  Forms  of  Summonses. 

The  following  very  circumstantial  document  is  a  summons  prepared  by  a 
solicitor  in  Pertn  ; — 

Whereas  it  is  shown  to  me  by ,  residing  at , pursuer,  against ,resid- 

ing  at ,  in  terms  of  the  conclusions  unaerwritten  :  Therefore  it  ought  and 

should  be  found  and  declared,  by  interlocutor  to  follow  hereon,  that  tlie  said  de- 
fender did,  on  or  about  the davof  ■ 18 — ,  illegally,  culpably,  and  in  breach 

of  his  verbal  contract  of  service  with  said  pursuer;  or  did,  on  or  about  the  said  date, 
illegally,  culpably,  or  at  least  in  breach  of  his  verbal  contract  of  service  with 
her,  order  the  said  pursuer  to  perform  certain  work,  which  may  be  described  as 
loUows,  videlicet: — ^To  assist  one  of  the  defender's  ploughmen  to  fill  a  numl>er 
of  empty  sacks  with  barley,  and  thereafter  lift  the  sacks  as  they  were  filled  on 
to  the  back  of  another  ploughman  in  the  following  manner :— Said  sacks,  Wing 
each  in  an  empty  state  put  upon  a  wooden  construction  called  a  barrow,  to  l)e 
filled  as  aforesaid  by  the  pursuer  and  a  ploughman  (the  mouth  of  the  sack 
being  kept  ojien  while  it  was  being  filled  by  the  man  who  was  to  carry  the 
same  away  as  aftermentioned).  It  was  further  part  of  the  work  in  que^stion 
tliat  when  a  sack  was  filled  with  barley,  it  tliough  full  being  still  on  the  barrow, 
the  pursuer  had  to  take  hold  of  one  end  of  the  oarrow  and  the  ploughman  who 
assi?5ted  her  of  the  other,  and  they  by  their  united  etforts  raised  the  barrow  fr\)m 
the  iloor  of  the  bam,  or  other  place  where  they  were,  ynth  the  full  sack  ujwu 
it  till  the  top  of  the  Siick  wius  level  with  the  shoulders  of  another  man,  or  at 
lefii^t  sufficiently  hi<^h  for  his  purpose,  who  then  took  it  u]X)n  his  back  and 
carried  it  away  to  the  loft  above,  in  the  performance  of  which  work  the  pur- 
suer sustained  severe  bodily  injuries,  sprained  her  back,  and  otherwise  suflereii 
in  her  pei-son  and  health,  and  from  which  iniuries  and  othere  the  dis^iM?  of 
tetanus  directly  ensued,  from  the  effects  of  which  she  has  not  yet  comj)letely 
recovered,  and  is  still  unfit  for  service ;  or  otherwise  it  ought  and  shoidd  be 
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found  and  declared,  by  interlocutor  to  follow  hereon,  that  said  order  was  given 
on  or  about  the  date  aforesaid  by  one  or  more  persons  for  whom  the  defender  is 
responsible,  and  that  illegally,  culpably,  and  in  breach  of  contract  as  aforesaid, 
or  illegally  and  culpably,  or  at  least  in  breach  of  contract  as  aforesaid, 
whereby  the  pursuer  sustained  severe  bodily  injuries  as  aforesaid.  And  the 
said  defender  ought  to  be  decerned  and  ordained  to  pay  to  the  said  pursuer  {yrimo) 
the  sum  of  £1(K)  sterling  in  name  of  damages  and  as  solatium  to  her  for  the 
injuries  and  others  sustained  by  her  as  aforesaid,  tkcundo,  The  sum  of  £S 
sterling,  being  the  wages  agreed  to  be  paid  by  the  defender  to  the  pursuer  for 
the  period  for  which  she  wiis  engaged  to  be  a  servant  with  him,  which  was  from 
the  term  of  Martinmas  1871  (old  style)  to  the  term  of  Martinmas  1872  (old 
style),  with  the  further  sum  of  £11,  8s.  sterling  for  board  wages  due  to  the 
pursuer  from  the  10th  day  of  February  1872  to  the  last  mentioned  tenn,  and 
with  interest  upon  each  of  the  said  several  sums  from  the  date  of  the  citation 
to  follow  hereon  till  paid,  and  with  expenses. 

Sheriff  Barclay  has  issued  the  subjoined  interlocutor  and  note  in  the  case 
fomided  on  this  peculiar  summons  :  — 

"  Perihy  VJth  July  1872. — Having  heard  parties'  procurators,  and  made  avizan- 
dum on  the  preliminary  plea  :  Finds  that  the  form  of  summons  is  so  nmch  at 
variance  with  the  statutory  form  and  the  recognized  practice  as  cannot  be  sus- 
tained, and  does  not  admit  of  amendment :  therefore  sustains  the  preliminaiy 
Slea,  dismisses  the  action,  reserving  a  new  and  competent  summons :  Finds  the 
efender  entitled  to  expenses,  allows  an  account  thereof  to  be  lodged,  and 
remits  the  same  to  the  auditor  to  tax,  and  decerns.  Hugh  Barclay. 

"  Note. — It  is  with  great  reluctance  the  Sheriff-Substitute  has  taken  this  step, 
but  regard  to  the  regularity  of  procedure  compels  him  thereto.  If  amendment 
could  be  made  he  would  gladly  have  allowed  it,  but  he  finds  that  he  would 
require  to  reframe  the  whole  summons.  It  is  not  an  objection  though  in  a 
summons,  and  especially  in  the  prayer  of  a  petition,  there  be  declaratory  find- 
ings to  reach  a  conclusion  and  d!ecree.  In  point  of  fact,  findings  are  required 
in  all  interlocutors,  and  all  such  are  of  the  character  of  declaratory.  But  cer- 
tainly it  is  unnecessary  to  set  forth  as  findings  and  declarations  such  as  are 
essential  to  the  judgment  to  be  given.  The  tenn  finding  is  applicable  to  fixing 
sjiecial  facts.  Declarator  is  used  to  findings  as  to  permanent  rights.  The  foi-ms 
of  summonses  have,  in  the  experience  of  the  Sheriff-Substitute,  gone  through 
many  metamorphoses.  At  one  time  they  were  various  in  different  Courts — a 
compound  of  fact,  plea,  and  rhetoric,  ^ext,  the  summons  stated  merely  the 
decree  or  remedy  sought,  with  a  condescendence  of  facts  apj^ended  to  support 
the  decree  askecl.  This,  in  the  frequent  case  of  a  decree  in  absence,  was  so 
much  labour  and  cost  thrown  away.  The  Sheriff  Court  Act,  which  is  now  the 
only  rule,  for  the  first  time  gives  a  form  which  is  imperative.  The  leading 
principle  is  that  the  decree  sought  must  be  set  forth  first  on  the  foreground,  and 
then  a  brief  statement  of  the  ground  of  action  shall  be  added,  but  without  detail 
of  facts.  There  is  some  latitude  allowed  here,  as  the  statement  is  sought  to  be 
made  at  once  so  brief  and  yet  so  comprehensive  as  to  admit  of  a  closure  on  a 
deniaL  There  is  now  no  temptation  to  discursive  statement,  seeing  that  the 
fee  is  the  same  independent  of  length,  which  also  strongly  shows  that  it  was 
intended  to  have  a  verj'  brief  and  comprehensive  document.  In  the  pi-esent 
case  the  summons  does  not  start  with  the  decree  sought,  but  with  lengthy  state- 
ments of  declarator}*^  findings — not  of  rights  but  of  facts.  These  being  firs^t 
stated  altemativelv  are  at  length  followed  by  the  decree  sought,  which  should 
have  been  first  ana  distinctly  set  forth.  In  short,  it  niust  be  admitted  that  the 
summons  is  a  total  novelty,  and  though  the  Sheriff- Substitute  would  not  object 
to  novelty  where  it  was  covered  by  improvement,  such  certainly  is  not  the  case 
here.  It' is  prejudicial  even  to  the  pursuer,  for  the  Court  might  see  its  way  cm 
proof  to  give  the  decree,  but  be  unable  to  place  it  on  either  of  the  declaratory 
findings.  One  test  of  the  incongruity  of  the  form  in  this  case  may  at  once  be 
seen  by  the  difficulty— nay,  the  impossibility— of  the  clerk  to  have  extracted 
a  decree  given  in  absence  on  such  a  summons.  H.  B." 
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SHERIFF  SMALL  DEBT  COURT  OF  PERTHSHIRE. 

Sheriff  Barclat,  LL.D. 
Penney  v.  the  Caledonian  Railway  Co.— July  9, 1872. 

Carrier — Dog — Railway  and  Canal  Traffic  Act — The  circumstances  of  the 
case  are  stated  in  the  judgment  of  the  Sheriff-Substitute,  which  follows: — 

"  This  is  a  summons  for  £12  sterling,  being  *  the  restricted  value  of  a  retriever 
dog  which  belonged  to  the  pui-suer,  and  was  by  him  handed  to  the  defenders 
at  Perth  railway  station  on  15th  January  1871,  to  be  conveved  bv  them  to  Mrs. 
Dougall,  Llanrwst,  Wales,  and  so  addressed,  and  for  wyhich  he  paid  the  carriage, 
but  which  they  failed  so  to  deliver.* 

"  This  case  in  its  history  is  not  only  curious  but  mysterious  even  to  romance. 
On  the  day  libelled  the  pui*suer  took  a  retriever  bitch  to  the  general  station 
at  Perth.  It  was  first  put  into  the  dog  room,  and  then  removed  to  the  van 
shortly  before  the  dej^arture  of  the  train.  It  was  fastened  by  collar  and  chain. 
It  somewhat  resisted  being  removed,  and  trucked,  and  thus  separated  from  its 
master  then  present  It  requii-ed  some  strain  to  accomplish  this  removal,  so 
that  the  fitness  of  the  colLar  was  fully  tested ;  besides  it  is  the  duty  of  the  rail- 
way officials  to  see  that  whatever  is  patent  is  all  right.  No  condition  was  made 
or  risk  note  signed,  so  that  the  question  must  be  dealt  with  at  common  law. 
The  pursuer  gave  instructions  to  the  guaixl  to  look  w^ell  after  his  dog  on  its 
long  journey. 

"  The  guard  who  accomi>anied  the  train  to  the  Motherwell  junction  saw  the 
dog  safe  at  Larbert  Junction,  and  offered  it  water,  which  it  declined.  At  Mother- 
well the  dog  and  train  were  given  over  to  another  guard  coming  from  Glasgow, 
who  accompanied  it  to  Carlisle.  The  second  guaixl  discovered  at  Motherwell 
a  rag  or  cloth  bandage  on  the  foot  of  the  dog,' which  it  certainly  had  not  when 
it  left  Perth,  or  at  least  such  was  not  seen,  as  it  must  have  been  had  8uch 
appendage  existed.  At  Carlisle  the  dog  was  again  seen  with  the  same  append- 
age. At  Lancaster  the  dog  had  to  be  removed  into  another  van.  The  guanl 
(a  very  shrewd  Englishman),  who  was  brought  down  for  examination,  state<l 
that  he  took  the  dog  carefully  out  of  the  van,  but  instantly  on  reaching  the 
platform  the  chain  and  collar  with  the  address  fell  fix)m  iU  neck,  and  the  dog 
instantly  escaped,  notwithstanding  attemijts  to  capture  it.  It  was  ivcovered  next 
day,  and  the  same  chain,  collar,  and  address  being  again  attached,  it  w'as  for- 
warded to  its  destination.  The  consignee  declined  to  accept  it,  as  not  being  the 
animal  she  had  seen  at  Scone  and  was  to  receive  at  Wales. 

"  There  appeared  no  doubt  but  that  the  dog  delivered  at  Wales  was  the  same 
as  made  good  its  escape  at  Lancaster  and  was  recaptured,  and  therefore,  seeing 
that  the  collar  and  address  was  identical  with  that  which  left  Perth,  the  Sheriff- 
Substitute  desired  the  dog  to  be  sent  (\Dwn  that  it  might  bear  witness  as  to  \U 
identity.  It  was  accordingly  brought  into  Court,  but  was  on  all  hands  admit- 
ted not  to  be  the  Perth  dog.  The  colour  alone  w^as  similar.  The  species  and 
indeed  the  very  sex  was  changed,  and  the  value  comparatively  worthless. 

"  There  appears  therefore  no  doubt  but  that  the  defenders*  company  receiving 
a  certain  dog,  w^as  bound  to  deliver  the  same  dog  at  the  other  end,  or  lil^erate 
themselves  by  some  legal  plea.  It  was  suggested  that  the  dog  had  been  stolen 
in  transit  by  some  thiitl  party,  and  theivfoi-e  for  the  results  of  such  ciime  the 
company  was  not  liable  in  law.  But  there  is  no  room  for  the  fact  and  plea. 
The  dog  was  not  in  a  legal  sense  stolen,  but  by  some  mysterious  operation  wiw 
exchanged  for  another.  It  is  robbery  by  masterful  violence  which  alone 
exempts  carriers  from  their  liability.  Theft,  even  though  tracetl  from  without, 
would  imply  a  want  of  the  necessary  guanlianship.  It  was  pled  that  the  collar 
had  not  been  sutficiently  affixed  at  Perth ;  but  it  was  proved  that  the  collar  was 
prolixly  affixed  when  deliveivd  ;  and  as  it  was  on  another  dog  at  Carlisle  there 
was  no  room  for  them  ascertaining  the  contrary.  The  neck  of  the  sul>stituted 
dog,  as  might  have  been  expected,  was  not  of  the  same  calibre  as  that  of  its 
predecessor.  It  certainly  on  the  evidence  is  a  mystery  where  the  change  could 
nave  been  made,  and  which  would  req^uirc  some  Uttle  time  to  effect.    With  the 
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exception  of  Larbert,  Motherwell,  and  Carlisle,  the  stoppages  were  extremely 
brief,  and  even  in  these  named  places  the  stoppage  was  so  short  as  scarcely  to  admit  of 
this  piece  of  legerdemain.  It  also  requires  some  pre- existing  knowl edge  of  the  con- 
signment of  the  dog  at  Perth  to  have  had  made  preparations  for  the  instantan- 
eons  exchange  in  tranaUtt.  At  one  time  the  Sheriff-Substitute  was  under  the 
impression  that  another  dog  had  been  a  fellow  traveller,  and  that  innocently 
the  one  might  have  been  made  to  take  the  place  of  the  other.  But  it  appeared 
that  the  Perth  dog  was  the  sole  passenger  of  its  species  on  the  journey,  and  the 
identity  of  the  collar  and  addi-ess  at  once  destroys  any  such  theory.  The  rag 
first  seen  at  Motherwell  indicates  a  previous  change,  but  where  that  could 
possibly  have  been  managed,  except  at  Perth  or  Larbert,  remains,  and  is  likely 
ever  to  remain,  a  mystery  or  act  of  necromancy. 

"  The  value  of  the  animal  is  also  one  of  difficulty.  The  animal  was  only  a 
year  old  ;  was  said  to  be  what  is  termed  *  well  bred,*  which  was  understood  to 
mean  its  superior  class,  but  which  was  not  fixed  to  any  particular  pedigree.  It 
was  not  trained  ;  but  its  value  was  said  to  depend  on  its  being  kept  for  breed- 
ing purposes.  The  pursuer  swore  that  he  had  been  offered  and  refused  i>10  fop 
the  same  animal,  and  that  the  same  offerer  meeting  him  on  the  way  to  the  sta- 
tion with  the  dog  increased  his  offer  by  £2,  but  which  was  also  refused.  The 
offerer  corroborated  this  on  oath.  An  experienced  gamekeeper  who  had  also 
seen  the  dog  gave  a  general  opinion  that  the  value  and  pnce  of  such  dogs 
averaged  much  higher  than  the  sum  claimed.  A  catalogue  of  dogs  exhibited  at 
a  dog  show  was  produced,  w^herein  the  selling  price  of  similar  dogs  were  quoted 
at  from  £b  up  to  the  fabulous  figure  of  £500,  the  general  average  being  about 
£40.  On  the  other  hand,  there  were  two  witnesses  in  defence  who  estimated 
on  a  description  of  the  animal  its  value  from  £2  up  to  £8,  In  short,  it  does 
appear  that  such  animals  do  not  recognise  the  known  marketable  values  which 
regulate  their  more  important  congeners  horses  and  oxen.  There  appears  either 
an  affectionate  or  a  fancy  appreciation  for  the  canine  race  which  it  is  difficult  to 
reduce  to  the  usual  rule  of  commercial  value. 

"  One  striking  fact  telling  on  the  value  was  sworn  to  by  the  pursuer.  He 
stated  that  the  consignee — a  lady  relative — had  seen  the  dog  at  Scone,  and  had 
fancied  it  Her  husband  was  in  Russia,  and  in  his  absence  a  burglarious 
attempt  had  been  made  on  the  house.  She  thereon  wrote  to  the  pursuer  for 
the>  animal  as  a  watch  dog  for  house  protection,  for  which  it  was  not  shown  to 
be  peculiarly  adapted,  and  as  good  in  that  respect  might  surely  have  been  got 
nearer  at  hand,  ^he  pursuer  thereon  sent  the  dog  as  a  gift  or  present  to  his 
relative.  But  he  had  some  vague  expectation  that  on  her  husband's  return 
home  he  would  make  him  payment  of  £20  in  return  for  the  dog.  All  this 
appears  nearly  as  mysterious  as  the  exodus  of  the  dog  itself. 

"  The  solicitor  for  the  company  at  first  took  an  objection  that,  under  the  *  Rail- 
way Traffic  Act  1854,'  the  recoverable  value  could  only  be  £2,  and  that  the 
English  company  had  accordingly  made  that  the  amount  of  their  declared  risk. 
It  was  contended  that,  under  the  first  part  of  the  7th  section  of  that  Act,  a  dog 
clearly  fell  under  the  category  of  animals,  and  therefore  the  limit  of  liability 
must  be  £2,  afterwards  set  down  as  against  *  sheep  and  pigs.'  It  was  stated 
that  such  had  been  ruled  in  the  English  Courts,  and  the  case  was  continued  for 
citation  of  such  authority,  always  receiving,  and  entitled  to  receive,  respect  in 
the  Courts  of  Scotland,  but  the  production  was  not  satisfied.  The  Sheriff-Sub- 
stitute demurs  to  adopt  this  strange  reading  of  the  Statute.  He  admits  that 
the  canine  family  are  entitled  to  rank  under  the  general  class  of '  animals/  but 
he  cannot  find  grounds  to  place  them  in  the  same  natural  selection  as  sheep  and 
pi^  This  would  be  as  gross  a  violation  of  nature  as  that  of  the  gender  in 
this  case.  The  Statute  allows  companies  to  make  conditions  limiting  liability 
as  to  oZ/  animalSj  but  restricts  that  liability  where  no  such  condition  has  been 
made  to  £50  for  horse,  £15  for  '  neat  cattle,'  and  £2  for  ^  sheep  and  pigs.'  If 
to  escape  the  proper  liability  dogs  are  entitled  to  take  rank  with  *  sheep  and 
pigs '  tnere  would  be  no  greater  violence  done  to  the  language  of  the  clause 
and  to  nature  in  raising  them  to  the  class  of  horses  and  neat  cattle. 
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"  On  the  whole  the  Sheriff-Substitute  is  of  opinion  that  the  dog  was  securely 
delivered  at  Perth  to  the  defenders'  company  with  the  le^al  liiibility  to  deliver 
it  Thev  have  failed  to  implement  this  obligation,  or  to  liberate  themselves  by 
any  legal  exemption. 

"  It  is  not  for  the  pursuer  to  disentangle  the  mystery  whereby  one  animal  hfta 
been  substituted  for  another.  As  to  the  value,  it  is  just  he  should  have  fair 
value,  neither  on  the  one  hand  illusory  or  on  the  other  excessive.  The  company 
offered  £ly  but  which  was  rejected.  On  the  face  of  the  evidence,  ;£10,  oeing 
the  amount  of  the  first  offer  made  for  the  animal,  should  be  ample  satisfaction, 
and  the  company  of  course  is  entitled  to  receive  the  vicar  of  Lancaster  so  far  to 
meet  their  unaccountable  loss  of  the  rector.  Therefore  decree  will  l)e  given  at 
the  instance  of  the  pursuer  against  the  defenders  for  the  sum  of  ^10  sterling, 
with  costs.  H.  B." 


SHERIFF  COURT  OF  ABERDEEN  AND  KINCARDINK 

Sheriffs  Smith  and  Thomson. 

Magistrates  and  Minister  op  Kintorb  v,  Tait's  Trustees. — July  5, 1872. 

Trustee — Liability. — This  is  a  litigation  regarding  a  legacy  of  £400  of  prin- 
cipal, left  by  the  late  Bailie  Mackay  of  Kintore,  for  behoof  of  the  poor  ol  the 
parish  and  of  the  burgh  of  Kintore.  The  circumstances  are  sufficiently  detailed 
m  the  S.-S.'s  interlocutor  and  note.     The  S.-S.  pronounced  this  interlocutor : — 

"Aberdeen,  3rf  May  1872. — Having  heard  parties'  procurators,  and  made 
avizandum,  and  thereafter  considered  the  cause,  Finds,  as  matter  of  fact,  that 
the  deceased  George  Mackay,  by  his  trust-disposition  and  settlement,  dated  in 
1831,  disponed  to  certain  trustees  his  whole  estate  and  effects  in  payment  inttr 
alia  to  the  pursuers,  in  their  official  capacity,  of  the  sum  of  £400,  to  be  laid 
out  in  good  security,  and  the  interest  to  be  divided  equally  amongst  the  poor 
of  the  parish  and  the  poor  of  the  burgh  of  Kintore :  That  the  said  sum  so  dis- 
poned was  subject  to  a  liferent,  and  that  it  became  payable  to  the  pursuers  on 
20th  December  1853:  that  at  or  about  that  date,  tne  deceased  Thomas  Tait, 
the  defender's  author,  was  in  possession  of  the  funds  set  apart  for  the  said 
legacy,  and  intromitted  therewith :  that  he  handed  the  same  to  his  own  agents, 
Messrs.  J.  and  A.  Blaikie,  formerly  advocates  in  Aberdeen,  who  in  1860  b^ame 
bankrupt :  that  the  defenders  have  failed  to  prove  that  the  said  Messrs.  J.  &  A. 
Blaikie  were  agents  for  the  pursuers  or  their  predecessors  in  office,  or  that 
the  pursuers  acquiesced  in  tne  arrangement  whereby  the  legacy  remained  in 
Messrs.  Blaikie's  possession :  that  in  1854  a  discharge  of  the  said  legacy,  in- 
tended to  be  executed  by  the  legatees  in  trust,  was  prepared,  and  was  signed  by 
the  minister  of  the  parish,  but  by  none  of  the  other  legatees  in  trust :  that  it 
has  not  been  proved  that  the  minister  had  any  authority  to  represent  or  to  act 
for  his  co-legatees ;  Finds,  as  matter  of  law,  that  the  defender's  author  was 
guilty  of  such  negligence  in  failing  to  pay  over  the  said  legacy  to  the  pursuers 
and  to  get  a  discharge  therefor,  as  to  render  him  personally,  and  now  his  e-state, 
liable  in  payment  thereof :  therefore,  decerns  against  the  defender  in  terms  of 
the  conclusions  of  the  libel,  but  under  deduction  as  also  libelled :  finds  the 
pursuers  entitled  to  expenses.  John  Comrie  Thomson. 

"  Note. — If  the  view  which  has  been  adopted  in  the  preceding  interlocutor  be 
correct,  the  result  to  the  defenders  is  certainly  attended  with  considerable  bard- 
ship.  There  can  be  no  doubt  that  their  author,  Mr.  Tait,  acted  in  optv*na  juje, 
and  with  a  desire  to  do  what  was  strictly  fair  and  honest  to  the  beneficiaries 
under  the  trust  which  it  fell  to  him  to  administer,  but  the  S.-S.  is  unable  to 
find  any  legal  ground  on  which  it  can  be  successfully  maintained  that  liability 
for  payment  of  the  legacy  in  (question  does  not  attach  to  Mr.  Tait's  estiite.  II o 
uplifted  the  money  and  put  it  into  the  hands  of  his  own  agents,  the  Messrs. 
Blaikie.  It  stands  in  his  private  account  in  their  books  down  to  the  end  of 
1857.     At  that  time  it  seems  to  have  been  transferred  to  an  account  with 
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Mackay's  executors,  and  down  to  Messrs.  Blaikie's  failure  there  is  nothing  to 
show  that  the  legacy  was  ever  paid  to,  or  put  to  the  credit  of,  the  legatees,  the 
present  pursuers,  or  their  official  predecessors.     But  it  is  maintained  by  the  de- 
lenders  (I)  that  Messrs.  Blaikie  were  truly  agents  for  the  pursuers,  and  that  it 
was  with  their  authority  that  the  money  was  placed  and  remained  in  Messrs. 
Blaikie's  custody ;  and  (2)  that  the  actings  of  one  of  the  pursuers,  namely,  the 
minister  who  signed  a  dischai^e  for  the  legacy,  were  authorized  by  and  bind  the 
whole  body.     These  are  questions  of  fact,  and  a  proof  of  them  was  allowed  and 
has  been  led.     The  S.>S.  is  of  opinion  that  the  defenders  have  not  succeeded  in 
establishing  either  averment     As  to  the  first,  it  will  be  observed  that  the 
money  seems  to  have  been  in  the  first  place  put  into  the  hands  of  Messrs. 
Blaikie  before  it  was  clear  that  the  pursuers  were  entitled  to  it     Otlier  pai-ties 
claimed  it,  and  the  question  of  right  had  to  be  determined  in  a  process  of  sub- 
mission.   At  the  beginning,  therefore,  the  Messrs.  Blaikie  received  the  money 
only  as  Mr.  Tait's  agents.     It  is  true  that  by  a  very  natural  arrangement  these 
law  agents  were  employed  to  lay  the  question  in  dispute  before  the  arbiter,  and 
in  doing  so  they  acted  as  agents  for  all  the  parties  to  the  reference.     But  it  is 
not  to  be  inferred  that  the  mandate  which  they  held  to  act  for  the  pursuers  in 
that  particidar  case  is  to  be  extended  beyond  it     It  is  true  that  the  minister 
seems  to  have  acquiesced  in  allowing  the  money  to  remain  with  Messrs.  Blaikie ; 
but  there  is  no  evidence  that  he  had  any  authority  to  do  so,  and  such  a  delega- 
tion of  power  by  a  body  of  trustees  is  not  to  be  assumed.     So  long  as  things 
went  well  with  Messrs.  Blaikie  no  harm  was  done.     But  it  is  thought  that  the 
failure  on  Mr.  Tait's  part  to  get  a  discharge  of  the  legacy  from  any  except  one 
of  the  legatees  cannot  be  regarded  in  the  eye  of  the  Taw  as  anything  else  than 
'supine  negligence,'  and  that  in  a  question  with  defenders  his  estate  must 
make  good  the  loss  occasioned  by  Messrs.  Blaikie's  bankruptcy.     The  length  of 
time  which  has  been  allowed  to  elapse  is  certainly  unfavourable  to  the  pursuers' 
case;  but  the  defenders  have  not  specifically  set  forth  any  disadvantage  to 
which  they  have  been  put  by  loss  of  uuportant  evidence,  or  otherwise. 

J.  C.  T.» 
The  defrs.  appealed.  The  Sheriff  pronounced  this  interlocutor: — 
**  Edinburgh,  bth  July  1872. — The  Sheriff  having  considered  the  reclaiming 
petition  for  the  defenders  against  the  interlocutor  of  3d  May  1872,  with  the 
answers  thereto  for  the  pursuers,  and  having  also  considered  the  record,  proof, 
productions,  and  whole  process,  dismisses  the  appeal,  affirms  the  interlocutor 
appealed  against,  and  decerns.  J.  Guthrie  Smith. 

"  JSote. — That  a  trustee  is  liable  for  the  loss  of  a  trust  fund  caused  by  the  frau- 
dulent act  of  his  solicitor,  although  in  employing  such  solicitor  he  may  have 
exercised  ordinary  care  and  discretion,  is  a  principle  of  familiar  application,  of 
which  the  case  of  Bostock  v.  Flayer,  2l8t  November  1865,  L.  R.  1  Eq.  26,  is  a 
recent  and  instructive  illustration.  Of  the  two  innocent  persons,  one  of  whom 
must  suffer  by  the  wrongful  acts  of  the  solicitor,  it  is  better  that  the  loss  should 
fall  on  him  who  trusted  the  deceiver  rather  than  a  stranger.  If,  therefore, 
Messrs.  Blaikie,  in  whose  hands  this  fund  was  lying  at  the  time  of  their  bank- 
ruptcy in  1860,  were  only  the  agents  of  Mr.  Tait,  the  trustee,  there  can  be  no 
doubt  whatever  that  the  defenders  are  bound  to  make  good  the  loss.  The  ques- 
tion then  is,  Were  the  Messrs.  Blaikie,  agents  of  the  pursuers,  to  receive  this 
money  ?  A  trustee  paying  a  legacy  to  an  agent  of  ttie  person  named  in  the 
will  is  bound  to  mUisfy  himself  as  to  the  genuineness  of  Uie  agent's  authority, 
and  although  this  authority  need  not  be  in  writing,  as  Mr.  Lewin  observes,  'no 
trustee  would  act  prudently  if  he  parted  with  tlie  fund  to  an  agent  without 
some  document,  prfxlucfljle  any  moment,  by  which  he  could  establish  the  facta 
of  the  jigency '  ( Lewin  ow  Tmsts,  285).  It  is  not  enough  for  the  defenders  to 
show  that  the  Messrs.  Blaikie  were  the  pursuers'  agents  for  some  purposes,  A 
man  may  be  so  without  having  any  authority  to  uplift  money,  of  which  a  case 
recently  decided,  arising  out  of  the  same  failure,  is  an  example  {Falconer  y, 
DalrympU,  6th  December  1870,  9  Macph.  212).  The  question  is.  Did  the 
Blaikies  ever  receive  any  authority  from  the  Magistrates  of  Kintore  to  uplift 
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this  money  from  the  trust-estate  for  their  behoof.  Of  this  there  is  literallY  no 
evidence  whatever.  A  difficulty  having  arisen  soon  after  the  passing  oi  the 
Poor  Law  Amendment  Act  as  to  the  persons  who,  under  the  terms  of  the  will, 
were  in  titulo  to  receive  the  legacy,  a  deed  of  submission  was  entered  into  to 
the  late  Mr.  Moir,  and  as  Mr.  Blaikie  had  hitherto  managed  the  affairs  of  the 
trust  for  Mr.  Tait,  the  trustee,  all  parties  appear  to  have  acquiesced  in  his 
carrying  through  the  proceedings  befoije  the  arbiter ;  but  when  Mr.  Moir  de- 
cided in  July  1854  that  the  fund  did  not  fall  to  l)e  paid  to  the  Parochial  Board 
of  Kintore,  but  to  the  parish  minister  and  the  Magistrates  and  Town  Council 
of  the  burgh,  nothing  whatever  was  done  by  these  parties  to  constitute  the 
Messrs.  Blaikie  their  agents  to  receive  the  money.  The  Sheriff  is  therefore 
driven  to  the  conclusion  that  although  the  case  is  another  instance  of  the  risks 
attending  the  office  of  a  trustee,  the  interlocutor  of  the  S.-S.  holding  the  de- 
fenders liable  must  be  affirmed.  J.  G.  S." 

Sheriffs  Smith  and  Wilson. 
Aberdeen  County  Road  Trustees  v.  Russell — March  1, 1872. 

Road — General  Turnpike  Act — Erection  of  buildings  unthin  2b  feet  from  centre  of 
turnpike  road. — By  sec.  91  of  1  &  2  Will.  IV.  c.  43,  it  is  enacted  that  no  houses, 
walls,  or  other  buildings  above  7  feet  high  shall^be  erected  without  the  consent 
of  the  trustees  previously  obtained  in  wi'iting,  and  no  new  enclosures  or  planta- 
tions shall  be  made,  within  the  distance  of  25  feet  from  the  centre  of  anv  turn- 
pike road,  without  prejudice  always  to  any  farther  powers  and  autLorities 
vested  in  any  turnpike  trustees  thereauent  by  any  local  Act  of  Parliament ; 
and  no  pllice  out  of  which  the  trustees  of  any  turnpike  road  have  been  in  the 
use  of  taking  materials  shall,  \^athout  the  consent  of  the  trustees  previously  ol>- 
tained  in  writing,  be  in  any  way  shut  up  or  enclosed,  under  the  penalty  of  .£5 
for  every  such  offence,  and  the  expense  of  demolishing  such  house,  wall,  or 
building,  or  of  removing  such  enclosure  or  planttition  ;  and  the  Sheriff  of  the 
county  and  Justices  of  the  Peace  are  hereby  authorized  and  empowered,  on 
application  by  any  one  of  the  turnpike  trustees,  or  their  clerk,  to  order  such 
house,  wall,  building,  enclosure,  or  planttition,  to  be  pulled  down  or  removed 
at  the  expense  of  the  person  erecting  or  making  the  same,  or  of  the  occupier  or 
owner  of  the  ground;  nor  shall  the  enclosing  of  such  place,  out  of  which 
materials  shall  have  been  taken,  as  aforesaid,  preclude  the  trustees  of  any  tuni> 
pike  road  from  re-opening  and  using  the  same.  The  Aberdeenshire  Roads  Act 
1865,  incorporates  the  clause  cited. 

Respondent  was  in  course  of  erecting,  on  groimd  belonging  to  him,  {^  build- 
ing situated  within  the  distance  of  24  feet  from  the  centi-e  of  said  highway,  and 
alleged  to  be  upwards  of  7  feet  in  heiglit,  and  the  Road  Trustees  brought  this 
petition  for  interdict,  the  circumstances  of  which  appear  from  the  following 
judgments : — 

"  Aberdeen,  22d  February  1872. — Ha\4ng  considered  the  cause,  Finds  (1)  that 
the  building  libelled  in  the  petition  as  having  been  begun  to  be  erected  by  the 
respondent  is  situated  in  part  within  the  distance  of  25  feet  from  the  centre  of 
the  highway  libelled  in  the  petition ;  (2)  that  it  is  intended  that  said  building 
shall  exceed  7  feet  in  height ;  (3)  that  the  respondent  has  not  obtained  the  con- 
sent of  the  petitioners  to  said  erection ;  (4)  that  the  respondent  has  made  no 
averments  relevant  to  except  the  proposed  building  from  the  operation  of  the 
Act  1  &  2  Will.  IV.  c.  43,  sec.  91,  as  incorporated  in  the  Aberdeenshire  Roads 
Act  1865,  sect  4,  which  prohibits  such  an  erection  without  such  consent ;  there- 
fore interdicts  the  respondent  as  craved  from  proceeding  with  the  erection 
within  the  distance  of  25  feet  from  the  centre  of  said  highway  of  any  part  of 
said  building  to  a  greater  height  than  7  feet ;  and  in  order  that  this  interlocutor 
may  be  effectually  carried  out,  remits  to  James  Matthews,  architect,  Aberdeen, 
to  lay  down,  on  the  plan  already  lodged  by  him,  the  central  line  of  said  high- 
way ;  finds  the  respondent  liable  in  ^e  expenses  hitherto  incurred ;  allows  an 
accounti  &c  J.  Dovs  Wilson. 
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"  Note, — ^The  interpretation  of  the  enactments  founded  on  by  th6  petitioners  is 
not  very  easy.  The  leading  statute  says  *  that  no  houses,  walls,  or  other  build- 
ings above  7  feet  high  shall  be  erected  without  the  consent  of  the  trustees  pre- 
viously obtained  in  writing,  and  no  new  enclosures  or  plantations  shall  be 
made  within  the  distance  oi  26  feet  from  the  centre  of  any  turnpike  road;' — 
the  wortls  are  so  absolute  that  if  they  were  carried  out  literally  their  effect 
would  be  very  injurious  in  many  cases,  and  the  conclusion  is  therefore  almost 
unavoidable  that  they  must  sometimes  be  capable  of  some  kind  of  interpreta- 
tion. The  S.-S.  has,  however,  not  been  able  to  see  that  there  is  any  ground 
for  controlling  their  meaning  in  the  present  case. 

"  Two  defences  have  been  maintained — (1)  that  the  building  was  not  in  point 
of  fact  within  25  feet  of  the  centre  of  the  road ;  and  ^2)  that  the  building,  being 
merely  the  re-erection  of  a  building  on  an  old  site,  tne  statutes  do  not  apply. 

"  The  first  defence  is  negatived  by  the  architect's  report.  Owing  to  the  peculi- 
arities of  the  site  there  may  be  some  difficulty  in  laying  down  the  e^act  central 
line  of  the  road  at  the  particular  place,  but  even  taking  the  line  in  the  most 
favourable  way  for  the  respondent,  there  is  no  doubt  that  his  building  falls 
largely  within  the  prohibited  distance. 

"  The  second  defence  does  not  appear  to  be  well  founded  in  the  circumstances. 
Had  this  been  simply  the  case  of  taking  down  an  old  house  and  erecting  a  new 
one  as  part  of  one  and  the  same  operation,  the  trustees  might  have  had  no 
interest  to  interfere.  But  the  case  is  one  of  a  proposal  to  re-occupy  a  building 
site  'which  has  been  allowed  by  the  owner  to  fall  out  of  use.  When  the  i-e- 
spmdent  purchased  the  site  in  1853  it  apiiears  that  there  was  a  dwelling-house 
on  it  in  a  somewhat  dilapidated  state.  Latterly  the  house  became  a  perfect 
ruin,  and  it  had  to  be  taken  down  as  totally  uninhabitable.  These  facts  are  set 
forth  in  article  2  of  the  respondent's  statement  From  a  minute  subsequently 
ordered  to  be  given  in  by  nim,  it  appears  that  part  of  the  building  fell,  and 
that  the  interval  between  the  falling  or  taking  down  and  the  commencement 
of  ojierations  to  rebuild  was  about  two  years.  These  circumstances  seem  tp 
distinguish  this  case  from  one  where  the  taking  down  of  the  old  and  the  re- 
building of  the  new  are  parts  of  the  same  operation.  It  is  not  clear  that  the  trus- 
tees cotud  have  been  prevented  from  interfering  even  in  such  a  case,  but  where 
the  erection  of  the  new  house  is  an  entirely  independent  operation,  separated 
by  a  considerable  interval  of  time,  the  S.-S.  does  not  see  how  the  erection  can 
escape  from  the  scope  of  the  statutes.  To  hold  that  it  did  so  would  be  to  hold 
that  the  statutes  did  not  apply  wherever  at  any  former  period  there  had  been 
any  building  on  the  site.  This  would  be  to  introduce  an  exception  which  the 
statutes  have  hot  made,  and  which  it  was  most  probably  never  intended  to 
make.  There  is  no  particular  hardship  in  requiring  the  consent  of  the  trustees 
to  be  given  before  sites  on  which  dilapidated  buildings  have  gone  to  ruin  are 
reoccupied ;  while,  if  this  consent  be  not  requisite,  opportunities  for  carrying 
out  public  improvements  at  a  moderate  cost  might  often  be  lost. 

"  The  S.-S.  nas  been  unable  to  find  any  authority  bearing  directly  on  the  case ; 
but  there  is  a  judgment  bv  Lonl  Kinloch  (in  Cochrane  y.  Mason,  Ist  March 
1866,  unreported),  which  throws  some  light  on  it  bv  way  of  contrast.  In 
that  case  Lord  Kinloch  (a  copy  of  whose  note  will  be  found  in  the  process) 
held  a  somewhat  similar  enactment  not  to  apply ;  but  the  circumstances  on 
which  he  relied  in  doing  so  go  far  to  show  that  the  enactment  must  be 
applied  in  the  present  case.  In  the  first  place,  the  enactment  differed  in 
being  much  more  stringent,  there  being  no  power  to  build  within  the  pro- 
hibited distance  even  with  the  consent  of  the  trustees.  In  the  next  place,  the 
taking  down  of  the  old  building  and  the  re-erection  of  the  new  appear  to  have 
been  part  of  the  same  operation.  In  the  third  place,  the  site  was  m  the  middle 
of  a  close  built  street  of  a  town,  and  in  such  a  position  that  enforcing  the 
statute  could  have  done  the  public  no  good,  while  it  would  have  done  the  owner 
a  great  deal  of  harm ;  whereas,  in  the  present  case,  the  proposed  building  is  on 
what  IB  much  more  of  a  country  road  tnan  of  a  street,  projects  beyond  the  line 
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of  the  other  houses,  and  would  prevent  the  very  necessary  improvement  of  a 
narrow  awkward  corner. 

"  It  was  contended  that  the  construction  which  the  petitioners  put  on  the 
statute  founded  on  would  be  attended  with  j^reat  haixiship,  as  it  would  give 
them  the  power  of  keeping  the  respondent  indennitely  from  using  the  site,  while 
they  would  be  under  no  obligation  to  use  it  themselves ;  and  that,  as  they  had 
now  had  the  opportunity  of  giving  notice  to  the  res^wndent  of  their  intention 
to  take  the  land  under  their  statutorv  powers,  and  had  not  availed  themselves 
of  it,  the  interim  intertlict  should  'be  recalled.  This  would  be  treating  the 
statute  very  much  as  if  it  entitled  the  petitioners  to  notice  only  of  the  proposal 
to  build,  so  as  to  give  them  the  opportunity  of  saying  whether  they  nxniired  it. 
The  statute,  however,  means  more  than  this.  The  statute  (4  Cieo.  1  V.  c  49, 
sec.  88,  which  it  rejjealed,  and  came  in  place  of,  gave  the  road  trustees  right  to 
notice  only ;  but  that  provision  must  have  been  found  insufficient  to  protect 
their  inter^ts,  because  it  is  not  repeated  in  the  subsequent  statute,  and  build- 
ings are  not  absolutely  prohibited  without  the  trustees^^  consent  In  giving  or 
refusing  this  consent,  it  is  to  be  pi-esumed  that  the  trustees  will  act  reasonably. 
Even  were  they  to  act  vexatiously  (which  is  very  unlikely),  the  respondent 
would  not  be  without  his  remedy,  because  in  such  a  case  an  application  to 
control  them,  directed  to  the  equitable  jurisdiction  of  the  Court  of  Session,  would 
be  competent  to  him.  J.  D.  W." 

The  defenders  appealed.     The  Sheriff  pronounced  this  interlocutor : — 

"  Edinburgh^  Isi  March  1872. — The  Sheriff  having  considered  the  reclaiming 
petition  for  the  respondent  against  the  interlocutor  of  22d  January,  with  the 
answer  thereto,  and  having  also  considered  the  record,  productions,  and  whole 
process,  sustains  the  appeal,»recalls  the  said  interlocutor,  in  respect  it  appears 
that  the  building  complained  of  occupies  the  site  of  an  old  building  which  stood 
there  at  the  passing  of  the  statute  1  &  2  Will.  IV.  c.  43,  and  was  lately  re- 
moved :  finds  that  tne  91st  section  of  the  said  statute  founded  on  by  the  peti- 
tioners is  inapplicable  to  the  circumstances  of  the  case :  therefore  recalls  the  in- 
terdict formerly  granted ;  dismisses  the  petition ;  finds  the  petitioners  liable  in 
expenses ;  allows  an  account  thereof  to  oe  lodged,  and  remits  the  same,  when 
lodged,  to  the  auditor  to  tax  and  report ;  and  decerns. 

J.  Guthrie  Smith. 

"Note. — The  General  Turnpike  Act  imposes  certain  penalties  on  persons  guilty 
of  an  encroachment  on  the  public  highway.  By  sections  90  &  91  it  is  in  sub- 
stance enacted,  (1)  that  if  any  person  shall  encroach,  by  making  any  dwelling- 
house  or  other  building  on  any  turnpike  road,  without  the  consent  in  writing 
of  the  trustees  or  their  surveyor,  he  may  be  fined  in  the  sum  of  £5,  and  the 
building  may  be  taken  down  at  the  expense  of  the  person  so  offending ;  (2) 
power  is  given  to  the  Sheriff,  &c.,  to  order  any  house  or  other  building  erected 
without  the  written  consent  of  the  trustees,  within  a  distance  of  25  feet  from 
the  centre  of  the  road,  to  be  pulled  down  or  removed  at  the  expense  of  the  per- 
son erecting  the  same,  or  of  the  occupier  or  owner  of  the  ground. 

"  It  appears  to  the  Sheriflf  that  these  two  sections  are  substantially  one  enact- 
ment. The  thing  meant  to  be  made  illegal  is  encroaching  on  a  public  highwav. 
For  the  purpose  of  the  enactment  the  public  road,  whatever  its  actual  widtli, 
is  to  be  taken  as  bounded  by  a  line  parallel  to  a  line  passing  through  its  centre 
at  the  distance  of  25  feet.  And  if  any  portion  of  the  intervening  spare  is  private 
proi>erty,  in  order  that  it  may  1k3  at  all  times  available  for  the  j)urj)ose  of  widen- 
ing the  road,  if  the  trustees  require  it,  no  buildings  are  to  be  erected  thereon 
without  their  consent 

"  Now,  in  so  enacting,  the  Legislature  must  have  had  in  view  the  state  of  things 
existing  at  the  date  of  the  Act.  Parliament  must  have  been  well  aware  that 
^any  a  turnpike  road  was  lined  with  houses  which  had  stood  there  past  human 
memory,  and  as  no  power  is  given  to  pull  down  and  remove  these  buildings, 
the  inference  is  obvious  that  it  was  not  intended  to  create  a  clear  space  of  25 
feet  by  the  mar^n  of  any  public  road,  but  merely  to  keep  it  clear  in  these 
places  in  which  it  was  clear  already.    It  is  also  significant  that  there  is  no  pro- 
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Hbition  against  making  repairs  or  alterations  on  existing  buildings  within  the 
prescribed  distance,  or  against  the  complete  reconstruction  of  the  premises,  e.g., 
by  putting  on  an  additional  storey,  or  converting  a  dwelling-house  into  a  shop. 
In  other  words,  a  distinction  is  made  between  buildings  and  additions  to  build- 
ings. It  is  the  former  only  which  are  within  the  Kcope  of  the  enactment.  And 
hence  it  follows  that  the  true  meaning  of  the  section  is  this — when  a  person  is 
about  to  erect  a  new  building  on  ground  not  hitherto  occupied  by  existing 
buildings,  he  may  be  required-to  keep  back  tlie  front  wall  to  the  distance  of  25 
feet,  otherwise  he  ^ill  be  guilty  of  a  constructive  encroachment  on  the  public 
highway ;  but  if  a  building  has  been  there  before,  which  has  been  taken  down 
for  the  purix)se  of  being  rebuilt,  or  has  fallen  from  age  and  decay,  the  new  erec- 
tion within  the  old  boundaries  may  be  treated  as  a  mere  change  in  the  style  of 
the  structure,  and  is  no  encroachment  in  the  sense  of  the  Act  of  Parliament. 

"  Construed  in  any  other  manner,  the  statute  would  produce  consequences 
which,  in  one  view,  would  be  attended  with  great  public  inconvenience,  and  in 
another,  would  operate  the  greatest  possible  injustice.  In  course  of  time  the 
line  of  houses  in  a  village  would  assume  a  ludicrously  broken  and  fragmentary 
character,— the  old  and  the  worse  looking  pushing  themselves  forward  into  a 
position  of  unnatural  prominence,  the  more  modern  and  tasteful  structures 
retiring  with  inexplicable  modesty  a  considerable  distance  to  the  rear.  The 
result  would  be  extremely  unsatisfactory  in  any  point  of  view ;  while,  as  regards 
the  effects  on  the  proprietors  themselves,  the  cont>equences  would  be  no  less  so. 
When  a  man  is  bunding  by  the  side  of  a  public  road,  ne  has  usually  room  enough 
and  to  spire,  and  there  is  no  hardship  in  requiring  him  to  keep  back  a  short 
distance  from  the  public  road;  but  in  such  a  case  as  this,  in  a  town  or  village 
like  Old  Deer,  the  property  may  l)e  surrounded  by  houses  and  buildings  on  every 
side,  and  it  is  not  possible  for  the  owner  to  go  farther  back.  He  must  either 
build  as  he  proposes  or  not  build  at  all ;  and  he  will  be  forced  to  make  a  gift  to 
the  public  of  a  valuable  site  which  may  have  cost  him  a  considerable  sum  of 
money.  Very  likely  it  would  be  a  great  public  improvement  if  the  street  in 
question  were  considerably  widened  by  the.demolition  of  the  respondent's  build- 
ings ;  but  in  that  case  the  Sheriff  is  of  opinion  that  the  ground  should  be  taken 
and  \)^u\  for  in  the  usual  way.  In  section  61  power  is  conferred  on  the  trustees 
to  extend  any  road  to  the  width  of  40  feet,  on  making  full  satisfaction  to  the 
proprietors  or  occupiers  of  any  ground,  buildings,  or  fences,  taken  or  removed 
for  the  purpose  of  such  widening,  over  and  above  the  width  of  20  feet.  The 
statute  therefore  does  not  seem  to  give  any  support  to  the  idea  that  public  im- 
provements may  be  carried  out  at  the  private  proprietors'  expense. 

"  The  conclusion,  then  to  which  the  Sheriff  has  come,  is  that  the  section  of  the 
statute  founded  on  is  inapplicable  to  the  present  case,  and  it  is  a  great  satisfac- 
tion to  him  to  find  that  the  same  principles  of  construction  X^'ere  applied  by 
Loid  Kinloch  to  a  very  similar  clause  occurring  in  the  Ijanarkshire  Boad  Act, 
under  which  it  was  attempted  to  stop  the  rebuilding  of  an  old  tenement  in  the 
town  of  Strathaven.  The  parties  appear  to  have  acquiesced  in  the  judgment 
(Cochrane  v.  Mason,  March  1,  1866),  and  the  Sheriff  holds  himself  bound  by  it, 
as  he  is  unable  to  see  that  there  is  any  material  distinction  between  the  two 
cases." 


fiottB  of  Casts  in  Qloixxt  of  Session. 

FIRST  DIVISION. 

Pic  KEN  V.  Arc  ND  ALE  &  Co. — July  13. 

Proof—Onus — Admusions — Account — Athiitional  Proof  after  both  parties  have 
renounced  probation. — Action  in  the  Sheriff  Court  of  Ayrshire  by  hat  manufac- 
turera  in  Glasgow,  against  Picken,  a  bonnet  manufacturer  in  Kilmarnock,  for  £83, 
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14a.  4d.,  being  the  balance  on  a  debit  and  credit  account  between  the  parties. 
Pursuers  -alleged  that  they  had  made  advances  to  defr.  by  bills,  in  cash,  and 
in  return  goods,  to  the  amount  of  £b03,  1 58.,  while  defr.  sold  to  them  goods 
to  the  value  only  of  £420.  The  defr.  lodged  an  account  agreeing  with,  ex- 
cept that  three  items  of  goods  supplied  by  him  were  entered  on  the  credit 
fliae,  bringinjj  up  the  whole  amount  of  goods  supplied  to  £495.  The  bills  were 
admitted  to  have  been  accepted  by  the  pursuers  "for  value  received*'  to  the 
amount  of  £465,  and  the  defr.  contended  that  the  presumption  that  they  were 
accepted  for  value  could  not  be  redressed  but  by  writ  or  oath.  The  S.-S.  gave 
effect  to  this  contention,  but  the  Sheriff  (Campbell)  allowed  a  proof  at  lai^e,  on 
the  ground  that  the  question  between  the  parties  was  really  one  of  accounting. 
At  tne  diet  fixed  for  proof,  pui-suer  renounced  probation,  and  defr.  did  so  also 
in  a  separate  minute.  The  Sheriflf  then  found  the  defr.  liable  in  the  balance 
sued  for  to  the  amount  of  £78,  96.  4d.,  on  the  ground  that  his  own  account 
showed  that  the  bills  had  not  been  given  for  value  at  the  time,  the  balance  in 
Jiis  favour  at  the  dates  of  the  respective  bills  being  much  less  than  the  sums 
which  they  bore,  and  that  he  had  admitted  by  said  account  that  the  debtor  side 
of  the  pursuer's  account  was  substantially  correct,  while  he  had  failed  to  prove 
that  hft  had  furnished  the  three  items  in  dispute  between  the  parties. 

Defr.  appealed,  and  contended  that  the  Sheriff  was  wrong  in  point  of  law  in 
taking  the  admission  in  the  record  and  account  without  the  qualifications  an- 
nexed ;  and  that  it  was  necessary,  where  a  pursuer  adduced  no  evidence,  but 
rested  his  case  on  an  account  given  in  by  defr.  and  admissions  made  by  him,  t 
look  at  both  sides  of  the  account.     At  the  end  of  the  debate,  the  pursuer  aske 
to  be  allowed  to  lead  additional  proof  in  this  Court.     The  Court  held  thai 
although  it  was  quite  within  their  power  to  do  so,  under  s.  72  of  the  Court  a 
Session  Act,  1868,  this  was  not  a  case  in  which  it  was  right  to  do  so.     Both 
parties  had  entered  into  a  deliberate  contract  to  renounce  probation,  and  there 
was  no  i-eason  shown  for  relieving  the  pursuer,  the  defr.  resisting,  from  the  con- 
seniiences  of  such  a  contract. 

The  majority  of  the  Court  held  that  the  Sheriff  had  gone  wrong.  This  case 
was  d  fortiori  of  the  case  of  MilTie  v.  Donaldson,  June  10,  1852,  14  D.  849,  in 
which  it  was  laid  down,  after  full  consideration,  that  where  a  pursuer  left  liis 
case  to  rest  entirely  upon  the  admissions  of  defr.,  these  admissions  must  be 
taken  subject  to  the  qualifications  attached  to  them,  and  that  as  it  was  open  to 
the  pursuer  to  disprove  any  quality  attached  to  the  admission,  there  was  no 
room  for  the  distinction  of  extrinsic  and  intrinsic  qualities  as  in  an  oath  of 
reference.  In  that  case  and  in  Campbell  v.  APGartney  in  the  same  volume,  Lord 
Wood  clearly  explained  the  law,  and  it  was  too  late  to  enter  into  the  question 
of  its  soundness  or  expediency.  Here  no  admission  was  made  by  defr.  which 
did  not  contain  within  it  the  averment  that  the  goods  fumidied  by  him 
amounted  to  £495,  instead  of  £420,  as  alleged  by  the  pursuer.  The  account 
lodged  by  the  defr.  admitted  that  the  debit  side  of  the  account  against  him  an- 
nexed to  the  summons  was  correct ;  but  it  was  a  well-established  rule  that  both 
sides  of  an  account  founded  on  must  be  looked  at,  and  the  other  side  of  defr.'s 
account  brought  out  a  balance  against  him  of  only  £2,  IBs.  3d.,  which  was  all 
that  pursuer  could  get  decree  for. 

Lord  Deas  dissented,  and  while  agreeing  with  the  doctrine  of  the  cases  cited, 
held  that  a  defr.  in  an  action  of  this  kind  might  so  state  his  defence  as  to  reduce 
the  question  to  be  a  question  as  to  certain  specific  Quantities.  Here  defr.  had 
admitted  everything  in  pursuer's  account  to  be  right  except  certain  specifietl 
things  for  which  he  said  he  ought  to  have  got  credit,  and  the  furnishing  of 
which  he  ought  to  have  proved. 

Sheriff's  judgment  reversed,  and  defr.  found  entitled  to  expenses  in  both 
Courts. 

Act. — GuihrU,    Agent — Jtarnes  Mason,  S.S,C. Alt, — Scott.  HcUL    Aaents— 

J.dtRD,  Boss,  IV.S.  ^ 
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EIGHTS  OF  WOMEN  AMONG  THE   OLD 

SCANDINAVIANS. 

If,  as  many  writers  have  been  inclined  to  think,  the  position  of 
woman  is  an  indication  of  the  state  of  civilization  of  a  people,  the 
old  Scandinavians  were  by  no  means  such  barbarians  as  mediaeval 
chroniclers  and  even  many  modem  historians  describe  them. 
Woman  to  them  was  neither  the  senseless  toy  of  an  Eastern  volup- 
tuary, nor  the  degraded  drudge  of  a  savage,  who  knows  no  law 
but  brute  force.  It  is  true  she  had  not  in  many  respects  the  same 
rights  with  man,  but  then  she  had  not  the  same  duties.  She  was 
not  expected  to  engage  in  warfare  or  politics ;  she  could  not  plead 
even  her  own  case  before  tribunals — as  a  compensation  for  this  she 
was  exempted  from  being  summoned.  A  woman  could  not  legally 
contract  a  marriage  without  the  consent  of  her  nearest  male 
relative ;  but  we  find  in  reality  more  instances  where  this  nearest 
male  relative  was  guided  entirely  by  the  wishes  of  his  kinswoman 
in  choosing  a  husband  for  her,  than  where  she  was  compelled  to 
accept  one  against  her  will.  When  married,  she  had  property  of 
her  own  which  her  hasband  was  by  law  prohibited  from  touching; 
and  if  he  infringed  on  her  acknowledged  rights  in  any  way  she 
could  at  once  obtain  divorce  from  him,  and  he  had  to  deliver  up  her 
property.  In  the  Sagas  we  never  hear  of  woman  being  considered 
intellectually  inferior  to  man.  On  the  contrary,  their  intellectual 
superiority  is  in  many  cases  acknowledged.  We  often  find  her 
voice  listened  to  with  deference  in  councils  of  men,  where  matters 
of  the  greatest  importance  were  discussed.  Socially,  woman  was 
in  every  respect  equal  with  man.  At  every  meeting  and  every 
festivity  women  were  present,  and  took  part  in  the  enjoyment 
thereof  equally  with  men.  On  the  whole,  we  may  safely  say,  that 
woman  among  the  ancient  Scandinavians  enjoyed  in  most  respects 
as  great  liberty  as  she  does  at  the  present  day,  and  in  some  respects 
even  greater  liberty. 
VOL.  XYI.  NO.  cxc. — OCT.  1872^  2  o 
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That  portion  of  the  old  Scandinavian  laws  in  which  women  were 
most  concerned  were  the  marriage  laws.  Some  of  these  were 
however  very  strict  and  very  illiberal  towards  women.  Not  only 
could  a  girl  not  contract  a  legal  marriage  without  the  consent 
of  her  legal  guardian,  but  she  could  even  be  compelled  by  him  to 
marry  entirely  against  her  own  inclinations.  Several  instances  are 
recorded  in  the  Sagas,  where  the  father  decided  upon  a  marriage  for 
his  daughter,  not  only  without  consulting  her  at  all,  but  even  in 
direct  opposition  to  her  declared  wishes.^  If  the  girl  married 
without  the  consent  of  her  father,  or  legal  guardian,  the  marriage 
was  null  and  void  in  the  eyes  of  the  law.  She  forfeited  her  own 
right  to  inheritance,  and  that  of  her  children  also,^  unless  she  and 
her  husband  obtained  her  father's  consent  afberwsuxls ;  and  even  in 
that  case  doubts  were  sometimes  raised  concerning  the  legality  of 
the  marriage.^  The  man  who  married  her  was  liable  to  be  punished 
for  abduction,  and  had  to  pay  a  heavy  fine  to  the  girl's  relatives. 
Widows  were  so  far  better  off  in  this  respect  that  they  could  not  be 
forced  to  marry  any  one  against  their  will ;  yet  they  could  not  con- 
tract a  legal  marriage  without  the  consent  of  their  father  or  nearest 
male  relative.*  Some  of  the  Norwegian  laws  gave  the  same  right 
to  a  girl  who  had  inherited  property  and  was  fifteen  years  of  age. 
She  was  at  liberty  to  marry  whomsoever  she  liked,  with  the  advice 
however  of  her  nearest  male  relatives.* 

When  a  man  was  going  to  marry,  the  first  thing  he  had  to  do 
was  to  ascertain  the  character  and  prospects  of  the  one  whom  he 
was  going  to  woo.  What  he  chiefly  looked  for  was  property,  re- 
spectable and  powerful  family  connections,  skill  in  the  management 
of  household  affairs,  intelligence  and  agreeable  conversation,  and 
last,  not  least,  fine  looks  and  a  certain  amount  of  good  breeding. 
When  the  friends  of  the  suitor  had  ascertained  all  this,  he  either 
went  himself  accompanied  by  his  friends,  or  his  friends  went  on  his 
behalf,  to  the  father  of  the  woman  in  question,  and  begged  her  of 
him  for  their  friend.  Now  it  was  the  father's  turn  to  make  in- 
quiries concerning  the  birth,  position,  exploits  and  character  of  the 
suitor.  This  is  well  illustrated  in  the  following  conversation  be- 
tween two  fathers  who  were  going  to  marry  their  children  together. 
Ufeigr  said  to  Gellir:  "Are  your  daughters  married?"  Gellir  re- 
plied: "No."  Ufeigr  said:  **Wby  not?"  " Because,"  said  Gellir, 
"they  have  not  had  offers  from  wealthy  men  possessing  large 
estates,  and  who  are  of  good  birth  and  well-bred."*  When  these 
inquiries  were  satisfactorily  settled,  the  father  told  the  suitor,  or 
his  representatives,  how  much  property  he  was  going  to  give  his 
daughter.  And  the  suitor  on  his  part  had  to  declare  that  he  was 
willing   to  pay  an  amount  to  the  girl's  father  not  less  than  one 

^  Laxdaela,  ch.  84 ;  Njdla,  ch.  11 ;  Olafs  saga  helga,  ch.  95. 

3  Yn^  Gulathiugslbg,  ch.  2.  '  Egils  saga,  ch.  82 ;  Ffereyinga  saga,  ch.  15. 

*  Njala,  ch.  9 ;  l^uxdaela,  ch.  84 ;  Grdgas  Festathdttr,  ch.  1. 

*  Frostathingslbg,  xL  18.  '  Bandamanna  saga,  p.  29. 
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mark  (8  oz.)  of  silver,  according  to  Grdgas,^  or  one  mark  and  a  half 
according  to  Gulathingslog.  He  bad  also  to  declare  how  much  he 
was  going  to  settle  upon  Ms  wife.  When  the  father  was  poor  and 
the  suitor  a  wealthy  man,  the  latter  sometimes  undertook  to  pay 
his  wife's  dowry  in  addition  to  the  purchase  money  and  the  settle- 
ment.^ The  settlement  of  these  questions  was  essential  to  the 
legality  of  the  marriage.  When  these  preparatory  transactions  were 
concluded,  the  suitor,  or  his  representative,  took  the  father  of  the 
bride  by  the  hand,  and  said:  "  We  call  witnesses  to  the  fact  that 
thou,  N.  N.,  bindest  me  thy  daughter  with  lawful  betrothal,  and 
that  with  taking  hold  of  hands  thou  promisest  me  the  dowry,  and 
engagest  to  fulfil  and  observe  the  whole  of  the  compact  between 
us,  which  has  been  notified  in  the  bearing  of  witnesses,  without 
duplicity,  or  cunning,  as  a  real  and  authorized  compact."*  This 
ceremony  over,  the  time  of  the  wedding  was  appointed.  Sometimes 
it  took  place  a  very  short  time  after  the  betrothal;  sometimes  it 
was  postponed  for  several  years.  Three  years,  however,  seem  to 
have  been  the  longest  date  to  which  the  marriage  could  be  delayed. 
If  the  suitor  went  abroad,  and  did  not  return  within  this  time,  the 
whole  affair  was  at  an  end,  and  the  woman  was  free  to  marry 
another. 

When  the  betrothal  had  been  legally  contracted,  neither  the 
woman's  father,  nor  either  of  the  contracting  parties  themselves, 
could  break  it  off  with  impunity.  The  old  laws  awarded  a  penalty 
of  outlawry  for  a  "breach  of  promise ;"  and  the  guilty  party,  whether 
it  was  the  man  or  the  woman,  was  stigmatized  by  a  dishonourable 
name.  In  the  most  ancient  times  breach  of  promise  was  classed 
with  perjury.* 

The  father  naturally  had  the  right  to  give  away  his  daughter.  If 
he  was  dead,  this  right  devolved  upon  his  son  and  her  brother ;  if 
there  was  no  brother,  then  upon  her  mother.^  This  was  the  only 
case  in  which  a  woman  gave  away  a  woman.  A  son  gave  his 
mother  away;  if  she  had  no  son  and  a  married  daughter,  her 
daughter's  husband  gave  her  away.  The  law  did  not  give  to 
woman  any  vote  in  these  transactions  unless  she  was  a  widow,  and 
their  legality  was  in  no  way  affected  by  her  consent.  It  has 
already  been  said  that  this  law  was  sometimes  suited  upon.  By 
carefully  perusing  the  Sagas  we  shall  nevertheless  find  that  the 
instances  where  the  woman's  consent  was  the  first  condition  are 
more  numerous  than  where  she  was  not  consulted  at  aU  about  the 
matter.  In  spite  of  the  law  women  asserted  their  natural  right  and 
had  their  will.  When  the  chief  of  Laxardalr  wooed  Thorgerdr,  the 
daughter  of  Egill  Skallagrimsson  for  his  son,  Egill  said :  "  I  should 
be  very  glad  to  accept  your  proposal,  but  I  assure  you  that  my 
daughter  will  not  marry  any  one  against  her  wilL"    Whereupon  he 

^  Arfathiittr,  ch.  8.  '  Bandamanna  saga,  p.  81. 

*  Grdgas  Festathittr,  ch.  7*  ^  Gripisapd;  Helreid  Brynhildar. 

»  Njdla,  ch.  86. 
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told  his  daughter  of  the  proposal,  and  she  would  not  hear  anything 
of  it  The  next  day  the  suitor  himself  called  on  her — ^her  father 
not  being  present — and  she  received  him  very  welL  When  he 
urged  his  suit  himself,  she  was  nothing  loth  to  accept  him.  The 
only  thing  she  seemed  to  be  offended  at  in  the  beginning  was,  that 
the  proposal  had  first  been  made  to  her  father,  and  not  to  herself.^ 
When  Njall  called  on  Flosi,  and  told  him  that  he  was  going  to  pro- 
pose to  his  kinswoman  Hildigunnr,  she  was  consulted;  but  she 
said :  "  I  do  not  know  how  this  will  turn  out,  as  this  man  has  no 
leadership  over  men,  and  my  kinsmcm  has  always  said  that  he 
would  not  wed  me  to  a  man  who  was  not  a  chief."  "  If  you  will 
not  marry  him,"  said  Flosi,  **  I  will  leave  you  free."  "  Nay,"  she 
said,  "  I  do  not  say  that  I  will  not  marry  him,  if  you  can  get  him  a 
leadership  over  men ;  but  otherwise  I  will  have  nothing  to  say  to 
the  match,"  ^ 

King  Haraldr  the  severe  said  to  Hakon,  who  was  courting  his 
kinswoman  Eagnhildr :  "  You  must  yourself  settle  that  which  con- 
cerns E^nhildr,  as  to  her  accepting  you  in  marriage;  for  it  would 
not  be  advisable  for  you,  or  any  man,  to  marry  Bagnhildr  without 
her  consent."^  Snorri  the  chief  said  to  a  man  who  asked  his 
daughter  of  him  in  marriage :  ''  My  daughter  shall  marry  that  man 
only  whom  she  likes/'*  Ingibjorg,  the  sister  of  King  Olafr  Trygg- 
gvason,  chose  herself  a  husband.^  Another  Ingibjorg,  the  daughter 
of  an  earl  of  Norway,  was  asked  whether  she  wished  to  accept  her 
suitor  or  not®  Gimnarr  Hlifarson  said  he  could  not  promise  the 
hand  of  his  daughter  to  any  one  until  he  had  consulted  herself  and 
her  mother  about  itJ  When  Bjorn  Hitdselir's  champion  asked 
Oddny  of  her  father,  he  said  he  would  leave  it  to  her  entirely. 
In  one  instance  we  find  a  father  sending  away  a  suitor  with  refusal 
without  consulting  his  daughter.  As  soon  however  as  she  heard  of 
it,  she  sent  her  father  after  the  suitor  to  call  him  back,  saying  that 
she  would  be  glad  to  accept  him.®  King  Eylimi  said  to  his 
daughter  Hjordis:  "You  are  a  wise  woman,  and  I  have  said 
that  you  should  choose  your  husband  yourself."®  It  was  the 
fashion  with  kings*  daughters  to  refuse  the  first  three  suitors,  or 
more,  and  not  to  accept  the  first  one.^^  Ketill  Haengr  made  a 
solemn  vow  not  to  give  his  daughter  in  marriage  to  any  one  against 
her  will.ii  More  cases  might  be  quoted  to  show  that  the  daughter 
was  at  liberty  to  choose  whom  she  liked. 

We  also  see  from  several  instances  mentioned  in  the  Sagas  that 
women  were  hard  to  please,  and  imposed  the  most  arduous  con- 
ditions on  their  lovers.  The  above-mentioned  Eagnhildr  said  to 
Hdkon  when  he  paid  his  addresses  to  her :  ''  I  have  often  to  feel 

*  Laxdaela,  ch.  24.  •  NjAla,  ch.  98. 

'  Haraldar  saga  hardrdda,  ch.  79.  *  Laxdaela,  ch.  7. 

'  Olafs  saga  Tryggvaaonar,  ch.  113.  •  Svarfdaela,  ch.  10. 

7  Haei)sath6ris  saga,  ch.  8.  ^  Biskupasbgnr,  L  54. 

•  Fornaldaraogur,  i.  143.  "  Ibid,  l  386. 
"  Ibid,  iii. 
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that  my  father  Magnus  is  dead  and  gone  from  me,  since  I  must 
marry  a  bdndi;  although  I  acknowledge  you  are  a  handsome  man, 
expert  in  all  exercises.  But  if  King  Magnus  had  lived,  he  would 
not  have  married  me  to  any  man  less  than  a  king ;  so  it  is  not  to 
be  expected  that  I  will  take  a  man  who  has  no  dignity  or  title." 
And  Hakon  did  not  obtain  her  hand  until  he  had  been  made  an 
earL^  Gyda  said  to  Haraldr  the  fairhaired  that  she  would  never 
accept  his  suit,  until  he  had  conquered  the  whole  of  Norway.  Saxo 
Grammaticus  says  that  Thyri  (who  is  said  to  have  been  an  English 
princess)  refused  to  marry  Gormr  the  old,  unless  he  presented  her 
with  all  Denmark  as  a  morning  gift*  What  the  women  of  those 
times  looked  most  for  in  men  was  personal  valour  and  bravery. 
It  is  said  of  a  princess  who  had  two  suitors,  that  she  Would  many 
that  one  who  after  twelve  months  could  show  the  finest  hands. 
Both  went  on  war  expeditions  as  usual  One  of  them,  however, 
took  good  care  of  his  hands,  he  seldom  took  off  his  gloves  and 
never  went  near  a  battle ;  while  others  were  fighting  he  used  to 
superintend  the  cooking.  The  other  on  the  contrary  went  into  the 
thickest  of  the  fight  on  every  occasion,  and  never  thought  of  his 
hands  at  all ;  his  hands  were  therefore  nearly  brown  and  covered 
with  scars.  When  they  returned  to  the  princess  she  declared  the 
hands  of  the  latter  to  be  the  finest  of  the  two,  as  they  bore  marks 
of  having  done  some  good  work.^ 

By  the  Odinn  worshippers  marriage  was  not  permitted  between 
very  near  relations,  such  as  between  brothers  and  sisters,  or  parents 
and  children.*  But  whether  they  did  go  any  further  in  this  direc- 
tion we  do  not  know.  That  some  degrees  of  affinity,  which  are 
now  illicit,  were  permitted  by  the  heathen  Northmen,  we  see  from 
the  fact  that  a  woman  married  two  brothers  one  after  another.* 

The  last  formality  to  make  the  marriage  lawful  and  valid  was 
the  wedding,  called  in  Icelandic  **bnidkaup**  (bride's  purchase). 
The  name  is  very  appropriate,  as  marriage  was  in  reality  a  regular 
matter  of  business,  in  which  both  parties  had  to  pay  a  certain 
amount  of  money  to  insure  the  union  a  certain  basis  of  property 
on  which  it  might  rest  secure.  There  is  however  another  word 
commonly  used  for  this  ceremony  which  possibly  refers  to  entirely 
a  different  way  of  obtaining  a  brida  This  word  is  "  bnidMaup*'  or 
"  brtUlaup"  (bride's  running — running  away  with  the  bride — in  fact, 
a  runaway  match).  From  what  we  know  of  other  primitive 
nations  it  is  not  at  all  improbable  that  the  custom  of  buying  a 
bride  was  preceded  by  the  custom  of  running  away  with  her.  In 
the  old  Swedish  laws  it  is  distinctly  expressed  that  a  bride  shall  be 
**  wooed,  not  taken  away  by  force,"  ^  as  if  the  legislators  had  been 
aware  of  the  custom,  and  wished  to  put  a  stop  to  it  In  the  Sagas 
cases  of  abduction  are  mentioned  several  times,  always  however  in 


^  Haraldar  saga  hardi^a  ch.  49. 

*  Fonialdarsbgar,  ii.  471. 

*  Gisla  saga  S^rssonar. 


'Saxoiz. 

*  Tnglinga  saga,  cIl  7. 

*  Upplandslagen,  Westmannalagaiu 


610         BIGHTS  OF  WOMEN  AMONG  THE  OLD  SCANDINAYIANS. 

the  same  spirit  as  they  have  been  considered  since  that  time ;  and 
it  is  quite  certain  that  within  the  historical  period  the  bargaining 
for  the  bride  was  the  only  legal  way  to  obtain  a  wife. 

The  wedding,  as  a  rule,  was  celebrated  at  the  bride's  home.  The 
relatives  and  friends  of  both  parties  were  invited.  The  more 
numerous  the  guests  were  the  better;  and  it  was  not  a  lawful 
wedding  unless  th^  wedding  guests  were  at  least  six  in  number.^ 
On  one  bench,  which  ran  the  whole  length  of  the  room,  the  bride- 
groom and  his  friends  were  seated,  he  himself  being  in  the  middle. 
Directly  opposite  him  was  the  bride's  father,  and  his  friends  on 
both  sides  of  him ;  and  on  a  cross  bench  all  the  women,  with  the 
bride  in  their  nudst.  This  seat  was  therefore  called  the  bride's 
bench.  The  bride  wore  a  peculiar  head-dress  of  linen,  called  bride's 
linen.  When  all  were  seated  the  feasting  began;  and  when  the 
guests  had  satisfied  their  hunger,  solemn  toasts  were  drunk  to  the 
honour  of  the  bride  and  the  bridegroom.  Thereupon  the  bride  and 
the  bridegroom  were  conducted  to  the  same  bed.  In  order  that  the 
marriage  should  be  legal,  it  was  necessary  that  the  married  couple 
should  occupy  the  same  bed,  or  as  the  old  law  says,  "that  the 
bridegroom  should  openly  go  to  bed  with  the  bride."*  From 
another  Scandinavian  code  we  see  that  a  betrothed  woman  obtained 
all  the  rights  of  a  wife,  if  the  bridegroom  openly  went  to  bed  with 
her,  although  the  marriage  ceremony  had  not  been  performed,  and 
if  he  died  the  next  day  she  was  entitled  to  one-third  of  his  pro- 
perty. But  if  she  died  before  they  had  been  in  one  bed,  he 
was  not  entitled  to  any  share  in  her  property,  even  though 
the  marriage  ceremony  had  been  performed.*  The  festivities 
lasted  for  several  days  after  this,  and  this  was  called  to  drink 
the  wedding.  The  Sagas  make  mention  of  weddings  having  lasted 
seven  days.* 

We  do  not  know  whether  any  religious  rites  were  performed  in 
connection  with  marriaga  All  we  know  is  that  three  goddesses, 
Sjofn,  Lofn,  and  especially  Vdr,  were  considered  to  be  the  protect- 
ing guardians  of  marriage  vows.  The  last-named  goddess  heard  the 
oaths  which  young  people  made  to  each  other,  and  took  vengeance 
on  the  one  who  broke  them.  In  one  of  the  Edda  songs  the  giant 
Thrymr  is  reported  to  have  said  when  he  was  going  to  marry 
Freyja:  "Join  ye  us  together  with  Var's  hand."*  And  in  one 
saga  it  is  said  that  prayers  were  offered  up  to  the  gods  for  the 
success  of  the  marriage.^  There  is  however  reason  to  believe  that 
marriage  was  looked  upon  by  the  ancient  Scandinavians  more  as  a 
partnership  than  as  a  connection  which  bad  anything  to  do  with 
religion. 

Only  the  marriage  that  was  concluded  with  the  formal  wedding 
and    a    preliminary  betrothal  was    a   perfectly  legal    one.     A 

1  Grdgds  Arfathdttr.  ch.  8.  •  Ibid. 

*  OstgotakgeD,  p.  99.  *  Faereyinga  saga,  ch.  26. 

.  *  Thrymskvida  30.  *  Hardar  saga,  ch.  9. 


BIGHTS  OF  WOMEN  AMONG  THE  OLD  SCANDTNAVUNS.         511 

wedding  without  a  preliminary  betrothal  was  a  "  hasty  marriage," 
or  a  "  loose  marriage."  Such  a  marriage  was  only  resorted  to  when 
the  girl's  father  would  not  give  his  consent  to  the  union,  and  for 
this  reason  it  was  illegal  Children  that  were  the  issue  of  such 
marriages  could  not  inherit. 

Although  the  husband  certainly  bought  his  wife,  she  did  not  by 
marriage,  either  according  to  law,  or  practice,  become  his  property, 
or  slave.  From  her  home  she  brought  with  her  a  certain  amount 
of  property,  her  dowry.  To  this  her  husband  had  to  add  one-third, 
or  one-half,  according  to*  the  stipulations  of  the  betrothal  This 
property  the  husband  could  not  touch ;  or  if  he  did,  he  was  legally 
bound  to  restore  it  whenever  called  upon  to  do  so.  If  a  wife  had 
any  cause  to  think  that  her  husband  would  spend  her  money,  she 
could  divorce  from  him  and  demand  all  her  property.  That  the 
property  of  the  two  was  distinctly  separated  we  see  from  the  follow- 
ing passage  of  Grdgas :  "  When  either  husband  or  wife  are  without 
property,  and  either  of  them  becomes  or  has  become  liable  to 
support  poor  relations  (any  one  was  legally  bound  to  support  his 
fourth  cousins  and  those  that  were  nearer),  and  if  he  or  she  has 
spent  or  is  likely  to  spend  the  property  of  his  partner  in  order  to 
feed  them,  that  one  who  has  property  can  inform  five  of  his  neigh- 
bours of  this  fact,  and  in  the  presence  of  witnesses  he  or  she  had 
to  make  the  following  declaration:  *I  wish  to  divorce  from  my 
partner,  because  I  do  not  like  his  poor  relatives  to  eat  up  my 
property.'"^  Here  the  right  seems  to  have  been  equal  on  both 
sides,  but  according  to  Gulathingslog,  the  husband  had  to  feed  the 
poor  relatives  of  his  wife.*  If  a  husband  was  going  to  leave  the 
country  with  his  wife's  property,  she  could  give  to  any  one  she 
wished  full  powers  to  stop  him.'  When  husband  and  wife  were  in 
distress,  the  husband  had  to  sell  his  property  first  to  supjjort  them 
both.*  Only  under  the  most  pressing  circumstances  was  the 
husband  allowed  to  sell  his  wife's  property,  for  instance,  to  ransom 
her  from  captivity,*  or  if  his  wife  and  children  were  in  danger  of 
starvation.'  A  husband  had  the  management  of  his  wife's  property 
which  she  received  at  her  marriage,  and  also  if  she  afterwards  in- 
herited some ;  he  had  not  to  pay  any  interest  for  the  use  of  it,  but 
in  case  of  divorce  he  had  to  restore  the  original  amount  in  full.^  In 
any  case  where  the  husband  infringed  upon  the  rights  of  his  wife, 
she  could  call  upon  her  nearest  male  relative  to  prosecute  him,  and 
he  was  legally  bound  to  do  so.  As  far  as  property  was  concerned, 
marriage  was  therefore  a  partnership,  in  which  the  rights  of  the 
wife  were  most  amply  secured.  Indeed,  in  this  respect  the  law 
seems  entirely  to  have  taken  the  part  of  the  wife  against  the  hus- 
band.     The  following  extract  from  Gragas  shows  most  clearly 

1  Gr&gf^  Festathdttr,  14.  '  Gnlathingsldg,  170. 

*  Qrigiis  Festathattr,  18,  Golathingslog.  *  Ostgotalagen,  p.  108. 

*  Ibid.  *  Sodennannalagen,  7L 
'  Frostathingslog,  zi.  5. 
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the  relation  of  husband  and  wife  as  far  as  property  was  con- 
cerned:—  - 

"  The  husband  has  to  manage  both  his  property  and  that  of  his 
wife,  and  to  superintend  all  bargains.  The  wife  is  not  obliged  to 
enter  into  partnership  with  her  husband  unless  she  wishes  to  do  so. 
If  they  have  common  property  the  wife  has  the  management  of 
everything  indoors.  If  either  of  them  has  to  pay  a  fine,  that  one 
who  is  fined  has  to  pay  it  of  his  or  her  own  property.  If  they  have 
property  in  common,  that  one  who  was  not  fined  has  to  receive  the 
amount  of  the  tine  when  the  partnership  is  dissolved." 

"  While  two  of  the  men  who  were  witnesses  at  the  bethrothal 
are  alive,  the  wife  has  right  to  demand  from  her  husband  an 
account  of  their  property,  and  a  dissolution  of  the  partnership.  She 
has  to  call  five  neighbours  to  divide  their  property.  If  the  arbi- 
trators did  not  agree,  or  if  the  husband  does  not  do  her  justice,  the 
neighbours  have  to  calculate  how  long  he  has  had  her  property  on 
interest,  and  how  much  she  has  had  of  it  She,  or  either  of  them, 
is  to  call  witnesses  to  their  arbitration,  and  this  arbritation  is  to  be 
valid  as  long  as  the  arbitrators  live,  unless  both  consent  to  an 
alteration." 

"Both  have  an  equal  right  to  refuse  to  enter  into  partnership 
even  when  it  is  ordered  by  law.  If  one  of  them  only  has  property 
and  the  other  is  a  good  manager,  the  law  orders  partnership.  Both 
have  to  support  their  poor  relations  and  to  endow  their  daughters. 
If  their  property  is  separate,  she  has  to  pay  one-third  of  the  support 
of  their  poor  relations  and  the  dowry  of  their  daughters,  and  he  has 
to  pay  two-thirds.  If  they  have  property  in  common  they  take 
inheritance  to  which  their  children  are  entitled  in  the  same  pro- 
portion, and  also  fines  which  are  to  be  paid  to  them."^ 

In  any  case  where  property  was  not  concerned,  the  husband  was 
his  wife's  legal  protector;  he  had  to  avenge  an  insult  offered  to  her, 
as  if  it  had  been  done  to  himself,  and  to  exact  fines  from  the 
offender.  He  had  to  appear  in  any  case  she  committed  any  crime 
and  to  pay  the  fine,^  in  some  cases  at  least  out  of  her  own  pro- 
perty.^ He  had  to  furnish  her  with  clothes  and  ornaments,  so  that 
both  at  home  and  in  public  she  could  appear  in  a  manner  suitable 
to  her  rank  in  life.  This  latter  provision  was  not  unfrequently 
expressly  stated  at  the  bethrothal  in  cases  where  a  maiden  who  did 
not  possess  much  means  of  her  own  was  married  to  a  man  of 
wealth,  who  in  other  respects  was  scarcely  considered  a  suitable 
match  for  her.  In  such  cases  also  it  was  sometimes  stipulated  that 
the  wife  should  have  unlimited  liberty  to  make  use  of  her  husband's 
property  as  she  pleased* 

>  GriLg&s  Festath&ttr,  ch.  28. 

*  Grdgdfl  FestatUttr,  21,  Westgotelagen,  p.  164,  Frostatbingslog,  z.  37,  88,  Njik, 
ch.  35,  86,  GialtL  saga  Siirssonar,  72. 

>  Frostathingslog. 
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The  wife  had  an  absolute  management  of  the  household  affairs. 
When  Unnr  left  Eiitr,  it  was  proved  by  witnesses  that  she  was 
permitted  to  manage  everything  as  she  liked.^  From  the  saga 
this  seems  to  have  been  done  in  order  to  prove  that  there  was  no 
legal  cause  for  divorce.  But  the  necessity  of  proving  this  fact  im- 
plies that  there  would  have  been  a  legal  cause  if  any  restraint  had 
been  laid  on  her  in  this  respect.  The  wife  engaged  servants  as  well 
as  her  husband,  and  the  duty  of  superintending  their  work  devolved 
upon  her.  That  this  was  the  case  not  only  with  female  servants 
and  indoor  work  we  see  from  many  passages  of  Njala,  where  Hall- 
gerdr  and  BeTgth6ra  engaged  male  servants  and  commanded  them 
to  do  certain  work.^  This  was  however  in  the  absence  of  their 
husbands.  That  wives  sometimes  liberated  their  slaves  without 
their  husbands*  consent  we  see  from  Laxdaela.^  They  also  had  the 
right  to  punish  their  slaves  even  with  death.*  In  many  cases  they 
rewarded  faithful  servants  with  presents.* 

The  husband  had  to  provide  everything  necessary  for  the  house, 
but  on  no  account  could  he  interfere  with  the  management  of  the 
stores  which  he  provided.  "It  is  not  for  men  to  meddle  with 
housekeeping,"  said  Hallgerdr,  when  her  husband  inquired  where 
she  had  obtained  the  provisions  that  appeared  on  the  table.  She 
had  made  her  servant  steal  them.  Even  if  the  wife  managed  badly 
her  husband  had  to  supply  her  with  her  wants.  An  instance  of 
this  is  given  in  Njala.^  Hallgerdr,  says  the  saga,  was  prodigal  and 
grasping,  and  there  was  nothing  that  her  neighbours  had  which  she 
must  not  have  too ;  and  all  that  she  had,  no  matter  whether  it  were 
her  own,  or  belonged  to  others,  she  wasted.  But  when  spring  came 
there  was  a  scarcity  in  the  house,  both  of  meal  and  stockfish,  so 
Hallgerdr  said  to  her  husband  Thorvaldr :  "  You  must  not  be  sitting 
indoors  any  longer,  for  we  want  for  the  house  both  meal  and  fish." 
"  Well,"  said  Thorvaldr,  "  I  did  not  lay  in  less  for  the  house  this 
year  than  I  had  in  before,  and  then  it  used  to  last  till  summer." 
"  What  do  I  care,"  said  Hallgerdr,  "  if  you  and  your  father  have 
made  your  money  by  starving  yourselves." 

It  is  certain  that  wives  were  not  expected  to  do  the  drudgery  of 
the  household  work,  or  any  mean  office,  any  more  than  the  mastei*s 
themselves.  This  was  at  least  the  case  with  the  wealthier,  or  the 
better  class."^ 

The  wife  was  not  at  liberty  to  enter  into  bargains  without  her 
husband's  consent,  and  he  was  not  obliged  to  pay  her  debts,  except 
when  she  bought  some  necessary  things  for  the  house  in  his 
absence.®  According  to  the  Norwegian  and  Swedish  laws  the 
amount  varied  according  to  the  wife's  position  in  society.* 

>  Nj41a,  ch.  4.  •  Ch.  86.48.  »  Ch.  16.  *  NjAla,  di.  48. 

*  GuDDlaiigs  Baga  Ormatungu,  ch.  8,  FljiStsdaela,  ch.  21,  Laxdaela,  ch.  17. 

*  Ch.  11.  '  Bjamar  saga  Hitdaela  kappa. 

*  6rdg&8  Festathdttr,  ch.  21. 

*  Golathingslog,  6,  Upphindslagen,  p.  207,  Sodermannalagen,  p.  128,  Westmanna- 
lagen,  p.  188. 
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In  heathen  times  it  was  lawful  for  parents  to  expose  their  child- 
ren before  they  were  baptized.  We  sometimes  find  tyrannical 
husbands  exercising  this  right  against  the  will  of  their  wives.  But 
when  they  dared  not  openly  defy  their  husbands,  they  of  course 
outwitted  them  and  saved  the  lives  of  the  innocents  by  some  artful 
device.^  On  the  other  hand  we  also  find  that  a  wife  makes  her 
husband  expose  an  illegitimate  child.^ 

In  olden  times  as  at  present  there  were  of  course  husbands  that 
treated  their  wives  brutally,  and  even  struck  them.  This  was 
however  on  very  rare  occasions,  and  never  unless  they  had  been 
highly  provoked  ;^  as  it  was  generally  thought  a  very  dastardly  act 
to  strike  a  woman.  And  in  almost  every  case  the  man  who  did  so 
signed  his  death  warrant  at  the  same  time.  "This  may  be  thy 
death,"  said  Sigridr  to  King  Olafr  when  he  struck  her  ;*  and  she 
did  not  forget  her  word.  According  to  Gulathingslog*  the  husband 
had  no  right  to  strike  his  wife  in  public ;  if  he  did  so  three  times 
she  was  at  liberty  to  leave  him  and  to  take  away  all  her  own.  Ac- 
cording to  Ostgotalagen,  a  husband  had  to  pay  a  fine  if  he  struck 
his  wife  such  a  blow  that  a  mark  was  left ;  but  if  the  blow  was  so 
slight  that  it  left  no  mark,  it  was  not  actionable.^  Much  less  had 
the  husband  any  riglit  to  kill  his  wife.  The  only  case  in  wliich  it 
may  perhaps  be  concluded  from  the  old  laws  that  he  had  a  right  to 
do  so,  was,  if  it  came  to  his  knowledge  that  she  had  designs  upon  his 
life.^  This  privilege  it  appears,  however,  was  seldom  made  use  of; 
as  the  husband  in  such  cases  generally  contented  liimself  with  a 
divorce.  In  all  the  sagas  we  find  only  one  instance  of  a  husband 
killing  his  wife.  HaUbjom  Oddsson  cut  off  the  head  of  his  wife 
Hallgerdr  for  refusing  to  fly  with  him  from  her  father  s  house. 
Hallbjorn,  however,  immediately  after  fell  a  victim  to  the  vengeance 
of  her  relatives.* 

There  are  a  few  curious  instances  of  husbands  having  exchanged, 
bequeathed,  or  given  away  their  wives.  Two  of  the  first  settlers  in 
Iceland,  lllugi  the  red,  and  H61m-Starri  exchanged  their  possessions 
with  one  another,  including  their  wives  and  moveable  efiects.  One 
of  the  wives  was  however  so  disgusted  with  the  whole  affair  that 
she  hanged  herself.*  When  the  Icelander  Thorgils  left  Norway  he 
said  to  his  friend  Thorsteinn,  who  had  been  his  companion  on  his 
piratical  expeditions :  "  I  have  found  you  an  honest  man,  and  now 
I  will  reward  you  with  a  gift,  I  will  give  to  you  my  wife  Gudnin, 
for  I  have  perceived  that  you  have  been  in  love  with  her,  yet  you 
have  acted  honourably."  Thorsteinn  was  very  thankful  for  this  gift, 
and  Thorgils  was  considered  to  have  acted  generously.^®  Bardr 
bequeathed  his  wife  to  Th6r61fr  according  to  the  laws  of  the  land." 

'  Finnboga  saga,  ch.  2,  Gannlaugs  saga,  ch.  8.  '  Vatnsdaela,  ch.  87. 

'  Niala,  ch.  11,  16,  4d,  Eyrbygg^a,  ch.  17,  Lasdaela,  ch.  84. 

*  Olafs  Tryggvasonar  saga,  ch.  67.  *  P.  66.  •  p.  77. 
'  Frostathingslog,  iv.  36.                              '  Landniina,  ii.  80. 

*  Ibid.  i.  21.  ^  Fldamanna  saga,  ch.  17. 
^^  £gil8saga,  ch.  8. 
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King  Hringr  gave  his  wife  to  Fridthj6fr, "  for  her  brothers,"  he  said, 
"  will  not  give  her  to  thee  like  me."  In  all  these  instances,  excepts 
the  first,  it  is  ascertained  either  that  the  husband  had  previously 
been  aware  of  an  attachment  existing  between  the  parties  con- 
cerned, and  therefore  the  wife's  consent  followed  as  a  matter  of 
course;  or  that  the  gift  was  only  made  with  ,the  presupposition 
that  neither  the  wife  herself,  nor  her  relatives,  had  anjrthing  against 
the  new  connexion ;  in  which  case  therefore  it  can  only  be  con- 
sidered as  a  recommendation.  It  is  also  mentioned  that  a  be- 
trothed woman  was  given  away  by  her  lover  ;^  there  is  however  no 
reason  for  supposing  that  either  her  own  rights  or  those  of  her 
parents  were  infringed  upon.  That  this  custom  was  ancient  we 
see  from  Helgakvida  Hjorvardssonar,  where  Helgi  is  trying  to  in- 
duce his  sweetheart  to  marry  his  brother  Hedinn  : 

**  1  beseech  thee  Svava ! 
— my  bride  do  not  weep — 
Wilt  thou  to 
my  words  listen. 
I  beg  thee  to  prepare 
a  bed  for  H^dinn, 
and  on  the  young  king 
to  confer  thy  love." 

Different  from  this  was  the  compulsory  cession  of  wives  and 
women.  A  man  demanded  another's  wife,  and  if  he  would 
not  give  her  up  peaceably  he  challenged  him  to  single  combat,  and 
if  the  challenger  gained  the  victory  he  took  away  the  wife.  And 
after  this  she  was  considered  the  victor's  lawfid  acquisition,  on 
which  no  subsequent  demand  could  be  made  from  the  other  side 
without  another  challenge.  In  the  days  of  heathenism  this  bar- 
baipus  custom  was  even  countenanced  by  the  law.  This  can  be 
understood  when  we  consider  that  duels  were  in  heathen  times  a 
sort  of  last  appeal  by  which  differences  could  be  settled.  This 
right  was  made  use  of  almost  exclusively  by  vikings  and  other 
lawless  persons,  yet  we  find  sometimes  men  belonging  to  a  better 
class  making  use  of  this  right.^  The  vikings  used  to  demand  wives 
from  their  husbands,  and  daughters  from  their  fathers.  In  several 
cases  where  the  husband  or  the  father  did  not  find  themselves 
strong  enough  to  fight,  they  gave  up  their  wives  and  daughters 
without  contest.  There  are  however  numerous  instances  where 
highminded  warriors  offered  themselves  to  aged  husbands  or  fathers 
to  punish  those  impudent  robbers.  Those  duels  were  abolished 
almost  immediately  after  the  introduction  of  Christianity  into 
Scandinavia. 

One  of  the  rights  of  the  husband  over  his  wife  seems  to  have 
been  that  she  could  not  leave  her  home  for  any  length  of  time 
except  with  his  permission. 

'  Bjamar  saga  Hftdaela  kappa. 

'  Kjdla,  ch.  7,  Droplaugarsona  saga,  ch.  8,  Hardar  saga,  ch.  8,  Svarfdaela,  ch.  18. 
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Nowhere  in  the  sagas,  or  in  the  heathen  laws,  do  we  find  the 
plurality  of  wives  forbidden ;  yet  we  find  extremely  few  instances 
of  husbands  having  more  than  one  legitimate  wife.  It  is  however 
said  of  King  Haraldr  the  fairhaired,  and  King  Hjorleifr  the  "woman- 
lover,"  that  they  had  many  wives.  But  it  is  possible  that  these 
so-called  wives  were  merely  concubines.  On  the  other  hand  there 
is  so  much  of  fable  mixed  up  with  the  accounts  of  those  kings,  that 
we  hardly  know  what  to  receive  as  historical  truth.  But  we  know 
with  certainty  that  King  Haraldr  the  severe  had  two  legitimate 
wives  at  the  same  time — Elizabeth  the  daughter  of  the  King  of 
EuSsia,  and  Th6ra  Thorbergr's  daughter.  It  was  undoubtedly  the 
rule  in  heathen  as  well  as  in  Christian  times  for  a  man  to  have 
only  one  wife.  On  the  other  hand  we  find  several  instances  where 
he  had  one  or  more  concubines.  Sometimes  these  connections 
were  formed  with  the  wife's  consent,  at  other  times  she  resented  it, 
and  in  that  case  the  husband  generally  had  to  part  with  his  con- 
cubine.^ According  to  Frostathingslog,^  the  husband  had  to  pay  to 
his  wife  three  marks  (24  oz.)  of  silver  each  time  he  committed  an 
ofience  against  the  marriage  bed.  The  old  Scandinavians  were  by 
no  means  immaculate  in  this  respect,  yet  there  is  no  evidence  to 
show  that  concubinage  and  immorality  was  greater — if  it  was  not 
less — in  heathen  times  than  afterwards,  or  even  at  the  present  day. 
When  the  wife  committed  adultery  her  husband  could  exact  fines 
from  the  man  who  seduced  her,  or  under  certain  circumstances 
even  kill  him,  but  the  oldest  Scandinavian  laws  do  not  contain  any 
provisions  concerning  the  punishment  of  a  wife  for  this  crime, 
except  that  her  husband  could  divorce  from  her.  In  the  Norwegian 
code  Bjarkeyarr^ttr  we  find  that  the  wife  had  to  pay  a  fine  for 
committing  adultery  just  like  her  husband.  But,  according  to 
WestgotaJagen^  and  Eriks  Saellandske  Lov,*  the  husband  could 
drive  his  wife  away  from  his  house  almost  naked  if  he  found  her 
guilty  of  this  crime.  It  may  however  be  doubted  that  these  pro- 
visions were  founded  on  old  customs.  The  historical  sagas  do  not 
help  us  in  this  matter,  as  they  contain  no  instance  of  adultery  on 
the  part  of  the  wife. 

As  there  were  no  sacred  ties  which  connected  husband  and  wife 
together,  we  cannot  wonder  that  the  connection  was  frequently 
dissolved,  where  the  natural  marriage  ties,  namely  mutual  affection, 
did  not  hold  it  together.  Where  both  parties  wished  to  separate, 
the  law  laid  no  obstacles  in  their  way.  In  that  case  the  wife  took 
away  the  property  she  had  brought  with  her,  and  as  much  more  as 
had  been  previously  agreed  upon. 

The  husband  had  a  lawful  claim  to  divorce  from  his  wife  if  he 
could  prove  that  she  had  been  unfaithful  to  the  marriage  bed;*  or 
if  she  laid  a  plot  against  his  life.^    Further  he  could  repudiate 

»  Laxdaela,  ch.  11.  *  ad.  18.  »  p.  145. 

*  p.  27.  '  FroBtathingslog,  zL  IL 

*  Olafs  saga  Tryggvaaonar,  ch.  7S. 
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his  wife  for  extravagance  in  housekeeping;^  for  using  improper 
language  to  him  at  public  meetings;^  or  if  she  would  not  be 
reconciled  to  him.^  It  cannot  however  be  ascertained  in  which  of 
these  cases  the  husband  could  retain  his  wife's  property.  We  find 
it  also  sometimes  recorded  that  husbands  sent  away  their  wives 
without  any  cause  at  all.  But  in  that  case  they  had  to  give  up  all 
her  property.  Besides,  such  conduct  on  the  part  of  the  husband 
was  always  considered  as  a  grave  insult  not  only  to  the  wife  but 
also  to  her  relatives. 

The  wife  had  a  lawful  ground  of  divorce  from  her  husband  if  he 
had  struck  her  ;*  if  he  refused  to  cohabit  with  her  for  three  years,* 
or  even  if  he  prohibited  her  from  his  bed,®  and  if  he  was  physically 
incapable.  In  all  these  cases  she  could  demand  her  property  in 
fulL  If  the  wife  became  infirm  or  old,  and  did  not  feel  herself 
strong  enough  to  perform  her  household  duties,  she  sometimes  used 
to  demand  of  her  husband  to  release  her  from  her  duties  and  de- 
liver up  her  property ;  whereupon  she  went  home  to  her  relatives, 
and  the  husband  was  at  liberty  to  marry  again.^  One  of  the  lawful 
causes  of  divorce  is  said  to  have  been,  if  either  husband  or  wife 
wore  garments  properly  belonging  to  the  other  sex,  as-  for  instance, 
if  a  man  wore  a  shirt  which  was  so  cut  out  in  front  that  a  con- 
siderable portion  of  his  chest  was  exposed,  or  if  the  wife  wore 
trousers.  Laxdaela  records  an  instance  in  which  a  wife,  desirous 
of  separating  from  her  husband,  made  hiin  a  shirt  of  this  description. 
The  husband  put  on  the  shirt  without  suspecting  anything;  no 
sooner  however  had  he  done  so  than  his  wife  declared  herself 
divorced  from  him.^  There  is  an  instance  of  a  wife  divorcing  her- 
self from  her  husband  on  the  ground  that  she  had  been  compelled 
to  marry  him,  and  because  he  was  a  cripple  and  an  old  man.®  We 
frequently  read  of  wives  threatening  their  husbands  with  separa- 
tion because  they  had  shown  themselves  cowards,  or  in  any  way 
contemptible  individuals,  especially  if  they  refused  to  assist  their 
relatives.    This  threat  they  actually  carried  out  in  many  cases.^^ 

In  fact  anything  seems  to  have  been  a  legal  cause  for  divorce  if 
either  of  the  parties  were  so  minded.  The  husband  could  send 
away  his  wife  under  any  pretext,  but  if  she  had  powerful  relatives 
he  had  to  give  up  her  property.  If  however  she  had  none  he  kept 
it  in  spite  of  her  and  the  law.  On  the  other  hand  the  wife  could 
divorce  from  her  husband  on  equally  trifling  grounds.  The  only 
thing  she  had  to  do  was,  in  the  presence  of  witnesses,  to  declare 
herself  divorced  from  him.  If  she  had  powerful  friends  he  had  to 
give  up  all  her  property.    Might  was  right  in  many  cases.     Yet 

*  Landndma,  ii.  6.  "  NjAla,  ch.  34. 

*  VfgaKlums  saga,  ch.  16.  *  Gulathingslog,  64,  Eyrbyg^ja,  ch.  14. 

*  Gragas  Festathattr,  ch.  16.  <  Gisla  saga  Surssonar,  ch.  16. 
'  Vopniirdinga  saga,  ch.  6.  '  ch.  34. 

*  Kdrmaks  saga,  ch.  13. 

^^  Thordar  saga  hredu,  ch.  46,  Njdla,  ch.  151,  LaxdaeUi,  ch.  48,  Droplaugarsona 
Baga,  ch.  22,  Vigaglums  saga,  ch.  21. 
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somehow  or  other  the  husband  was  as  frequently  the  sufferer  from 
this  "jus  fortioris"  as  the  wife. 

The  father  seems  to  have  had  the  right  to  take  away  his  daughter 
from  her  husband  if  he  did  not  treat  her  properly,  or  if  he  in  any 
way  acted  dishonestly.^  There  is  however  reason  to  believe  that 
this  right  was  very  seldom  exercised. 

We  have  now  at  some  length  considered  the  position  of  the  wife 
as  defined  by  the  old  Scandinavian  laws ;  and  it  must  be  acknow- 
ledged that  although  they  make  husband  and  wife  nearly  equal  in 
respect  to  property,  yet  in  most  other  cases  we  find  that  the  laws 
were  made  by  men  and  for  men.     If  however  we  go  further  into 
the  sagas,  and  if  we  ascertain  how  these  laws  worked  in  reality,  and 
what  was  the  actual  relation  of  husband  and  wife,  we  will  find 
numerous  instances  in  which  he  was  actually  the  weaker  vessel ; 
and  when  their  wills  met  in  opposition  to  one  another,  he  had  to 
give  way.     This  is  however  in  most  instances  much  to  his  credit, 
as  we  often  find  the  wife  intellectually  superior  to  the  husband.    The 
best  proof  of  the  superior  power  of  wives  is,  that  those  who  wished 
to  obtain  the  protection  and  assistance  of  the  hiisband  generally 
applied  first  to  the  wife,  as  they  knew  that  if  they  could  gain  her 
favour,  that  of  the  husband  would  follow  as  a  matter  of  coursa 
Thus  Vigdfs  said  to  her  husband  Th6rdr .  "A  man  by  name  ThonSlfr 
has  called  on  me,  and  he  is  a  distant  kinsman  of  mine,  and  he 
wishes  to  stay  here  for  a  while,  if  you  do  not  object"    Th6rdr  said, 
"  I  am  not  fond  of  strangers ;  if  your  kinsman  has  committed  no 
crime  he  may  rest  here  one  day ;  but  if  he  has  done  so  let  him  go 
away  instantly."    Vigdfe  said,  "  I  have  already  invited  him  to  stay, 
and  I  will  not  retract  my  invitation  although  he  has  not  many 
frienda"    Thereupon  she  told  her  husband  that  Th6r61fr  had  slain 
a  man  and  fled  to  them  for  protection.    Th6rdr  became  very  angry ; 
he  said  he  would  be  made  to  pay  a  heavy  sum  of  money  for 
housing  the  criminal,  and  declared  it  was  entirely  against  his  wUl 
that  Th6r61fr  should  stay  there.     In  spite  of  this  refusal  Vigdis 
kept  her  kinsman,  and  ultimately  rescued   him  from  his  pur- 
suers.*   At  the  fourth  wedding  of  the  famous''  Gudrdn  Osvlfr's 
daughter  there  appeared  a  man  by  name  Gunnarr,  who  had  been 
sent  to  her  from  the  east  for  protection.     Now  it  so  happened  that 
her  husband  Thorkell  had  promised  a  friend  of  his  to  slay  this  man 
if  he  could  catch  him.     He  recognized  him  at  the  wedding  and 
ordered  his  men  to  seize  him.     When  Gudnin  from  her  seat  saw 
what  was  going  on,  she  commanded  all  her  men  to  defend  Gunnarr, 
and  to  spare  no  one  who  would  do  him  any  harm.     As  her  men 
were  more  numerous  than  those  of  her  husband,  he  had  to  give 
in.    This  he  did  so  effectually  that  instead  of  slaying  Gunnarr  he 
entertained  him  as  his  guest  throughout  the  winter,  and  at  the 
request  of  his  wife  he  presented  him  with  a  seaworthy  vessel  in 

1  HdvRrdar  saga  Isfirdings,  ch.  20,  Kjila,  ch.  136. 
*  Laxdaela,  ch.  12. 
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the  spring.^    **  If  you  are  in  any  way  grateful  for  my  having  spared 
your  life,"  said  JokuU  to  Thorsteinn,  "  go  to  my  father's  house,  but 
be  sure  to  see  my  mother  Vigdis  first     Tell  her  that  you  are  sent 
by  me,  and  that  it  was  my  desire  that  she  should  reconcile  you  to 
my  father,  and  induce  him  to  give  you  his  daughter,  and  my  sister 
in  marriage."    Such  influence  had  Vigdfs  over  her  husband  that  she 
accomplished  all  that  her  son  desired.*    It  is  said  of  Thorgerdr 
Egill's  daughter,  the  wife  of  Olafr  Pa,  that  she  was  a  high- 
minded  woman,  and  did  not  usually  interfere  with  the  members  of 
the  family,  but  if  she  wished  anything  to  be  done  it  had  to  be 
done.'     She  promised  her  daughter  to  a  man  whom  her  husband 
had  refused ;  and  when  he  knew  that  she  had  taken  the  matter  in 
hand  he  yielded  immediately.*    The  daughter  of  this  Thorgerdr 
was  a  highminded  and  a  wise  woman.     In  the  absence  of  her 
husband  Vermundr  she  ruled  over  the  district,  and  every  one  was 
satisfied  with  leaving  his  case  in  her  hands.^    She  once  pardoned  a 
great  criminal,  and  when  her  husband  came  home,  he  asked  her 
how  she  dared  decide  a  case  of  such  importance  in  his  absence. 
She  merely  said :  "  You  will  be  considered  a  greater  man  when  it 
is  known  that  you  have  a  wife  who  dares  do  such  a  thing.'*     "  You 
are  a  wise  woman,"  he  said,  "  and  accept  my  best  thanks  for  what 
you  have  done."®    Many  other  instances  might  be  quoted  from  the 
sagas  where  husbands  had  to  submit  to  their  wives  ;^  but  those 
already  mentioned  will  be  sufficient  to  show  that  the  husband  had 
not  in  reality  unlimited  power  over  his  wife,  even  if  the  law  was 
in  his  favour. 

The  position  of  woman  in  general,  according  to  the  old  Scan- 
dinavian laws,  was  no  doubt  inferior  to  that  of  man,  yet  her  rights, 
liberty,  and  honour  were  protected  in  such  a  manner  as  to  show 
that  the  old  Northmen  regarded  and  reverenced  woman  at  home  in 
a  much  higher  degree  than  we  should  expect  from  the  accounts  of 
their  conduct  abroad. 

When  a  girl  was  sixteen  years  old  she  could  inherit  property,  but 
she  was  not  permitted  to  manage  her  own  property  or  that  of  others 
until  she  was  twenty.'  On  the  other  hand,  the  same  law  permitted 
a  widow,  even  if  she  was  younger  than  sixteen,  to  manage  her  own 
property  and  that  of  othera.*  According  to  Frostathingslog  a  girl 
of  fifteen  who  had  inherited  property  could  marry  any  one  she 
liked  ;^^  which  probably  means  that  she  could  not  be  forced  to 
marry  against -her  will,  but  still  she  was  in  some  measure  under  the 
control  of  her  relatives.  One  of  the  Norwegian  laws  said,  however, 
that  if  a  woman  was  not  supported  by  her  relatives,  and  she  was 
able  to  do  so  herself,  they  had  no  more  any  right  over  her."    A 

1  Laxdaela,  ch.  69.  "  Vatnsdaela,  ch.  8.  ■  Laxdaela,  ch.  24. 

*  Ibid.  ch.  29.  •  F68tbroedra  saga,  ch.  1.         •  Grettis  saga,  ch.  62. 

^  Nj&la,  ch.  151,  HdvardaT  safja,  ch.  43,  Olafs  saga  helga,  ch.  66,  148,  Hurdar  saga, 
ch.  87,  Fornmannasogur,  iii.  163. 
■  GrigAs  Arfathittr,  4.  » Ibid.  w  xl  18. 

'^  FrofitathiDgs)og,  xi.  17. 
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woman  could  not  sell  one  half  of  her  landed  property,  or  more, 
without  the  consent  of  her  legal  guardian;^  and  according  to  other 
Scandinavian  laws  she  was  permitted  to  buy  and  sell  property  with 
the  same  restrictions.^  Women  were  exempted  from  paying  the 
so-called  "  land  money"  in  Norway  which  every  Icelander  had  to 
pay.^  A  woman  could  not  in  Iceland  take  possession  of  more 
property  than  a  two  years'  old  heifer  could  walk  over  on  a  sprii^ 
day  from  sunrise  to  sunset  ;^  but  a  man  could  take  possession  of  as 
much  land  as  he  could  go  round  with  fire  in  a  day.* 

In  criminal  cases  both  sexes  were  treated  very  much  alike,  yet 
on  the  whole  the  advantage  seems  to  have  been  on  the  side  of 
woman.  The  fine  for  wounding  a  woman  was  equal  to  that  for 
wounding  a  man;  and  for  wounding  another  person  woman  had  to 
pay  the  same  fine  as  man.^  If  a  woman  killed  a  man,  the  relatives 
of  the  slain  were  at  liberty  to  kill  her ;  but  five  days  in  summer  and 
fourteen  days  in  winter  were  allowed  to  her  to  escape  out  of  the 
country  ;^  another  law  makes  it  obligatory  for  her  relatives  to  re- 
move her  out  of  the  country  when  she  has  committed  such  a 
crime.®  When  a  woman  had  committed  a  crime,  her  legal  guardian 
had  to  appear  for  her,  and  to  pay  the  fines  by  which  she  was 
mulcted ;  even  if  she  had  committed  a  murder  he  had  to  pay  the 
wergild.*  On  the  other  hand  he  was  in  many  cases  entitled  to  re- 
ceive fines  for  offences  committed  against  the  woman  in  his 
charge. ^^  In  one  case  this  legal  guardian  was  invested  with  such 
power  over  his  ward  that  we  can  hardly  reconcile  it  with  the 
delicacy  with  which  woman  was  usually  treated.  When  she  was 
with  child  he  had  a  right  to  know  who  was  its  father.  If  she  re- 
fused to  reveal  it,  he  was  permitted,  in  the  presence  of  witnesses, 
to  submit  her  to  torture  till  she  confessed.  This  torture  cannot 
however  have  been  severe,  as  it  is  expressly  stated  in  the  law  that 
it  must  not  under  any  circumstances  be  applied  in  such  a  manner 
as  to  leave  bruises  or  marks  on  her  body."  Before  the  introduc- 
tion of  Christianity  there  was  no  capital  punishment,  in  the 
modern  acceptation  of  the  term,  among  the  Northmen,  except  for 
witchcraft.  We  find  in  the  Sagas  many  executions  for  this  crime ; 
but  women  were  not  treated  more  severely  than  men.  Witches  or 
wizards  were  usually  stoned.^^  Where  therefore  we  find  in  the 
old  laws  provisions  made  for  capital  punishment  of  either  men  or 
women,  we  may  suppose  that  there  are  more  recent  additions  to 

the  law. 

That  the   old  Scandinavians  earnestly  wished  to  protect  the 
honour  of  women  we  see  from  the  fact,  that  the  law  inflicted  a 

1  Grdgds  Festathattr,  21,  •  Westgotalagen,  p.  184. 

»  Islendingabok,  ch.  1.  *  Landndma,  vi.  10. 

9  Ibia.  vi.  1.  •  Westcotalagen,  p.  19. 

7  Frostathinglog,  iv.  33.  ■  Gulathingslog,  169,  190. 

•  Ostgbtalagen,  p.  91,  Westgotalagen,  p.  126.  ^*^  Grdgas  passim. 
"  Grdgds  Festathdttr,  ch.  33. 
^^  Gisla  saga  Surssonar,  Eyrbyggja,  ch.  20,  Landn&ma,  iii.  20. 
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punishment  of  outlawry  on  the  man  who  made  love  ditties  to  a 
woman — the  reason  probably  being  that  these  love  ditties  often 
were  couched  in  terms  not  fit  for  female  ears.  The  man  who  used 
abusive  language  to  a  woman  was  liable  to  a  heavy  fine;^  and  if 
he  accused  her  of  adultery  without  a  valid  reason,  he  had  to  atone 
for  it  with  the  loss  of  the  whole  of  his  property.*  There  was  also  a 
fine  of  three  marks  of  silver  (24  oz.)  for  merely  kissing  a  woman. 
This  fine  was  to  be  paid  to  her  relatives  if  the  kiss  was  taken  by 
her  consent,  but  to  herself  if  she  was  offended  by  it.*  It  has  been 
said  that  this  law  must  remain  a  dead  letter,  and  that  it  does  not 
prove  anjrthing,  since  we  find  so  many  instances  of  loose  con- 
nexions between  men  and  women  recorded  in  the  Icelandic  sagas. 
It  is  however  a  matter  of  fact,  that  these  instances,  according  to 
the  very  same  sagas,  are  much  more  frequent  after  the  introduction 
of  Christianity  than  before.  Perhaps  the  indissolubility  of  the 
marriage  ties  had  something  to  do  with  it.  In  the  Edda  seduction 
is  classed  with  the  crimes  of  perjury  and  murder  {i.e.  slaying  of  a  man 
secretly).  There  is  a  place  called  Nastrond  with  doors  that  face 
the  north.  It  is  formed  entirely  of  the  backs  of  serpents,  wattled 
together  like  wicker  work;  but  the  serpents'  heads  are  turned 
towards  the  inside  of  the  hall,  and  continually  vomit  forth  floods 
of  venom.  Those  who  have  been  guilty  of  the  crimes  mentioned 
above  are  tortured  here  after  their  death. 

There  saw  she  {i.e.  the  prophetess)  wade 

through  heavy  streams 

forsworn  men 

and  murderers, 

and  those  who  seduce 

another's  confidant  {i.e.  wife).« 

The  ancient  laws  of  Scandinavia  also  contain  provisions  besides 
those  already  mentioned  for  the  protection  of  the  honour  of  women. 
According  to  Westmannalagen,  rape  was  a  capital  crime.*  Accord- 
ing to  Bjarkeyarr^ttr,  the  man  guilty  of  such  a  crime  was  an  out- 
law, and  could  be  killed  by  any  one.*  The  Danish  law  imposed  a 
fine  of  twenty  marks  {ie.  t^n  pounds)  of  silver  for  this  crime.''^  The 
same  law  is  said  to  have  been  introduced  in  Norway  by  Haraldr 
the  fairhaired;^  and  to  this  he  added,  that  the  woman  who  per- 
mitted herself  to  be  seduced  should  pay  a  fine  of  three  marks.®  The 
Icelandic  laws  also  contain  many  provisions  on  this  subject.  In- 
decent proposals,  indecent  assaults,rape  and  abduction  were  punished 
by  the  lesser  or  greater  outlawry,  according  to  the  circumstances.^® 
To  help  a  man  who  abducted  a  woman  to  get  away,  or  to  help  a 
woman  to  get  away  without  the  consent  of  the  parents,  was  a  crime 

^  Westmannalagen,  p.  44.  »  Bjarkeyarr^ttr,  85. 

>  Gragds,  VigslSii,  ch.  106,  Festathdttr,  ch.  24.  *  Voluspi. 

»  p.  13.  •  p.  250. 

^  Valdemar's  Saellnnske  Lov,  42,  '  Fagr  kinna.  10,  11. 

'  Gulathiogslbg,  198,  199.  ^^  Grd^as  Feittathittr,  ch.  24,  88. 
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of  lesser  outlawry.^     The  Anglo-Saxon  laws  contained  similar 
provisions.^ 

With  respect  to  succession  of  property  a  daughter  did  not  in- 
herit unless  there  was  no  son,  and  in  more  remote  degrees  of  relation- 
ship man  always  had  the  precedence  of  woman.  In  ancient  times 
this  rule  seems  to  have  been  without  exception  throughout  the 
north.^  In  Denmark  it  is  said  that  King  Sveinn  Forkbeard  was 
the  first  who  gave  woman  a  share  in  her  parents'  property.  Saxo 
Grammaticus  says  that  King  Sveinn  was  once  taken  prisoner  by 
the  Vinds,  who  demanded  a  large  sum  of  money  as  ransom  for  the 
king.  The  nobles  of  Denmark  were  however  unwilling  to  pay  such 
a  heavy  sum,  and  the  king  remained  prisoner.  When  the  women 
of  Denmark  heard  this,  they  sold  their  ornaments  and  ransomed 
him.  In  gratitude  for  this  ssicrifice  the  king  decreed  that  daughters 
should  thereafter  inherit  one-third  of  their  father's  property.  We 
may  take  this  tradition  for  what  it  is  worth,  but  this  provision  is 
found  in  Valdemars  Saellandske  Lov.*  The  same  provision  is  also 
found  in  the  Ostgotalagen.*^  These  are  however  exceptions  to  the 
general  custom  in  olden  times.  On  the  other  hand,  if  there  was  no 
son,  the  property  did  not  go  to  the  nearest  male  relative,  but  to  the 
daughters,  if  there  were  any.  It  was  therefore  in  equal  degrees  of 
relationship  only,  that  man  took  the  precedence  of  woman.  Not 
only  could  a  daughter  inherit  her  father's  property  if  there  was  no 
son,  but  she  could  also  inherit  his  oflBce,  called  " godord'*  in  which 
were  united  the  two  offices  of  a  chief  and  a  priest.  As  however 
she  could  not  fill  this  office  herself  she  could  give  it  away  to  any 
one  she  liked.  In  any  case  daughters  had  some  share  in  their 
parents'  property  even  if  they  did  not  inherit  it.  When  they  married, 
their  fathers  had  to  give  them  a  dowry,  which  became  their  own 
absolute  property.  And  if  they  had  no  father  their  brothers  of  the 
same  father  and  the  same  mother  had  the  duty  of  providing  them 
with  the  dowry  as  they  had  the  right  to  give  them  away.®  In  all 
those  cases  in  which  women  were  the  nearest  relatives  or  heirs  the 
same  duties  and  tlie  same  rights  devolved  upon  them  as  they  had 
been  possessed  by  those  whom  they  inherited.  Thus  if  a  man  had 
been  slain  and  left  a  widow,  she  had  to  give  full  powers  to  the 
man  who  prosecuted  his  murderer,  and  she  had  to  receive  the  wer- 
gild.*^  If  on  the  other  hand  he  had  slain  a  man,  and  had  not 
atoned  for  the  deed  before  his  death,  his  widow  had  to  pay  the 
wergild  to  the  man's  relatives  If  a  man  left  an  only  daughter,  she 
had  the  same  rights  and  the  same  duties  as  the  widow.®  As  far  as 
prosecution  for  murder  was  concerned  this  law  was  altered  in 
Iceland  not  long  before  Christianity  >vas  introduced.  Aft«r  that 
time  no  woman  was  the  lawful  prosecutor  for  murder.® 

^  GragAs  FestathAttr,  ch.  89.  •  See  Wright's  Hist,  of  Domestic  Manners,  pp.  55,  56. 

Gnigas  Arfathattr,  ch.  1.  *  p.  3.  «  p.  117. 

Ostgotalaojen,  p.  110.  '  feyrbyggja,  ch,  27. 

•  Qrig^  Vigslddi,  ch.  114.  »  Eyrbyggja,  ch.  88. 
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According  to  the  old  Scandinavian  laws  and  sagas  relationship 
through  the  mother  is  nowhere  considered  closer  than  that  through 
the  father.  The  only  instance  in  which  a  son  is  considered  to  stand 
in  nearer  relationship  to  his  mother  than  to  his  father  is  when  he 
has  to  support  both  of  his  parents  and  is  only  able  to  support  one : 
in  that  case  he  has  to  support  his  mother.^  In  several  cases  men 
were  called  after  their  motliers,  and  in  most  of  those  instances  the 
reason  is  said  to  have  been  that  the  mother  survived  the  father.^ 

Politically  women  had  not  the  same  rights  as  men.  Although 
they  were  legally  entitled  to  the  same  redress  for  their  wrongs  as 
men  they  could  not  carry  on  their  lawsuits  themselves ;  they  had 
to  commit  the  vindication  of  their  rights  to  male  relatives  and 
friends.  Yet  we  very  seldom  find  a  woman  make  a  complaint  of 
wrongs  done  to  her  without  getting  redress.  Women  could  not  fill 
the  offices  of  chiefs  and  temple  priests,  and  they  had  no  voice  in 
the  legislative  and  judicial  assembly.  It  also  seems  that  they  could 
not  appear  as  witnesses  in  any  case.  Women  were  however  per- 
fectly at  liberty  to  manage  their  property  and  to  carry  on  business  as 
they  liked.  We  find  a  great  many  single  women,  especially  widows, 
who  managed  their  farms  themselves,  and  did  very  well.  Many 
such  showed  great  public  spirit  and  liberality,  and  were  therefore 
treated  with  the  highest  esteem  and  respect  Thus  we  are  told  of 
a  woman  who  built  a  house  across  the  high  road,  so  that  every 
traveller  had  to  pass  through  it,  and  she  invited  every  one  to  take 
refreshments  at  her  expense.*  The  same  is  told  of  a  married 
woman  in  Landnama ;  ^  but  her  husband  was  so  displeased  with 
her  liberality  that  he  separated  from  her.  Of  another  woman  who 
lived  at  her  own  farm  it  is  said  that  she  used  to  receive  and  to  har- 
bour outlaws,  for  which  purpose  she  had  made  an  underground 
dwelling  at  her  house.^  This  woman  must  have  been  very  power- 
ful, since  she  dared  to  defy  the  laws  in  this  manner ;  for  this  was 
an  act  which  none  but  the  most  powerful  chiefs  ventured  to  do. 
We  are  not  told  whether  those  widows  who  occupied  farms  for 
themselves  had  to  contribute  anything  to  the  common  expenses  of 
the  district  in  which  they  lived,  or  whether  they  had  any  voice  in 
the  management  of  its  affairs  or  not 

We  find  many  instances  in  the  Sagas  in  which  women  undertook 
duties  which  according  to  the  law  they  had  no  right  to  do.  When 
however  they  showed  that  they  were  really  able  to  discharge  those 
duties  as  well  as  men,  or  better,  no  one  questioned  the  legality  of 
their  doing  so.  Thus  we  find  ThorbjOrg  "  acting  as  chief  in  the  ab- 
sence of  her  husband,  and  every  one  was  satisfied  with  her  acts," 
says  the  saga.  Astridr,  the  widow  of  Olaf  the  saint,  called  together 
a  multitude  of  the  "  boendr  "  of  Norway.  She  made  a  speech  at 
this  meeting  by  which  she  gained  the  support  of  the  majority  of 

1  Grdgis  Omagabdikr,  ch.  3. 

*  I^axdaelu,  ch.  58 ;  Yigaglums  snga,  ch.  9 ;  RnSkarefs  tn^,  ch.  5. 

*  Kyrbyggja,  ch.  8.  *  ii  6.  *  GisU  saga  Siiresonar. 
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the  boendr.^  Alfifa,  the  mother  of  Sveinn,  the  son  of  Canute  the 
Great,  governed  Norway  for  her  son.^  When  the  sons  of  Queen 
Gunnhildr  were  kings  of  Norway  she  had  a  far  greater  share  in  the 
government  of  the  country  than  her  sons.  Although  she  was  a 
wicked  woman,  it  cannot  be  denied  that  she  was  far  more  able  to 
hold  the  reins  of  the  government  than  they.  When  Thorst^iim 
the  Eed,  King  of  Caithness,  was  dead,  his  mother,  Audr  the  Wealthy, 
took  the  command  of  all  his  men  and  went  to  Iceland.  She  took 
possession  of  ss  extensive  a  tract  of  land  ss  any  of  the  greatest 
settlers  had  done.  She  divided  much  of  this  land  among  her  men 
and  ruled  the  district  just  like  a  chief.  She  was  so  much  esteemed 
that  no  one  would  or  dared  offend  her.  She  ask^d  a  friend  of  hers 
to  propose  to  a  certain  woman  for  her  grandson.  This  proposal 
was  very  well  received,  for  everybody  knew  what  a  grand  woman 
Audr  was.  When  she  told  her  grandson  of  the  match  he  said  he 
would  willingly  follow  her  advice.  This  is  a  solitary  instance  I  be- 
lieve of  a  woman  giving  a  man  in  marriage.  She  also  gave  away 
her  granddaughter.^  Of  Thordis  the  Prophetess  it  is  said  that  she 
was  highly  esteemed  for  her  sagacity.  She  was  often  requested  to 
arbitrate  in  the  most  important  cases,  and  the  chiefs  of  the  district 
always  sought  her  advice  when  they  were  in  difiBculties.*  We  see 
from  Droplaugarsona  saga  ^  that  women  sometimes  filled  the  office 
pf  a  temple  priest:  in  that  case  their  duties  were  to  keep  the  temple 
in  repair  and  proper  order,  and  to  collect  taxes  due  to  the  temple. 
That  this  was  not  a  solitary  instance  we  may  conclude  from  the 
fact  that  we  find  other  women  with  the  cognomen  "  priestesses."  * 

In  all  these  cases  women  went  beyond  their  "  proper  sphere,"  or 
at  least  the  sphere  appointed  to  them  by  the  law.  All  these  acts 
were  as  illegal  as  they  well  could  be,  yet  no  complaint  was  made. 
From  this  we  may  conclude  that  whenever  a  woman  w^aa  really 
capable  of  discharging  duties  beyond  her  usual  sphere  she  was  not 
pushed  back  by  legal  provisions.  The  old  Scandinavians  were  too 
practical  not  to  listen  to  a  woman,  if  she  really  had  anything  to  say 
worth  hearing,  or  to  refuse  a  woman's  leadership,  when  she  showed 
herself  capable  of  leading,  whatever  the  law  might  say  about  it 
On  the  other  hand  it  must  not  be  supposed  that  they  would  have 
been  willing  to  grant  this  right  to  any  woman.  Those  that  drowned 
their  kings  when  they  proved  incapable  of  governing,  were  not 
likely  to  do  so.  We  see  also  that  women  who  were  thus  able  to 
gain  supremacy  over  men  were  comparatively  few  and  singularly 
gifted. 

There  was  a  privileged  class  of  women  among  the  Scandinavians 
called  "  volur "  or  prophetesses,  who  were  treated  with  particular 
reverence  on  account  of  their  prophesying  faculties.  They  used  to 
travel  about  the  land,  and  wherever  they  came  they  were  treated 

1  ^iagnusar  saga  g6da.  *  Olafs  saga  helga,  cb.  260. 

a  Lazdaela,  ch.  5 ;  ancl  of  Grettis  saga,  ch.  10.     *  Vatnsdaela,  ch,  74. 
*  Ch.  5.  •  Landndma,  iy.  10. 
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in  the  most  honourable  bianner.  They  were  often  present  at  the 
births  of  children  to  tell  their  fortune,  and  it  is  probable  that  they 
often  acted  as  midwives.  Their  presence  was,  however,  chiefly 
solicited  at  the  three  annual  festivals — in  the  autumn,  about  the 
middle  of  the  winter,  and  in  the  spring.  When  they  left  they 
were  loaded  with  presents. 

It  is  really  remarkable  how  the  social  conditions  of  the  Ice- 
landers have  remained  in  many  respects  unaltered  since  they  first 
settled  in  Iceland.  Thus  we  may  safely  say  that  th0  Condition  of 
female  servants  in  Iceland  is  now  almost  the  same  as  it  was  before 
the  year  1000.  Then  as  now  we  find  free  female  servants  en- 
gaged in  carding,  spinning,  knitting,  and  weaving.^  Then  as  now 
they  were  employed  in  milking  sheep  and  cows,^  sometimes  also  in 
watching  sheep,*  and  in  drying  hay  which  had  been  cut  by  the 
men  servants.*  In  some'  parts  of  Iceland  female  servants  were 
skilful  in  rowing  and  managing  boats,^  and  in  the  very  same  parts 
we  find  them  doing  the  same  work  at  present.  They  had  to  wait 
at  the  table,^  to  keep  the  house  clean,^  and  to  do  the  cooking.  Some 
had  to  wait  on  the  mistress  of  the  house.  In  one  instance  we  find 
women  assisting  in  hauling  on  shore  a  vessel.®  The  same  thing 
might  be  seen  at  the  present  day.  In  the  times  of  heathenism  a 
great  deal  of  the  household  work  was  done  by  slaves  of  both  sexes. 
Of  these  I  do  not  speak.  Female  servants  received  wages  as  well 
as  the  men  servants,  and  if  they  were  not  satisfied  in  one  place  they 
could  go  to  another  after  having  given  due  notice.  On  the  whole 
their  treatment  seems  to  have  been  very  much  the  same  as  it  is 
now ;  the  only  difference  was,  as  far  as  we  can  gather  from  the 
sagas,  that  there  wad  not  the  same  familiarity  between  msisters  and 
servants  in  those  times  as  is  now  the  case  in  Iceland. 

In  the  Sagas  we  meet  with  a  class  of  women  called  vagrant 
women.  Their  profession  was  to  go  begging  from  one  house  to 
another ;  sometimes  they  joined  with  this  profession  the  trade  of  a 
pedlar.*  These  females  were  too  often  well  received  by  mistresses, 
not  so  much  on  account  of  their  wares  as  for  their  gossip  and  the 
tales  they  had  to  tell  from  the  neighbourhood.  In  those  times  of 
sharp  swords  these  talebearers  caused  the  death  of  many  an  honest 
man.  No  sooner  had  they  heard  scandal  in  one  place  than  they 
hastened  to  tell  the  persons  concerned,  thereby  gaining  an  un- 
deserved reward.^®  Having  mentioned  the  existence  of  this  class  of 
women  I  do  not  think  it  necessary  to  describe  them  any  further. 
They  were  just  like  what  their  sisters  of  the  same  trade  have  been, 
still  are,  and  probably  will  be.  They  are  however  mentioned  seve- 
ral times  in  the  Sagas,  especially  in  Njdla. 

1  Grpttia  saga,  ch.  14.  >  Nj&la,  ch.  54.  •  Ibid.  ch.  79. 

*  Grettis  saga,  ch.  48 ;  Eyrbyggia,  ch.  51. 

*  Gisla  saga  surssonar;  Il&vardar  saga,  ch.  15. 

•  Njala,  ch.  187.  '  Ibid.  ch.  117.  *  F16amanna  saga,  ch.  82. 

•  Kjdla,  ch.  49.  ^^  Ibid.  ch.  44. 
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The  chief  characteristic  of  the  women  of  Scandinavia  in  olden 
times  was  their  strength  of  mind  and  independence  of  spirit.  They 
were  fully  able  to  think  for  themselves,  and  were  not  afraid  of 
speaking  out  what  they  thought.  No  mortal  could  make  use  of 
such  goading  terms  as  the  Scandinavian  women  sometimes  did. 
They  did  not  indulge  in  long  tirades,  but  the  very  terseness  of  their 
taunts  were  more  painful  The  feelings  of  the  Northmen  never 
burst  out  in  torrents  of  words.  They  concentrated  all  their  mental 
energy  upon  the  single  point  to  preserve  their  outward  look  of 
equanimity  under  all  circumstances;  and  if  an  expression  of  grief 
or  rage  escaped  them  it  was  in  such  a  condensed  form,  and  charged 
with  so  much  pent  up  energy,  that  it  penetrated  everything.  With 
them  one  word  uttered  contained  more  than  twenty  words  of  more 
demonstrative  persons.  A  day's  rain  will  not  kill  a  hare,  but  if  the 
force  of  svU  the  drops  could  be  condensed  into  one,  that  drop  would 
penetrate  a  granite  wall  So  it  was  with  the  utterances  of  the 
Northmen ;  and  in  this  respect  the  women  even  surpassed  the  men. 
As  a  natuml  result  of  such  a  character  of  inward  tumult  and  out- 
ward calm  we  find  in  the  Scandinavian  women  the  most  unrelent- 
ing vindictiveness  on  one  side  and  an  undying  affection  on  the 
other.  There  is  not  a  saga  that  does  not  contain  examples  of  these 
tsvo  sides  of  their  character,  for  they  were  as  demonstrative  in 
actions  as  they  were  undemonstrative  in  words.  They  did  not  cry 
or  lament  or  pine  away  when  a  calamity  came  upon  them.  No 
sooner  did  they  hear  of  it  than  they  set  about  repairing  the  loss,  or 
if  the  calamity  was  caused  by  mortal  hands  to  work  out  their  re- 
venge. They  commanded  their  husbands,  slapped  the  face  of  their 
sons,  and  taunted  their  friends,  till  they  consented  to  carry  out  their 
plans.  There  was  however  no  undue  precipitation  in  their  acts; 
they  laid  wise  plans  and  worked  at  them,  and  waited  patiently  for 
years  until  the  time  came  for  their  execution.  But  as  they  per- 
secuted those  they  hated  they  clung  tenaciously  to  those  they  loved 
through  every  difficulty,  till  death  separated  them.  So  did  Audr, 
so  did  Bergth6ra,  and  many  others. 

If  we  investigate  the  character  of  the  women  of  the  Sagas  in  all 
its  points  we  shall  find  of  course  that  they  possessed  many  other 
characteristics  in  common  with  their  sex  of  all  times  and  in  all 
places ;  but  strength  of  mind,  activity  and  sound  judgment,  will 
nevertheless  present  themselves  to  us  as  their  ruling  characteristics. 
Where  we  find  weak  and  sentimental  women  in  the  Sagas  we  must 
look  upon  them  as  exceptions,  and  these  exceptions  are  very  rare. 

J.  A.  Hjaltaun. 
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PROOF  OF  THE  LOAN  OF  MONEY. 
Haldane  {Speirs  Factor)  v.  Speirs, — March  4,  1872. 

This  case  demands  very  attentive  consideration,  because  it  is 
difficult  to  avoid  regarding  it  as  overruling  or  restricting  a  principle 
which  a  series  of  judgments  appears  to  have  established.  In  the 
late  case  of  Gow*s  £xrs.  v.  Sim,  March  15,  1866,  4  Macph.  578, 
Lord  Cowan  said,  "I  think  the  Sheriffs  have  misconceived  the 
principle  that  runs  through  that  series  of  cases  which  culminated 
in  Thomson  v.  Geikie, — a  principle  which  I  should  be  most  unwilling 
to  throw  any  doubt  upon.  In  dubio  acknowledgment  of  the  receipt 
of  money  is  presumed  to  infer  obligation  to  repay,  but  this  pre- 
sumption will  be  destroyed  when  it  is  proved,  halnli  modo,  that  the 
money  was  received  in  payment  of  debt,  or  for  some  legitimate 
purpose  or  object  duly  fulfilled  by  the  receiver."  In  the  same 
case  Lord  Neaves  said  still  more  distinctly,  "  When  a  party  holds 
a  document  acknowledging  the  receipt  of  money,  and  not  bearing 
to  be  in  discharge  of  a  debt,  he  is  not  driven  to  refer  the  question 
of  loan  to  the  oath  of  his  adversary.  The  law  presumes  the  obliga- 
gation  to  repay  from  the  possession  of  such  a  document."  And  he 
proceeds,  "  Here  we  start  with  a  document  (a  bank  draft  in  favour 
of  the  defender)  but  a  document  of  a  kind  which  does  not  acknow- 
ledge anything,  and  does  not  therefore  import  or  infer  an  obligation 
to  repay." 

In  Govfs  ExT8.  V.  Sim  the  document  founded  on  was  a  bank 
draft,  which  we  presume  (though  it  is  not  so  stated  in  the  report, 
and  the  Session  papers  are  not  in  the  Advocates'  Library)  was  signed 
on  the  back  by  the  defender.  The  Sheriff-Substitute  and  the  Sheriff 
of  Perthshire  (Gordon)  held  that  this  was  not  enough  to  prove  the 
loan,  upon  which  the  pursuers  referred  the  whole  facts  and  circum- 
stances of  the  case  to  the  oath  of  the  defender.  Both  the  Sheriffs 
afterwards  held  the  oath  affirmative  of  the  reference.  The  Court  in 
an  advocation  held  it  to  be  negative.  The  question  there  was,  quid 
juratum  est  f  But  the  case  is  here  cited  because  the  facts  are 
identical  with  that  of  Haldane  v.  Speirs,  although  the  litigation  took 
a  different  course.  In  the  latter  case,  instead  of  at  once  referring  to 
the  defender  8  oath,  the  pursuer  maintained  the  proposition  stated 
by  Lord  Cowan  and  Lord  Neaves  in  the  passages  cited,  to  the  efiect 
of  throwing  on  the  defender  the  onus  of  proving  that  he  had 
received  the  money  otherwise  than  as  a  loan ;  and  he  argued  that  at 
least  he  was  entitled  to  a  proof  prout  de  jure  in  order  to  shew  quo 
anirfio  the  cheque  was  granted. 

The  case  was  argued  before  seven  judges ;  and  four  of  these,  the 
Lord-President,  and  Lords  Cowan,  Benholme  and  Neaves,  held  that  loan 
was  not  proved,  and  that  it  could  be  proved  only  by  the  writ  or  oath 
of  the  defender.     Three  of  the  judges,  Lords  Deas,  Ardmillan  and 
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Kinloch,  agreed  with  the  Lord  Ordinary  in  thinking  that,  the  fact  thai 
money  had  passed  being  established,  it  lay  upon  the  recipient  to  prove 
that  it  was  received  on  some  other  footing  than  that  of  loan  or  an  obli- 
gation to  repay.  "  That  rule,  however,"  said  Lord  Deas,  whose  judg- 
ment is  a  fine  specimen  of  judicial  reasoning,  **  requires  modification 
in  a  case  like  the  present,  so  far  as  the  ontis  of  proof  is  concerned ; 
because  a  bank  cheque  is  used  for  so  many  purposes,  that  until  some 
inquiry  has  been  made,  or  the  relative  position  of  parties  admitted, 
there  is  little  presumption  as  to  the  purpose  one  way  or  the  other. 
But  that  I  think  only  raises  a  question  of  onus,  and  does  not  at  all 
afiect  the  well  established  and  more  important  rule  of  practice — 
that  when  there  is  vyritten  evidence  that  one  man  has  received  the 
money  of  another,  inquiry  is  competent,  prout  de  jure,  to  ascertain 
quo  animo  or  on  what  footing  he  so  received,  the  money."  The  care- 
ful examination  of  the  cases  of  Boss  v.  Fidler,  Nov.  24,  1809,  F.  C. ; 
Martin  v.  Crawford,  June  4,  1850,  12  D.  960;  Thovison  v.  G^eikie, 
March  6,  1861,  23  D.  693,  and  Kyle  v.  Williamson,  Jan.  28,  1871 
(which  is  briefly  noted,  ante  vol.  xv.  p.  155,  and  of  which  Lord  Deas 
gives  a  fuller  account  from  the  Session  papers),  which  is  to  be 
found  in  the  opinion  of  Lord  Deas,  appears  to  leave  no  doubt  that 
such  a  rule  was  understood  to  exist  in  Scotch  law  by  three  genera- 
tions of  jurists ;  while  the  position  was  strengthened  by  reference 
to  the  analogy  of  the  numerous  class  of  cases  regarding  donation 
in^er  vivos  by  deposit  receipts  or  bank  cheques,  such  as  National 
Bank  v.  Bryce,  Jan.  20,  1866,  4  Macph.  312,  and  British  Linen 
Co,  V.  Mackenzie,  Jan.  15,  1866,  4  Macph.  820,  where  proof  was 
allowed  to  show  with  what  intention  a  writing  was  used  which  was 
capable  of  being  used  for  a  variety  of  purposes. 

Lord  Deas  said  with  regard  to  the  general  rule  of  practice  for 
which  he  was  contending :  "  Our  law  is  jealous  of  the  risk  of 
allowing  a  loan  to  be  proved  by  witnesses;  but  that  risk  it  is 
obvious  is  greatly  diminished  whenever  the  vital  fact  is  established 
by  writing,  that  the  one  man's  money  passed  into  the  pocket 
of  the  other.  The  risk  of  injustice  from  inquiry  being  excluded  is 
then  all  the  other  way.  Accordingly  the  practice  of  holding  such 
a  writing  to  satisfy  the  rule  requiring  writ  or  oath,  and  so  to  open 
up  the  case  to  general  inquiry,  has  grown  up  with  the  rule  itself, 
and  has  obviated  the  reproach  to  which  the  rule,  if  otherwise  con- 
strued, would  have  been  subject.  The  rule  is  severe  enough  as  it 
stands,  often  leading  on  the  death  of  the  debtor  to  the  inevitable 
loss  of  a  just  debt  which  he  would  have  admitted  on  oath.  But  to 
exclude  the  light  by  putting  on  the  rule  in  the  present  day  a  con- 
struction which  has  never  yet  been  put  upon  it,  would,  it  appears 
to  me,  be  extremely  unfortunate,  even  if  the  opposite  construction 
had  not  been  stamped  upon  the  rule  by  a  series  of  cases,  and  more 
particularly  by  the  direct  precedent  of  Boss  v.  Fidler,  concurred  in 
by  seven  judges  sixty-two  years  ago, — sanctioned  by  every  judge 
who  has  considered  it  since, — and  which,  if  it  is  now  disregarded, 
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will  certainly  be  so  in  circumstances  which  contrast  strongly  with 
the  unanimity  with  which  that  judgment  was  pronounced." 

We  turn  now  to  the  judgment  of  the  Lord-President,  to  ascertain 
the  grounds  on  which  the  majority  of  the  Inner  House  judges  re- 
fused to  let  in  the  light.  His  Lordship  does  not  here  give  any 
countenance  to  the  proposition  which  we  have  placed  at  the  begin- 
ning of  this  paper,  and  we  observe  that  he  did  not  favour  that  pro- 
position in  his  opinion  in  Gov)s  Exrs,  v.  Sim,  cit  He  accepted  it 
however  as  sound  law,  that  "an  acknowledgment  for  money 
generally  presumes  a  loan,"  in  Thomson  v.  Geikie,  where  he 
differed  from  the  Court,  and  we  think  he  rather  clearly  indicated 
his  opinion  at  the  time  that  parole  evidence  was  competent,  the 
ontis  of  proving  the  meaning  of  the  document  being  on  the  pursuer 
who  founded  on  it.  On  the  contrary  he  refers  to  the  law  of 
England  as  stated  by  St^rkie  on  JEvidence  (vol.  ii  p.  79).  "  The 
receipt  of  money  by  the  defendant  on  a  cheque  drawn  by  the 
plaintifT  on  his  banker  prima  facie  imports  a  payment  and  not 
a  loan."  And  it  is  then  pointed  out  that  the  cases  in  which  a 
contrary  doctrine  has  been  laid  down  in  Scotland  are  not  cases 
where  there  was  simply  a  payment,  but  where  there  was  a  docu- 
ment acknowledging  receipt  of  money  given  to  the  pursuer  to 
hold  o8  his  writ  In  the  case  of  a  cheque  there  can  be  no  pre- 
sumption at  all,  for  "most  cheques — 1  may  say  ninety  out  of 
a  hundred — ^are  drawn  for  the  purpose  of  paying  a  debt  of  the 
drawer."  In  the  case  of  a  cheque  therefore,  as  in  that  of  mere 
delivery  of  money,  there  is  no  presumption  of  any  kind  of  contract, 
and  in  both  cases  the  purpose  with  which  the  money  was  trans- 
ferred is  to  be  "  proved  by  different  evidence  according  to  the  alle- 
gation of  parties."  In  this  case  the  allegation  was  that  there  was 
a  loan ;  loan  can  be  pmved  only  by  writ  or  oath ;  and  there  was 
here  nothing  that  could  be  called  a  writ  of  the  defender. 

No  one  can  venture  to  affirm  any  opinion  with  confidence  where 
so  great  authorities  differ;  but  we  may  be  allowed  to  profess  our 
inability  to  discover  why  the  admissibility  of  parole  proof  should 
be  governed  by  such  nice  and  doubtful  distinctions.  It  is  true  that 
the  bank  cheque,  which  the  defender  indorsed  in  order  to  satisfy 
the  bank,  was  not  primarily  intended  to  be  a  document  of  debt  to 
the  pursuer.  But  the  indorsement  was  surely  neither  more  nor 
less  than  an  acknowledgment  of  the  receipt  of  the  money,  given  not 
to  the  lender  but  to  his  agent  quoad  hoc,  the  banker.  If  we  grant 
that  the  original  purpose  of  the  indorsement  is  to  secure  the  banker 
in  a  question  with  the  drawer,  or  with  the  drawee,  it  is  notorious 
that  thousands  of  transactions  take  place  daily  of  which  the  chief 
or  only  proof  is  bank  cheques,  and  that  these  documents  are  oftener 
used  to  prove  the  passing  of  money  in  questions  between  the 
drawer  and  payee  than  in  questions  where  the  bank  is  concerned. 

While,  however,  it  is  impossible  not  to  regret  that  the  decision 
in  this  case  should  tighten  again  a  rule  which  appeared  to  all  prac- 
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tising  lawyers  to  have  been  relaxed  in  a  very  beneficial  and  whole- 
some way,  it  cannot  be  denied  that  there  is  a  great  appearance  of 
consistency  with  principle  in  the  rule  now  laid  down.  That  appear- 
ance of  consistency  with  principle  would  however  be  more  complete 
if  it  had  been  possible  to  set  aside  the  exception  to  the  general  rule 
as  to  proof  of  loan,  which  is  still  admitted  to  exist  where  the  pursuer 
holds  a  written  acknowledgment  that  he  had  delivered  money  to 
his  debtor.  Upon  the  principle  of  Haldane  v.  Speirs,  if  it  is  not  to 
be  taken  as  overthrowing  the  authority  of  Thomson  v.  Geikie^  and 
previous  cases,  a  pursuer  is  entitled  to  supplement  his  proof  of  loan 
by  parole  if  he  has  in  his  own  hands  a  writing  which  says,  "  I  have 
received  from  you,  A,  £100."  But  he  is  limited  to  the  writ  or  oath 
of  the  alleged  debtor  if  he  founds  on  a  writing  in  the  hands  of  his 
factor,  saying,  "  I  have  received  from  you,  B  or  C,  upon  the  order  of 
A,  £100." 

Tlie  best  result  that  can  be  hoped  from  this  case  is  a  more 
thorough  consideration  by  law  reformers  of  the  law  of  evidence, 
with  a  view  to  the  abolition  of  the  unfortunate  limitations  and 
subtleties  which  we  inherit  from  a  time  when,  in  the  absence  of 
jury  trial,  judges  strove  to  dispense  as  much  aa  possible  with  the 
testimony  of  witnesses,  and  reared  a  fantastic  edifice  of  presump- 
tions and  restrictive  rules,  the  remains  of  which  are  still  impeding 
the  coui^se  of  justice.  Where  money  has  passed  from  hand  to  hand 
it  is  absurd  that  the  circumstances  should  be  sedulously  hidden 
Irom  the  judge  or  the  jury  by  whom  the  legal  result  of  tlie  fact  is 
to  be  determined.  It  is  quite  legitimate  that  there  should  be  a  rule 
of  practice  as  to  the  onvs  pr^andi;  but  we  venture  to  dispute 
altogether  the  expediency  of  restricting  the  parties  to  a  peculiar 
kind  of  evidence. 

The  allusion  to  the  presumption  said  by  English  writers  on  evi- 
dence  to  exist  in  cases  where  money  has  been  transferred,  deserves 
notice  in  passing.  In  Scotland  our  judges  say  that  it  infers  prima 
facie  a  loan,  i.e.  that  it  imposes  on  the  receiver  the  onus  of  proving 
that  it  was  not  a  loan ;  for  every  presumption  lays  the  burden  of 
proof  on  him  against  whom  it  is  used.  In  England  "  it  is  pre- 
sumptive evidence  of  antecedent  debt  and  not  of  a  gift  or  loan  " 
(Best,  "  Princ.  of  Evid."  342).  The  cases  to  this  effect  are  neither 
numerous  nor  strong,  being  for  instance  cases  where  juries  were 
directed  by  the  judge  that  *'  loan  is  not  to  be  inferred  from  the  bare 
fact  that  A  delivered  a  sum  of  money  to  B  which  A  had  borrowed 
from  another"  (Welch  v.  Seaborn,  1  Stark  474,  per  Lord  Ellen- 
borough),  or  that  "  it  is  not  evidence  of  itself  to  establish  a  loan  of 
money  by  the  plaintiff  to  the  defendant,  to  prove  that  the  defendant 

^  It  is  to  be  observed  that  the  Lord  Prefiident  does  not  in  his  opinion  notice  this  ctae^ 
in  which  Lord  Wood  distinctly  asserts  the  competency  of  parole  where  there  is  a 
document  acknowledging  receipt  of  money. 
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received  cash  for  a  draft  or  a  cheque  drawn  by  the  plaintiiF  on  his 
bankers,  and  payable  to  him  by  name  out  of  money  of  tlie  plaintiffs 
then  in  the  bank  "  {Carey  v.  Gerrish,  4  Esp.  9,  per  L  Kenyou). 

Mr.  Best  refers  the  English  rule  to  a  maxim  taken  from  a  passage 
of  Paullus  in  the  Digest.  Probably,  however,  the  English  Judges 
who  laid  down  the  rule  at  Nisi  Prius  thought  little  of  Paullus  or 
of  Justinian.  But  it  is  satisfactory  to  find,  as  we  so  often  do,  that 
what  common  sense  recommends  stands  written  in  words  of 
the  utmost  clearness  in  the  Corpus  Juris,  It  'might  have  been 
better  if  the  series  of  cases  which  puzzled  the  Court  in  Jffaldane  v. 
Speirs  had  not  been  reported  at  all,  and  if  the  Bar  and  the  Court  had 
striven  to  arrive  at  a  just  decision  upon  the  simple  analogies  sug- 
gested by  the  law  25  de  probationihus  (Dig.  22.  3),  which  happens 
to  deal  with  the  question  of  burden  of  proof  in  a  condictio  indebiti, 
a  proceeding  exactly  similar  to  the  condictio  by  which  repayment 
of  a  loan  was  recovered.^  We  give  a  free  translation  of  the  passage; 
as  a  specimen  of  written  reason,  separating  the  different  propositions. 

"  When  the  question  is  in  the  condictio  indebiti,  whether  there  was 
a  debt  or  not,  the  matter  as  to  proof  stands  thus : — 

"  1.  If  he  who  is  alleged  to  have  received  the  thing  or  money 
denies  that  he  received  it,  and  if*  he  who  gave  it  proves  by  legal 
evidence  the  payment  or  delivery  of  it,  then  he  who  denied  the 
payment  or  delivery  is  absolutely  bound,  if  he  would  be  heard  in 
defence,  to  establish  that  he  received  the  money  as  owing  to  him. 

"  2.  If  the  defendant  admits  from  the  beginning  that  he  received 
the  money,  but  says  that  it  was  due  to  him,  the  presumption  is  un- 
doubtedly in  his  favour ;  for  no  one  is  likely  to  be  so  improvident  as 
to  throw  away  his  money  where  he  owes  no  debt.  This  is  more 
especially  true  where  the  plaintiff*  is  a  careful  and  diligent  man  of 
business  who  is  unlikely  to  have  made  a  mistake. 

"  3.  But  if  the  plaintiff*,  who  seeks  to  recover  what  was  unduly 
paid,  be  a  pupil  or  a  minor,  a  woman,  soldier,  or  rustic,  or  any  other 
person  of  simple  and  careless  character,  the  receiver  is  then  bound 
to  show  that  he  got  the  money  duly  and  in  payment  of  a  debt. 

"  4.  These  rules  hold  good  if  the  plaintiff"  seeks  repetition  of  the 
whole  sum  paid  in  eiTor.  If  however  he  seeks  repetition  (1)  of  a 
part  only,  and  because  that  part  was  not  due,  or  (2)  of  what  he 
alleges  to  have  been  formerly  due  but  to  have  been  paid  twice  by 
mistake,  or  (3)  of  what  he  alleges  he  paid  in  ignorance  of  a  defence 
competent  to  him  a*^ainst  payment,  the  burden  of  proving  these 
allegations  lies  upon  him,  according  to  the  general  rule  which  re- 
quires those  who  rely  upon  exceptions,  or  maintain  that  money  was 
paid  when  not  due,  to  prove  their  averments. 

"  5.  In  all  the  cases  which  we  have  put  the  party  upon  whom  the 

*  Savigny's  Si/stem^  vol.  v.  p.  114 ;  and  Beylage  xiv.  p.  466.  See  B.  Voorda, 
Dits.  de  Munere  Probandi  in  Cauack  Indd>Ui,  Lug(L  Bat-  1775.  Gliick,  PandeckUn, 
t  xiiL  pp.  11M12. 
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onus  lies  has  the  privilege  of  referring  the  truth  of  the  matter  to 
the  oath  of  his  opponent,  he  himself  first  taking  the  oath  of 
calumny/  &c. 

We  cannot  but  contrast  the  simple  common  sense  of  the  Roman 
lawyer's  propositions  as  to  the  (yrvus  probandi  with  the  elaborate 
consideration  of  decisions  which  has  been  necessitated  in  the  case 
befo^e  us  by  too  rigid  an  adherence  to  the  maxim,  so  just  within 
its  proper  limits,  Optima  est  lex,  qtue  minimum  relinquit  arbUrio 
judieis.^  Had  we  not  in  our  law  the  old  rule  about  writ  or  oath, 
and  had  we  not  a  bushel  of  reported  decisions  as  to  its  import 
which  it  would  be  indecent  for  judges  to  ignore,  this  case  would 
have  been  reduced  to  a  simple  question  of  onus,  to  be  resolved  by 
the  Court  according  to  a  wise  discretion,  guided  by  such  rules  as 
PauUus  has  suggested.  It  must  be  owned  however  that  the  au- 
thority of  Paullus,  which  was  not  appealed  to  in  the  argument, 
seems  to  be  decidedly  against  the  presumption  alleged  to  be  fixed 
by  Thomson  v.  Geikie  and  previous  cases,  and  in  favour  of  that 
which  is  said  to  exist  in  England. 

^  Cum  de  indebito  qusritor,  quia  probare  debet  non  fdisse  debitam  ?  Res  ita, 
temperanda  est,  ut,  si  quidem  is,  (|ai  accepisse  dicitur  rem  vel  pecuniam  indebitom, 
hoc  negaverit,  et  ipse  qui  dedit  legitimis  probationibus  solutionem  approbaverit,  sine 
ulla  distinctione  ipsuni,  qui  negavit,  sese  pecuniam  accepisse,  si  vult  audiri,  compel* 
lendum  esse  ad  probationes  pnestandas,  quod  pecuniam  debitam  acceperit.  Etenim 
absurdum  est,  eum,  qui  ab  initio  negavit  pecuniam  suscepisse,  postquam  fueiit  con- 
victus  eam  accepisse,  probationem  non  debiti  ab  adversario  exigere.  Sin  vero  ab  ini- 
tio confiteatur  quidem  suscepisse  pecnnias,  dicAt  autem  non  indebitas  ei  fuisse  solutas, 
pnesumptionem  videlicet  pro  eo  esse,  qui  accepit,  nemo  dubitat.  Qui  enim  solvit,  nun- 
quam  ita  resupinus  est,  ut  facile  suas  pecunias  jactet,  et  indebitas  effundat,  et  maxime 
si  ipse,  qui  indebitas  dedisse  dicit,  homo  dili^ens  est,  et  studiosus  paterfamilias,  ccgus 
personam  incredibile  est  in  aliquo  facile  errasse  ;  et  ideo  eum,  qui  dicit  indebitas 
solvisse,  compelli  ad  probationes,  quod  per  dolum  accipientis,  vel  aliquam  justam  ig- 
norantiie  causam  indebitum  ab  eo  solutum  sit,  et  nisi  hoc  ostendeiit,  nnllam  eum 
repetitionem  haliere.  §  1.  Sin  autem  is,  qui  indebitum  queritur,  vel  }  nplllus,  vel 
minor  sit,  vel  mulier,  vel  forte  vir  quidem  perfectee  statia,  sed  miles,  vel  a  picnltor, 
et  forensium  renim  expers,  vel  alius  simplicitate  gaudens,  et  desidisB  deditns,  tunc 
euro,  qui  accepit  pecunias,  ostendere,  bene  eas  accepisse  et  debitas  ei  fuisse  solutas, 
et  si  non  ostenderet,  eas  redhibere.  §  2.  Sed  hsec  ita,  si  totam  summam  indebitam 
fuisse  solutam  is,  ^ui  dedit,  contendat.  Sin  autem  pro  parte  queritur,  auod  pan 
pecuniae  solutie  debita  non  est,  vel  quod  ab  initio  quidem  debitum  fuit,  sea  vel  dis- 
sol u to  debito  postea  ignarus  iterum  solvit,  vel  exceptione  tutus  errore  eas  pecunias 
deT)eudit,  ipsum  omnimodo  hoc  ostendere,  ^uod  vel  plus  debito  peraolvit,  vel  iam 
solutam  pecuniam  per  errorem  repetita  solutione  dependit,  vel  tutus  exceptione  suam 
nesciens  projecit  pecuniam,  secundum  generalem  r^gulam,  quae  eos,  qui  opponendas 
esse  exceptiones  affirmant,  vel  solvisse  indebita  contendunt,  hsec  ostendere  exigit 
§  3.  In  omnibus  autem  visionibus,  quas  proposuimus,  licentia  concedenda  est  ei,  cui 
onus  probationis  incumbit,  adversano  suo  de  rei  veritate  jusjurandum  inferre  prius 
ipso  pro  calumnia  jurante,  ut  judex  juramenti  fidem  secutus  ita  suam  sententiam 
possit  formare,  jure  referenda  religionis  ei  servando,  kc, 

'  Bacon,  de  Augm,  Se,  lib.  viii.  c.  3,  tit.  1,  Aphor.  i6. 
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This  blue  book  has  just  been  issued,  being  the  fourth  of  the  series 
authorized  by  the  Act  32  &  33  Vict  c.  33.  It  has  been  compiled 
with  great  labour,  and,  it  is  to  be  assumed,  with  equal  accuracy, 
under  the  superintendence  of  Dr.  Hill  Burton.  Nevertheless,  in 
the  knowledge  of  the  truth  of  the  saying,  "  that  nothing  is  so  falla- 
cious as  statistics,  except  facts,"  it  may  be  doubted  whether,  with- 
out a  minute  knowledge,  often  diflScult  to  obtain,  of  all  surrounding 
circumstances,  any  correct  conclusion  can  be  drawn  from  the  mere 
array  of  classified  figures.  It  was  a  favourite  axiom  of  Lord 
Brougham  that  "  full  and  minute  statistical  details  are  to  the  law- 
giver as  the  chart,  the  compass  and  the  lead  to  the  navigator." 
But  it  is  to  be  feared  any  legislative  metisure  relying  on  numerals 
alone  would  run  great  risk  of  shipwreck.  The  subdivisions  of  cases 
in  these  judicial  reports  are  so  numerous  and  so  various,  and  the 
divisions  so  minute,  that  the  slightest  adventitious  circumstance 
may  lead  to  a  result  wholly  accidental  and  exceptional,  which  may 
never  again  occur,  or  indeed  an  opposite  single  fact  in  the  year  fol- 
lowing might  give  a  result  quite  the  reverse.  We  therefore  greatly 
doubt  whether  the  publication  of  these  multitudinous  figures  can 
be  of  any  reliable,  professional,  or  public  advantage  at  all  commen- 
surate with  the  vast,  labour  and  cost  of  their  collection  and  mani- 
pulation. Figures  by  themselves  are  the  mere  bones,  and  form  a 
skeleton  requiring  much  besides  to  render  them  living  evidence  of 
fact. 

As  the  circulation  of  the  volume  is  limited  to  a  few  officials,  we 
give  some  of  the  more  general  results,  which  may  be  of  interest  to 
the  profession  as  well  as  to  the  general  public. 

The  Eeport  commences  with  Criminal  Statistics.  The  first  table 
reports  the  "  comparative  number  of  persons  charged  and  disposed 
of  by  the  police  in  Scotland,  in  the  four  years  ending  1871."  We 
are  at  a  loss  to  understand  the  term  "  disposed  of  by  the  police." 
The  police  fortunately  have  no  magisterial  powers  "  to  dispose  of*' 
criminals.     The  following  is  an  abstract  of  this  table : — 


1.  Number  of  persons  apprehended 

or  cited  in  Counties, 

2.  The  same  in  Buighs, 

1868. 

1869. 

1870. 

1871. 

22,297 
97,326 

22,464 
104,175 

24,227 
114,446 

24,227 
117,417 

Notes. — 1.  There  appears  the  remarkable  coincidence  that  in  counties  the 
same  numbers  to  a  unit  appear  in  1870  and  1871. 

2.  There  also  appears  the  fact  that,  whilst  in  counties  the  **  disposahU**  per- 
sons increase  from  1868  to  1871  by  2000,  in  burghs  the  increase  is  20,000.  Tho 
inquiry  hence  arises  whether  this  anses  from  an  increase  of  chme  in  the  urbaa 
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population,  or  of  vigilance  on  the  part  of  the  civic  police,  and  the  lack  thereof  on 
the  part  of  the  "  rural  blues." 

The  next  division  of  the  first  table  is  interesting,  as  distinguish- 
ing the  nature  of  the  ofifences : — 


In  CountieB, 

1,  Offences  against  the  person, 

2.  Offences  against  property, 
'  3.  Miscellaneous, 

In  Burghs. 

1.  Offences  against  the  person, 

2.  Offences  against  property, . 

3.  Miscellaneous, 

1868. 

1869. 

1870. 

1871. 

4,221 

5,380 

12,696 

3,199 

9,051 

85,076 

4,352 

5,212 

12,900 

2,801 

9,319 

92,055 

4,553 

6,209 

14,465 

3,078 

9,432 

101,936 

4,447 

4,808 

14,972 

3,396 

9,451 

104,570 

I 

Notes. — It  will  be  remarked  how  the  proportions  of  offences  against  penon 
and  property  maintain  their  equivalents  both  in  counties  and  buighs,  whilst  the 
nonc^script  "  miscellaneous''  offenders  increase  both  in  rural  and  urban  dis- 
tricts, hut  not  in  an  equal  ratio.  The  increase  in  counties  is  above  2000, 
whilst  in  burghs  the  increase  is  nearly  20,0(0,  coinciding  with  the  increase  of 
offenders  under  the  first  division  of  the  table. 

The  third  division  of  the  table  gives  the  result  of  the  proceed- 
ings, and  is  one  of  deep  interest : — 


1868. 

1869. 

1870. 

1871. 

In  Counties. 
1.  Tried  "at  instance  of  the  Police," 

' 

or  committed  for  trial. 

18,090 

18,603 

20,590 

19,428 

2.  Convicted, 

16,652 

17,1CX) 

18,661 

16,744 

3.  Acquitted, 

1,438 

1,503 

1,639 

1,448 

4.  Proceedings  begun  and  dropped,  . 

3,254 

3,027 

3,203 

4,312 

In  Burghs. 

1.  Tried  "  at  instance  of  the  Police," 

or  committed  for  trial. 

69,066 

72,240 

81,208 

79,251 

2.  Convicted, 

65,249 

67,720 

76,503 

71,196 

3.  Acquitted, .... 

3,817 

4,520 

4,705 

5,575 

4.  Proceedings  begun  and  dropped.  . 

27,679 

31,655 

32,878 

38,034 

Notes. — There  must  be  some  mistake  in  setting  down,  especially  in  counties, 
that  the  prosecutions  were  "  at  the  instance  of  the  police."  The  Fiscals  prose- 
cute cases  of  any  importance,  not  merely  police  offences.  The  ratio  hetween 
convictions  and  acquittals,  both  in  counties  and  burghs,  bear  a  remarkable  pro- 
portion, but  the  increase  in  burghs  in  cases  begun  and  dropped  from  27,679  to 
38,034  is  not  very  satisfactory.  Even  the  lower  figure  is  startling.  It  either 
is  evidence  of  rash  recourse  to  proceedings  or  hasty  abandonment  thereof  with- 
out trial. 

A  second  table  gives  the  disposal  of  persons  charged  by  the 
police  for  the  year  1871  only,  and  in  Counties.  It  gives  of  males 
20,635,  of  females  3,592,  agreeing  with  the  cumulo  of  24,227  ap- 
pearing in  the  first  table.  The  highest  number,  5,168,  appears 
under  Lanarkshire,  and  the  lowest,  32,  under  Cromarty. 
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A  separate  table  gives  similar  results  for  burghs  for  1871.  Of 
males  it  sets  down  78,960,  while  of  females  the  number  is  38,457, 
and  the  cumulo  117,417.  The  proportion  of  offenders  in  burghs, 
when  contrasted  with  counties,  militates  greatly  against  the  softer 
sex  in  the  urban  population.  Glasgow  carries  the  palm  of  offenders, 
the  number  being  74,876,  whilst  Edinburgh  gives  only  12,666; 
Wick  has  only  24,  and  Cromarty  31 ;  Leith,  with  1,875,  contrasts 
favourably  with  its  sister  sea-ports,  Greenock,  which  has  4,267 
offenders,  and  Dundee,  with  3,534. 

A  very  interesting  table  gives  a  retrospect  fpr  five  years,  ending 
with  1871  with  the  results : — 


NnmbeiB  tried, 

1867. 

1868. 

1869. 

187  0. 

1871. 

2,811 

2,822 

2,922 

2,671 

2,466 

Convicted,   . 

2,510 

2,490 

2,592 

2,400 

2,184 

Outlawed  and  bail  forfeited. 

18 

30 

30 

22 

29 

Insane  and  unfit  for  trial,  . 

3 

2 

3 

6 

2 

Acquitted — not  guilty, 

63 

61 

79 

61 

49 

„           not  proven, 

224 

236 

217 

183 

192 

Tried  in  High  Court, 

78 

86 

126 

93 

99 

Circuit  Justiciary  Courts,    . 

304 

397 

283 

374 

385 

In  Sheriff  Courts,  with  jury, 

1,256 

1,228 

1,344 

1,1(X) 

999 

„          without  a  jury, 

1,143 

1,103 

1,163 

1,068 

971 

By  Burgh  Magistrates  (not 

police  cases), 

28 

8 

13 

17 

1 

By  Ju8tice4)  and  other  Courts, 

2 

0 

3 

1 

19 

1 

Notes, — Under  this  table  the  proportion  between  convictions  an4  acquittals 
throughout  the  whole  period  is  very  striking,  and  affords  evidence  of  the  satis- 
factory state  of  the  administration  of  our  criminal  law.  The  great  preponderance 
of  veidicts  with  the  mid  term  "  not  proven"  to  that  of  not  guilty,  tends  to  shew 
the  superiority  of  the  English  system,  which  does  not  aUow  a  timid  jury  to 
shirk  their  duty,  and  to  send  forth  a  person  charged  with  so  serious  a  stain  on 
his  character  as  is  involved  in  such  an  unmeaning  verdict.  If  a  cliarge  be  not 
proven,  it  seems  to  follow  that  as  the  person  cannot  be  found  guilty,  ne  ought 
to  be  held  innocent,  and  so  have  the  verdict  of  not  guilty.  The  small  number 
of  cases  tried  in  the  High  Court,  when  it  is  recollected  that  such  is  the  only 
high  criminal  court  for  the  three  Lothians,  as  well  as  for  exceptional  cases 
throughout  Scotland,  affords  a  high  commendation  in  favour  of  these  three 
populous  counties  for  the  absence  of  serious  crime.  Now  that  railway  inter- 
course is  so  extensive,  it  is  a  matter  for  grave  consideration  whether  economy 
would  not  be  studied  and  the  administration  of  justice  greatly  advanced  by  a 
more  freouent  recourse  to  the  High  Court  in  all  serious  cases  throughout  Scot- 
land. There  is  an  absurdity  in  keeping  a  prisoner  for  months  in  the  prisons  of 
Falkirk  and  Cujmr,  and  then  senduig  them  for  trial  to  Stirling  and  Perth, 
instead  of  immediately  having  them  tried  at  Edinburgh. 

Another  table  gives  a  decennial  comparison  of  the  number  of  cri- 
minal offenders  disposed  of  in  Scotland  for  ten  years  ending  in 
1871.  The  yearly  average  for  the  five  years  ending  in  1866  is 
3,273,  and  for  the  five  succeeding  years  ending  1871,  3,241,  shew- 
ing a  most  remarkable  continuation  of  the  same  results.     Lanark- 
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shire  gives  for  the  first  period  the  yearly  average  of  753,  and  for  the 
latter  term  an  increase  to  the  extent  of  832.  Edinburgh  for  the 
first  period  gives  the  annual  average  of  412,  and  which  in  the 
second  term  is  decreased  to  358.  The  lowest  figure  is  attached  to 
the  minimum  and  paradisiacal  county  of  Kinross,  giving  a  yearly 
average  of  4  for  the  first  term,  and  of  7  for  the  latter. 

Amidst  a  very  chaos  of  criminal  statistics,  we  find  one  as  to 
instruction  which,  in  the  present  educational  age,  may  be  of  some- 
what greater  interest  than  the  sickening  minutiae  of  the  prison 
house,  which  swells  up  this  chamber  of  horrors.  Of  27,896 
prisoners,  it  is  set  down  that  of  males,  3430,  and  of  females,  2565, 
"  could  not  ready"  whilst  8716  males  and  6540  females  "  could  read 
with  difficulty."  Bnt  4793  males  and  1852  females  "could  read 
well,"  in  all  6645.  Of  the  same  number  (27,896)  of  males,  6421, 
and  of  females,  5917,  "  could  not  write;"  543  males  and  111  females 
"  could  sign  name  merely;"  8333  males  and  4679  females  "  could 
write  with  difficulty,"  whilst  the  residue  of  1642  males  and  250 
females  could  "write  well."  If  these  statistics  are  worth  any- 
thing, it  may  be  fairiy  argued  that,  though  knowledge  of  letters  is 
of  great  value,  it  is  not  the  only  panacea  for  the  elevation  of 
mankind  and  the  eradication  of  crime.  The  proportion  of  well 
educated  prisoners  to  the  less  privileged,  when  we  recollect  the 
lack  of  education  in  certain  districts,  bears  no  flattering  evidence 
that  proficiency  in  scholarship  gives  immunity  from  evil  courses. 
We  are  not  altogether  sure  whether  the  tests  whereby  the  amount 
of  education  is  ascertained  are  altogether  free  from  fallacy.  We 
can  well  understand  a  ready  reader  or  swift  writer  gladly  sub- 
mitting lo  the  test,  whilst  one  more  diffident  and  less  accustomed 
to  the  practice  would  shrink  from  the  ordeal,  and  be  erroneously 
recorded  as  wholly  uneducated.  The  fact  whether  they  had  been 
at  school,  and  for  what  length  of  time,  if  it  could  be  accurately 
ascertained,  would  be  more  reliable  than  the  mere  perfunc- 
tory trial  by  the  prison  officials,  at  the  same  time  as  the  stature, 
weight,  and  colour  of  hair  of  the  new  comer  is  taken  and  re- 
corded. 

An  interesting  table  is  given  of  civil  prisoners  held  in  custody 
during  1871.  The  number  was,  of  males  610,  of  females  29 — in  all 
639 :  of  these,  for  fines  and  forfeitures  below  £8,  6s.  8d.,  there  were 
33;  whilst  287,  or  nearly  one-half,  were  for  debts  under  £20;  and  40 
for  debts  above  £100.  The  greatest  number  was  in  Glasgow,  157;  in 
Edinburgh  there  were  116.  Now  that  imprisonment  for  civil  debt 
is  abolished  in  England,  with  the  anomalous  exception  of  commit- 
ments in  county  courts,  it  is  somewhat  strange  that  the  ancient 
law  for  debts  exceeding  £8,  6s.  8d.  still  remains  in  Scotland  in 
its  full  vigour. 

It  reflects  credit  on  the  suitable  buildings  of  our  prisons,  and  the 
vigilance  of  the  officials,  that,  during  the  year  1871,  only  four 
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escapes  from  prisoa  took  place,  and  all  were  recaptured.     It  is 
melaQcholy  to  record  in  the  same  year  three  suicides  in  prison. 

There  are  numerous  additional  tables  connected  with  prisons. 
These,  which  formerly  appeared  in  the  annual  report  of  the  prison 
managers,  are  now  given  in  this  volume,  of  which  County  Prison 
Boarck  should  be  apprized.  One  important  table  should  receive 
the  serious  attention  of  County  Boards.  This  table  gives  the 
average  annual  cost  per  prisoner,  and  profit  for  work,  for  the  three 
years  ending  31st  December  1871,  in  prisons  where  the  annual 
average  in  custody  is  five  and  upwards.  The  vast  divergence  in 
the  net  cost  of  each  prisoner,  deducting  the  profit  of  work,  is  very 
startling,  and  requires  explanation.  For  example,  the  average 
profit  for  prisoners'  work  in  the  General  Prison  at  Perth  is  £8,  7s.  2d., 
and  the  net  cost  for  each  prisoner  therein  £20, 14s.  6d.  Haddington, 
with  the  average  daily  number  of  ten  prisoners,  gives  only  £1,  18s. 
for  profit  on  work,  but  £89,  6s.  lOd.  is  the  net  cost  of  each  prisoner, 
being  the  highest  in  the  catalogue.  Glasgow  is  set  down  as  yield- 
ing an  average  profit  on  work  17s.  6d.,  and  cost  £16,  5s.  4d.,  which 
corresponds  very  nearly  with  the  result  of  Edinburgh  Prison,  which 
gives  13s.  2d.  of  profit  and  £15, 19s.  3d.  of  cost.  Inverness  reports 
the  highest  return  for  work  at  £8,  lis.  5d.,  but  this  is  counter- 
balanced by  the  net  cost  being  as  high  as  £84,  17s.  9d.  for  each 
prisoner. 

We  have  not  nearly  exhausted  the  numerous  tables  connected 
with  prisons  and  prisoners.  At  a  future  time  we  may  deal  in  a 
similar  manner  with  the  more  congenial  statistics  of  our  Civil 
Courts,  supreme  and  locaL  H.  B. 


AUTOBIOGRAPHICAL  SKETCH  OF  CHANCELLOR  KENT. 

The  following  interesting  sketch  is  taken  from  a  letter  by  this  illus- 
trious jurist  to  the  late  Thomas  Washington  of  the  Tennessee  Bar ; 
and  was  lately  published  in  the  Southern  Law  Review  (July  1872. 
Nashville :  Reid  &  Brown). 

"  As  to  the  rest  of  your  letter,  concerning  my  life  and  studies,  I 
hardly  know  what  to  say  or  do.  Your  letter  and  argument  and 
character  and  name  have  impressed  me  so  favourably  that  I  feel 
every  disposition  to  oblige  you  if  it  be  not  too  much  at  my  own 
expense.  My  attainments  are  of  too  ordinary  a  character,  and  far 
too  limited,  to  provoke  such  curiosity.  I  have  had  nothing  more 
to  aid  me  in  all  my  life  than  plain  method,  prudence,  temperance, 
and  steady,  persevering  diligence.  My  diligence  was  more  remark- 
able for  being  steady  and  uniform  than  for  the  degree  of  it,  which 
never  was  excessive,  so  as  to  impair  my  health  or  eyes  or  .prevent 
all  kinds  of  innocent  or  lively  recreation. 

"  I  would  now  venture  to  state  briefly,  but  very  frankly,  and  at 
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your  special  desire,  somewhat  of  the  course  and  progress  of  my 
studious  life.  I  know  you  cannot  but  smile  at  times  at  my  simpli- 
city, biit  I  commit  myself  to  your  indulgence  and  honour. 

"I  was  educated  at  Yale  College  and  graduated  in  1781.  I 
stood  as  well  as  any  in  my  class ;  but  the  test  of  scholarship,  at 
that  day,  was  contemptible.  I  was  only  a  very  inferior  classical 
scholar,  and  we  were  not  required,  and  to  that  day  I  had  never 
looked  into  any  Greek  book  but  the  New  Testament.  My  favourite 
studies  were  geography,  histor}'',  poetry,  Belles  Lettres,  &c.  When 
the  college  was  broken  up  and  dispersed  in  July  1779  by  the 
British,  I  retired  to  a  country  village ;  and  finding  Blackstone's  Com- 
merUaries,  I  read  the  four  volumes.  Parts  of  the  work  struck  my 
taste,  and  the  work  inspired  me  at  the  age  of  sixteen  with  awe,  and 
I  fondly  determined  to  be  a  lawyer.  In  November  1781,  I  was 
placed  by  my  father  with  Mr.  (now  called  Judge)  Benson,  who  was 
then  attorney-general  at  Poughkeepsie,  on  the  banks  of  the  Hudson 
and  in  my  native  county  of  Dutchess.  Here  I  entered  on  law,  and 
was  the  most  modest,  steady,  industrious  student  that  such  a  place 
ever  saw.  I  read  the  following  works :  Grotius  and  Pufifendorf,  in 
large  foUos,  and  made  copious  extracts.  My  fellow  students,  who 
were  more  gay  and  gallant,  thought  me  very  odd  and  dull  in  my 
taste ;  but  out  of  five  of  them,  four  died  in  middle-life  drunkards. 
I  was  free  from  all  dissipation,  and  chaste  as  pure,  virgin  snow.  I 
had  never  danced  or  played  cards,  or  sported  with  a  gun,  or  drank 
anything  but  water.  In  1782  I  read  Smollett's  History  of  Eng- 
landy  and  procured,  at  a  farmer's  house  where  I  boarded,  Eapin's  (a 
huge  folio),  and  read  it  through,  and  I  found  during  the  course  of 
the  last  summer  among  my  papers  my  MS.  abridgment  of  Eapin's 
dissertation  on  the  laws  and  customs  of  the  Anglo-Saxons.  I 
abridged  Hale's  History  of  the  Common  Law  and  the  old  books  of  prac- 
tice, and  read  parts  of  Blackstone  again  and  again.  The  same  year 
I  procured  Hume's  History  of  England,  and  his  profound  reflections 
and  admirable  eloquence  struck  most  deeply  on  my  youthful  mind. 
I  extracted  the  most  admired  parts  and  made  several  volumes  of 
MS.  I  was  admitted  to  the  bar  of  the  Supreme  Court,  in  January 
1785,  at  the  age  of  twenty-one,  and  then  married  without  one  cent 
of  property;  for  my  education  exhausted  all  my  kind  fathers  re- 
sources and  left  me  in  debt  400  dols.,  which  it  took  me  two  or  three 
years  to  discharge.  Why  did  I  marry  ?  I  answer-^at  the  farmer's 
house  where  I  boarded,  one  of  his  daughters,  a  little,  modest,  lovely 
girl  of  fourteen,  gradually  caught  my  attention  and  insensibly  stole 
upon  my  affections ;  and,  before  I  thought  of  love  or  knew  what  it 
was,  I  was  most  violently  affected.  I  was  twenty-one,  and  my  wife 
sixteen  when  we  married ;  and  that  chai^ning  and  lovely  girl  has 
been  the  idol  and  solace  of  my  life,  and  is  now  with  me  in  my  office 
unconscious  that  I  am  writing  this  concerning  her.  We  have  both 
had  uniform  health  and  the  most  perfect  and  unalloyed  domestic 
happiness,  and  are  both  as  well  now  and  in  as  good  spirits  as  when 
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we  married.  We  have  three  adult  children.  My  son  lives  with 
me,  and  is  twenty-six  and  a  lawyer  of  excellent  sense  and  discre- 
tion and  of  the  purest  morals.  My  eldest  daughter  is  well  married, 
and  lives  the  next  door  to  me  and  with  the  intimacy  of  one  family. 
My  youngest  daughter  is  now  of  age,  and  lives  with  me  and  is  my 
little  idol. 

"I  went  to  housekeeping  at  Poughkeepsie  in  1786,  in  a  small, 
snug  cottage,  and  there  I  lived  in  charming  simplicity  for  eight 
years.  My  practice  was  just  about  sufficient  to  redeem  me  from 
debt  and  to  maintain  my  wife  and  establishment  decently,  and  to 
supply  me  with  books  about  as  fast  as  I  could  read  them.  I  had 
neglected,  and  almost  entirely  forgotten,  my  scanty  knowledge  of 
the  Greek  and  Eoman  classics,  and  an  accident  turned  my  attention 
to  them  very  suddenly.  At  the  in  1786,  I  saw  E.  Living- 
ston (now  the  codifier  for  Louisiana),  and  he  had  a  pocket  Horace, 
and  read  some  passages  to  me  at  some  office,  and  pointed  out  their 
beauties,  assuming  that  I  well  understood  Latin.  I  said  nothing, 
but  was  stung  with  shame  and  mortification ;  for  I  had  forgotten 
even  my  Greek  letters.  I  purchased  immediately  Horace  and 
Virgil,  a  dictionary  and  grammar  and  the  Testament,  and  formed 
my  resolution  promptly  and  decidedly  to  recover  the  lost  lan- 
guages. 

"  I  studied  in  my  little  cottage  morning8>  and  dedicated  one  hour 
to  Greek  and  another  to  Latin  daily.  I  soon  increased  it  to  two 
for  each  tongue  in  the  twenty-four  houra.  My  acquaintance  with 
the  languages  increased  rapidly.  After  I  had  read  Horace  and 
Virgil  I  turned  to  Livy  for  the  first  time  in  my  life ;  and,  after  I  had 
construed  the  Greek  Testament,  I  took  up  the  Iliad,  and  I  can 
hardly  describe  to  this  day  the  enthusiasm  with  which  I  perse ver- 
ingly  read  and  studied  in  the  originals,  Livy  and  the  Iliad.  It  gave 
me  inspiration.  I  purchased  a  French  dictionary  and  grammar 
and  began  French,  and  gave  an  hour  to  that  language  daily.  I  ap- 
propriated the  business  part  of  the  day  to  law,  and  read  Coke  Lyt- 
tleton.  I  made  copious  notes.  I  devoted  Evenings  to  English 
literature,  in  company  with  my  wife.  From  1788  to  1798  I  steadily 
devoted  the  day  into  five  parts,  and  allotted  them  to  Greek,  Latin, 
law  and  business,  and  French  and  English  varied  literature.  I 
mastered  the  best  of  the  Greek,  Latin,  and  French  classics,  as  well 
as  the  best  French  and  English  law  books  at  hand.  I  read  Mac- 
chiavel  and  all  the  collateral  branches  of  English  history,  sucli  as 
Lyttelton's  Henry  tlie  Second,  Bacon's  Henry  the  Seventh,  Lord  Claren- 
don on  the  Great  Rebellion,  etc.  I  even  sent  to  England  as  early  as 
1790  for  Warburton's  Divine  Legation  and  the  Lusiad. 

"  My  library,  which  started  from  nothing,  grew  with  my  growth, 
and  it  has  now  attained  to  upward  of  3000  volumes;  and  it  is 
pretty  well  selected,  for  there  is  scarcely  a  work,  authority  or  docu- 
ment, refeiTed  to  in  the  three  volumes  of  my  commentaries,  but 
what  has  a  place  in  my  own  library.     Next  to  my  wife  my  library 
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has  been  the  source  of  my  greatest  pleasure  and  devoted  attach- 
ment. 

"The  year  1793  was  another  era  in  my  life.  I  removed  from 
Poughkeepsie  to  the  city  of  New  York,  with  which  I  had  becouie 
well  acquainted ;  and  I  wanted  to  get  rid  of  the  incumbrance  of  a 
dull  law  partner  at  Poughkeepsie.  But,  though  I  had  been  in 
practice  nine  years,  I  had  acquired  very  little  property.  My  furni- 
ture and  library  were  very  scanty,  and  I  had  not  500  dols.  extra  in 
the  world ;  but  I  owed  nothing,  and  came  to  the  city  with  a  good 
character,  and  with  a  scholar's  reputation.  My  newspaper  writ- 
ings and  speeches  in  the  assembly  had  given  me  some  notoriety.  I 
do  not  believe  any  human  being  ever  lived  with  more  pure  and 
perfect  domestic  repose  and  simplicity  and  happiness  than  I  did  fur 
these  nine  years. 

"  I  was  appointed  professor  of  law  in  Columbia  College  late  in 
1793,  and  this  drew  me  to  deeper  legal  researches.  I  read  that 
year  in  the  original  Bynkershoek,  Quinctilian,  and  Cicero's  rhetori- 
cal works,  besides  reporters  and  digest,  and  began  the  compilation 
of  law  lectures. 

"I  read  a  course  in  1794-1795  to  about  forty  gentlemen  of  the 
first  rank  in  the  city.  They  were  very  well  received,  but  I  have 
long  since  discovered  them  to  have  been  slight  and  hasty  produc- 
tions. I  wanted  judicial  labours  to  teach  me  precision.  I  dropped 
the  course  after  one  term,  and  soon  became  considerably  involvtMl 
in  business,  but  was  never  fond  of,  nor  much  distinguished  in,  the 
contentions  of  the  bar. 

"  I  had  commenced,  in  1786,  to  be  a  zealous  Federalist.  I  read 
everything  on  politics.  I  got  the  Federalist  almost  by  heart,  and 
became  intimate  with  Hamilton.  I  entered  with  ardour  into  the 
Federal  politics  against  France  in  1793 ;  and  my  hostility  to 
the  French  democracy  and  to  French  power  beat  with  strong 
pulsation  down  to  the  battle  of  Waterloo.  Now  you  have  my 
politics. 

"  I  had  excellent  health,  owing  to  the  love  of  simple  diet  and  to 
all  kinds  of  temperance,  and  never  read  late  at  night.  I  rambled 
daily  with  my  wife  over  the  hills.  We  were  never  asunder.  In 
1795  we  made  a  voyage  through  the  lakes — George  and  Cham- 
plain.  In  1797  we  ran  over  the  six  New  England  States.  As  I 
was  born  and  nourished  in  boyish  days  among  the  highlands  east 
of  the  Hudson,  I  have  always  loved  i-ural  and  wild  scenery ;  and 
the  sight  of  mountains,  hills,  woods,  and  streams  always  enchanted 
me,  and  does  still.  This  is  owing,  in  part,  to  early  association,  and 
it  is  one  secret  of  my  uniform  health  and  cheerfulness.  In  1790  I 
begun  my  official  life.  It  came  upon  me  entirely  unsolicited  and 
unexpected.  In  February  1790,  Governor  Jay  wrote  me  a  letter 
stating  that  the  office  of  master  in  chancery  was  vacant,  and  wished 
to  know,  confidentially,  whether  I  would  accept.  I  wrote  a  very  re- 
spectful, but  veiy  laconic,  answer.     It  was  that  I  was  content  to 
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accept  of  the  office  if  appointed.  The  same  day  I  received  the  appoint- 
ment, and  was  astonished  to  learn  that  there  were  sixteen  professed 
applicants  all  disappointed.  This  office  gave  me  almost  a  mono- 
poly of  the  business,  for  there  was  but  one  other  master  in  New 
York.  The  office  kept  me  in  petty  details  and  out-door  concerns, 
but  was  profitable.  In  March  1797, 1  was  appointed  recorder  of 
New  York.  This  was  done  at  Albany,  and  without  my  know- 
ledge that  the  office  was  even  vacant,  or  expected  to  be.  The  first 
I  heard  of  it  was  the  appointment  announced  in  the  papers.  This 
was  very  gratifying  to  me,  because  it  was  a  judicial  office,  and  I 
thought  it  would  relieve  me  from  the  drudgery  of  practice,  and 
give  me  a  way  of  displaying  what  I  knew,  and  of  being  useful 
entirely  to  my  taste.  I  pursued  my  studies  with  increased  appli- 
cation, and  enlarged  my  law  library  very  much.  But  I  was  over- 
whelmed with  office  business,  for  the  governor  allowed  me  to  retain 
the  other  office  also ;  and  with  these  joint  duties,  and  counsel  business 
in  the  Supreme  Court,  I  made  a  great  deal  of  money  that  year.  In 
February  1798, 1  was  offered  by  Governor  Jay,  and  accepted,  the 
office  of  youngest  judge  of  the  Supreme  Court.  This  was  the  sum- 
mit of  my  ambition.  My  object  was  to  retire  back  to  Pough- 
keepsie  and  resume  my  studies,  and  ride  the  circuits  and  inhale  the 
country  air,  and  enjoy  otiu7n  cum  dignitcUe,  I  never  dreamed  of 
volumes  of  reports  and  written  opinions;  such  things  were  not 
then  thought  of.  I  retired  back  to  Poughkeepsie  in  the  spring  of 
1798,  and  in  that  summer  rode  over  the  western  wilderness,  and 
was  delighted.  I  returned  home  and  began  my  Greek  and  Latin, 
French,  English,  and  law  classics  as  formerly,  and  made  wonderful 
progress  in  books  that  year. 

"  In  1799  I  was  obliged  to  move  to  Albany,  in  order  that  I  might 
not  be  too  much  from  home,  and  there  I  remained  stationary  for 
twenty-four  years. 

**  When  I  came  to  the  bench  there  were  no  reports  or  State  pre- 
cedents. The  opinions  from  the  bench  were  delivered  ore  ienus. 
We  had  no  law  of  our  own,  and  nobody  knew  what  it  was.  I  first 
introduced  a  thorough  examination  of  cases,  and  written  opinions. 
In  January  1799,  the  second  case  reported  in  1st  Johnson's  cases 
of  Ludlow  V.  Dale,  is  a  sample  of  the  earliest.  The  judges,  when 
we  met,  all  assumed  that  foreign  sentences  were  only  good  prima 
fade,  I  presented  and  read  my  written  opinion  that  they  were 
conclusive,  and  they  all  gave  up  to  me,  and  so  I  read  it  in  Court 
as  it  now  stands.  This  was  the  commencement  of  a  new  plan, 
and  then  was  laid  the  first  stone  in  the  subsequently  erected 
temple  of  our  jurisprudenca  Between  that  time  and  1804  I  rode 
my  share  of  circuits,  and  attended  all  the  terms,  and  was  never 
absent,  and  was  always  ready  in  every  case  by  the  day. 

"I  read,  in  that  time,  Vattel  and  Emerigon,  and  completely 
abridged  the  latter,  and  made  copious  digests  of  all  the  new  Eng- 
lish reports  and  treatises  as  they  came  out.    I  made  much  usp  '^^ 
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the  Corpus  Juris,  and  as  the  judges  (Livingston  excepted)  knew 
nothing  of  French  or  civil  law,  I  had  an  immense  advantage  over 
them.  I  could  generally  put  my  brethren  to  rout,  and  cany  my 
point,  by  my  mysterious  wand  of  French  and  civil  law.  The 
judges  were  republicans,  and  very  kindly  disposed  to  everything 
that  was  French ;  and  this  enabled  me,  without  exciting  any  alarm 
or  jealousy,  to  make  free  use  of  such  authorities,  and  thereby  en- 
rich our  commercial  law.  I  gradually  acquired  proper  directing 
influence  with  my  brethren,  and  the  volumes  in  Johnson,  after  I 
became  judge  in  1804,  show  it.  The  first  practice  was,  for  each 
judge  to  give  his  portion  of  the  opinions  when  we  all  agreed,  but 
that  gradually  fell  off,  and  for  the  two  or  three  last  years  before  I 
left  the  bench,  I  gave  the  most  of  them.  I  remember  that  in  8th 
Johnson,  all  the  opinions  for  one  term  are  ^per  curiam!  The  fact 
is,  I  wrote  them  all,  and  proposed  that  course  to  avoid  exciting 
jealousy,  and  many  'per  curiam*  opinions  are  inserted  for  that 
reasoa 

"  Many  of  the  cases  decided  during  the  sixteen  years  I  was  in 
the  Supreme  Court  were  laboured  by  me  most  unmercifully ;  but 
it  was  necessary,  under  the  circumstances,  to  subdue  opposition. 
We  had  but  few  American  precedents,  our  judges  were  democratic, 
and  my  brother  Spencer,  particularly,  of  a  bold,  vigorous,  dogma- 
tic mind,  and  overbearing  manner.  English  authorities  did  not 
stand  very  high  in  these  feverish  times,  and  this  led  me  a  hundred 
times  to  attempt  to  bear  down  opposition,  or  shame  it,  by  exhaust- 
ing research  and  overwhelming  authority.  Our  jurisprudence  was, 
probably,  on  the  whole,  improved  by  it.  My  mind,  certainly,  was 
roused,  and  was  always  kept  ardent  and  inflamed  by  collision. 

"  In  1814  I  was  appointed  chancellor.  The  office  I  took  with 
considerable  reluctance.  It  had  no  charms.  The  person  who  left 
it  was  stupid,  and  it  is  a  curious  fact  that,  for  tM  nine  years  I  was 
in  tliat  office,  there  was  not  a  single  decision,  opinion,  or  dictum  of 
either  my  predecessors — Livingston  and  Lansing,  from  1777  to 
1814,  cited  to  me,  or  even  suggested.  I  took  the  Court  as  if  it  had 
been  a  new  institution,  and  never  before  known  in  the  United 
States.  I  had  nothing  to  guide  me,  and  was  left  at  liberty  to  as- 
sume all  such  English  chancery  practice  and  jurisdiction  as  I 
thought  applicable  under  our  constitution. 

"  This  gave  me  grand  scope,  and  I  was  only  checked  by  the  re- 
vision of  the  Senate  as  a  Court  of  Errors.  I  opened  the  gates  of 
the  Court  immediately,  and  admitted,  almost  gratuitously,  the  first 
year,  eighty-five  counsellors,  though  I  found  there  had  not  been  but 
tliirteen  admitted  for  thirteen  years  before.  Business  flowed  in 
with  rapid  tide.  The  result  appears  in  the  seven  volumes  of  John- 
sons Chancery  Reports, 

"  My  course  of  study  in  equity-jurisprudence  was  very  confined 
to  the  topic  elicited  by  the  cases.  I  had  previously  read,  of  course, 
flip  mnrlem  equity  reports  down  to  the  time ;  and,  of  course,  I  read 
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all  the  new  ones  ba  fast  as  I  could  procure  them.  I  remember 
i-eading  Peere  Williams  as  early  as  1792,  and  I  made  a  digest  of 
the  leading  doctrines.  The  business  of  the  Court  of  Chancery- 
oppressed  me  very  much,  but  I  took  my  daily  exercise  and  my 
daily  delightful  country  rides  among  the  Catskill  or  the  Vermont 
mountains,  with  my  wife,  and  I  kept  up  my  health  and  spirits.  I 
always  took  up  the  cases  in  their  order,  and  never  left  one  until  I 
had  finished  it.  This  was  only  doing  one  thing  at  a  time.  My 
practice  was  first  to  make  myself  perfectly  and  accurately  (mathe- 
matically accurately)  acquainted  with  the  facts.  It  was  done  by 
abridging  the  bill  and  the  answers  and  then  the  depositions ;  and, 
by  the  time  I  had  done  this  slow  and  tedious  process,  I  was  master 
of  the  case  and  ready  to  decide  it.  I  saw  where  justice  lay,  and 
the  moral  sense  decided  the  case  half  the  time.  And  then  I  sat 
down  to  search  the  authorities  until  I  had  exhausted  my  books ; 
and  I  might,  once  in  a  while,  be  embarrassed  by  a  technical  rule, 
but  I  almost  always  found  principles  suited  to  my  views  of  the 
case,  and  my  object  was  so  to  discuss  the  point  as  never  to  be 
teased  with  it  again,  and  to  anticipate  an  angry  and  vexatious 
appeal  to  a  popular  tribunal  by  disappointed  counsel 

"  During  these  years  at  Albany  I  read  a  great  deal  of  English 
literature,  but  not  with  the  discipline  of  my  former  division  of 
time.  The  avocations  of  business  would  not  permit  it.  1  had 
dropped  the  Greek  as  it  hurt  my  eyes.  I  persevered  in  Latin,  and 
used  to  read  Virgil,  Horace,  and,  some  of  them,  annually.  I  have 
read  Juvenal,  Horace,  and  Virgil,  eight  or  ten  times.  I  read  a 
great  deal  in  Pothier's  works,  and  always  consulted  him  when 
applicable.  I  read  the  EdivJnirgh  and  Quarterly  Reviews  and 
American  Registers  ah  initio  and  thoroughly,  and  voyages  and  tra- 
vels, and  the  Waverley  Novels,  as  other  folks  did.  I  have  always 
been  excessively  fond  of  voyages  and  travels. 

"  In  1823  a  solemn  era  in  my  life  had  arrived.  I  retired  from 
the  office  at  the  age  of  sixty,  and  then  immediately,  with  my  son, 
visited  the  Eastern  States.  On  my  return  the  solitude  of  my  pri- 
vate office  and  tlie  new  dynasty  did  not  please  me.  I  besides 
would  want  income  to  live  as  I  had  been  accustomed.  My  eldest 
daughter  was  prosperously  settled  in  New  York,  and  I  resolved  to 
move  away  from  Albany,  and  ventured  to  come  down  to  New 
York  and  be  chamber  counsel ;  and  the  trustees  of  Columbia  Col- 
lege immediately  tendered  me  again  the  old  office  of  professor 
which  had  been  dormant  from  1795.  It  had  no  salary,  but  I  must 
do  something  for  a  living,  and  I  undertook  (but  exceedingly  against 
my  inclination)  to  write  and  deliver  law  lectures.  In  the  two  cha- 
racters of  chamber  counsel  and  college  lecturer,  I  succeeded,  by 
steady  perseverance,  beyond  my  most  sanguine  expectations ;  and, 
upon  the  whole,  the  five  years  I  have  lived  here  in  this  city,  since 
1823,  have  been  happy  and  prosperous.  I  have  introduced  my  son 
into  good  business,  and  1  Uve  aside  of  my  daughter,  and  take  excur- 
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fiions  every  summer  with  my  wife  and  daughter  all  over  the 
country.  I  have  been  twice  with  them  to  Canada,  and  we  go  in 
every  direction.  I  never  had  better  health.  I  walk  the  battery 
uniformly  before  breakfast.  I  give  a  great  many  written  opinions ; 
and,  having  got  heartily  tired  of  lecturing,  I  abandoned  it,  and  it 
was  my  son  that  pressed  me  to  prepare  a  volume  of  the  lectures  for 
the  press.  I  had  no  idea  of  publishing  them  when  I  delivered 
them.  I  wrote  a  new  one  volume,  and  published  it,  as  you  know. 
This  led  me  to  remodel  and  enlarge,  and  now  the  third  volume  will 
be  out  in  a  few  days ;  and  I  am  obliged  to  write  a  fourth  to  com- 
plete my  plan. 

"My  reading  is  now,  as  you  may  suppose,  quite  desultory;  but 
still  I  read  with  as  much  zest  and  pleasure  as  ever.  I  was  never 
more  engaged  in  my  life  than  during  the  last  summer.  I  accepted 
the  trust  of  receiver  to  the  Franklin  (insolvent)  Bank,  and  it  has 
occupied  and  perplexed  and  vexed  me  daily ;  and  I  had  to  write 
part  of  the  third  volume,  and  search  books  a  good  deal  for  that  very 
object,  and  I  have  revised  the  proof  sheets.  If  I  had  a  convenient 
opportunity  (though  I  do  not  see  how  I  can  have  one),  I  would 
send  the  third  volume  out  to  you." 


JURISDICTION  IN  CONTINUOUS  CRIMES. 

In  the  recent  trial  of  Wm.  Edward  Bradbury,  in  the  High  Court  of 
Justiciary  (July  25, 1872),  for  falsehood,  fraud,  and  wilful  imposi- 
tion, inasmuch  as  he  had  formed  a  fraudulent  and  felonious  scheme 
of  obtaining  carts,  dogs,  agricultural  implements,  and  other  articles, 
without  paying,  and  without  any  intention  of  pa3ring,  for  the  same, 
it  was  libelled  that  the  letters  ordering  the  various  articles  in  ques- 
tion to  be  forwarded  to  the  prisoner  were  written  from  various 
places  in  England  to  the  persons  operated  on  in  Scotland.  The 
prisoner  resided  in  England,  and  his  counsel  pleaded  that  the  Court 
had  no  jurisdiction  over  him,  as  he  was  not  charged  with  having 
done  anything  in  Scotland,  and  that  if  writing  the  letters  was  a 
crime  he  must  answer  for  it  in  England,  where  he  lived  and  where 
it  was  committed.  Crown  counsel  maintained  that  the  crime  was 
completed  only  by  the  goods  being  put  on  the  railway  in  Scotland 
for  transmission  to  England.  The  Court  held,  as  reported  in  the 
Scotsman,  that  it  had  jurisdiction,  in  respect  that  all  the  injuries 
which  had  been  caused  by  the  fraudulent  transactions  had  been 
sustained  by  Scoteh  subjects.  The  injury  done  was  the  essence  of 
the  crime,  and  though  the  person  who  committed  it  was  domiciled 
in  England,  and  had  planned  and  carried  out  his  schemes  there,  these 
schemes  had  exploded  in  Scotland.  The  damage  therefore  had  hap- 
pened to  Scotland,  and  there  were  sufficient  grounds  to  constitute 
it  the  locus  delicti. 

The  Lord  Justice-Clerk  (Moncreiff)  considered  that  the  placing 
of  the  goods  in  the  hands  of  the  railway  company  in  Scotland 
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completed  the  offence.  He  was  likewise  of  opinion  that  a  con- 
spiracy of  this  kind,  formed  in  one  coimtry  and  carried  out  in 
another,  is  a  crime  in  both  countries. 

The  practical  expediency  of  the  judgment  will  probably  not  be 
disputed  by  the  larger  portion  of  our  readers,  who  do  not,  we  be- 
lieve, belong  to  the  criminal  classea  But  it  will  some  day  perhaps 
be  questioned  upon  grounds  of  principle,  when  the  efforts  of  a 
learned  professional  body  have  reared  a  sufficient  body  of  scientific 
lawyers  to  fill  the  criminal  bench.  We  must  say  however  that, 
whatever  doubts  may  suggest  themselves,  the  decision  will  derive 
in  the  estimation  even  of  scientific  jurists  no  slight  authority  from 
having  been  delivered  by  so  cultivated  and  acute  a  Judge  as  Lord 
Neaves,  and  endorsed  by  so  experienced  a  criminal  lawyer  as  the 
Lord  Justice-Clerk.  While  waiting  for  a  fuller  report  of  the 
opinions,  it  has  been  suggested  that  we  should  lay  before  Scotch 
lawyers  the  brief  section  of  the  learned  Dr.  L.  Bar  on  this  point,  in 
order  to  show  what  ample  discussion  has  been  given  to  it  by  the 
lawyers  of  the  past.  It  forms  part  of  his  work  on  "  International 
Private  and  Penal  Law"  (Hanover,  1862). 

He  says,  "Many  crimes  partly  consist,  in  point  of  fact,  of  a 
permanent  overt  consequence,  which  may  possibly  occur  in  a 
different  territory  from  that  in  which  the  inducing  act  was  com- 
mitted. Among  the  old  jurists  the  question  in  what  territory 
the  crime  was  committed  in  such  a  case  was  frequently  agitated. 
The  majority  of  them  came  to  the  conclusion  that  the  crime  was 
committed  in  both  territories  and  was  punishable  in  both^  But  it 
is  more  correct,  with  J.  Voet,*  to  regard  the  place  of  the  act  alone 
as  the  forum  delicti  commissi}  For  on  the  one  hand  penal  laws  are 
essentially  rules  for  regidating  men's  modes  of  acting,  not  means  of 
preventing  the  occurrence  of  particular  events ;  and  on  the  other 
hand,  according  to  the  opposite  view,*  the  criminality  of  the  actor 
and  the  competent  forum  would  often  be  placed  in  the  option  of 
the  person  injured.  Nevertheless  the  action  cannot  be  regarded  as 
criminal  when  the  laws  of  the  place,  where,  by  the  intention  of  the 

^  Cf.  Jul.  ClaruB,  Sent.  ▼.  §  fin.  on.  32,  n.  9.  Farinacius  ].  i.  tit.  i  qn.  7. 
8  44  ff.     P.  Voet  xi.  c.  i.  n.  8.     Ortol^,  No.  951,  952.     Piitter,  §  98. 

*  Comment,  in  Dig.  48,  19,  n.  11. 

*  Witte,  pp.  48,  49.  H^lie,  p.  499.  The  judgment  there  cited  of  the  Paris  Court 
of  Cassation,  of  22d  Jan.  1826,  recognises  the  competency  of  the  French  Courts  to 
punish  the  publisher  of  a  defamatory  writing  published  in  France  directed  against 
a  foreigner.  In  like  manner,  in  the  Supreme  Court  of  Appeal  at  Munich,  and  the 
Superior  Court  at  Mannheim,  it  has  been  held  that  the  forum  delicti  commissi  is  con* 
stitnted  where  a  letter  with  slanderous  contents  has  been  put  into  the  post-office, 
not  where  it  reaches  the  hands  of  the  addressee  (Cf.  Temme,  Archiv.  ii.  329 ;  iv. 
332). 

*  This  view  is  adopted  in  the  mdgment  of  the  Supreme  Court  at  Berlin  (reported 
in  Temme,  i.  325, 119),  and  is  defended  by  Halschner,  p.  73,  on  the  ground  that  the 
action  is  a  violation  of  positive  law,  and  punishable  not  in  itself  but  only  as  the 
voluntary  cause  of  the  unlawful  consequence.  But  the  **  consequence  "  in  itself  is 
never  a  violation  of  the  law.  It  is  so  only  through  the  guilt  of  the  actor.  See  to 
the  contrary,  Temme,  Archiv.  i.  326  note,  and  the  judgment  of  the  Superior  Court 
at  Zurich  (Temme,  Archiv.  vi.  54),  which,  proceeding  on  the  principle  here  adopted, 
declared  the  Court  of  Zurich  incompetent  in  respect  to  an  injury  committed  by  letter 
to  an  inhabitant  of  Zurich. 
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actor  the  consequence  occurs,  regard  that  consequence  as  a  lawful 
purpose  of  the  act.^ 

"  The  opposite  view  would  be  a  result  of  the  principle  that  the 
criminal  law  rests  on  the  right  of  the  State  to  protect  a  particular 
person  or  thing.  Its  logical  result  would  be  that  every  State  would 
claim  penal  jurisdiction  in  whose  territory  any  damage  whatever  is 
caused  by  the  act,  which,  in  many  offences,  e.g,  in  defamatory  insults 
(Injurien)  cannot  possibly  be  ascertained. 

**  Many  acts  are  punishable  only  because  the  actor  has  previously 
entered  into  a  special  legal  relation  by  which  he  is  bound ;  thus,  e,g. 
marriage  is  punishable  as  bigamy,  only  when  the  party  has  entered 
into  a  former  marriage  which  is  not  dissolved.  In  this  case  the 
former  marriage  is  a  necessary  condition  of  the  possibility  of  the 
crime,  and  the  place  where  this  condition  has  been  realised  is  not 
to  be  considered  as  the  locvs  delicti  commissi,^ 

"  The  opposite  view  could  consistently  punish  embezzlement  only 
when  the  things  embezzled  are  delivered  to  the  accused  within  the 
territory, of  the  State. 

"  Further,  jurisdiction  ratione  delicti  commissi  exists  wherever 
an  act  punishable  as  an  attempt  has  been  done,^  in  which  case, 
however,  the  criminality  is  increased  by  reason  of  the  completion 
of  the  act,  before  ox  afterwards,  in  a  different  territory :  for  these 

^  Judgments  of  the  Superior  Courts  at  Berlin,  25tb  April  and  9th  October  1856 
(Goltdanimer,  Archiv.  fiir.  Preuss.  Strafrecht,  iy.  672,  835).  In  both  cases  the 
Court  required  evidence  that  the  act  in  question  was  penal  abroad  where  it  was  con- 
summated. On  the  other  hand  another  judgment  of  the  same  Court,  May  81,  1856 
(Goltilamraer,  iv,  831),  dealing  with  a  case  in  which  tlie  accused  had  fraudulently 
insured  the  life  of  a  third  person  through  the  agent  at  Berlin  of  a  London  Insur- 
ance Co.,  the  contract  being  certainly  completed  in  London  by  the  policy  there 
taken  out,  correctly  put  its  judgment  on  the  ground  that,  **  although  the  contract 
of  insurance  impetrated  by  fraud  had  been  completed  in  London,  it  did  not  follow 
from  that  that  the  crimes  charged  against  the  accused  were  to  be  regarded  as  com- 
mitted abroad,  but  rather  that  all  the  acts  constituting  the  crime  in  point  of  fact  had 
occurred  in  this  country,  and  as  in  particular  the  payment  of  the  sum  insure<l  had 
been  made  in  Prussia,  and  also  the  hual  act  whereby  the  patrimonial  loss  completing 
the  crime  had  been  done  in  this  country,  only  the  penal  law  of  Prussia,  prohibiting 
fraud  to  the  injury  of  a  foreigner,  had  been  violated  in  the  country. " 

-  Decision  in  Villefort,  p.  22,  and  Bohmer,  §  22. 

'  Comp.  Penal  Code  of  tlie  Grand  Duchy  of  Hesse,  art.  8,  **  Penal  Acta  which  have 
been  begun  without  but  completed  within  the  frontiers  of  the  Grand  Duchy,  or  begun 
within  but  completed  beyond  the  same,  are  regarded  as  if  they  had  begun  and  ended 
within  the  Grand  Duchy."  And  the  Code  of  Nassau,  art.  3  ;  Anhalt- Dessau  and 
Kothen,  art.  2.  Breidenbach,  pp.  225,  226,  observes:  **  The  consummation  of  the  crime 
will  g(»nerally  take  place  abroad  only  when  the  actor  withdraws  himself  by  flight  from 
the  competency  of  the  laws  of  the  country.  If  the  principle  of  extradition  were 
adopted,  the  question  would  arise,  To  what  would  it  lead  where  the  foreigner  begins 
in  our  country  and  completer  in  his  native  country  an  action  which  is  lawful  by  the 
law  of  the  latter  but  penal  by  our  law.  (If  the  intention  of  the  actor  in  attempting 
the  thing  was  from  the  first  that  its  completion  should  be  in  the  foreign  country,  its 
lawfulness  ought,  at  least  according  to  what  has  been  said  in  note  8,  to  be  recognised 
in  our  country  also. )  For  to  punish  for  the  mere  attempt,  when  the  crime  is  com- 
pleted, is  a  satire  upon  justice.  If  the  act  is  also  threatened  with  punishment  by  our 
law,  the  judge  in  our  country  can  just  as  little  punish  only  the  attemjit  an<l  then  de- 
liver up  the  doer  ;  for  that  would  be  to  make  tlie  murderer  undergo  secondary  punish- 
ment here,  and  afterwards  be  hanged  in  his  own  country.*' 
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latter  only  form  moments  of  fact  for  the  judgment  passed  on  the 
indivisible  criminal  will.  The  judge,  therefore,  in  whose  territory 
an  attempt  is  made  to  commit  a  crime  has  to  punish  the  completed 
crime,  although  the  act  of  consummation  belongs  to  another  terri- 
tory, so  far  as  the  one  forms  a  continuation  of  the  other.  Inception 
and  completion  are  only  different  steps  in  the  same  crime.^ 

*'  In  the  case  of  continuous  crimes,  the  whole  acts  taken  together 
as  one  connected  violation  of  right  (with  the  exception  of  that  by 
which  the  penal  law  in  question  has  been  first  violated)  are  regarded 
as  circumstances  to  be  considered  in  proportioning  the  punishment 
of  that  act.  The  criminal  judge  in  whose  territory  any  one  of  the 
several  acts  constituting  the  continuous  crime  has  been  done.  Las 
therefore  jurisdiction  over  the  whole. 

"  It  results  from  the  principles  afterwards  to  be  explained  with 
regard  to  the  recognition  of  a  punishment  inflicted  abroad,  that  the 
contrary  view^  would  conflict  with  that  adjudication  of  several  acts 
as  a  unity  which  is  established  by  the  notion  of  the  contini;ous  crime, 
and  the  milder  treatment  of  the  offender  which  is  the  object  of  that 
notion,  for  strictly  spe^king,^  he  has  undergone  the  full  punishment 
for  every  individual  act* 

"In  relation  to  the  act  of  an  accomplice  the  physical  accpmplish- 
ment  of  a  crime  appears  as  a  result  brought  about  or  partly  brought 
about  by  that  accomplice.  Hence,  the  acpomplice  is  not  subject  to 
the  penal  laws  of  the  country  in  which  the  principal  act  has  been 
done,  but  rather  to  the  laws  in  whose  territory  his  own  activity  has 
l)een  displayed.  But  here,  too,  the  legality  of  the  principal  act  at 
the  place  of  its  performance  must  result  in  the  immunity  from 
punishment  of  all  the  accomplices,  so  f^r  as  their  acts  cannot  be 
punished  in  the  character  of  distinct  crjmes.^ 

^  See  also  Farinacius,  1.  c.  §  44.  There  is  an  entirely  erroneous  decision  of  Carp- 
zorius  (Pract.  iii.  qu.  110,  n.  23),  who  assumes  in  the  case  of  a  misdemeanour  con- 
tinued in  different  territories,  that  every  judge  as  judex  loco  delicti  commissi  must 
have  regard  only  to  the  particular  blows  struck  in  his  territoryl  In  such  a  dissection 
of  the  indivisible  act,  the  transgressor  would  often  be  too  severely  treated, — but  just 
as  often  he  would  entirely  escape  punishment, — namely,  wheQ  it  is  just  the  connec- 
tion of  the  various  acts  which  constitutes  the  crime. 

*  This  view  is  adopted  by  Halschner,  p.  76.     See  also  Piitter,  p.  203. 

*  See  Leonhardt,  Comment,  i.  p.  459  sqq. 

^  On  the  other  hand  the  circumstance  that  the  crime  committed  in  one  territory 
approximates  in  time  to  an  act  committed  in  the  other  is  unimportant,  and  hence 
Merlin's  opinion  {Rep.  v.  Conlrebande,  n.  iv.)  cannot  be  defended,  that  the  thief 
who  has  stolen  a  thing  in  country  A,  and  being  pursued  by  the  owner  kills  him  in 
country  B,  can  be  punished  for  the  latter  crime  also  in  country  A  on  the  principle  of 
locus  delicti  commutsi.  If  we  give  up  the  principle  that  only  the  dolus  of  the  actor 
can  unite  the  various  actions  intp  one  whole,  it  follows  that  we  must  judge  the 
whole  life  of  a  man  as  the  consequence  of  a  previous  action  according  to  the  same 
penal  laws,  to  which  that  action  wtis  locally  subject.  The  iudgment  of  the  Court  of 
Cassation  at  Paris  (Cosmann,  p.  55,  56),  according  to  whicn  the  murder  of  a  French 
tmstombouse  official  beyond  the  French  frontier  was  held  to  be  punishable  according 
to  French  law  and  by  French  courts,  because  the  act  was  connected  with  on  attempt 
to  smuggle  forbidden  goods  into  French  territory,  could  only  be  justified  on  the 
assumption  that  the  accused  parties  had  sufficiently  manifested  within  the  French 
territory  the  intention  to  commit  the  murder. 

'  Comp.  Judgment  of  Superior  at  Court  at  Berlin,  9th  Oct.  1856,  in  Temme,  Archiv. 
iv.  162  (Goltdammer,  Arcniv.  iv.  835).     This  and  no  more  follows  from  the  prin- 
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"  In  a  country  where  there  is  no  extradition,  and  yet  the  strict 
principle  of  territoriality  is  adopted,  to  regard  the  place  of  the 
principal  act  as  the  place  of  the  accessory  delict,  seems  very 
questionable.  For  e^cample,  resetters  who  bring  home  things  stolen 
beyond  the  frontier  would  carry  on  their  trade  unpunished" 


^he  Month. 


Amcsnitates  Jurispnidentum. — Our  learned  contemporary  the 
Canada  Law  Journal  has  amused  itself  in  vacation  by  collecting 
*'  a  few  remarkable  utterances  of  the  United  States  Bench,"  from 
its  recent  exchanges ;  and  these  have  suggested  to  it  some  passages 
from  the  sayings  and  doings  of  English  Judges.  We  propose,  at 
some  early  time,  to  lay  before  our  readers  a  selection  of  the  "  Beau- 
ties of  the  Scottish  Bench ;"  but  lest  it  should  be  forgotten  we  re- 
recommend  to  the  notice  of  our  grave  and  reverend  seniors  the 
elegant  extracts  from  their  brethren  beyond  the  Atlantic.  In  JEver- 
hart  V.  Searle  the  Supreme  Court  of  Pennsylvania,  on  13th  May 
1872,  decided  that  an  agent  for  the  sale  of  certain  lands  cannot  also 
act  as  agent  for  the  purchase  of  that  land ;  and  consequently  cannot 
recover  anything  for  his  services  in  so  doing.  Thompson,  C.J., 
thus  refers  for  the  principle  of  the  case  to  the  New  Testament : — 

"  The  case  before  .us  is  rather  novel  It  involves  a  question, 
whether  the  same  person  may  be  an  agent  in  a  private  transaction 
for  both  parties,  without  the  consent  of  both,  so  as  to  entitle  him  to 
compensation  from  both  or  either.  We  have  the  authority  of  Holy 
Writ  for  saying  that '  no  man  can  serve  two  masters ;  for  either  he 
will  hate  the  one  and  love  the  other,  or  else  he  will  hold  to  the  one 
and  despise  the  other.'  All  human  experience  sanctions  the  un- 
doubted truth  and  purity  of  this  philosophy,  and  it  is  received  as  a 
cardinal  principle  in  every  system  of  enlightened  jurisprudence." 

"This  sort  of  citation,"  says  our  contemporary,  "seems  to  be 
much  relished  by  the  American  judges.  Thus,  in  Henshaw  v.  Foster, 
9  Pick.  317,  Parker,  C.  J.,  after  referring  to  the  maxim,  •  QiU  hcrrd 
in  literd  hasret  in  cortice,'  says  * "  The  letter  killeth,  but  the  spirit 
maketh  alive,"  is  the  most  forcible  expression  of  Scripture.*  In 
England  and  Canada  such  a  practice  is  now-a-days  unknown,  and 
we  are  rather  glad  it  is  so.     But  in  olden  times,  the  judges  of  £ng- 

ciple  that  the  action  of  the  accomplice  is  only  an  accessorium  of  the  action  of  the 
physical  originator ;  and  not  at  aU  the  opinion  maintained  by  H^Iie,  p.  636,  and  pre- 
viously by  Jul.  Clams  (Sent.  v.  §  tin.  au.  38,  n.  6),  that  the  place  or  the  act  of  the 
physical  actor  determines.  The  English  law  holds,  so  far  at  least  as  conceras  rules 
of  competency  within  the  state,  that  when  the  principal  crime  has  been  committed 
in  one  county,  and  that  of  the  accomplice  in  another,  the  latter  can  be  brought  up 
for  examination  in  both  counties  (7  (ieo.  IV.  c.  64,  s.  9,  10.  Farinacias,  1.  i.  tit.  L 
qu.  7,  No.  44,  is  of  opinion  that  as  against  the  abettor  the  fomm  dslieti  eommitn 
is  constituted  in  both  territories. 
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land,  not  unmindful  of  dedications  and  the  like,  where  they  were 
styled  trds  Sage  et  tr^  Beverend,  deemed  it  becoming  to  their  dignity 
to  garnish  their  deliverances  with  Scripture  texts.  For  example, 
Mr.  Justice  Fortescue  cites  a  very  old  precedent  in  support  of  the 
doctrine  that  a  man  should  not  be  condemned  before  being  heard : 
'  I  have  heard  it  observed,'  he  says,  *  by  a  very  learned  man,  that 
even  God  Himself  did  not  pass  sentence  upon  Adam  before  he  was 
called  upon  to  make  his  defence.  **  Adam,  where  art  thou  ?  Hast 
thou  eaten  of  the  tree  whereof  I  commanded  thee  that  thou  shouldst 
not  eat  V*    And  the  same  question  was  put  to  Eve  also/  *' 

In  an  Illinois  case  decided  by  Williams,  J.,  in  the  Circuit  Court 
of  Cook  County  in  June  last,  the  question  was  raised  whether  a 
cemetery  was  a  nuisance ;  and  the  Court  rhapsodizes  on  the  theme 
in  a  style  which  may  remind  our  readers  of  a  familiar  strain  of 
judicial  rhetoric. 

*'  Cemeteries  are  not  only  a  necessity,  but  the  civilization  and  cul- 
ture of  this  age  demands  cemeteries  ample  and  attractive,  selected 
with  reference  to  natural  scenery  as  well  as  convenience ;  where 
art  many  vie  with  nature,  and  taste  supplement  capital  in  render- 
ing the  spot  a  beautiful  home  for  our  dead.  Such  places  cannot  be 
secured  except  by  the  lavish  expenditure  of  money,  and  the  em- 
ployment of  skilled  labour,  and  this  necessitates  the  creation  of 
cemetery  corporations. 

"  The  cemeteries  in  the  vicinage  of  our  large  American  cities, 
beautiiied  and  ornamented  as  they  are  by  the  application  of  taste 
and  capital,  have  become  favourite  resorts,  not  only  to  the  many 
who  have  deposited  in  them  their  dearest  treasures,  but  to  other 
thousands  who  visit  them  to  enjoy  their  scenery  and  be  refreshed 
in  their  shade.  On  Sundays  and  holidays  they  serve  as  public 
parks  for  the  lovers  of  natuitd  beauty,  while  others  are  drawn  to 
them  by  a  stronger  love.  Instead,  therefore,  of  interfering  with  the 
health,  welfare,  and  comfort  of  society,  they  actually  greatly  en- 
hance these,  serving  also  for  the  necessary  object  for  which  they 
were  more  immediately  designed." 

"  One  would  search  in  vain,"  is  the  comment  of  the  Canadian  critic, 
"  to  find  a  passage  at  all  equal  to  this  in  rhetoric.  Something  ap- 
proaching it  might  be  culled  from  the  Irish  Bench.  But  the  only 
tiling  we  happen  to  know  fit  to  be  cited  in  the  same  page  is  an- 
other effusion  of  another  American  judge. 

"  *  None  but  themselves  can  be  tlieir  parallel.'  Strange  to  say  it 
was  suggested  by  a  similar  funereal  subject,  and  may  be  found  re- 
ported in  The  Commonwealth  v.  Viall,  2  Allen  512,  upon  an  indict- 
ment against  the  defendant  for  cutting  down  trees  in  a  burial 
ground.  Mr.  Justice  Hoar,  in  delivering  the  opinion  of  the  Court, 
observes,  *  The  growth  of  these  trees  may  have  been  watched  with 
affectionate  interest  by  friends  and  relatives  of  the  departed,  whose 
last  resting-place  has  been  made  more  pleasant  to  the  imagination 
of  the  survivors,  by  the  thought  that  it  might  become  a  resoit  of 
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birds,  and  a  place  for  wild-flowers  to  grow ;  that  waving  boughs 
would  shelter  it  from  summer  heat,  and  protect  it  from  bleak  winds 
of  the  ocean.  The  fallen  leaf  and  the  withered  branch  are  emblems 
of  mortality ;  and  in  the  opinion  of  many,  a  tree  is  a  more  natural 
and  fitting  decoration  of  a  cemetery  than  a  costly  monument.'" 

Responsibility  of  Medical  Men, — Physicians  and  surgeons  are  not 
always  expected  to  accomplish  what  they  attempt.  They  are  not 
expected  to  cure,  heal,  or  mend  the  victims  of  disease  and  accident 
in  every  instance,  any  more  than  the  lawyer  is  expects  to  gain  his 
client's  cause  in  every  case.  But  the  physician  is  obliged  to  brinjj 
into  requisition  reasonable  skill  and  diligence  in  the  procurement 
and  appliance  of  the  curative  elements  known  to  his  profession. 
What  the  standard  of  that  skill  and  diligence  is  may  not  be  alto- 
gether clear  from  the  adjudications;  but  the  Supreme  Court  of 
Iowa  has  laid  down  a  very  sensible  and  practical  rule  in  the 
recent  case  of  Smothers  v.  Hanks,  In  that  case  the  standard  is 
held  to  be — not  the  measure  of  skill  and  diligence  ordinarily 
exercised  by  thoroughly  educated  physicians  and  surgeons,  but — 
the  average  of  the  reasonable  skiU  and  diligence  ordinarily  exer- 
cised by  the  profession,  as  a  whole,  having  regard  to  the  improve- 
ments and  advanced  stage  of  the  profession  at  the  time,  Jutlize 
Cole,  who  delivered  the  opinions  of  the  Court  in  the  case,  said : 
"  We  are  not  disposed  in  any  degree,  not  even  in  the  very  least,  to 
let  down  or  lower  the  true  standard  of  professional  skill  or  dili- 
gence, either  in  medicine,  law,  or  other  applied  science.  But  we 
recognise  the  fact  that  this  standard  must  be  a  practical  and  attain- 
able one,  and  not  one  of  mere  theory  or  fancied  perfection,  the  en- 
forcement of  which  would  cause  much  litis^ation  and  necessarilv 
drive  from  the  profession  a  large  portion  of  those  from  whose  prac- 
tice the  largest  measure  of  practical  good  is  attained." — Albany 
Law  Journal, 

Scotch  Endovyed  Schools  Commission, — Whitehall,  1 4th  September  1872. — 
The  Queen  has  been  pleased  to  appoint  Sir  Thos.  Edward  Colebrooke,  Bart. ; 
the  Ri<;ht  Hon.  Archibald  Philip,  Earl  of  Roseljeiy  ;  Sir  William  Stirlinjj-Max- 
well,  Bart. ;  Charles  Stuart  Parker,  Esq. ;  Jno.  Ramsay,  Esq. ;  Henry  Hill  Lan- 
caster, Esq.,  advocate ;  and  Alexander  Craig  Sellar,  Esq.,  advocate,  to  be  Her 
Majesty's  Commissioners  to  inquire  into  the  nature  and  amount  of  all  endow- 
ments in  Scothind,  the  funds  of  which  are  wholly  or  in  part  devoted,  or  Lave 
been  applied,  or  which  can  rightly  be  made  applicable  to  educational  purpo^'S. 
and  which  have  not  been  reported  on  by  the  Commissioners  under  the  Univer- 
sities (Scotland)  Act,  1858  ;  also  to  inquire  into  the  administration  and  mana^-e- 
ment  of  any  hospitals  or  schools  supported  by  such  endowments,  and  into  tiit* 
system  and  course  of  study  respectively  pursued  therein,  and  to  report  whetlur 
any  and  what  changes  in  the  administration  and  use  of  such  endowments  are  exj^e- 
dient  by  which  their  usefulness  and  efficiency  may  be  increased.— Lonrftw  GazttU, 
Simon  S.  Laurie,  Esq.,  has  been  appointed  Secretary  to  the  Commission. 

The  Scotch  Education  Board  will  consist  of  the  following  members  : — Chair- 
man, Sir  John  Don  Wauchope  ;  paid  members-Sir  Alex.  Grant,  Priucijxil  "f 
Edinburgh  University,  and  Rev.  Dr.  TuUoch,  Principal  of  St.  Andrews  Uni- 
versity; unpaid  members — bir  W.  fotiriing  Maxwell  and  Mr.  Ramsiiy  of  Kil- 
dalton.    Secretary,  the  Rev.  Dr.  James  Taylor,  Ghisgow. 
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The  Press  and  the  Bar, — Many  years  ago  resolutions  were  passed  by  tbe 
members  of  the  Oxford  and  Western  Circuits  declaring  it  to  be  incompatible 
with  the  status  of  a  barrister  to  report  proceedings  for  the  public  press.  The 
re^jolution  on  the  Oxford  Circuit  was  aimed  at  Mr.  Cooke  Evans,  who  then 
represented  the  Times,  and  on  the  Western  Circuit  at  Mr.  H.  T.  Cole  (now  a 
Queen's  Counsel),  who  then  reported  for  the  Morning  Chronicle.  The  dictum 
of  the  Oxford  and  Western  Circuits  was  warmly  resented  by  the  press.  By 
way  of  retaliation  the  Times  adopted  a  plan  that  was  followed  by  many  other 
journals,  and  which  soon  led  to  the  rescinding  of  the  obnoxious  resolutions. 
The  leading  journal  stated  that  it  was  of  no  importance  to  the  general  public, 
however  important  it  might  be  to  the  legal  gentlemen  themselves,  to  know 
what  particular  counsel  appeared  in  any  case.  Accordingly  instructions  were 
given  to  the  Time^  representatives  on  the  Oxford  and  Western  Circuits  to  sup- 
press the  names  of  all  the  barristers  who  appeared  in  cases  reported  in  that 
paper.  Hence  for  some  time  in  the  reports  of  these  circuits,  the  public  read 
tliat  "the  counsel  for  the  plaintiff,''  "the  counsel  for  the  defendant,"  "the 
counsel  for  the  prosecution,"  and  "  the  counsel  for  the  prisoner,"  said  or  did  so 
and  so.  This  was  a  serious  matter  for  the  Bar,  and  no  doubt  materially 
hastened  the  withdrawal  of  the  objectionable  stigma  sought  to  be  cast  upon  the 
press. — Gentlemen's  Magazine, 

Gossip  about  English  Judges. — The  worst  fault  a  judge  can  have  is  a 
short  temper.  We  have  in  our  mind's  eye  a  learned  judge  and  most  excellent 
man,  whose  court  was  sometimes  no  better  than  a  bear  garden,  through  his 
unfortunate  defect  of  temper  and  judgment.  There  was  one  judge  who  had  a 
trick  of  checking  witnesses  when  they  got  on  too  fast  for  his  notes  by  saying, 
"  Stay,  stay."  He  was  called  the  old  stay  maker.  Ofttimes  they  show  admir- 
able temper  and  discretion.  A  judge  who  was  summing  up  a  case  was  greatly 
disturl>ed  by  a  youn^  counsel  who  was  talking  aloud.  With  great  benignity 
he  said,  "Mr.  Gray,  if  you  ever  arrive  here,  which  some  of  these  days  I  hope 
you  will  do,  you  will  know  the  inconvenience  of  counsel  talking  while  you  are 
summing  up."  A  curious  story  is  told  illustrating  the  legal  precision  of  a 
great  jud^e.  He  asked  a  magistrate  on  a  circuit  dinner  whether  ne  would  t^ike 
some  venison.  The  gentleman  answered,  "  Thank  you,  my  lord,  I  am  going  to 
take  boiled  chicken."  Lord  Tenterden  retorted,  "  That,  sir,  is  no  answer  to  my 
question  ;  I  ask  you  again  if  you  will  take  venison,  and  I  will  thank  you  to 
answ^er  yes  or  no,  without  further  prevarication."  The  story  w^as  originally 
told  in  the  Quarterly  Review,  but  it  is  challenged  by  Lortl  Campbell. 

Another  unfortunate  characteristic  of  some  judges  is  the  extreme  promptne  s 
with  which  they  maHe  up  their  minds  and  take  a  side  on  a  case.  There  is  a 
subtle  atmosphere  which  soon  tells  the  advocate  whether  the  court  is  with  him 
or  whether  he  has  to  fight  the  up-hill  game  of  a  losing  cause.  Counsel  often 
watch,  with  extreme* anxiety,  even  trivial  utterances  of  the  judges  which  may 
indicate  the  direction  of  their  mind.  The  most  upright  and  impartial  judges 
who  endeavour  to  keep  their  judgment  perfectly  balanced,  are  liable,  huiilan 
nature  being  what  is,  certainly,  and  perhaps  insensibly,  to  take  a  side.  I  be- 
lieve they  have  left  it  on  record  that  when  a  case  has  been  fairly  opened,  and 
the  testimony  was  given  clearly,  honestly  and  in  a  pleasing  way,  they  made  up 
their  minds  on  one  side  before  they  heard  the  other.  Mr.  Grote  discusses  thw 
subject  in  one  of  the  admirable  notes  to  his  immortal  history.  Wise  judges 
watch  against  this  tendency,  and  are  able  to  conquer  it.  Still,  in  the  case  of 
any  protracted  trial  it  is  easy  to  see  on  which  side  tne  judge's  opinions  rest,  and 
even  his  sympathies.  With  some  judges  the  habit  of  advocacy  has  grown  so 
inveterate  that  they  are  quite  unable  to  lay  it  aside.  If  ever  they  have  seriouhly 
tried  they  have  not  succeeded  in  the  attempt.  The  case  has  even  been  known 
of  a  judge  on  the  bench  thundering  like  an  advocate  at  Nisi  Piius,  A  juil<'e 
once  said  that  he  had  only  lost  two  verdicts  since  he  had  V)een  raised  to  the 
bench.  What  one  likes  to  see  in  a  iudge  is  a  (juiet,  vigilant  watchfulness  ;  the 
alert  eye,  the  unwearying  hand,  the  thou^htlul,  composed  manner.  1  have 
seen  cases  where,  except  to  the  initiated,  the  judge  seemed  little  more  than  a 
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passive  spectator  for  a  considerable  portion  of  the  case — ^but  he  would  have 
interfered  at  any  moment — and  when  his  proper  time  came  he  showed  how 
complete  had  been  his  proper  grasp  of  the  case,  and  how  acute  his  attention  to 
all  uetails.  An  able  judge  once  said,  '*  Nobody  knows  how  much  enei^gy  it 
requires  in  a  Judge  to  hold  his  tongue."  The  most  conspicuous  example  of  an 
intellectual  uiilure  in  fairness  was  Sir  John  LeacL  He  delighted  to  gallop 
through  his  cases.  He  was  so  fast  that  a  stage  coach  was  named  after  him, 
''The  Vice-chancellor."  Almost  as  soon  as  a  case  was  opened  he  decided 
against  a  plaintiff  or  a  defendant,  and  never  thoroughly  heard  it  through.  It 
was  wondered  what  he  would  find  to  do  after  he  had  cleared  his  list  off.  ^  Do ! 
why,  he  will  hear  the  other  side,"  was  the  acute  answer.  This  was,  indeed,  an 
ep;regious  example — if  the  facts  stated  of  him  are  true,  and  they  are  stated  by 
Lord  Kingsdown ;  such  a  judge  himself  deserved  the  penalty  of  a  criminaL 
It  is  always  worth  while  for  barristers  carefully  to  attend  to  the  slightest  indi- 
cation of  judicial  opinion.  I  remember  a  case  in  an  equity  court  in  which  the 
buying  and  selling  of  some  living  was  concerned.  When  the  case  had  made  some 
progress  the  judge  quietly  observed,  *'Does  Simon  Magus  appear  at  all  in  the 
action?"  The  counsel  at  once  told  the  solicitor  that  the  jud^e  evidently  looked 
upon  the  transaction  as  one  of  simony,  and  the  case  was  forthwith  withdrawn. 

But  sometimes  it  is  impossible  to  say  in  which  way  the  opinion  of  the  judge 
leans.  My  own  opinion  is  that  they  have  not  been  at  the  trouble  of  forming  an 
opinion.  Charles  Dickens  has  hit  this  off — as  he  hits  off  everything — capi- 
tally :  "  Mr.  Justice  Stoneleigh  summed  up  in  the  old-established  and  mo^t 
approved  form.  He  read  as  much  of  his  notes  to  the  jury  as  he  could  decipher 
on  so  short  a  notice,  and  made  running  comments  on  the  evidence  as  he  went 
along.  If  Mrs.  Bardell  were  right  it  was  perfectly  clear  that  Mr.  Pickwick  was 
wrong,  and  if  they  thought  the  evidence  of  Mrs.  Cluppins  worthy  of  credence*, 
they  would  believe  it,  and  if  they  didn't,  why  they  wouldn't"  If  some  Judges 
arc  anxious  to  guide  the  jury,  others  are  anxious  to  evade  the  responsibility. 
They  must  save  themselves  a  great  deal  of  wear  and  tear.  Still,  in  many  cases, 
provincial  juries  are  so  grossly  stupid  that  they  require  to  be  guided  unless 
there  should  be  continual  miscarriage  of  justice.  One  remedy  would  be  that  a 
large  proportion  of  the  cases  now  tried  by  juries  should  lie  summarily  dis- 
posed of  by  judges.  Another  remedy  would  be  that  there  should  be  a  lai^ 
mfusion  of  the  grand  jury  element  in  the  petty  jury.  Cases  are  on  record 
in  which  judges  have  confessed  themselves  mistaken.  One  judge,  thinking 
that  he  had  caused  an  injustice  to  be  done,  which  it  was  beyond  nis  power  to 
rectify,  left  the  injured  person  a  large  sum  of  monev  in  his  will.  It  is  said 
that  the  case  of  Lord  Cochrane,  afterwards  Earl  of  Dundonald,  almost  broke 
the  heart  and  hastened  the  resignation  and  death  of  Lord  Ellenborough.  That 
great  man  and  most  upright  magistrate  had  conceived  a  political  prejudice  against 
Lord  Cochrane,  and  summed  up  violently  against  him.  He  afterwards  saw 
good  reason  to  believe  that  he  had  been  mistaken  in  his  facts,  and  had  been  too 
harsh  in  his  sentence. — London  Society, 

Gossip  about  American  Judges. — Those  who  knew  Chief  Justice  Parsons  used 
to  mention  a  peculiarity  that  he  had  of  looking  at  a  person  without  winking. 
It  is  strange  that,  while  we  never  notice  that  a  person  winks  when  looking  at 
us,  unless  it  is  done  with  disagreeable  frequencv,  when  one  looks  without  wink- 
ing, it  is  observed  at  once.  Chief  Justice  Marshall  had  this  pecidiarity  toward 
any  one  addressing  him.  Lowndes,  of  South  Carolina,  said  about  it :  **  Oh, 
yert  ;  the  good  old  judge  finds  it  of  great  service.  When  a  lawyer  is  talking 
a;j;ain8t  time,  or  annoying  the  court  with  platitudes,  that  cold,  wide  open, 
never-winking  grey  eye  fastens  upon  him,  and  a  man  can't  stand  it"  Cliief 
Justice  Pai-sons  was  given  to  inteniipting  counsel,  saying,  e.g.,  "Supposing  you 
take  this  view  of  it.  Brother  Dexter,"  and  himself  then  proceeding  with  an  aipi- 
ment  Mr.  Dexter,  becoming  one  day  very  angry  at  these  interruptions,  took  a 
small  volume  from  his  pocket  and  said  :  "  May  it  please  your  Honour,  I  will 
read,  with  your  permission,  a  few  passages  from  the  book  I  hold  in  my  hand." 
**  What  booK  is  it  ? "  asked  the  chief  justice,  taking  a  pen  to  make  a  note  of  it 
"  My  Lord  Bacon's  Essays,"  replied  Mr.  Dexter ;  "  and  1  will  read  from  the  fiffcy- 
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Essay  on  Judicature.  ''Judges  ougbt  to  lemember  that  their  office  lBJt» 
dieere  and  not  jtia  dare — ^to  inteipiet  law,  not  to  make  it"  Reading  seveial 
sentences  of  similar  tenor,  Mr.  Dexter  closed  the  book,  replaced  it  in  his  pocket, 
and  continued  his  aigument  without  farther  interruption.  It  is  not  pleasant 
to  be  interrupted  continually  by  his  honour  while  aiguing  a  case.  A  New 
England  judge  used  to  ask  rather  puzzling  questions  while  a  point  of  law  was 

under  alignment  before  the  fall  bench.    They  were  known  as  Judge  ''  B 'b 

conundrums." — Albany  Law  JoumaL 

AppoirUment. — Mr.  J.  P.  Coldstream,  W.S.  (1866),  has  been  ap- 
pointed Assistant-Clerk  of  Session  in  room  of  Mr.  James  Tombull, 
deceased.  Mr.  Coldstream  was  political  agent  for  Dr.  Lyon  Play- 
fair  in  his  contest  for  the  representation  in  Parliament  of  the 
Universities  of  Edinburgh  and  Aberdeen,  and  afterwards  for  Mr. 
Gladstone's  Committee  in  the  contest  for  the  Lord  Sectoiship. 


(Dbitttars* 


Alexander  Carnegy  Eitchie,  Esq.,  Advocate  (1823),  Eegistrar 
of  Friendly  Societies  for  Scotland,  died  at  Edinburgh,  August  25. 

Mb.  James  Tubnbull,  Assistant-Clerk  of  Session,  died  at  Edin* 
burgh,  August  25. 

William  P.  Wilkie,  Esq.,  Advocate  (1851),  died  at  Greenhill 
Gardens,  Edinburgh,  September  4. 

Patrick  Dalmahoy,  Esq.,  W.S.  (1823),  died  at  Bowerhouses 
Dunb€ur,  Sept.  5th,  in  his  75th  year. 

William  Grigor,  Esq.  of  Haugh,  Writer,  Elgin,  died  at  the 
Haugh,  near  Elgin,  September  8.  He  was  one  of  the  firm  of 
Grigor  &  Young,  solicitors,  Elgin,  for  upwards  of  forty  years. 
He  was  also  for  a  long  time  Procurator-Fiscal  for  the  county, 
which  office  he  held  jointly  with  his  nephew,  Mr.  Grigor  Allan, 
till  his  death.  He  was  assessor  of  taxes  for  the  coimties  of  Elgin,. 
Banff,  and  Nairn,  till  he  resigned  in  1868.  He  was  also  factor 
for  several  estates  in  Elgin,  Nairn  and  Boss. 

Peter  Young  Black,  Esq.,  Writer,  Glasgow,  son  of  the  late  John 
Black,  Esq.,  Writer,  Wigtown,  died  at  Glasgow,  Sept.  7. 

William  Stewart  Munro,  Esq.,  Solicitor,  Dingwall,  died  at 
Seabank  Cottage,  Invergorden,  Sept  11,  aged  27. 

John  H.  M'Cuvn,  one  of  the  Judges  lately  removed  by  the  Senate  from  the 
office  of  Judge  of  the  Superior  Court  of  New  York,  died  at  his  residence  in  New 
York  on  July  6.  He  had  returned  from  Albany  on  the  Wednesday  preceding 
much  depressed  at  the  decision  of  the  Senate,  and  apparently  exhausted  by  the 
excitement  and  worry  of  the  last  few  weeks.  Towards  evening  of  Wednesday  he 
becfune  quite  ill,  and  so  continued,  at  times  delirious,  until  Friday  evening, 
when  it  was  apparent  that  his  death  was  approaching.  He  himself  was  con- 
tciouB  that  his  race  was  nearly  run,  and  requested  the  presence  of  a  priest,  who 
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admimBteied  the  sacrament  About  four  (/dock  in  the  moming  the  ez-JndgB 
became  conscious  for  a  moment,  and,  as  is  said,  turned  to  a  physician  preeenty 
and  said  :  ^  My  son,  they  have  broken  my  heart,  but  it  was  not  a  bad  heaii 
after  alL*  The  cause  of  his  death  was  stated  by  his  physician  to  be  nervous 
prostration  consequent  upon  his  anxiety  and  worry  induced  by  the  proceedings 
against  him  and  his  removal  by  the  Senate. 

Ex-Judge  M*Ounn  was  bom  in  Coleraine,  Irehind,  in  1824,  and,  when  six- 
teen years  old,  came  to  New  York,  working  his  passage  over  as  a  common 
sailor.  Shortly  after  he  went  to  Philadelphia,  and  entered  the  shop  of  a 
cabinetmaker.  Some  few  years  after,  he  returned  to  New  York,  and  secured  a 
situation  in  the  law  office  of  Hon.  Charles  O'Connor  as  messenger  and  clerk. 
During  the  five  years  spent  here  he  devoted  himself  assiduously  to  the  study  of 
the  law.  and  was  admitted  to  the  Bar  at  the  age  of  about  twenty-five.  Sub* 
aequenu;^  he  formed  a  copartnership  with  James  Moncrief,  and  thai  relation 
was  continued  until  the  election  of  Mr.  Moncrief  to  the  bench  of  the  Superior 
Court  In  1861  Mr.  M'Cunn  was  elected  City  Judge  of  New  York,  and  m  the 
same  year  accompanied  the  69th  regiment  to  Washington  as  captain  of  engineers, 
but  soon  returned  and  raised  the  37th  regiment,  of  mich  he  was  chosen  colonel, 
and  with  which  he  went  to  Washington.  Owing  to  a  difficult  with  the  pro- 
vost-marshd,  he  resigned  his  commission  and  retiuned  to  New  York,  resuming 
his  judicial  duties.  In  1864,  he  was  elected  a  Judge  of  the  Superior  Courts 
which  position  he  retained  until  removed  by  the  Senate.  The  deceased  (who 
marriea  a  wealthv  lady)  left  a  property  valued  at  nearly  two  millions  of  dollars, 
and  one  of  the  largest  and  most  carefully  selected  private  libraries  in  New 
York — Albany  Law  JoumaL 
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LrwE  Inbubakce. — ^A  life  insurance  policy  was  issued  to  plfs.  decedent  in 
April  1866,  expressed  to  be  made  in  consideration  of  a  premium  already  paid, 
and  of  a  like  sum  to  be  annually  paid  during  the  continuance  of  the  policy, 


was  paid  partly  in  cash  and  partly  in  promissory  notes,  but  the  notes  were  not 
paid,  and  the  insured  died  March  1867.  Held,  that  the  policy  had  taken  effect, 
and  that  the  non-payment  of  the  notes  did  not  bar  plaintiff's  recovery,  because 
the  "  forfeiture  "  clause  referred  to  premiums  after  tne  first — M^AUitUr  v.  New 
England  MuU  Ins,  Co^,  3  Amer.  Rep.  194. 

FiBE  Insdrancs. — The  plaintiff's  intestate  held  a  policy  by  which  defendant 
agreed  to  pay  a  certain  sum  in  event  of  intestate's  death,  &c,  '<  when  caused  by 
any  accident  while  travelling  by  public  or  private  conveyances  provided  for 
tiie  transportation  of  passengers.'^  The  defendant  in  prosecuting  a  journey, 
while  passing  on  foot  by  the  usual  route  from  a  steamboat  landing  to  a  railway 
station  about  seventy  rods  distant,  slipped  and  fell,  from  which  fihe  received 
injuries  causing  death.  Held,  that  such  mjury  and  death  were  within  the  terms 
of  the  policy.  An  injury  received  while  necessarily  walking  in  the  actual  pro- 
secution of  a  journey  is  received  while  travelling  in  a  public  conveyance  within 
the  meaning  of  the  policy,  when  such  walking  is  uie  actual  and  necessary 
accompaniment  of  sucii  travel — Northrup  v.  Bauway  Pcusenger  Asnarance  Co., 
a  Amer.  Rep.  724. 

Partksbs — Tenant  for  life — AecumukUiom — Appointment — A  testator  direo- 
ted  his  executors  to  manage  and  carry  on  the  share  he  might  have  in  any 
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«olliexT  at  the  time  of  liiB  decease,  and  to  permit  his  wife  to  receive  the  profits 
thereof  during  her  life.  At  Uie  time  of  his  death  the  testator  was  entitled  to  a 
ahaze  in  a  colUenr  partnership,  carried  on  by  him  in  partnership  with  four 
.other  persons  under  a  deed  wnich  contained  a  provision  for  yearly  settlements 
of  accounts,  and  that  upon  such  yearly  settlements  the  clear  profits,  or  a  portion 
thereof,  if  the  majority  in  value  of  the  partners  should  direct,  should  be  added 
to  the  joint-stock  of  the  company  or  be  divided  between  the  partners  in  pro- 
portion to  their  respective  shares,  or  passed  to  their  respective  separate  accountsL 
For  a  considerable  period  after  the  death  of  the  testator  no  dividend  was  paid 
to  the  partners,  but  the  undivided  profits,  when  there  were  any,  were  accumul- 
iited.  Afterwuxls  dividends  were  paid  which  did  not  exhaust  the  profits.  No 
resolutions  were  passed  declaring  that  any  portion  of  the  profits  should  be 
added  to  the  joint-stock  of  the  company,  but  the  undivided  credit  balances 
were  at  the  end  of  each  year  carried  fonivaid  to  the  profit  and  loss  account  and 
employed  for  the  general  purposes  of  the  concern.  On  the  death  of  the  widow, 
KM,  revers.  decision  of  James,  V.C,  the  accumulations  of  profits  made  during 
her  life  and  not  divided  belonged  to  the  testator's  estate  and  not  to  her  repre- 
aentatives,  but  affir.  the  same  decision,  that  they  were  entitled,  under  the  Appor- 
tionment Act,  4  &  6  WilL  lY.  c  22,  to  an  apportioned  share  of  the  profits  made 
in  the  year  which  was  current  at  the  time  of  her  decease. — Straker  v.  Wilton^ 
40  L.  J.  Ch.  630. 

Charter  Party— 5itt  of  Ladings-Lien — Short  Shipment — Dead  Freight — 
J)efnwrrag&^  Detention. — By  charter  party  of  18th  August  1866,  it  was  agreed 
between  an  owner  of  the  '  Superior'  and  C.  of  London,  merchant,  that  the  ship 
'^  shall  .  .  .  proceed  to  Sulma,  .  .  .  and  there  load  as  customary  from  the 
factors  of  the  .  .  .  freighter  a  full  and  complete  cargo  of  staves  and  [or]"  other 
things  "which  the  .  .  .  merchant  binds  himself  to  ship,  .  .  .  and  .  .  .  there- 
with proceed  to  London,  and  deliver  the  same  on  being  paid  freight"  at  speci- 
fied rates  ...  "in  casn  on  .  .  .  right  delivery  of  cargo.  .  .  .  Fifty  running 
days  ...  to  be  allowed  for  loading,  .  .  .  and  ten  days  on  demurrage,  ...  at 
£H  per  day.  .  .  .  The  owners  to  have  an  absolute  lien  on  the  cargo  for  all 
freignt,  desLd  freight,  demurrage,  and  average  ;  and  the  charterer's  responsibili- 
ties to  cease  on  shipment  of  the  cargo,  provided  it  be  of  sufficient  value  to  cover 
the  freight  and  che^rges  on  arrival  at  port  of  discharge.  ..."  At  Sulina  a  short 
'Cargo  was  shipped  by  the  charterer's  agents,  and  a  bill  of  lading  was  signed  by 
the  captain  for  283,682  staves,  to  be  delivered  "at  the  port  of  discharge  as  per 
the  aforesaid  charter  party  unto  order,  or  .  .  .  assigns,  he  or  they  paying  freight 
amd  aU  other  conditions  or  demurrage  (if  a^  should  be  incurred)  for  the  said 
goods  as  per  the  aforesaid  charter  party.''  The  vessel  was  detained  at  her  port 
of  loading  durinfi;  the  whole  of  the  ten  days,  on  demurrage,  and  also  eighteen 
days  beyond.  Tne  plaintiff,  as  owner  of  the  vessel,  claimed  against  the  defen- 
•dants,  consignees  named  in  the  bill  of  lading,  a  lien  on  the  ^[oods  for — ^first, 
£80  demurrage ;  secondly,  dead  freight  for  the  cargo  short  shipped ;  thirdly, 
damages  for  the  detention  of  the  vessel  beyond  the  ten  days.  The  caivo  shipped 
was  of  value  sufficient  to  cover  these  claima  The  Court  of  Queen's  Sench,  fol- 
lowing decided  cases,  and  without  hearing  argument,  gave  judgment  for  the 
jjaintiff  on  his  first  claim,  and  for  the  defendants  on  the  second  and  third. 
£rxor  was  mutually  brought  by  the  parties  in  the  Court  of  Exchequer  Chamber, 
•coram  Kelly,  C.B.,  BnunweU,  Channel,  and  Cleasby,  BB.,  Willes  and  Brett^* 
JJ.  This  court  held,  first,  that  by  the  charter  party  a  lien  for  the  £&0  demur- 
sage  claimed  was  given  to  the  plaintiff,  and  that  the  bill  of  lading  preserved 
«uch  lien  (Willes  and  Brett,  JJ.,  dissenting,  on  the  ground  that  the  uen,  if  any, 
was  not  so  preserved) ;  secondly,  that  by  the  use  of  the  words  "dead  freight* 
BO  lien  was  given  to  the  plaintiff  for  damages  in  respect  of  cargo  ahoit  shipped 
fBramwell  and  Cleasby,  BE,  dissenting) ;  tnirdly,  that  the  plaintiff  had  no  fieii 
lor  damages  resulting  m>m  detention  of  the  vessel  at  the  port  of  loading  beyond 
the  demurrage  days.  Thus  the  judgment  of  the  court  below  was  in  to# 
affirmed :  Gniy  v.  Chirr  (Ex  CL),  26  L.  T.  Bep.  N.  S.  216 ;  40  L.  J.  Q.  B.  267. 
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WiKDlNO  TJV— Foreign  Company  Segistered  in  England— Shara  TrantftraiU 
io  Bearer — Registration — After  a  company  has  been  regularly  registered  under 
the  above  Act,  although  it  shall  appear  by  the  light  of  subsequent  eyents, 
«oupled  with  the  registered  articles  of  association,  that  its  objects,  or  its  consti- 
tution, are  in  truth  inconsistent  with  those  intended  by  the  Act  of  Parliament 
to  belong  to  companies  registered  under  the  Act— so  that  it  may  even  be  sur- 
mised that  the  incorporation  of  the  company  was  colourably  or  evasiyely  ob- 
tained— the  registration  ought  not  to  be  vacated,  but  the  company,  whether 
solvent  or  insolvent,  ought  to  be  wound  up.  There  are  no  means  by  which 
such  a  company  can  be  got  rid  of,  except  bv  a  winding  up  under  the  Act ;  and 
the  Court  has  jurisdiction  to  otder  it  to  be  wound  up,  imder  79  of  the  Com- 
panies Act,  1862. — Princess  of  Reuse  v.  Boss,  40  L.  J.  Cn.  655. 

Charitable  Bequest — Cymes, — ^A  testatrix  gave  a  legacy  ''to  the  txeasurer 
or  the  time  being  of  the  funa  for  the  relief  of  Uie  widows  and  orphans  of  the 
clergy  in  the  diocese  of  Worcester.''  No  society  exactly  corresponded  to  this 
description,  nor  was  there  any  single  society  whose  funds  were  devoted  ''to  the 
relief  of  the  widows  and  orplians  of  the  clergy  of  the  whole  diocese,  which  con- 
sisted of  the  archdeaconries  of  Worcester  and  Coventry.  But  there  were  two 
societies,  one  for  the  relief  of  the  widows  and  orphans  of  cleigy  in  the  arch- 
deaconry of  Worcester,  another  for  the  relief  of  widows  and  orphans  of  deigy 
in  the  archdeaconry  of  Coventry : — Held^  that  the  Court  must  consider  the 
charitable  object  expressed  by  the  testatrix,  that  it  extended  to  the  whole  dio- 
cese, and  would  be  fulfilled  by  dividing  the  legacy  between  the  two  societies  in 
TOoportion  to  the  number  of  beneficed  clergymen  in  each. — In  re  Kilverfg 
Trusts,  40  L.  J.  Ch.  703. 

Contract  —  Spenfication  —  "  Work  Done  Defectively  **  —  Cross  A  ctian  — 
Estoppel — When  sued  for  the  price  of  work  which  has  been  defectively  done, 
the  defendant  may  give  evidence  of  the  breach  of  contract,  by  the  defective  per- 
formance of  the  work,  in  reduction  of  the  amount  then  sought  to  be  recovered ; 
but  he  mav  also  reserve  his  counter-claim,  or  any  part  thereof,  and,  if  he  choose 
so  to  do,  he  will  not,  on  that  account,  be  afterwards  barred  from  bringing  a 
cross  action  in  respect  of  so  much  of  his  claim  as  was  not  litigated  in  the  former 
proceedings.  Mondell  v.  Steel  (8  M.  &  W.  859)  cited  and  applied. — Davis  ▼. 
Hedges  and  another,  25  L.  T.  Rep.  N.  S.  155  ;  40  L.  J.  Q.  R  276. 

Railway  Cohfant — Lost  Luggage — Traveller's  Luggaae. — A  passenffer  by 
railway  cannot  claim  to  have  carried  as  ordinary  personal  luggage  articles  un- 
connected with  his  personal  use  and  convenience,  or  of  such  a  size  and  shape 
that  they  cannot  be  reasonabl  v  carried  as  luggage.  The  true  rule  is,  that  what- 
ever the  passenger  takes  with  nim  for  his  personal  use  or  convenience  according 
to  the  habits  or  wants  of  the  particular  class  to  which  he  belongs,  either  with 
reference  to  the  immediate  necessities  or  to  the  ultimate  purpose  of  the  journey, 
must  be  considered  as  personal  luggage.  This  includes,  not  onlv  articles  of 
apparel,  whether  for  use  or  ornament,  but  also  the  gun  case  or  the  nshing  appa- 
ratus of  the  sportsman,  the  easel  of  the  artist  on  a  sketching  tour,  or  the  books 
of  the  student,  and  other  articles  of  an  analogous  character,  the  use  of  which  is 
personal  to  the  traveller.  The  plaintiff  had  recently  returned  from  Canada, 
with  the  intention  of  settling  in  England,  but  had  not  then  provided  hiini>lf 
with  a  home.  He  was  journeying  by  the  defendants'  railway,  his  lu^age  being 
put  into  the  van.  One  box  was  h>st  on  the  journey,  and  amongst  otoer  things 
in  it  which  he  had  brought  from  Canada  were  six  pairs  of  sheets,  six  pairs  of 
large  blankets,  and  six  large  qmlts:  Held,  that  such  articles  did  not  come 
within  the  description  of  personal  luggage,  and  that  the  defendants  were  not 
liable  for  their  loss.— -ATocroK;  v.  G.  TFTB.  Com.,  24  K  T.  Rep.  N.  S.  618 ;  40 
L.  J.  Q.  R  380. 

SuocESSiON  DuTT. — Double  duly — Legacy  and  succession  duty. — ^Where  an 
interest  in  personal  property  has  been  transmitted  before  it  has  ripened  into 
enjoyment  it  matters  not  whether  the  person  originally  entitled  diea  before  or 
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^kfter  the  commencement  of  the  Act,  only  one  duty  is  payable  on  any  succession 
to  such  property,  whether  such  duty  be  legacy  or  succession  duty.  If  the  duty 
be  succession  duty,  and  the  interest  nas  pa«»ed  through  more  than  one  successor, 
then  under  s.  14  the  duty  payable  shall  be  the  highest  that  would  have  been 
paid  by  any  of  such  successors.  If  the  duty  be  legacy  duty,  then  under  s.  18 
no  succession  duty  of  any  kind  is  payable.  The  successor  from  whom  duty  is 
iMLyable  is  the  j^rson  who,  on  the  happening  of  the  death,  eventually  becomes 
Deneficially  entitled  in  possession ;  that  which  was  conferred  ^pon  any  previous 
successor  was  only  an  expectant  interest  not  a  succession.  Tne  interest  of  an 
executor,  not  being  beneficia],  is  not  a  succession  within  s.  2  nor  within  s.  15 ; 
for  8.  15  imposes  no  new  duty,  only  a  duty  in  substitution  for  that  imposed  by 
fl.  2. — AUomey-GefiercU  v.  LiiiUdaU^  40  L.  J.  Ex.  241. 

Beparation — Railway  Negligence. — A  child  nineteen  months  old  strayed 
from  its  mother  to  the  railroad  track  of  the  Pennsylvania  Railroad  Company, 
imd  was  run  over  by  a  car,  which  had  been  detached  from  the  engine  and  sent 
4iiound  a  curve,  on  a  slight  down  grade,  unattended  by  a  brakesman.  The 
track  where  the  child  was  injured  ran  through  a  lot  which  the  public  had  been 
admitted  by  the  railroad  company  to  use  rreely.  In  an  action  to  recover  for 
the  injuries  received  by  the  child  the  judge  took  the  question  of  negligence 
away  £rom  the  jury  and  charged  that  no  more  than  93,000  could  be  recovered, 
by  reason  of  the  limit  in  the  act  of  assembly  of  1868.  The  injury  happened  in 
1864  and  this  action  was  commenced  in  1866.  HM^  (1)  tliat,  as  in  this  case 
the  n^ligence  alleged  consisted  of  a  positive  act  of  carelessness  in  sending  a  car 
around  a  curve  out  of  sight,  on  a  descending  grade,  at  a  place  where  persons 
might  be  expected  to  be,  from  the  permissive  use  suffered  by  the  company,  the 
question  of  negligence  was  for  the  jury  ;  (2)  that  the  child  was  incapable  of 
contributory  negligence,  and  (3)  that  as  the  Act  of  1868  was  retrospective  as  to 
this  case,  and,  therefore,  inoperative,  full  compensation  should  be  rendered  for 
the  injury. — Kay  v.  Pennsylvania  Railroad  Co,,  3  Amer.  Hep.  628. 

Contract — Restraint  of  trade. — 0.  leased  a  dyeing  and  scouring  establish- 
ment, in  the  city  of  Baltimore,  for  a  term  of  years,  to  F.  and  D.,  partners,  and 
3i  the  same  time  sold  them  the  cood-will  of  the  business,  and  covenanted  never 
to  enter  into  competition,  directly  or  indirectly,  with  the  lessees,  in  E^timore, 
in  the  trade  or  profession  of  dyeing  or  scouring.  The  partnership  between  F. 
and  D.  was  subsequently  dissolved ;  D.  became  sole  owner  of  the  partnership 
interest ;  the  lease  expired  and  D.  removed  next  door  and  established  himself 
in  the  regular  business  of  dyeing  and  scouring.  G.  then  made  an  arrangement 
with  his  son,  by  which  the  trade  was  re-estabmhed  at  the  old  stand,  under  the 
name  of  the  son,  the  father  being  the  real  proprietor.  On  an  application  for 
tm  injunction,  held,  that  the  covenant  was  valid ;  that  the  dissolution  of  the 
partnership  between  F.  and  D.  did  not  release  the  covenanter  from  his  obliga- 
tion to  D.,  and  that  the  re-estabHshment  of  the  business  by  0.,  under  the  name 
of  his  son,  was  in  violation  of  the  covenant,  and  could  be  restrained  by  injunc- 
Jtion. — Guercmd  v.  DandeUt,  3  Amer.  Rep.  164. 


^ke  Sjcottt0h  %^  Mn^^zm  mtb  Sheriff  dTourt  JEitfotttx. 

SHERIFF  COURT  OF  LANARKSHIRE.— Glasgow. 

Sheriff  Glasbford  Bbll. 

Registrar  op  Govan,  Petitioner. — April  1872. 

Registration  of  Births,  dc,  Act,  17  and  18  VieL  e,  80 — Clergyman — Status — 
Marriage  Certificate. — C^umstances  in  which  held  that  the  celebrator  of  a 
maiiiage  was  a  duly  qualified  clergyman  and  an  erroneous  entry  in  the  deaig- 
nation  of  the  Churdi  to  which  he  belonged  ordered  to  be  altered. 
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This  was  an  application  by  the  Registrar  of  the  parish  of  Qovan  under  b.  63 
of  the  R^istration  of  Births,  Deaths,  and  Mairiages  Acts.  The  petitioner  states 
that,  on  December  29, 1871,  a  marria^  was  solemnized  at  13  Hamilton  Street^ 
Govan,  in  petitioner's  district,  according  to  the  forms  of  t^e  Evangelical  Uoion 
Church,  between  Peter  M'Callum,  iron  ship  plater,  and  Janet  Faton,  power 
loom  weaver.  That  the  person  who  officiated  as  minister,  and  sicpied  as  such 
the  relative  schedule,  was  Robert  Simpson.  That  on  the  schedme  being  le- 
tumed  to  petitioner,  he  recorded  the  marriage  in  his  duplicate  Registers  in  com- 
mon form.  That  after  recording  said  marriage,  petitioner  was  informed  that 
there  was  no  minister  of  the  Evangelical  Union  Church  of  the  name  of  Robert 
Simpson,  and  on  making  inquiry,  ascertained  that  the  person  who  officiated  as 
minister  was  Mr.  Robert  Simpson,  draper,  3  Jamaica  Street,  Glasgow.  That 
fliter  receiving  such  information,  petitioner,  on  the  16th  January,  wrote  to  Mr. 
Simpson,  asking  him  if  he  was  the  person  who  performed  the  ceremony,  and  if 
he  was  an  ordained  minister  of  the  Evangelical  Union  Church.  That  same  date 
petitioner  received  a  reply  to  said  letter,  in  which  Mr.  Simpson  acknowledM 
that  he  performed  the  marriage  ceremony,  and  states  that  ne  was  ordained  a 
minister  of  that  church  more  than  thirtv  years  ago.  That  on  receiving  said 
letter,  petitioner  referred  to  the  published  list  of  the  ministers  of  the  Evsuigeli- 
cal  Union  Church,  and  on  finding  that  Mr.  Simpson's  name  did  not  appear 
therein,  on  the  17th  January,  wrote  to  the  Rev.  A.  M.  WUson,  Carlisle,  Secre- 
tary of  the  Evangelical  Union  Church,  requesting  to  be  informed  if  Mr.  Simp- 
son had  ever  been  ordained,  or  is  reco^mized  by  that  church  as  a  minister.  That 
Eetitioner  has  received  a  letter  from  Mr.  Wilson  of  date  18th  January,  in  which 
e  states  ^  that  Mr.  Robert  Simpson,  draper.  No.  3  Jamaica  Street,  Qlasgow, 
was  not  ordained  as  a  minister  by  the  Evangelical  Union,  or  in  connection  with 
the  Union,  and  that  he  has  no  recognised  standing  as  a  minister  in  our  connec- 
tion.'' Petitioner  therefore  applied  to  the  Sheriff  for  directions  under  s.  63  of 
the  Act. 

The  Sheriff  heard  evidence  on  the  point  raised,  and  after  consideration  ordered 
the  entry  to  be  corrected  in  the  following  interlocutor : — 

^  Having  resumed  consideration  of.  this  petition,  and  having,  in  terms  of  the 
provisions  of  the  63rd  section  of  the  Act  17  and  18  Vict,  cap.  80^  examined  as 
witnesses  upon  oath  the  petitioner,  Peter  M'Callum,  iron  snip  phiter,  Robert 
Simpson,  Jamaica  Street,  Glasgow,  tiie  Reverend  John  Kirk,  pastor  of  the  Evan- 
gelical Union  Church,  Brighton  Street,  Edinburgh ;  the  Reverend  George  Glad* 
stone,  pastor  of  the  Evangelical  Union,  Gk)van;  Thomas  Anderson,  ooUieiy 
manager,  near  Govan,  as  to  the  statements  contained  in  said  petition, — ^Finds 
that  Sr.  Robert  Simpson  referred  to  therein  was  regularly  ordained  in  the  year 
1844  a  minister  of  the  Christian  congregation  known  as  the  Congregational 
Union  of  Scotland,  and  has  acted  since  as  pastor  of  different  congregations  either 
of  Congregational  or  Evangelical  Unionists  :  Finds  that  for  the  last  three  years 
or  thereby  he  has  acted  under  a  call  from  its  members,  as  minister  of  a  religious 
body  who  occupv,  for  the  purpose  of  public  worship,  certain  premises  in  Govan, 
and  commonly  designate  themselves  a  Congregational  Church :  Finds  that  his 
original  oi^ination  Being  unrecalled,  Mr.  Simpson  was  entitled  to  accept  of  the 
•office  of  minister  or  paistor  to  either  a  Congregational  or  Evangelical  Union 
Church,  and  being  de  jfdcto  the  minister  of  a  Congregational  Church,  had  a  right^ 
in  virtue  of  the  provisions  of  sections  46  and  76  ot  said  Act,  to  solemnize  the 
marriage  narratea  in  the  petition,  and  recorded  in  the  duplicate  Renters  kept 
by  the  petitioner;  Finds  that  the  only  error  in  said  record  is  m  the  fint 
-column  thereof,  in  which  an  entry  is  made  to  the  effect  that  the  marriage  was 
according  to  the  forms  of  the  Evangelical  Union  Church,  whereas  it  was  accord- 
ing to  the  forms  of  the  Congregational  Church  ;  therefore  grants  warrant  to  the 
petitioner  to  make  an  entry  in  the  Register  of  corrected  entries  to  the  following 
effect,  viz.  r^ — In  the  first  column  of  the  entry  of  said  marria^,  bein^  No.  25  of 
the  Register  for  1872,  Govan  Church  District^  for '  Evangelical  Umon,'  substi- 
tute *  CongregationaL'  (Signed)  Hxnrt  Glassfo&o  Bbli..* 
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SHERIFF  SMALL  DEBT  COURT,  ABERDEEN. 
Sheriff  Cohbh  Thomson. 

PATERSOH  V.  CAMPBELL. — 19^^  JtUy  1672. 

lUxid — ToU — HearsB — Burial  GrawM  Act — Paterson,  tacksman  of  the  Hill- 
donntree  Toll-bar,  Kincardineshire,  sued  John  Campbell,  horse-hirer,  Aberdeen, 
for  Is.  4(L, ''  bein^  the  toll  ^yable  by  defr.  to  the  tacksman  of  the  said  toll-bar, 
which  is  situated  m  the  parish  of  Nifi^^,  in  respect  of  the  passing  there-through 
on  or  about  the  24th  June  last,  of  a  hearse  and  two  horses  belonging  to  delr., 
on  their  way  to  the  parish  of  Banchoiy-Deyenick.'' 

Campbell  had  been  employed  to  send  a  hearse  to  Findon,  and  to  take  a  body 
from  that  to  the  churchyud  of  Banchory-Deyenick.  The  hearse  had  gone  out 
to  Findon  by  the  Wellington  Suspension  Bridge,  and  returned  from  Banchory- 
Deyenick  to  Aberdeen  by  the  road  passing  through  the  toll-bar  at  the  Bridge 
of  Dee.  He  founded  his  claim  for  exemption  from  the  toll  duty  on  the  22nd 
section  of  the  Burial  Grounds  (Scotland)  Act — ''  No  funeral  procession,  or  car- 
riage in  such  procession,  and  no  foot  passenger  shall,  while  gome  to  or  returning 
firom  the  place  of  interment  on  the  occasion  of  any  interment  be  liable  in  any 
toll  or  pontage.^ 

Porsuer  submitted  that  unless  the  funeral  procession  returned  to  the  place 
from  whence  it  set  out,  it  was  not  exempted.  It  was  common  for  the  mourning 
carriages  and  persons  attending  the  funeral  to  return  to  the  house  of  the  de- 
ceased, and  it  was  only  when  in  such  a  procession  that  the  statutory  exemption 
is  enjoyed.  The  procession  ceased  at  the  grayeyard,  the  hearse  m  returning 
would  not  be  in  the  procession,  and  the  exemption  on  returning  only  applied  to 
foot  passengers.  The  (General  Turnpike  Act  enacted:  ''That  no  toll  shall  be 
demanded  or  taken  at  any  toll-bar  from  any  person,  for  any  horse,  or  for  any 
cart  or  carriage  attending  the  faneral  of  any  person  who  shall  die  within  the 
perish,  orbing  to  or  returning  from  such  funeral  at  any  toll  within  the  same 
parish."  Here,  howeyer,  the  funeral  was  from  a  different  parish,  and  the  hearse 
was  being  driyen  home  to  Aberdeen. 

The  S.-S.  made  ayizandum,  and  on  the  next  day  deliyered  the  following 
judgment :  ''  Pursuer  is  tacksman  of  the  Hilldountree  Toll  Bar.  Defr.  droye  a 
hearse  and  two  horses  through  that  bar  and  declined  to  pay  toll.  Defr.  seeks 
to  justify  his  refusal  to  pay  by  a  reference  to  the  terms  of  a  certain  proyision  of 
the  Bunal  Grounds  (Scotland)  Act  1856.  The  section  on  which  he  founds  is 
in  these  terms : — '  No  funeral  procession,  or  carriage  in  such  procession,  and  no 
foot  passenger  shall,  while  going  to  or  returning  from  the  place  of  interment,  on 
the  occasion  of  an  interment,  be  liable  in  any  toll  or  pontage.'  In  the  present 
case  the  facts  are  that  defr.  was  engaged  to  take  a  hearse  to  a  house  in  Kincard- 
ineshire. He  proceeded  to  it  by  the  Stonehayen  road,  in  going  along  which  he 
paid  tolL  Haying  got  to  his  destination,  he  receiyed  the  body  and  conyeyed  it 
to  the  Churchyard  of  Banchory-Deyenick.  He  was  returning  to  his  stables 
by  the  South  Deeside  Road  (which  was  his  nearest  way  home),  when  he  passed 
through  pursuer's  toll-bar.  It  seems  to  me  that  defr.  must  be  held  to  fall  within 
the  exemption  of  the  Act  of  Parliament.  It  plainly  includes  '  carriages '  return^ 
4ng  from,  as  well  as  those  going  to,  a  place  of  interment,  and  although  the 
expression  of  the  statute  is  J^imeral  procession,  or  carriage  in  such  procesnorij* 
and  the  hearse,  at  the  tiiite  it  passed  through  the  toll  bar  in  question,  was  not 
in  procession,  yet,  as  those  attending  a  funeral  neyer,  or  yery  rarely,  return  from 
it  m  procession,  the  result  of  the  pursuer's  contention  would  be  to  depriye 
the  statutory  exemption  of  all  practical  effect  in  the  case  of  yehides  coming 
back  from  a  place  of  interment.  It  seems  to  me  that  this  result  was  not  con- 
templated by  the  Legislature.  The  proyision  of  the  Burial  Grounds  Act  is 
much  wider,  it  will  be  obseired,  than  that  of  the  General  Tummke  Act  of 
1831,  in  yiew  of  which  this  complaint  seems  to  haye  been  framed.  The  exemp- 
tion there  was  to  take  effect  only  in  the  case  of  a  person  attending  the  funeral 
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of  one  who  shall  die  and  be  buried  toithin  the  paruhf  or  goisj^  to  or  retaining 
from  such  funeral,  at  any  toll  bar  within  the  said  parish.  The  exemption  ^ 
the  Act  of  1855  is  unlimited,  and  in  applying  it  the  most  liberal  conatructioa 
must  be  put  upon  it  which  the  words  wm  fairly  bear.  The  driver  waa  bound 
to  pay  the  toll  on  his  way  out,  as  he  had  done  ;  that  is  to  say,  in  going  from. 
Aberdeen  to  the  house  where  the  body  lay,  the  driver  was  bound  to  pay  tolL** 
Act — Prosaer,    Alt — A,  E,  Smith, 


SHERIFF  COURT,- PERTH. 
Sheriff  Barclat,  LL.D. 

THE  SEQUESTRATION  OF  JOHN  BELL. — 13t^  Avgutt  1872. 

Sequestration — Mandate  Stamp— In  a  competition  for  the  office  of  trustee^ 
amongst  many  objections  it  wafl  chiefly  urged  that  all  the  mandates  to  vote^ 
were  null  under  the  recent  comnrehensive  Stamp  Act  The  Sheriff-Sub- 
stitute repelled  the  objection  (13tii  August  1872).  After  dealing  at  length 
with  the  various  objections,  he  added  the  following  explanatory  note  on  the 
question  of  mandates : — 

Note. — This  competition  is  another  illustration  of  the  extreme  careleasness 
with  which  affidavits  in  sequestrations  are  prepared,  and  which  the  Sheriff-Sub- 
stitute has  repeatedly  animadverted  upon.  The  legislature  has  made  the  forms 
so  sim{)le  that  even  a  chUd  might  complete  them,  nevertheless  creditors  seem 
determined  to  blunder  their  affidavits  as  if  it  were  to  encourage  objections  and 
competitions.  There  is  scarcely  an  affidavit  under  consideration  in  this  com- 
petition but  what  is  subject  to  some  objection  or  other  which  the  slightest 
attention  might  have  obviated. 

Vote  of  A,  <t  D.  ^iX?77ian.— The  first  objection  in  this  case  is  that  the  creditor 
swears  to  a  debt  of  £110,  but  makes  no  reference  whatever  in  his  affidavit  aa 
to  hov)  that  debt  is  constituted.  Had  the  particulars  been  given  in  a  separate 
paper,  and  for  the  first  time  produced  at  the  meeting,  the  Sheriff-Snbstitute 
would  have  at  once  sustained  the  objection ;  but  fortunately  for  the  creditor  the 
particulars  are  endorsed  upoo  the  affidavit  and  subscribed  both  by  the  creditor 
and  the  justice,  and  therefore  it  may  reasonably  be  held  to  be  part  of  the  affi- 
davit, although  it  bears  what  is  not  true,  that  the  account  was  referred  to  '^  in 
the  affidavit."  The  two  bills  should  have  been  more  particularly  detailed  in  the 
account,  but  the  dates  when  they  fell  due  being  given,  and  the  bills  themselves 
being  produced  at  the  meeting,  the  Statute  witn  some  latitude  may  be  held  aa 
satisfied. 

Second,  the  other  objection  as  to  the  want  of  stamp  to  the  mandate  is  new, 
but  seems  without  foundation,  and  is  contrary  to  uniform  practice,  of  which  the 
objector  himself  gives  evidence,  in  the  fact  that  his  manaates  are  equally  des- 
titute of  stamps.  The  sequestration  Statute,  as  if  it  were  in  commiseration  for 
unfortunate  creditors,  exempts  in  the  broadest  terms  all  documents  connected 
with  the  bankruptcy.  The  recent  Stamp  Statute,  33  &  34  Vict.,  cap.  97,  im- 
poses a  stamp  upon  mandates,  but  it  is  so  expressed  as  to  show  it  to  be  only, 
applicable  to  mandates  which  are  required  for  every  indwidual  meeting.  Con- 
sequently if  the  objection  were  sound  it  would  go  further  than  the  mere  stamp, 
and  would  impose  upon  creditors  the  necessity  of  granting  a  mandate  for  every 
medal  meeting,  thereby  greatly  impairing  the  working  of  the  bankrupt  ma- 
chinery. No  doubt  a  posterior  Statute  derogates  from  a  former ;  but  while 
penal  and  taxative  Statutes  are  strictly  interpreted,  privileges  and  exemptions 
on  the  contrary  receive  a  liberal  interpretation.  The  SherSf-Substitute  there- 
fore cannot  allow  himself  to  suppose  tnat  the  legislature  by  mere  inference,  and 
for  the  sake  of  a  paltry  item  of  revenue,  intended  to  set  aside  the  valuable  pri* 
vileges  secured  to  creditors  by  Act  of  Parliament,  and  long  enjoyed  by  them. 

Agents — Skeete  <t  Keay, 
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SKETCH  OF  THE  HISTORY  OF  THE  COURT  OF  SESSION. 

The  Court,  whose  institution  by  James  V.  in  1532  we  have  des- 
cribed, has  continued  the  chief  civil  tribunal  in  Scotland  down  to 
the  present  day  without  interruption,  except  during  the  short  period 
between  1652  and  1660,  when  commissioners  for  the  administra- 
tion of  justice,  originally  appointed  by  the  keepers  of  the  liberties 
of  England,  and  continued  under  Cromwell,  sat  in  place  of  the 
Court  of  Session.^  Its  rights  and  privileges  were  confirmed  by 
Acts  of  the  reigns  of  each  of  the  successive  sovereigns*  of  Scotland 
down  to  the  legislative  Union  in  the  reign  of  Anne;  and  the  Treaty 
of  Union;  ratified  by  Acts  both  of  the  Scotch  and  the  English  Par- 
liaments, provided  in  its  19th  Article  "  That  the  College  of  Justice 
do  after  the  Union,  and  notwitlistanding  thereof,  remain  in  all  time 
coming,  within  Scotland,  as  it  is  now  constituted  by  the  laws  of 
that  kingdom,  and  with  the  same  authority  and  privileges  as  before 
the  Union,  subject  nevertheless  to  such  regulations  for  the  better  ad- 
ministration of  justice  as  shall  be  made  by  the  Parliament  of  Great 
Britain." 

^  The  last  sitting  of  the  Court  of  Session  appears  to  have  been  28th  Febmary  1650, 
bnt  the  first  Commissioners  were  not  appointed  tiU  18th  May  1652.  The  last  Com- 
mission was  drawn  out  in  March  1660,  but  *'  took  not  effect,  not  knowing  in  whose 
name  to  direct  their  letters,  some  being  for  a  king,  uthers  for  the  keepairs  of  the  liber- 
ties of  England.'' — NieoVs  Diary, 

The  Court  of  Session  was  restored  by  Charles  II.,  whose  nominations  of  the  Judgei, 
dated  13th  February  1661,  were  recorded  in  the  books  of  Parliament  5th  April  1661, 
and  the  Court  sat  again  Ist  June  1661. — See  Acts  of  ParL  vii.  124,  and  Books  of 
Sederunt 

»  Mary,  1548,  c.  1 ;  Act.  ParL  ii.  p.  443.  James  VI.  1598,  c  174 ;  Act  Pari.  iv.  p. 
22;  1594,  c.  214;  Act.  Pari,  ii  p.  67.  Charles  I.  1633,  c  23;  Act.  Pari,  v.  p.  41. 
Charles  II.  1661,  c.  23 ;  Act  Pari.  vii.  p.  241.  James  VII.  1685,  c  28 ;  Act  Pari.  yiii. 
p.  474.  Stair  IV.  i.  26  observes :  "The  privileges  of  thd  College  of  Justice  have  been 
confirmed  by  all  the  subsequent  kings  ana  queens,  and  without  doubt  will  be  confirmed 
by  their  present  majesties  in  this  current  Parliament.  This  was  written  in  1693,  but 
there  does  not  appear  to  have  been  any  express  confirmation  in  the  reign  of  William 
and  Mary  or  of  William.  A  commission  for  regulation  of  judicatories  was  appointed  in 
1693,  Act  ParL  iz.  331.— See  Discussion  on  19th  Article  of  the  Union,  Act  ParL  zL 
ZSOetteq.  *  1706,  c.  7. 
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The  principal  changes  in  the  constitution  of  the  Conrt  have  been 
the  following : — By  an  Act  passed  in  1584^  all  ministers  were  de- 
clared disqualified  from  judicial  oflSces,  including  that  of  Judge  of 
the  Court  of  Session,  and  prohibited  from  accepting  them  in  future 
under  pain  of  forfeiting  their  benefices.  An  Act  passed  during  the 
usurpation  (1640,  c.  26)  rescinded  the  article  of  the  institution, 
bearing  "  that  the  Lords  of  Counsall  and  Sessioun  salbe  chosen  balflT 
spiritual  halff  temporal,"  and  decerned  and  ordained  ''the  haill 
number  to  be  temporall  and  nane  of  them  spiritual"  *  This  Act 
itself  fell  under  the  general  Eescissory  Act*  of  Charles  11.  (1661, 
c.  15) ;  but  its  provision,  that  "  the  distinctions  of  spirituall  and 
temporal  be  suppresst  and  forgotten  in  all  tyme  coming,"*  has  been 
fulfilled,  for  since  its  date  no  clergyman  has  been  Judge  of  the 
Court  of  Session. 

By  10  Geo.  I.  c.  19,  it  was  provided  that  no  vacancy  occurring 
after  its  date  (1723)  in  the  Extraordinary  Lords*  should  be  filled  up. 
The  last  Extraordinary  Lord  died  in  1762,  and  after  that  date  the 
full  Court  consisted  of  the  president  and  fourteen  Ordinary  Lords. 
It  sat  collectively  in  one  chamber  of  the  Parliament  House  (built 
in  1639  for  the  use  of  the  Estates  of  Parliament)  called  the  Inner 
House.  The  Ordinary  Lords  went  by  rotation^  weekly  to  the  Outer 
House,  where  they  hesird  in  the  first  instance  all  causes  coming 
before  the  Court  (except  those  entitled  to  great  despatch),  their  judg- 
](nents  being  subject  to  review  before  extract  by  reclaiming  petition 
to  the  full  Court;  but  if  not  reclaimed  against  they  had  the 
authority  of  judgments  of  the  full  Court.*  In  addition  to  the 
weekly  Ordinaries  there  was  an  Ordinary  on  the  Bills,  whose  duties, 
which  included  the  summary  and  preventive  jurisdiction  of  the 
Court,  as  advocations,  suspensions,  interdicts,  and  summary  dili- 
gence, in  course  of  practice  came  to  be  conjoined  during  session 
with  those  of  the  weekly  Ordinary  ;^  two  Ordinaries  upon  witnesses, 
who  took  depositions  and  oaths,  and  an  Ordinary  upon  concluded 
causes,®  who  prepared  the  states  in  order  to  their  being  advised  and 
finally  determined  by  the  full  Court. 

Bankton,®  writing  in  1752,  observed :  "  This  Court  is  justly  ad- 
mired for  its  contrivance  in  order  to  despatch  of  business,  and  at 
the  same  time  with  great  solemnity  and  deliberation;  but  at  the 
end  of  the  last  and  commencement  of  the  present  century  the  latter 
qualities  became  at  least  more  conspicuous  than  that  j^ust  men- 
tioned.   The  main  causes  of  the  evil  were  the  number  of  Judges  in 

1  Act  Pari.  iii.  294.  •  Act  ParL  v.  806.  »  Act  Pari.  viL  86. 

^  The  original  number  of  these,  fixed  by  the  institution  at  three  or  four,  had  been 
increased  to  as  many  as  seven  or  ei^ht  by  an  abuse  on  the  part  of  the  Crown ;  but 
James  VI.,  by  letter  dated  28th  March  1617,  promised  there  should  be  in  future  only 
four. 

»  A.  S.,  11th  July  1678 ;  4th  Nov.  1686 ;  6th  June  1783 ;  6th  June  1734. 

•  Bankt.  iv.  7,  7. 

'  Ivory,  Forms  of  Proc.  p.  17 ;  1637,  c.  68;  and  A.  S.  6th  June  1711. 

•  See  A.  S.  1st  Nov.  1693;  6th  June  1711.  *  fiankt  iv.  7,  8. 
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the  full  Court  and  the  insufficient  time  left  to  the  Ordinaries  for 
discharging  their  duties  in  the  Outer  House. 

An  abortive  attempt  at  reform  was  made  in  1785,  when  a  Bill 
for  increasing  the  salaries  and  diminishing  the  number  of  the 
Judges  was  introduced,  but  subsequently  abandoned.  In  1806, 
the  subject,  which  had  in  the  interval  been  much  discussed  in 
Scotland,  was  again  brought  before  Parliament  by  Lord  Grenville, 
who  carried  a  series  of  resolutions  in  the  House  of  Lords  as  pre- 
liminary to  a  Bill  for  new  modelling  the  Courts  of.  Justice  in  Scot- 
land. The  principal  of  Lord  Grenville's  seventeen  resolutions  were 
the  following : — 

2.  That  it  will  greatly  conduce  to  the  better  administration  of 
justice  in  the  Court  of  Session,  and  will  be  for  the  evident  utility 
of  Scotland  that  the  said  Court,  instead  of  sitting  in  one  collective 
body  of  fifteen  Judges,  shall  sit  in  such  number  of  separate  cham- 
bers as  may  be  found  most  convenient ;  and  that  the  Lords  sitting 
in  such  chambers  respectively  shall  exercise  the  same  functions, 
and  shall  enjoy  the  same  authority  and  privileges,  as  are  now  en- 
joyed by  the  whole  Lords  sitting  together.  3.  That  in  each  of  the 
said  chambers  one  of  the  Judges  belonging  to  such  chamber  shall 
preside,  such  presiding  Judge  to  be  appointed  by  his  Majesty  to 
the  said  office  during  good  behaviour.  4.  That  causes  coming  in 
the  first  instance  into  Court,  as  Inner  House  causes,  may  be 
brought  before  any  one  of  the  chambers  at  the  choice  of  the  party 
instituting  the  suit ;  and  that  causes  coming  into  the  Outer  House 
before  any  one  of  the  Ordinary  Lords  of  Session  and  there  decided, 
may  be  removed,  by  reclaiming  petition  or  otherwise,  into  that 
chamber  only  of  which  such  Lord  Ordinary  shall  be  a  member. 
6.  That  if  the  defendant  shall  in  whole  or  in  part  deny  the  facts 
stated  by  the  pursuer,  or  shall  in  his  defence  make  any  averments 
in  point  of  fact  which  shall  subsequently  be  denied  by  the  pursuer, 
the  Court,  or  Lord  Ordinary  respectively,  on  the  requisition  of 
either  party,  or  the  Court  at  their  own  discretion,  shall  order  that 
the  issue  of  fact  shall  be  tried  by  a  jury,  except  in  such  cases  as  it 
shall  be  found  proper  to  except  from  this  rule.  7.  That  when  it 
appears  to  the  chamber  or  the  Lord  Ordinary  reasonable  that  such 
issue  so  directed  shall  be  tried  in  that  part  of  the  country  where 
the  evidence  can  be  most  easily  obtained,  it  shall  be  competent  to 
remit  the  causes  to  the  nearest  circuit  to  be  there  tried  by  a  jury. 
8.  That  whenever  in  the  Inferior  Courts  proofs  shall  have  been 
allowed,  it  shall  be  in  the  option  of  either  party  to  apply  to  the 
Court  of  Session,  in  order  that  the  issue  may  be  tried  by  a  jury,  if 
the  Court  shall  so  think  fit  .  .  .  9.  That  it  shall  be  competent  to 
parties  to  complain  against  verdicts  of  juries,  that  the  same  were 
given  contrary  to  evidence,  or  by  misdirection  of  the  Judge  sitting 
as  Ordinary,  or  on  the  circuit,  or  presiding  in  the  chambers. 

These  resolutions,  and  the  discussion  which  arose  out  of  them, 
resulted  in  the  Act  48  Geo.  IIL  c.  151  (passed  in  1808  by  the 
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ministry  of  the  Duke  of  Portland,  which  succeeded  that  of  Mr. 
Fox),  "  Concerning  the  administration  of  Justice  in  Scotland  and 
Appeals  to  the  House  of  Lords."  This  Act  divided  the  Court  into 
two  chambers  called  Divisions,  the  First  consisting  of  the  Lord 
President  and  seven  Ordinary  Lords,  the  Second  of  the  Lord  Justice- 
Clerk  and  six  Ordinary  Lords,  sec.  2.  Each  Division,  or  its  quorum 
of  four,  sec  7,  was  to  have  the  like  duties,  powers,  functions, 
authorities,  and  privileges,  as  the  whole  Court,  as  formerly  consti- 
tuted, sec.  6.  The  Ordinary  Judges  of  each  Division,  exclusive  of 
the  President  and  Justice-Clerk,  were  to  officiate  in  the  Outer 
House  and  Bill  Chamber  in  the  manner  hitherto  practised  by  the 
Ordinary  Judges  of  the  whole  Court,  provided  always  that  two 
Judges,  one  for  each  Division,  were  to  officiate  each  week  in  the 
Outer  House  for  hearing  causes  in  the  rolls  of  suspensions,  advo- 
cations, regulations,  and  ordinary  actions,  and  that  two  Judges, 
one  for  each  Division,  should  each  week  officiate  in  the  Bill  Cham- 
ber in  the  time  of  Session,  sec.  5.  Parties  were  allowed  to  choose 
either  Division  in  the  case  of  Inner  House  causes,  and  any  Lord 
Ordinary  in  the  case  of  Outer  House  and  Bill  Chamber  causes,  the 
decisions  of  the  Lord  Ordinaries  being  reviewable  only  by  the 
Divisions  to  which  they  belonged,  sec.  9,  but  any  cause  brought 
before  one  of  the  Divisions  or  a  Lord  Ordinary,  "  relating  to  the 
same  subject,  matter  or  thing,  or  having  a  connection  or  contin- 
gency therewith,"  was  to  be  remitted  to  the  Division  or  Lord  Ordi- 
nary "  before  whom  the  first  cause,  action,  process,  complaint  or 
matter  had  been  previously  brought,"  sec.  9,  a  provision  which  has 
been  construed  by  the  Court  as  impei*ative,  Bryce  v.  Chalmers,  14th 
Dec.  1859,  22  D.  213 ;  MBouallv,  Caird,  15th  Jan.  1868, 6  Macph. 
222.  Power  was  given  to  either  Division  in  cases  of  importance  and 
difficulty  to  state  questions  of  law  in  writing  for  the  opinion  of  the 
Judges  of  the  other  Division,  sec.  10.  The  forms  of  proceeding 
before  both  Divisions  were  to  be  the  same,  and  alterable  only  by 
Acts  of  Sederunt  of  the  whole  Court  or  a  quorum  of  nine  Judges, 
sec.  11.  Commissioners  were  to  be  appointed  to  inquire  into  the 
forms  of  process  in  the  Court  of  Session,  and  to  report  in  what  cases 
and  in  what  form  trial  by  jury  could  be  most  usefully  established, 
sec.  22. 

In  consequence  of  reports  presented  by  the  Commissioners  ap- 
pointed under  the  22nd  section,  the  Act  50  Geo.  III.  c.  112  was 
passed  in  1810,  which  dealt  chiefly  with  the  forms  of  extracts  of 
decrees  of  the  Court  of  Session,  but  contained  also  in  sec.  29-32 
provisions  respecting  the  constitution  of  the  Court.  The  three 
Junior  Judges  of  the  First  Division  and  the  two  Junior  Judges  of 
the  Second  were  to  be  relieved  of  attendance  in  the  Inner  House, 
and  were  to  sit  as  permanent  Lords  Ordinary  in  the  Out^r  House 
(two  of  them  sitting  each  week,  one  of  each  Division),  where  they 
were  to  undertake  the  whole  business,  including  administering 
oaths  and  examining  witnesses,  formerly  perforu^ed  by  the  Ordinary 
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Judges  in  rotation,  except  Bill  Ohamber  cases,  which  were  to  con- 
tinue to  be  performed  as  before  by  the  whole  Ordinary  Judges  in 
rotation.  This  new  regulation  was  made  dependent  upon  the  con- 
sent of  the  junior  Judges,  and  as  this  was  not  given,  the  institution 
of  permanent  Lords  Ordinary  did  not  come  into  operation  till  1813, 
when  there  had  been  sufficient  new  appointments  to  fill  the  Outer 
House.  So  soon  as  that  took  place  the  other  Judges  were  relieved 
from  attendance  in  the  Outer  House,  and  the  quorum  in  either 
Division  was  fixed  at  three,  sec.  32. 

By  53  Geo.  III.  c.  64,  the  provision  as  to  permanent  Lords 
Ordinary  was  re-enacted  and  their  duties  regulated.  The  junior  of 
the  three  Ordinaries  of  the  First  Division  was  to  officiate  exclu- 
sively in  the  Bill  Chamber  in  Session,  but  in  vacation  the  whole 
thirteen  Ordinary  Judges  were  to  officiate  weekly  by  rotation,  sec. 
2.  The  same  Ordinary  was  to  have  all  remits  from  the  Court  of 
Teinds  and  from  the  Court  of  Session  in  Bankruptcy  cases  made  to 
hiuL  But  to  keep  the  business  of  the  two  Divisions  separate  in 
Bill  Chamber  cases,  the  party  complaining  or  making  the  applica- 
tion was  "  to  notify  to  such  Judge  the  Division  of  the  Court  to 
which  such  application  shall  be  understood  to  belong,"  and  all  re- 
claiming notes  and  reports  were  to  be  made  to  that  Division,  and 
in  case  of  remits  reclaiming  notes  were  always  to  be  presented  to 
the  Division  by  which  they  were  made,  sec.  5.  The  four  senior 
permanent  Lords  Ordinary  were  to  sit  in  the  Outer  House  weekly 
by  rotation,  "for  liearing  and  determining  causes  in  the  rolls  of  sus- 
pensions,  advocations  a^d  ordinary  actions,"  sec.  6. 

In  1815  a  further  and  more  important  change  in  the  adminis- 
tration of  justice  in  Scotland  was  made  by  the  introduction  on  the 
English  model  of  trial  by  jury  in  civil  causes,  and  the  institution 
of  a  separate  court  for  their  disposal,  55  Geo.  III.  c  44.  Jury  trial 
in  civil  causes  had  existed  by  the  ancient  common  law  of  Scot- 
land, which  before  the  War  of  Independence  was  very  similar  to 
that  of  England,  but  had  been  driven  out  by  the  extension  of 
ecclesiasticed  jurisdiction,  the  institution  of  the  Session  of  James 
I.,  the  Daily  Council  of  James  IV.,  all  of  which  took  cognizance  of 
fact  as  well  as  law,  and  on  the  institution  of  the  Court  of  Session 
it  altogether  ceased,  except  in  a  limited  class  of  cases,  in  which 
brieves  were  directed  to  the  Sheriff, — (brieves  of  tutory,  cognition, 
kenning  to  the  Terce,  and  Division.)  Its  reintroduction  was  keenly 
opposed  by  the  conservatives,  and  not  vainly  advocated  by  the  liberal 
party  amongst  Scotch  lawyers.  As  to  its  merits  and  demerits  since 
its  re-estabUshment  adhuc  subjvdice  lis  est. 

The  new  Jury  Court  was  to  consist  of  one  Chief  Judge  and  two 
other  Judges,  to  be  called  the  Lords  Commissioners  of  the  Jury  Court 
in  Civil  Causes,  and  who  were  to  be  Senators  of  the  College  of  Justice 
or  Barons  of  the  Court  of  Exchequer,  sec.  10,  before  all  or  any  of 
whom  such  issues  as  might  be  directed  by  the  Court  of  Session, 
sec.  1,  or  House  of  Lords,  sea  19,  were  to  be  tried.    Issues  might 
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be  directed  in  all  cases  in  which  matter  of  fact  required  to  be 
proved,  sec.  1,  and  in  every  case  in  which  reparation  by  pecuniary 
damages  was  concluded  for,  the  jury,  if  they  found  a  verdict  for  the 
pursuer,  were  to  assess  the  damages,  sec.  5.  This  Act  was  amended, 
and  the  procedure  in  jury  cases  further  regulated,  in  1819,  by  the 
Act  59  Geo.  III.  c.  35,  and  in  1830  the  Jury  Court  as  a  separate 
tribunal  was  abolished  by  1  WilL  IV.  c.  69  from  5th  October  1830, 
since  which  date  trial  by  jury  in  civil  causes  has  been  united  with 
the  ordinary  administration  of  justice  in  the  Court  of  Session,  before 
some  one  of  the  Judges  of  which  all  jury  trials  are  held.  Certain 
cases  were  appropriated  to  jury  trial  by  59  Geo.  III.  c.  35,  sec.  1, 
repealed  by  6  Geo.  IV.  c.  120,  sec.  28,  which  gives  a  new  enumera- 
tion of  such  causes.     See  also  13  &  14  Vict.  c.  36,  sec.  49. 

By  the  Judicature  Act  4  Geo.  IV.  c.  120,  which  embodied  the 
results  of  the  report  of  a  Commission  appointed  by  4  Geo.  IV.  sec.  85 
to  inquire  into  the  Forms  of  Process  in  the  Courts  of  Law  in  Scot- 
land, and  the  course  of  Appeal  to  the  House  of  Lords,  an  altera- 
tion was  made  in  the  Divisions  of  the  Court  of  Session.  After 
11th  November  1825,  the  seven  junior  Ordinary  Judges  were  to 
be  relieved  from  attendance  in  the  Inner  House,  the  First  Divi- 
sion was  to  consist  of  the  Lord  President  and  three  of  the  senior 
Ordinary  Judges,  and  the  Second  Division  of  the  Lord  Justice- 
Clerk  and  the  remaining  (three)  senior  Ordinary  Judges,  but  this 
arrangement  was  not  to  apply  to  the  Judges  then  sitting  in  the 
Inner  House  without  their  consent,  6  Geo.  IV.  c.  130,  sec.  1. 

The  Act  1  WilL  IV.  c.  69,  sec.  20  reduced  the  number  of  Lords 
Ordinary  from  seven  to  five  on  the  occurrence  of  vacancies,  and  the 
Court  has  since  consisted  of  thirteen  members — the  Lord  President 
and  Lord  Justice-Clerk  presiding  respectively  in  the  First  and 
Second  Divisions  of  the  Inner  House,  each  consisting  of  four 
Judges,  and  the  five  junior  Ordinary  Judges  sitting  as  permanent 
Lords  Ordinary  in  the  Outer  House. 

By  the  same  Act  the  High  Court  of  Admiralty  was  abolished ; 
and  it  was  provided  that  "  hereafter  the  Court  of  Session  shall  hold 
and  exercise  original  jurisdiction  in  all  maritime  civil  causes  and 
proceedings,  of  the  same  nature  and  extent  ^n  all  respects  as  that 
held  and  exercised  in  regard  to  such  causes  by  the  High  Court  of 
Admiralty,"  sec.  21. 

The  Commissary  Court  of  Edinburgh,  which  had  exercised  a 
general  jurisdiction  in  consistorial  causes,  was  restricted  to  the 
same  extent  as  that  exercised  by  other  Sheriffs  as  commissaries, 
and  it  was  enacted  that  all  consistorial  actions  should  be  instituted 
in  the  Court  of  Session,  sec.  33. 

A  Commission  appointed  in  1834  to  inquire  into  various  matters 
relative  to  the  Law  and  Administration  of  Justice  in  Scotland,  made 
several  reports  which  led  to  the  passing  of  the  Act  2  &  3  Vict 
c.  36,  to  regulate  the  duties  to  be  performed  by  the  Judges  of  the 
Supreme  Court  of  Scotland.    By  the  provisions  of  these  Acts,  Judges 


HISTOBT  OF  TH£  COURT  OF  SESSION.  567 

of  the  Court  of  Session  were  to  be  bound  to  perfonn,  in  addition  to 
their  other  duties,  the  duties  of  Lords  Commissioners  of  the  Court  of 
Justiciary,  and  of  Barons  of  the  Court  of  Exchequer,  sec.  1. 

The  whole  duties  of  the  Court  of  Exchequer,  which  had  been 
composed  prior  to  the  Union  of  the  treasurer,  treasurer-depute,  and 
as  many  Lords  of  Exchequer  as  the  King  chose  to  appoint,  and 
had  been  reconstituted  after  the  Union  by  6  Anne,  c.  26  and  7  Anne, 
c.  14,  on  the  model  of  the  English  Court  of  Exchequer,  consisting  of 
the  High-Treasurer  of  Great  Britain  as  Chief  Baron  and  four  Barons 
were  transferred  to  the  Judges  of  the  Court  of  Session  (not  being 
Lords  Commissioners  of  the  Court  of  Justiciary),  two  of  whom  as 
Judges  were  "to  perform  the  same  successively  andin  rotation,"  sec.  4. 

It  was  also  enacted,  sec.  8,  that  the  Judges  of  the  two  Divisions  of 
the  Inner  House  of  the  Court  of  Session,  along  with  the  Lord 
Ordinary,  who  shall  be  Judge  in  Teind  causes  and  proceedings  for 
the  time  being,  shall  be  Lords  Commissioners  for  Teinds,  and  shall 
constitute  the  part  of  Commissioners  for  Teinds,  and  any  five  of  the 
said  Judges  shall  be  a  quorum.  See  48  Geo.  III.  c.  138;  31  &  32 
Vict.  c.  14,  sec.  9.  Prior  to  this  enactment  the  whole  Court  of  Ses- 
sion had  acted  as  Commissioners  for  Teinds  under  the  6  Anne,  c.  29. 

By  the  Act  19  &  20  Vict.  c.  56  the  Exchequer  Court  in  the  new 
form  introduced  by  2  &  3  Vict.  c.  36  was  abolished,  and  its 
whole  "power,  authority,  and  jurisdiction  transferred  to,  and 
vested  in,  the  Court  of  Session,"  which  was  declared  to  be  the  Court 
of  Exchequer  of  Scotland,  sec.  1,  "  and  one  of  the  Lords  Ordinary  in 
which,  to  be  appointed  by  the  Crown,  was  to  be  Lord  Ordinary  in 
Exchequer  Causes,"  sec.  2. 

By  the  Acts  13  &  14  Vict.  c.  36  (Court  of  Session  Act,  1850), 
20  &  21  Vict.  c.  56  (Distribution  of  Business  Act),  29  &  30 
Vict.  c.  12  (Evidence  Act,  1866),  31  &  32  Vict.  c.  100  (Court  of 
Session  Act,  1868),  important  changes  (afterwards  to  be  considered) 
were  made  in  the  forms  of  process  and  judicial  arrangements  of 
the  Court,  but  no  radical  alteration  in  its  constitution  or  jurisdic- 
tion has  been  made. 

The  Court  as  at  present  constituted  consists  of  thirteen  Judges ; 
the  Lord  President  and  three  senior  Judges  forming  the  first,  the 
Lord  Justice-Clerk  and  other  three  senior  Judges  forming  the 
Second  Division,  while  the  five  junior  Judges  sit  separately  as  per- 
manent Lords  Ordinary  in  the  Outer  House.  An  appeal  lies  from 
all  final  judgments  of  the  Lords  Ordinary  and  from  interlocutory 
judgments  in  certain  cases,  and  upon  conditions  afterwai"ds  to  be 
explained,  to  the  Division  to  which  the  cause  belongs,  and  in  like 
manner  all  final  judgments  of  either  Divisions,  and  interlocutory 
judgments  in  certain  cases,  are  appealable  to  the  House  of  Lords, 
except  in  some  few  cases  in  which  appeal  is  excluded  by  Statute. 

iE.M. 
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THE  ALBERT  AEBITEATION— CLAIMS  OF  POLICY- 

HOLDERS  IN  LIQUIDATIOK 

The  Lato  Magazine  and  Remew  for  July  1872  contains  so  bitter  an 
attack  upon  the  Albert  Arbitration  and  the  arbitrator  (Lord  Cairns), 
that  it  may  be  seasonable,  in  case  the  Review  has  any  readers  north 
of  the  Tweed,  to  inquire  whether  in  fact  this  very  costly  experiment 
in  economy  has  not  contributed  something  to  legal  science,  or  to 
the  illustration  of  legal  principles.  It  is  unlikely  that  so  clear 
an  intellect  as  Lord  Cairns'  should  have  been  directed  to  the  many 
new  and  interesting  complications  presented  by  the  winding  up  of 
a  congeries  of  amalgamated  life-assurance  concerns,  without  reaching 
conclusions  of  some  value;  and  we  think  this  inquiry  may  be 
made  with  greater  chances  of  success,  if  we  decline  to  speculate  on 
the  motives  which  decided  his  Lordship  to  undertake  the  work  of 
arbitration,  or  upon  the  constitutional  legality  of  the  Arbitration 
Act  itself,  or  upon  the  comparative  cost  of  Chancery  and  arbitra- 
tion proceedings.  One  or  two  obvious  points,  however,  must  be 
opposed  to  the  jeremiad  of  our  contemporary.  One  cannot  easily  see 
how  the  final  decision  of  a  representative  case  (all  other  suits  being 
restrained  by  the  arbitrator),  should  cost  more  than  the  double  appeals 
not  uncommon  in  Chancery :  at  least  the  final  decision  was  sooner 
reached,  and  this  was  most  important  where  thousands  of  policy- 
holders and  annuitants  were  waiting  for  it  This  was  indeed  a 
suflficient  reason  why  the  awards  in  the  great  bankruptcy  should 
have  been  declared  not  subject  to  review  on  any  ground  whatever; 
and  we  must  remember  that  the  Arbitration  Bill  was  promoted  by 
a  large  number  of  shareholders  and  policy-holders,  after  a  recon- 
struction scheme  had  failed  to  secure  the  assent  of  all  interested. 
Even  on  the  showing  of  the  Law  Magazine  £5000  were  spent  in 
Chancery  for  nothing ;  while  the  £25,000  called  up  for  costs  in  the 
arbitration  have  produced  a  mass  of  important  findings  and 
awards. 

Almost  the  first  difficulty  met  by  Lord  Cairns  related  to  the 
valuation  of  the  policies  for  proof,  or  the  principle  on  which  the 
claim  of  a  policy-holder  against  a  concern  in  liquidation  must  be 
calculated.  This  apparently  simple  question  required  much  anxious 
argument  to  answer  it.  Policies  are  valued  officially  as  liabilities, 
but  that  is  a  valuation  of  the  contingent  future  debts  of  a  going 
concern  as  against  its  contingent  future  income.  Policies  are  sur- 
rendered at  a  value,  but  that  is  a  mutual  arrangement  between 
the  parties  to  a  bilateral  contract,  of  whom  the  one  is  bound,  the 
other  free;  it  is  therefore  in  general  a  transaction  more  profit- 
able, as  indeed  it  ought  to  be,  to  the  company  who  is  willing  to 
abide  by  the  contract,  than  to  the  assured  who  wishes  to  give  it 
up.    He  can  treat  the  contract  as  at  an  end  only  with  loss  to  him- 
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sel£  Npthing  is  actually  due  on  the  policy,  because  the  premiums 
must  be  paid  up  till  death.  He  therefore  accepts  something  less 
than  the  value  of  the  policy,  to  be  released  from  the  payment  of 
future  premiums,  on  which  alone  a  debt  arises  on  the  policy.  But 
when  the  concern  is  stop{)ed,  and  no  future  premiums  are  to  be 
received,  and  no  future  expenses,  save  those  of  liquidation,  are  to 
be  incurred ;  when  no  profits  are  to  be  made,  and  there  is  such  a 
deficiency  of  assets  as  to  justify  a  compulsory  settlement  of  all 
claims,  how  is  the  value  of  a  policy  to  be  ascertained?  (1.)  The 
principle  of  non-performance  of  contract  was  suggested.  When  a 
policy-holder  fails  to  pay  a  current  premium,  the  assuring  company 
is  entitled  to  cancel  the  contract,  and  to  retain  the  premiums.  Does 
it  not  follow^  it  was  argued,  that  when  the  company  fails  to  renew 
the  annual  contract  by  reason  of  bankruptcy,  or  any  other  cause, 
the  policy-holder  is  entitled  to  reclaim,  and  the  company  liable  to 
refund,  all  the  premiums  paid  ?  But  to  this  it  was  answered  that 
there  had  been  no  absolute  non-performance,  no  total  failure  of 
consideration.  Not  only  had  the  life  been  assured  during  the  whole 
currency  of  the  policy,  but  it  might  well  be  that  the  assurance  was 
at  such  rates  as  would  not,  in  respect  of  supervening  disease  or 
accident,  be  accepted  for  the  same  life  elsewhere  at  a  later  time. 
Besides,  if  this  principle  were  adopted,  it  would  result  that  those 
who  by  taking  out  participating  policies  at  higher  rates,  had  specu- 
lated in  the  solvency  of  the  concern,  would  receive  a  larger  dividend 
than  the  holders  of  non-participating  policies,  although  the  specula- 
tion had  utterly  failed,  and  there  were  no  profits  to  divide.  A 
further  injustice  would  be  inflicted  upon  the  old  lives,  as  com- 
pared with  the  young  lives,  because  the  gross  premium  charged  to 
the  policy-holder  is  based  on  the  expectation  of  a  certain  endurance 
of  life,  which  in  the  case  of  the  old  lives  has  been  either  fulfilled 
or  surpassed.  If  the  law  prevents  the  contract  from  being  con- 
tinued, something  must  be  allowed  for  the  maturity  of  claims.  It 
is  wedl  known  that  a  policy  has  no  surrender  value  for  a  year  or 
two  after  its  issue.  The  same  objections  apply  to  the  plan  of  add- 
ing a  percentage  for  compulsion  to  the  fair  surrender  value  of  the 
policy.  (2.)  The  next  legal  principle  applied  to  the  valuation  of  a 
policy  claim  was  that  of  breach  of  contract.  The  policy-holder  might 
sue,  as  was  said,  not  for  money  had  and  received,  but  for  damages. 
This  view  proceeded  on  the  assumption,  correct  enough  with  refer- 
ence to  a  solvent  company,  that  the  company  was  under  an  obliga- 
tion to  continue  its  business,  although  the  assured  is  not  under  an 
obligation  to  continue  to  pay  the  premium.  It  is,  moreover,  the 
view  which  prevailed  with  Lord-Justice  (then  Vice-Chancellor) 
James  in  deciding  the  case  of  Bell  {Law  Sep.  JSq.  voL  ix.  p.  706), 
which  was  a  claim  against  the  Albert  Company,  before  its  affairs 
were  in  arbitration.  The  decision  was  followed  by  the  Master  of  the 
Bolls  (Bomilly)  in  the  case  ex  parte  Holditck  v.  The  English  Asaur- 
ance  Company  (Z.  B.  JSq.  xiv.  72) ;  and,  though  now  superseded,  it 
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deserves  attention,  as  it  illustrates  the  diflScnlty  of  the  question. 
The  contract  being  supposed  to  be  broken,  what  is  the  measure  of 
the  damages  ?  The  158th  section  of  The  Companies  Act,  1862, 
provides  that  in  a  winding-up,  "  all  claims  against  the  company, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages,  shall  be  admissible  to  proof  against  the  company, 
a  just  estimate  being  made,  as  far  as  is  possible,  of  the  value  of  all 
such  debts  and  claims  as  may  be  subject  to  any  contingency  or  sound 
ouly  in  damages,  or  for  some  other  reason,  do  not  beai  a  certain 
value/  The  Vice-Chancellor  held  that  the  extent  of  the  damage 
occasioned  by  the  inability  of  the  company  to  continue  its  business 
at  a  profit  was  ascertained  by  the  sum  which  would  be  required  to 
purchase  a  policy  on  the  same  life,  at  the  same  rates,  for  the  same 
amount,  in  a  company  which  was  solvent  and  respectable  and  had 
the  same  premium  rates  and  proprietary  capital  as  the  concern 
under  liquidation.  The  policy-holder  will  obviously  not  be  dam- 
aged, if  he  continues  to  pay  only  the  same  premium  as  hitherto, 
and  enjoys  the  security  of  the  same  capital  and  revenue.  The 
Vice-Chancellor  further  held  that  the  contract  of  assurance  was  one 
against  deterioration  from  accident  or  disease.  Hence  there  must 
be  a  re-examination  of  lives ;  the  right  of  a  policy-holder  who  has 
fallen  into  a  consumption  since  opening  his  policy  being  more  valu- 
able than  the  right  of  the  policy-holder  who  has  retained  his  health, 
because  the  damages  from  the  breach  of  contract  are  greater  in 
the  first  case ;  a  larger  sum  being  required  to  replace  the  policy. 
In  fact,  upon  this  view,  the  claim  admitted  to  proof  would  be  for  a 
sum  reached  by  capitalizing  the  difference  between  the  old  premium 
and  the  premium  now  required  for  the  renewal  of  the  risk.  No 
doubt  the  decision  of  the  Court  of  Chancery  is  ingenious,  but  not 
only  would  it  involve  a  quite  conjectural  medical  estimate  of  the 
health  of  all  the  lives  at  the  date  of  the  original  order  for  winding 
up  the  Albert  in  1869,  but  it  is  open  to  grave  objections  of  prin- 
ciple. First,  though  there  is  a  specious  simplicity  in  testing  the 
damages  by  the  market  price  of  the  risk,  yet  this  is  obviously  use- 
less as  a  rule  for  equitable  division  in  liquidation,  unless  one 
company  were  to  take  over  aU  the  risks,  which  is  exceedingly 
improbable.  After  the  recent  experience  in  amalgamations,  of 
which  the  Albert  and  the  European  are  examples,  such  a  transac- 
tion is  scarcely  possible,  except  upon  the  condition  of  the  contracts 
being  reduced  in  amount  in  the  manner  pointed  out  by  Mr.  Cave's 
Life  Assurance  Companies'  Act  of  1870.  Suppose,  then,  the  £1000 
policies  reduced  to  £500.  Is  a  policy-holder,  whose  life  has 
become  uninsurable,  to  carry  in  a  claim  for  £1000  ?  This  would 
be  a  singular  diflFerence  to  imply  from  two  contracts  in  words 
identical  In  fact,  as  soon  as  the  law  authorizes  an  interference 
with  contracts,  and  compels  both  parties  to  settle,  there  is  an  end 
to  the  idea  of  damages.  Then  we  must  calculate  what  ought  to  be 
the  market  price ;  mi,  apart  from  the  anomaly  of  increasing  the 
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claim  of  a  sick  creditor  over  that  of  a  healthy  one,  though  both 
have  equally  contributed  to  the  funds,  and  thus,  in  a  sense,  mutually 
guaranteed  each  other,  the  question  at  once  arises.  What  is  the 
claim  of  a  policy  participating  in  the  profits  ?    It  is  said  that,  there 
being  no  profits,  there  will  be  no  claim  for  a  new  poUcy  with  jpro- 
fits ;  but,  further,  the  present  premium-rate  of  the  participating 
poUcy  being  heavier,  the  damage  in  this  case  is  less,  and  the  claim 
in  respect  of  the  policy  with  profits  is  consequently  less  than  the 
claim  on  the  policy  without  profits.    Such  a  conclusion  is  sufficient 
to  condemn  the  premises  from  which  it  is  drawn.     The  holder  of  a 
profit  policy  might  as  well  urge  that  the  company  was  bound  to 
keep  him  assured  in  a  profitable  concern  :  while  the  man  who  has 
recovered  from  pulmonary  disease  might  find  himself  ranked  for 
next  to  nothing  in  respect  of  his  release  from  a  burdensome  obliga- 
tion.     The  Master  of  the  ilolls,  in  the  case  of  Holditch,  says  that 
unforeseen  disease  or  accident  is  precisely  one  of  the  things  insured 
against,  the  office  not  being  entitled  to  increase  the  premium,  and 
that  the  assured  is  deprived  of  the  benefit  of  his  contract  if  he  is 
not  compensated  for  this  special  damage.    He  then  puts  the  case 
of  two  young  men  newly  insured,  who  meet  with  a  railway  accident, 
the  one  being  killed,  the  other  surviving  the  order  to  wind  up  for  a 
fortnight.     The  answer  seems  to  be,  that  for  the  purposes  of  the 
contract  the  health  of  the  assured  is  fixed  when  the  rate  of  premium 
is  fixed.     The  benefit  consists  in  the  risk  of  the  life  dropping  before 
the  expected  number  of  premiums  has  been  paid,  and  this  benefit  is 
equally  secure  to  the  policy-holder  in  the  distribution  of  an  insolvent 
estate,  as  in  the  adjustment  of  matured  claims  %iy  a  solvent  com- 
pany.    And,  indeed,  it  is  obvious  that  the  undertaking  of  the 
assuring  company  is  merely  that  the  assurance  fund  and  the  pro- 
prietary capital  and  guarantee  fund  will  be  liable  for  the  claims  on 
the  policies  as  they  arise,  not  that  it  will  continue  its  business  at 
a  loss  or  without  profits.    As  Lord  Cairns  points  out  in  his  judg- 
ment on  the  claim  of  Lancaster  in  the  arbitration,  there  is  no  breach 
of  the  conti^act  by  a  winding-up,  "  because  there  is  no  refusal  by 
the  company  to  receive  the  premiums.     The  law  steps  in  and 
determines  the  position  of  parties."    The  contract  is  to  pay  a  cer- 
tain sum  upon  the  event  of  death,  there  is  no  breach  therefore 
before  death,  and  the  principle  of  damages  is  inapplicable.     The 
case  is  rather  that  of  a  continuous  contract,  in  which  one  of  the 
parties  fails,  and  an  account  has  to  be  adjusted.     In  ranking  upon 
the  estate  of  the  insolvent  debtor  in  an  executory  contract,  credit 
must  be  given  for  work  already  done,  while  credit  is  taken  for  sums 
already  paid.     The  claim  here  is  not  for  the  cost  of  finishing  the 
job,  but  for  the  difference  between  the  cost  of  finishing  the  job  and 
the  sums  due  infuiuro  by  the  claimant  under  the  contract.    The 
continuity  of  the  contract  puts  a  re-examination  of  the  life  out  of 
the  question.    The  fact  that  a  life  has  become  more  or  less  in- 
surable during  the  currency  of  the  policy,  cannot  decrease  or  extend 
the  rights  of  the  policy-holder.    His  right  is  future  and  contingent 
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to  payment  out  of  a  particular  fund  of  a  sum  with  or  without  bonna 
in  the  event  of  death ;  and  his  claim  is  to  have  that  right  valued, 
as  at  the  date  of  the  winding  up,  and  satisfied  out  of  a  par- 
ticular estate,  whether  that  estate  be  sufficient  or  not  Again,  with 
regard  to  the  distinction  of  participating  and  non-participating 
policies,  no  real  difiTerence  can  be  stated.  The  first  would  appear 
at  first  sight  the  more  valuable  interest ;  but  here,  as  in  the  science 
of  exchange,  the  value  of  an  article  does  not  depend  upon  its  cost. 
The  claim  under  each  class  of  policies  is  for  the  present  value  of 
the  sum  assured,  subject  to  certain  deductions.  The  capitalized 
premium  must  be  deducted :  but  what  premium  ?  Here  it  ap- 
pears to  us  from  the  reported  decision  of  Lancaster's  case,  that 
Lord  Cairns,  after  exposing  the  erroneous  principles  which  had 
been  suggested,  laid  down  the  only  true  rule,  which  has  since  been 
made  applicable  to  all  subsequent  windings  up  by  the  Life  Assur- 
ance Companies  Act  Amendment  Act,  1872,  35  &  36  Vict  cap. 
41.  If  the  premium  payable  under  each  policy  were  capitalized 
and  then  deducted,  the  effect  of  that  would  of  course  be  greatly  in 
favour  of  the  non-participating  policies.  But  what  does  the  pre- 
mium consist  of  ?  There  is  something  for  the  risk  on  the  life, 
which  is  calculated  on  some  tabulated  experience  of  mortality. 
There  is  also  something  for  agency,  commission  and  office  expenses, 
which  are  inappropriate  to  the  case  of  a  winding-up,  and  can  be 
treated  as  assets  only  by  going  concerns.  But  the  risk  on  the  life  plfis 
the  actual  cost  of  the  business  is  only  an  ideal  minimum,  to  which 
the  premium  in  reality  never  sinks.  As  much  as  possible  is  added 
for  profits  upon  the  company's  capital,  the  addition  possible  being 
determined  by  the  competition  for  assurance  business.  We  do  not 
mean  that  this  is  the  actual  process  of  calculation  followed ;  for  the 
profit  really  arises  chiefly  from  selection  of  lives,  the  fixed  rate  of 
interest,  and  the  liberal  allowance  for  expenses ;  but  it  is  a  correct 
analysis  of  the  premium,  considered  as  revenue.  The  proper 
course,  then,  is  to  capitalize  a  net  premium  at  a  certain  rate 
of  interest  and  a  certain  table  of  experience,  allowing  for  the 
costs  of  winding  up.  The  recent  statute  has  fixed  that  ex- 
cept in  special  circumstances  the  basis  of  the  deduction  will 
be  the  table  known  as  the  Seventeen  Offices'  Experience,  and 
the  rate  of  interest  four  per  cent  As  we  read  the  decision 
of  Lancaster's  case,  this  equitable  principle,  which  treats  equally 
the  profit  policies  and  the  without  profit  policies,  and  prevents  the 
confusion  of  re-examination  of  lives,  and  the  absurdity  of  treating 
the  sum  in  a  recently  opened  policy  as  a  negative  quantity,  is  due 
to  the  patient  clear  thought  of  Lord  Cairns,  assisted  no  doubt  by 
the  discussions  of  the  assurance  profession  The  rule  for  valuation 
scheduled  to  the  Act  of  1872  is  as  follows :  "  The  value  of  the  policy 
is  to  be  the  difference  between  the  present  value  of  the  reversion  in 
the  sum  assured  on  the  decease  of  the  life,  including  any  bonus  or 
addition  thereto  made  before  the  commencement  of  the  winding 
up,  and  the  present  value  of  the  future  annual  premiums."     The 
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schedule  also  declared  that  the  premium  capitalized  is  to  be  suffi- 
cient to  provide  for  the  risk  incurred  in  issuing  the  policy,  exclusive 
of  any  addition  thereto  for  office  expenses  and  other  charges. 

Perhaps  we  shall  be  able  at  another  time  to  report  and  discuss 
Lord  Cairns'  judgments  on  the  interesting  question  of  novation  by 
policy-holders  on  amalgamation.  On  this  point  an  opposite  rule 
appears  to  have  been  laid  down  by  the  recent  Statute. 

W.  C.  S. 


JUDICIAL  STATISTICS. 

(Second  Article.) 

The  Eeport  proceeds  to  the  Judicial  Statistics  in  a  somewhat  con- 
fused manner.  The  several  Courts  of  the  SheriflP— the  Ordinary 
Courts,  Debts  Eecovery  and  Small  Debt,  and  the  Small  Debt  Courts 
of  Justices  of  the  Peace — find  their  place  midway  in  the  statistics 
of  the  Supreme  Courts,  the  reason  for  which  incongruity  is  not 
explained.  After  this  mixed  section  has  been  exhausted,  a  separate 
portion  is  again  devoted  to  Sheriff  and  Justice  of  Peace  Courts  by 

themselves. 

Court  of  Session. 

The  first  table  purports  to  be  a  "  Eetrospect  of  the  business  in 
the  Outer-House  in  the  years  1869-1870  and  1871."  The  result  to 
be  derived  from  the  comparison  of  different  years  is  nullified  by  the 
significant  column  headed  "  Totals  from  Courts  who  made  no 
return  in  1870."  This  is  made  still  more  inexplicable  by  the  ex- 
planatory note,  that  this  defaulting  court  for  1870  is  from  tlie  office 
mai'ked  1  S.  The  puzzle  is  still  greatly  increased  with  the  addi- 
tional n^te,  "  No  return  has  been  received  for  any  of  the  years  from 
the  office  with  mark  E.  R"  We  are  led  to  inquire  whether  these 
returns  are  obligatory  on  the  officials  of  court,  because  unless  fully 
satisfied  the  results  must  be  unsatisfactory,  nay,  misleading.  With 
the  want  of  one  i-etum  for  the  whole  three  years,  and  another  from 
one  of  their  number  for  one  year,  the  table  might  have  been 
entirely  omitted  as  utterly  valueless.  Subject,  however,  to  tliese 
disturbing  elements,  we  learn  that  in  the  Outer-House  causes 
initiated  within  the  year  stand  thus : — 

1869  .   .   .   824  cases. 

1870  ...    6(50  „ 

1871  ...    668  „ 

A  line  is  devoted  to  "  causes  transferred  from  one  Lord  Ordinary 
to  another."  But  we  are  at  a  loss  to  discover  how  these  should 
form  deductions  from  the  number  of  cases,  and  the  result  be  set 
down  as  "  net  total  causes  before  the  Court."  The  mere  removal  of 
a  case  from  the  roll  of  one  Lord  Ordinary  to  another,  does  not  set 
the  case  out  of  Court. 

The  next  array  of  figures  is  somewhat  instructive,  shewing  the 
number. of  final  judgments  by  the  Lords  Ordinaries  within  the 
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yeax,  and  the  number  of  causes  in  dependence  within  the  year. 
The  results,  so  far  as  the  returns  are  given,  stand  thus : — 

1869  1870  1871 

Final  Judgments,  ......        668 

Cases  taken  out  of  Court,       ....        341 

Cases  in  dependence  at  the  end  of  the  year,   .        648 


650 

483 

116 

217 

493 

367 

Total,       .        .        1557  1159  1067 

One  significant  fact  is  shown  from  the  small  number  of  final 
judgments  on  verdicts  of  jury  contrasted  with  those  Tiot  on  such 
verdicts: — 

1869  1870  1871 

On  Verdicts, 12  7  9 

Not  on  Verdicts,      ....        656  543  474 


Total,  as  above,        668  550  483 

This  portion  of  the  Eeport  has  some  other  subdivisions  of  no  great 
importance,  even  though  they  had  been  founded  on  complete  materials. 

The  second  section  is  a  "  Comparative  Table  of  the  business  in  the 
Inner-House  in  the  years  1870  and  1871."  It  is  here  shown  that  of 
causes  in  dependence  at  the  commencement  of  the  years,  and  those 
initiated  within  the  years,  were,  in  1870, 924  causes;  and  in  1871, 864 
causes.  We  again  are  at  a  loss  to  discover  how  the  fifty-one  cases 
transferred  from  the  First  to  the  Second  Division  should  form  a  deduc- 
tion from  the  sum  total  of  causes  before  the  Court.  As  well  might 
the  transfer  of  cash  from  one  pocket  to  another  make  the  owner  to 
that  extent  the  poorer.  The  result  of  cases  is  very  satisfactory,  and 
favourably  contrasts  with  the  arrears  in  the  Outer-House ; — 

1870  1871 

Final  Judgments  within  the  year,  .        ,        524  603 

Taken  out  of  Court, 233  147 

In  dependence  at  the  end  of  the  year,      .        .        167  163 

Total,  as  above,        924  864 

The  almost  exact  coincidence  of  the  cases  left  undecided  at  the 
end  of  each  year  is  still  more  remarkable  when  contrasted  with 
those  on  the  rolls  at  the  commencement  of  the  year.  This  strongly 
establishes  the  regularity  of  the  working  powers  of  the  Court,  more 
especially  when  it  is  considered  how  often  there  occurs  the  dis- 
turbing element  of  extraordinary  causes,  consuming  more  time  than 
aflotted  to  the  more  ordinary  class  of  litigations.  The  amount  of 
privative  jurisdiction  exercised  by  the  Inner-House  is  shown  by 
the  fact  that  whilst  there  were  final  judgments  given  in  cases 
initiated —  1870         1871 

In  the  Inner  House,  .....  343  301 

There  were  only  "  of  proceedings  brought  from  Outer-House,"     181  197 


Total  final  judgments,  as  above,        524  603 
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A  similar  result  as  to  the  decline  of  trial  by  jnry,  as  was  shown 
in  the  Outer-House,  is  seen  by  the  fact  that  final  judgments — 

1870  1871 

On  Verdicts  were,  •  .  .  19  13 

Not  on  Verdicts,  .  .  \  505  490 


66 

90 

7 

12 

35 

27 

23 

22 

Total  final  judgments,  as  above,        524  503 

The  most  important  of  the  statistics  contained  in  this  table 
is  the  results  of  judgments  reviewing  the  decisions  of  the  Lord 
Ordinary — 

1870  1871 

Judgments  aflSimed,      .... 
Repeated  but  grounds  of  decision  altered, 
Keversed,  ..... 

Partially  aflSimed  and  partially  reversed, 

Total  of  judgments,         131  151 

It  is  a  startling  fact  that  in  1870  the  number  of  the  judgments 
of  the  Outer-House  in  some  way  or  other  disturbed  by  the  Inner- 
House,  reaches  within  a  imit  of  those  affirmed  simpliciter.  The 
result  for  the  following  year  is  more  favourable  for  the  judges  in 
the  first  instance.  The  result  on  the  whole,  however,  tends  to 
support  the  suggestion  of  some  of  the  Law  Courts  Commission  to 
abolish  the  Outer-House,  and  to  make  the  full  Court  like  the 
courts  in  England  take  up  cases  at  once  without  the  filtration  of 
the  alembic  of  the  Outer-House.^ 

Passing  meantime  over  the  intervening  tables  of  Sheriff  Court 
statistics,  there  is  a  curious  table,  intituled  ''General  Balance 
of  Causes  in  the  Court  of  each  Loixi  Ordinary  at  the  com- 
mencement of  the  year  1871,  beginning  with  the  oldest."  The 
Lord  Ordinaries  are  distinguished  only  by  their  official  cabalistic 
marks.  And  again  the  contumacious  R  E.  (Eob  Boy?)  is  pilloried 
as  making  "  no  return."  From  the  four  reporting  offices,  it  appears 
that  one  venerable  case  had  its  origin  so  far  back  as  1830,  and  each 
of  the  years  1838, 1841, 1845, 1850, 1853, 1854, 1857,  acknowledges 
the  birth  of  one  child  of  Themis,  all  still  in  vigorous  life  in  1871. 
1858  IB  the  only  year  which  exults  in  a  clean  bill,  and  after  that  aus- 
picious year  the  remanets  rapidly  increase  from  2  in  1859  to  10  in 
1866,  22  in  1867,  51  in  1868,  97  in  1869,  and  373  in  1870. 
Another  table  gives  the  result  of  the  labours  of  the  year  1871, 
shewing  the  number  of  causes  at  the  close  of  that  year.  The  child* 
of  1830  is  still  found  to  maintain  his  place  and  dignity  as  the 
"  oldest  inhabitant"  However,  a  subsequent  table  declares  that 
this  product  of  vintage  1830  got  its  quietus  by  final  judgment 
\\ithm  the  year — a  seeming  contradiction  tmexplained.      It  is 

^  [We  do  not  see  how  the  suggestion  of  the  Commission,  of  which  onr  learned  con- 
tributor was  a  member,  receives  any  support  from  the  figures  of  this  Report. — £d.  J. 
OF  J.] 
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pleasant  to  observe,  tbat  whilst  some  few  causes  show  a  wonderful 
and  meritorious  tenacity  of  life,  others  have  gradually  dropt  out  of 
the  calendar.  There  are  some  rather  curious  discrepancies  lietween 
the  table  of  the  ancient  cases,  as  at  the  commencement  of  the  year 
1871  and  its  termination,  which  baf&es  understanding.  TIius,  whilst 
in  the  first  table,  1853  gives  only  one  old  case  at  the  first  period, 
in  the  second  table  the  same  year  gives  two,  and  so  1860  is  increased 
from  two  to  five,  and  1855  finds  a  place  for  the  first  time  in  the 
second  table,  which  has  no  position  in  the  first  It  would  thus  seem 
as  if  these  old  ''  ganging  pleas  "  have  the  power  of  germinating  and 
begetting  a  series,  adding  to  the  patriarchal  stock. 

There  is  a  table  of  final  judgments  within  the  year  1871,  to 
which  is  added  "  number  of  pleadings  and  other  documents,  exclu- 
sive of  productions  given  in  by  parties."  This  last  really  demands 
explanation.  It  is  not  clear  whether  the  "pleadings  "  here  recorded 
are  oral  or  written,  the  last  is  pointed  at  when  a  pleading  is  desig- 
nated to  be  a  "  document,"  Be  this  as  it  may,  the  figures  are  mag- 
nificent— the  number  of  final  judgments  within  the  year  is  725, 
but  of  interlocutors  before  final  judgment  there  are  set  down  no 
less  than  2766,  and  of  pleadings  4788.  One  Lord  Ordinary  (or 
office  mark)  is  set  down  as  having  given  of  final  judgments  271,  of 
interlocutors  1296,  and  of  hearing  pleadings  8759,  whilst  another 
is  set  down  at  the  moderate  amount  of  91  final  judgments,  381 
interlocutors,  and  only  198  pleadings.  Another  wicked  tell-tale 
table  discloses  "the  number  of  weeks  elapsing  between  closing 
records  and  pronouncing  judgments"  in  331  cases.  The  longest 
period  is  set  down  under  one  office  mark  at  452  weeks,  or  some- 
where nearly  nine  years,  which  really  requii-ed  a  note  of  explana- 
tion. Other  offices  are  not  far  behind — one  giving  416  weeks,  a 
third  154,  and  the  fourth  the  modest  term  of  52  weeks,  whilst  the 
fifth  office  maintains  its  silence.  It  is  satisfactory,  however,  to 
learn  that  not  a  few  cases  were  decided  in  one  week  from  the 
mystic  closing  of  the  record,  a  considerable  number  within  four 
weeks,  and  by  far  the  majority  under  twenty-five  weeks,  and  only 
93  cases  were  delayed  beyond  that  period  Some  tables  follow  of 
exceeding  minute  details,  the  value  of  which,  though  they  had  been 
fully  given,  is  not  very  apparent,  but  which,  as  set  down,  are 
wholly  valueless,  being  almost  entirely  blanks.  One  office 
alone  responds  to  the  call  The  other  four  are  disposed  of 
either  by  significant  footnotes  "  7io  returns^'  or  "  no  infomiaiion,** 
the .  distinction  between  which  is  not  apparent  to  ordinary 
minds.  The  officials  at  this  stage  of  investigation  appear  to  have 
imbibed  the  epidemic  stiike,  and  one  only  "  faithful  amongst  the 
faithless"  responds  to  the  call  for  returns  or  information. 

There  are  several  other  tables  of  figures  which  appear  to  be  of 
no  great  practical  importance,  but  there  remains  one  of  very  con-  , 
siderable  interest.     It  gives  the  result  of  judgments  of  the  Inner- 
House  within  the  year  1871  on  appeals  from  Lords  Ordinaries. 
The  whole  number  is  151. 
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Here  the  official  marks  are  dropped,  and  each  Lord  Ordinary 
appears  by  name  to  render  ^n  account  of  his  diligence,  and  the 
soundness  of  Ms  judgments  as  tested  in  the  Inner  Sanctuary.  We 
do  not  perceive  the  information  to  be  derived  from  separate  columns 
allotted  to  Lord  Kinloch  and  Lord  Manor  and  left  blank  without 
a  single  numeral  to  add  to  statistical  knowledge.  Neither  ought 
Lord  Neaves,  whilst  acting  ad  interim  as  Lord  Extraordinary,  to 
have  been  exhibited  with  his  solitary  unit  It  might  also  have 
been  explained  that  the  lamented  Lord  Barcaple  died  before  the 
commencement  of  the  judicial  year,  and  hence  his  solitary  case. 
The  following  is  the  results  of  this  testing  section  of  judicial 
statistics: — 


Lords 

Affirmed, 

Do.  on  other  grounds, 
Reversed,   . 
Partially  reversed, 

Total, 

Neaves. 

JerviB- 
woode. 

Ormi- 
dale. 

Bar- 
caple. 

Mure. 

Oiffoid. 

Mac- 
kenzie. 

•  •  • 

1 

•  •  • 

•  •  a 

11 
3 
7 

10 

27 
2 
6 
1 

1 

•  •  • 

•  *  • 

•  •  • 

0 
3 
3 

4 

21 
2 
3 
5 

21 
1 
8 
2 

1 

31 

36 

1 

19 

31 

32 

There  is  a  remarkable  coincidence  between  the  number  of  appeals  from 
Lords  Qifford  and  Mackenzie,  and  their  results  especially  in  affirmations. 

In  a  future  number  we  shall  take  up  in  like  manner  the  Statist 
tics  of  our  Local  CouAs.  H.  B. 


The  InstittUes  of  Law;  or,  Principles  of  Jurisprudence  as  d$termined 
by  Nature.  By  James  Lorimer,  Professor  of  Public  Law,  and 
the  Law  of  Nature  and  Nations,  in  the  University  of  Edin- 
burgh.   Edinburgh :  T.  &  T.  Clark,  Law  Publishers. 

**  Qui  de  legibus  scripserunt,"  says  Lord  Bacon,  "  omnes  vel  tan- 
quam  philosophi  vel  tanquam  jurisconsulti  argumentum  illud  trac- 
taverunt.  Atque  philosophi  proponunt  multa  dictu  pulchra,  sed 
ab  usii  remota.  Jurisconsulti  autem  suae  quisque  patriae  legum, 
vel  etiam  Roraanarum,  aut  Pontificiarum,  placitis  obnoxii  et  addicti, 
judicio  sincere  non  utuutur,  sed  tanquam  e  vincidis  sermocinantur." 
It  cannot  be  said  that  Professor  Lorimer's  elegant  volume  is  the 
work  of  a  mere  lawyer,  trammelled  and  cramped  by  the  special 
rules  of  his  own  municipal  system.  And  on  the  other  hand,  it  will 
be  admitted  that  it  contains  many  things,  almost  too  many  things, 
** pulchra  dictu."  Whether  these  are  "  ab  usu  remota  "  is  a  question 
which  we  fear  the  reading  and  book-buying  public  is  as  yet  scarcely 
in  a  position  to  assert,  but  which  we  have  no  doubt  the  select  few 
of  the  present  time,  and  a  more  numerous  school  of  jurists  in  the 
VOL.  XVI.  KO.  CXCI.— NOV.  1872.  2  T 
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fature,  partly  educated  by  the  author  himself,  will  not  hesitate  to 
answer  with  a  decided  negative. 

Mr.  Lorimer  is  not  a  utilitarian  philosopher.  He  finds  the  ordi- 
nary sources  of  law  in  the  teaching  of  consciousness  as  well  as  in 
the  study  of  the  objective ;  and  in  his  natural  repulsion  from  the 
prevailing  schools  of  exclusively  external  observation,  he  finds  them 
rather  in  the  former  than  the  latter.    As  he  eloquently  says : — 

''  The  leading  objection  to  external  observation  in  all  its  fonns,  as  an  exclu- 
sive source  of  knowledge,  is  that  we  cannot  begin  with  it     In  whatever  hgfat 

*  facts '  may  be  viewed  by  the  historian  or  statistician,  to  the  jurist  they  are  not 
ends  but  means  ;  and  external  facts  are  means  which  he  cannot  use  till  he  has 
gained  a  starting-point,  and  acquired  a  standard  which  they  cannot  supply. 
After  we  know  what  our  nature  craves,  and  what  Qod  wills  that  it  should  aspire 
to,  there  is  scarcely  a  fact,  however  insignificant,  of  observation  or  experience, 
which  may  not  furnish  precious  suggestions  for  the  realization  of  these  objects. 
Nay,  farther,  even  as  regards  these  objects  themselves,  it  is  most  true  that 

*  there  is  a  light  which  shines  on  the  ways  of  God  out  of  a  better  knowledge, 
even  of  man's  ways.'  But  the  light  which  man's  ways  afford  is  lighted  within 
him,  and  the  reflected  light  which  shines  from  without  has  reference  far  more 
to  the  concrete  and  variable,  than  to  the  abstract  and  permanent  element  of  law. 
The  science  of  jurisprudence,  like  charity,  must  *  oegin  at  home ;'  and  the 
proper  answer  to  the  empiric,  is  that  which  St.  Luke  tells  us  our  Lord  made 
to  the  Pharisees  when  they  asked  Him  when  the  kingdom  of  Qod  should  come. 
'  The  kingdom  of  Qod  cometh  not  with  observation  :  neither  shall  they  say, 
Lo  here  !  or,  lo  there  !  for,  behold,  the  kingdom  of  God  is  within  you."' 

The  line  of  thought  indicated  in  this  passage,  and  much  more  fully 
developed  in  the  initial  chapters  of  the  book,  accounts  for  the  choice  of 
the  title  of  the  work,  and  for  its  beiug  avowedly  a  discourse  on  the 
law  of  Nature,  a  science  which  the  perusal  of  some  recent  English 
juridical  writers  might  lead  us  to  regard  as  utterly  unfruitful,  and 
therefore  consigned  to  the  same  forgetfulness  as  the  theology  of  the 
Schoolmen.     To  the  student  fresh  from  the  labours  of  the  philoso- 
phical class-room,  the  pages  of  the  "  Institutes  of  Law  "  will  be  a 
delightful  introduction  to  the  study  of  the  law,  tempting  him  to 
think  our  science  "  not  harsh  and  crabbed  as  dull  fools  suppose,  but 
musical  as  is  Apollo's  luta"    The  fourth  chapter  of  Book  L  is  a 
very  elegant  and  learned  digression,  which  exemplifies  what  we 
have  said.     It  is  an  inquiry  into  the  history  of  opinion  with  refer- 
ence to  "  Human  Autonomy,"  and  is,  in  fact,  an  application  of  the 
historical  method  to  establish  the  fact  that  the  existence  of  con- 
science, or  a  subjective  law  of  conduct,  has  been  recognised  among 
all  races  of  men,  and  in  all  ages.     This  is  the  law  of  nature  to  which 
our  author  appeals  as  the  ultima  ratio  of  aU  jurisprudence.     In  his 
initial  investigations,  the  reader  will  be  pleased  (or  the  reverse)  to 
find  as  much  of  theology  and  ethics  as  of  law.     It  must  be  con- 
fessed that  many  pages  of  the  first  part  of  the  work  are  not  such  as 
we  are  accustomed  to  find  in  modern  law  books,  though  they  are 
quite  in  harmony  with  the  method  and  habits  of  thought  of  such 
jurists  as  Suarez,  and  would  not  be  much  out  of  place  in  Stair  or 
Mackenzie.    The  theologian  and  student  of  ethical  philosophy  will 
find  here  as  much  instruction  as  the  lawyer,  and  parents  who  are 
'^mining  sons  to  be  statesmen  wiU  find  evidence  that  in  the  class- 
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room  of  Public  Law  in  Edinburgh,  they  will  find  excellent  training 
and  direction  to  rich  fields  of  learning. 

In  considering  shortly  the  manner  in  which  the  law  of  nature 
reveals  itself  to  us,  the  author  summarily  disposes  of  the  theory  of 
a  moral  sense  as  a  separate  faculty  of  the  mind,  for  he  is  aware 
that  the  indivisibility  of  our  moral  nature  is  a  necessary  condition 
of  his  repudiation  of  the  theory  of  perfect  and  imperfect  obliga- 
tions. He  then  proceeds  to  inquire,  in  his  seventh  chapter,  what 
rights  and  duties  the  nature  which  we  are  bound  to  follow  reveals 
as  existing  in  ourselves  and  others.  Certain  broad  propositions  are 
laid  down  as  the  dictates  of  nature  with  regard  to  our  duties  to 
God  and  to  ourselves,  and  discussed  with  much  learning  and 
vivacity.  Here  there  is  not  much  that  will  excite  the  cen- 
sure or  the  suspicion  of  the  ordinary  reader.  But  we  must  own 
to  a  feeling  of  doubt  or  something  stronger  when  we  come  to 
the  enumeration  of  the  utterances  of  the  law  of  nature  as  to  our 
rights  in  regard  to  creation  outside  of  ourselves.  Starting  from  the 
proposition  that  the  fact  of  being  involves  the  "right  to  be,"  we  have 
successive  statements  and  expositions  of  the  propositions  that  "  the 
right  to  be  involves  the  right  to  continue  to  be,"  "  the  right  to  be 
and  to  continue  to  be,  implies  a  right  to  the  conditions  of  exist- 
ence," "  the  right  to  be  implies  a  right  to  develop  our  being,  and  to 
the  conditions  of  its  development,"  "  the  right  to  be  involves  the 
right  to  reproduce  and  multiply  our  being,"  "  the  right  to  reproduce 
and  multiply  our  being  involves  the  right  of  transmitting  to  our 
offspring  the  conditions  of  the  existence  which  we  confer,"  "  the 
right  to  be  involves  the  right  to  dispose  of  the  fruits  of  being  inter 
vivos''  "  the  right  to  be  involves  the  right  to  dispose  of  the  fruits  of 
being  mortis  caiisdl'  "  all  our  subjective  rights  resolve  themselves 
into  the  right  to  liberty,"  "  in  the  limitations  which  nature  imposes 
on  our  subjective  rights,  we  have  the  first  revelation  of  the  prin- 
ciple of  order,"  "  nature  reveals  to  us  the  possibility  and  the  conse- 
quences of  the  transgression  of  her  laws,"  "  nature  reveals  objective 
rights  which  exactly  correspond  to  our  subjective  rights,"  &c.  In 
the  development  of  these  propositions  we  become  aware  of  the 
fundamental  principle  of  Professor  Lorimer's  system,  a  principle 
which,  although  commonly  supposed  to  be  of  more  ancient  dat«,  he 
avowedly  adopts  from  Spinoza,  and  which  may  be  succinctly  stated 
thus: — Might  =  Right  It  is  right  to  add,  however,  that  there  is 
in  our  author's  theory  a  higher  right  which  governs,  and  that  the 
proposition,  suspicious  as  it  appears,  undergoes  in  his  deft  hands  a 
wonderful  process  of  reconcilement  with  our  more  received  ethical 
principles. 

It  being  demonstrated  that  mere  ohkrvation,  mere  objectivity, 
does  not,  and  indeed  from  the  nature  of  the  case  cannot  inform  us 
of  law  in  its  divine,  eternal,  unchangeable  and  unchanging,  state  ;  the 
question  is  asked,  How  then  do  we  become  conscious  (oi'lawii^jifeueral? 
The  facts  of  nature,  as  they  come  within  the  sphi6n^"6f  titirowi  con--^ 
Bciousness,  supply  the  only  data ;  from  these  we-  Qati  ^fer'  Certain-' 
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rational  and  necessary  principles  which,  when  systematized,  consti- 
tute the  body  of  Natural  Law.  In  the  presentations  of  conscious- 
ness, we  have  present  not  many  but  all  of  these  data,  since  here 
observation  and  experience  meet,  and  blend  with  the  ultimate  facts 
of  our  own  mental  constitution,  and  therefore  the  whole  thus  formed 
constitutes  the  largest  possible  aggregate  of  ultimate  facts  that  can 
be  subjected  to  the  interpretation  of  the  natural  jurist  The  result 
of  this  interpretation  cannot  of  course  be  complete  or  accurate ;  but 
it  approaches  more  nearly  to  perfection  than  any  other ;  and  it  is 
really  a  revelation  to  mankind  of  what  the  divine  will  indicates  as 
the  proper  rule  of  human  conduct.  But  this  revelation  is  not  im- 
mediately applicable  to  the  government  of  individual  states  or  the 
decision  of  actual  causes;  more  nearly  indeed  applicable  to  the 
former  than  to  the  latter ;  it  requires  to  be  duly  considered  in  the 
light  of  special  facts  and  given  circumstances.  The  revelation 
merely  determines  the  ultimate  objects  of  positive  law  and  fixes  the 
principles  of  jurisprudence  as  a  whole.  In  this  way  we  reach  the 
natural  or  de  facto  basis  on  which  positive  law  rests,  and  therefore 
the  positive  law  which  governs  any  human  relation  is  perfectly 
discoverable.  That  we  do  not  discover  this  positive  law  is  not 
owing  to  any  difficulty  inherent  in  the  inquiry,  but  to  the  blunder- 
ing way  in  which  we  set  about  the  work.  We  demand  some  sort 
of  experience  and  learning  in  those  who  are  to  apply  the  kirvown 
positive  law  to  actual  cases ;  but  those  who  are  to  be  the  makers  of 
this  law,  in  other  words,  our  legislators,  need  no  qualification.  Of 
course  it  is  necessary  that  our  judges  should  be  wise  and  learned, 
seeing  that  they  have  to  interpret  the  crude  interpretations  of  the  law. 
natural  which  our  legislators  are  pleased  to  enact  as  positive  law.  The 
divine  will  in  regard  to  human  affairs,  so  far  as  forensic,  can  reach  us 
only  through  Queen,  Lords  and  Commons ;  and  it  gets  so  distorted 
in  the  course  of  this  tedious  transit,  that  it  requires  no  ordinary 
amount  of  discernment  to  recognize  it  at  the  end  of  the  journey. 

It  must  be  quite  evident  that,  although  a  necessary  and  uni- 
versal natural  law  does  exist,  it  requires  interpretation  prior  to  its 
being  reduced  into  systems  of  positive  law.  The  varied  circum- 
stances of  different  nationalities — the  ruling  influences  and  leading 
tendencies  which  go  to  shape  human  conduct,  the  leading  national 
industries,  the  dift'erence  of  race,  and  the  eflfects  of  climate  and  the 
like,  makes  this  interpretation  a  matter  of  necessity.  The  result  is 
an  apparent  difference  in  the  laws  of  diflFerent  states.  But  the 
differences  are  only  apparent  if  the  positive  law  be  at  all  a  rational 
interpretation  of  the  fixed  necessary  principles  of  natural  law. 
Take  an  illustration.  The  laws  of  certain  States  allow  females  to 
marry  at  the  age  of  eiglit  or  ten  years;  the  law  of  Scotland  does 
not  allow  females  to  marry  before  the  age  of  twelve  years.  Here 
through  there  is  an  apparent  difieren^  there  is  a  real  identity  of 

For  what  naturaWisV  prescribes  is  that  females 
^arry  until  they  have  arrived  at  an  age  when  they  are 
•jap^gr  t^eii^A^       to  the  contract,  and  common  sense 
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says  that  the  age  at  which  they  are  capable  of  giving  such  assent 
is  determined  only  by  certain  facts.  These  facts,  therefore,  ought 
to  determine  the  marriageable  age  of  females  everywhere,  but  as 
the  facts  depend  on  climate  and  the  like  there  is  a  variance  as  to 
them,  and  hence  we  have  an  apparent  diversity  of  positive  law. 

The  eloquent  haranguers,  who  wander  up  and  down  the  country 
in  these  **  latter  days,"  endeavouring  to  reform  all  justice,  human 
and  divine,  into  conformity  with  their  own  nebulous  ideas,  would 
be  much  benefited,  and  society  at  large  relieved  of  a  growing  and 
intolerable  nuisance,  if  these  noisy  babblers  were  to  peruse  and  lay 
to  heart  Professor  Xorimer's  chapters  on  the  necessary  character  of 
natural  law,  and  the  consequent  and  absolute  impossibility  of  insti- 
tuting any  positive  law  which  is  not  merely  declaratory  of  one  or  more 
of  its  principles.  To  institute  any  positive  law  that  is  not  of  this 
character  is  downright  iniquity ;  and  to  assume  the  power  to  make 
any  such  laws  is  among  the  gravest  of  errors.  Law  is  not  made 
among  men;  their  duty  in  regard  to  it  is  merely  to  discover  it 
wisely,  and  to  apply  it  righteously. 

Hence,  it  is  the  province  of  the  legislator  to  fosii  the  true  inter- 
pretations of  the  divine  law  for  his  own  people,  and  of  the  judge  to 
apply  this  to  individual  cases.  The  legislator  does  not  always  by 
direct  act  indicate  the  laws  to  the  judge,  for  he  is  often  content  to 
leave  the  judge  to  discover  the  law  from  the  prevailing  customs, 
habits  and  modes  of  thought  of  the  nation  at  large.  This  is  not 
properly  legislation  by  implication,  as  it  has  been  called,  for  the 
mind  of  the  legislator  is  not  at  all — not  even  negatively — consulted 
on  the  subject.  It  is  an  interpretation  by  the  nation  manifested  in 
the  action  of  individuals  and  guaranteed  by  its  universal  accep- 
tance by  the  people.  In  this  way  it  is  an  interpretation  of  a  highly 
authoritative  character,  although  it  may  want  definiteness  and  clear- 
ness for  want  of  exposition.  The  Judge  has  therefore  merely  to  set 
himself  to  discover  and  apply  the  positive  law,  whether  existing  in 
the  form  of  written  or  customary  law.  But  should  he  find  that  the 
law  which  he  is  asked  to  apply  is  in  contradiction  of  the  divine 
will  and  contrary  to  the  principles  of  justice,  it  is  then  his  duty  to 
decline  to  be  a  party  to  its  enforcement. 

A  learned  and  exhaustive  disquisition  is  given  by  our  author  on 
the  history  of  the  time-honoured  fallacy  which  formed  the  foundation 
of  the  distinction  between  perfect  and  imperfect  obligations.  Tracing 
its  origin  and  development  from  the  Ka(9^Koi^  and  the  KaropOtofia  of 
ancient  Greek  philosophy,  through  the  asceticism  of  the  Middle 
Ages,  and  the  confusion  of  modem  writers  on  jurisprudence,  he  finds 
the  distinction  first  repudiated  in  our  country  by  Dr.  Thomas  Brown. 
The  author's  argument  in  regard  to  it  is  that  our  rights  and  duties 
being  throughout  reciprocal  and  co-extensive,  all  obligations  are 
equally  perfect  and  binding,  and  hence  natural  law  is  in  its  widest 
significance  identical  with  ethics.  The  fact  that  positive  law  does 
not  treat  all  obligations  as  equally  perfect  is  merely- accidental,  and 
cannot  therefore  create  a  real  distinction  between  obligations  as 
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morally  or  fundamentally  perfect  or  the  reverse.  From  this  the  iden- 
tity of  the  principles  of  justice  and  charity  is  easily  deducible,  since 
otherwise  it  would  follow,  seeing  justice  and  charity  are  obligatory 
in  the  same  degree,  that  to  commit  an  act  of  charity  would  be  to 
commit  injustice.  In  other  words,  the  performance  of  obligations 
of  equally  binding  moral  force  would  land  us  in  the  region  of  con- 
tradictories. The  theology  of  the  Reformed  Churches  is  appealed 
to  in  support  of  this  position,  for  it  is  by  free  grace  and  not  by  self- 
righteousness  that  human  redemption  is  possible.  Therefore,  since 
it  is  impossible  that  God  ceases  to  be  just  when  He  is  merciful,  it 
clearly  foUows  that  justice  and  charity  are  identical,  or  that  there  is 
a  middle  term  reconcilable  with  both.  But  that  again  is  impos- 
sible, for  the  scheme  of  human  redemption  proceeds  entirely  on  the 
assumption  of  the  possibility  of  bringing  God's  mercy  within  the 
sphere  of  His  justica 

It  must  be  quit«  evident  that  the  domain  of  the  science  of  juris- 
prudence is  at  least  within  that  of  ethics,  but  our  author  goes  further, 
maintaining  that  ethics  and  jurisprudence  are  identical  Ethical 
science  in  its  widest  sense  deeds  with  human  life  and  human  pro- 
gress, social  and  individual,  and  its  ultimate  idea,  viz.  the  realiza- 
tion of  the  idea  of  humanity,  the  attainment  of  human  perfection, 
is  identical  with  the  ultimate  idea  of  the  science  of  jurisprudence. 
But  again  the  proximate  idea  of  the  science  of  jurisprudence  is 
liberty  or  the  perfect  relation  between  human  beings  as  human 
beings ;  and  thus,  in  the  realization  of  its  proximate  object,  juris- 
prudence becomes  a  means  towards  the  realization  of  its  own  ulti- 
mate object  which  it  has  in  common  with  ethica  The  result  is 
that  the  two  sciences  are  co-ordinate  in  their  range,  identical  in 
their  object,  and  different  only  as  to  the  means  to  be  employed  in 
actual  life  towards  the  realization  of  that  human  perfection  at  which 
they  aim.  Order  and  liberty  are  in  the  same  way  proved  to  be  in 
principle  identical ;  and  the  author  then  proceeds  to  discuss  at  great 
length  the  false  doctrine  that  the  idea  of  liberty  involves  the  idea 
of  absolute  equality.  Granted  that  all  men  are  equal  before  the 
law,  since  all  men  are  entitled  to  existence,  to  liberty,  and  all  that 
follows  from  these,  it  cannot  follow  that  there  can  be  any  other 
equality,  for  nature  has  made  men  of  such  different  capacities  that 
the  idea  of  absolute  equality  is  distinctly  contrary  to  her  teachings. 
Liberty  merely  confers  the  right  to  energize  freely  for  the  realiza- 
tion of  individual  perfection ;  it  cannot  confer  the  sublime  in- 
spirations of  the  poet  on  the  unlettered  clown  nor  the  gift  of 
eloquence  upon  the  dumb.  Hence  there  can  be  no  real  equality 
between  men  whose  powers  are  unequal ;  and,  as  our  powers  are 
commensurate  with  our  rights,  inferiority  of  power  necessarily  in- 
fers inferiority  of  rights.  The  contrary  doctrine  would  entitle  the 
fool  to  share  the  honours  accorded  to  superior  wisdom,  and  the  slug- 
gard to  fatten  on  the  labours  of  the  industrious. 

A  somewhat  startling  yet  sound  doctrine  is  easily  deducible  from 
the  principle  that  superior  power  is  entitled  to  superior  rights — ^the 
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doctrine,  namely,  of  aggression.  God  has  given  Ufe,  and  all  rights 
necessary  to  sustain  life  are  involved  in  the  grant.  Hence  the  right 
of  aggression  is  conferred  to  the  extent  of  the  power  bestowed  on 
the  aggressor,  and  the  application  of  force,  in  other  words  war,  is 
to  that  extent  perfectly  justifiable. 

The  author  in  the  next  place  discusses  the  sources  of  positive  law, 
the  enacting  power,  the  proper  ideal  of  social  and  ^individual  life, 
the  duties  df  sovereignty,  and  many  other  questions  of  great  impor- 
tance in  the  philosophical  attempt  to  teach  a  great  nation  to  regu- 
late all  its  affairs  by  the  light  of  reason.  But  on  these  points  we 
can  only  refer  our  readers  to  the  learned  Professor's  thoughtful  and 
admirable  book 

Mand'book  of  the  Edueaiion  {Scotland)  Act,  1872.  Containing 
I.  A  Digest  of  the  Act,  with  subjects  grouped  for  the  con- 
venience of  School-boards ;  II.  Copy  of  the  Act,  with  Explana- 
tory Notes ;  III.  Appendix,  including  the  Incorporated  Acts, 
Industrial  Schools  Act  (1866),  &c.,  and  Index.  By  James  Tod, 
Advocate.  Second  Edition.  Edinburgh :  Edmonston  &  Doug- 
las (pp.  155). 

The  first  edition  of  this  little  book  was  published  on  10th  Septem- 
ber, the  Act  having  received  the  royal  assent  on  6th  August ;  and 
this  second  edition  has  a  preface  dated  10th  October.  The  prompti- 
tude with  which  it  has  been  prepared  is  very  creditable  both  to  the 
publishers  and  the  author;  especially  as  the  workmanship  itself, 
both  literary  and  typographical,  sliows  no  marks  of  haste.  Wher- 
ever we  have  examined  the  book  it  is  executed  with  the  most  con- 
scientious care,  and  no  research  has  been  spared  to  make  it  a  use- 
ful and  suggestive  guide  to  those  who  are  to  administer  the  Act. 

We  have  quoted  the  full  title  of  the  book ;  but  it  can  give  only  a 
general  idea  of  the  matters  treated  of.  The  digest  with  which  it  begins 
is,  as  it  ought  to  be,  clear,  brief,  and  well  arranged.  It  gives  so  good 
a  general  idea  of  the  Act  that  we  should  gladly  have  transferred  it 
to  our  pages  to  form  part  of  our  usual  digest  of  the  year's  legisla- 
tion. The  notes  to  the  several  sections  of  the  Statute  are  however 
the  most  interesting  and  most  valuable  part  of  the  book.  On  turn- 
ing to  them  the  reader  will  be  surprised  by  the  varied  and  useful 
information  which  they  contain,  not  only  on  the  legal  construction 
of  the  Act,  but  with  regard  to  the  practical  administration  of  the 
law ;  for  the  book  is  intended  to  explain  the  spirit  as  well  as  the 
letter  of  the  law ;  it  construes  it  not  merely  as  a  lawyer  would  do, 
who  is  called  upon  to  determine  questions  of  patrimonial  or  personal 
right  arising  under  it,  but  in  many  passages  an  apposite  quotation 
or  a  shrewd  remark  lets  us  see  into  the  political  reasons  which  dic- 
tated the  enactment,  and  explains  its  bearing.  Mr.  Tod's  chief 
sources  of  information  are  the  reports  of  the  Education  Commis- 
sioners, the  experience  acquired  in  working  the  English  Elementary 
Education  Act,  and  the  parliamentary  debates  on  the  Scottish  Act. 
It  is  of  course  true  that  the  Act  must  be  construed  in  its  practical 
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6peration  by  what  it  says  itself,  and  neither  by  the  data  in  reports 
upon  which  it  was  framed,  nor  by  the  speeches  in  discussion  of  the 
legislatoi-s  who  made  it  what  it  is»  nor  even  by  the  decisions  of 
the  Education  department  and  school-boards  in  regard  to  the  analo- 
gous English  Statute.  But  it  will  be  very  convenient  in  getting 
this  most  important  Act  into  working  order  that  its  administrators 
should  have  all  these  in  a  convenient  and  handy  form. 

For  the  purpose  for  which  it  is  intended,  that  of  introducing  the 
Act  to  the  authorities  who  have  to  carry  it  into  effect,  this  hand- 
book is  excellently  adapted.  Experience  will  no  doubt  give  new 
light,  and  the  proceedings  and  ordinances  of  the  Education  Board 
and  Department  will  give  occasion  for  additional  comuientaries  and 
new  statements  in  future  editions  or  as  supplementary  to  this 
edition.  But  it  will  be  difficult  for  any  other  writer  to  produce  an 
edition  of  the  Act  more  serviceable  or  more  accurate.  The  index  is 
ample  and  skiKully  arranged. 

The  Differences  between  the  Lmvs  of  England  and  Scotland  as  to  the 
Contract  of  Sale.  Two  of  a  Course  of  Lectures  on  Special  Legal 
Subjects  delivered  in  the  Faculty  Hall,  Glasgow,  in  January 
1872.  By  Thos.  G.  Wright,  Writer,  Glasgow.  Edinburgh: 
T.  &  T.  Clark,  38  George  Street 

It  is  needless  and  might  be  thought  unbecoming  for  us  to  eulogize 
lectures  which  have  already  appeared  in  our  pages.  It  is  only 
necessary  to  mention  that  these  papers  have  been  reissued  in  their 
present  form  in  order  to  meet  a  demand  which  is  justified  both  by 
their  intrinsic  merit  and  by  the  reputation  of  their  author,  who 
stands  in  the  front  rank  of  the  new  school  of  lawyers  which  Glas- 
gow has  created ;  a  school  which  has  very  great  merits  of  its  own, 
although  these  are  sometimes  obscured  or  neutralized  by  their 
inability  to  appreciate  and  imitate  the  good  qualities  of  an  older  and, 
as  we  naturally  think,  not  an  inferior  school 

The  Law  Magazine  and  Law  Review.    New  Series.     October  1872. 

London,  Butterworths. 

This  number  contains  a  third  instalment  of  Mr.  Pollock's  learned 
treatise  on  the  Personal  Character  of  Obligations  in  English  Law,  a  dis- 
quisition on  Maine's  Ancient  Law  by  Mr.  J.  O'Connell,  one  on  Forensic 
Eloquence ;  a  Letter  by  Mr.  Finlason,  the  editor  of  Eeeve*s  History 
of  the  English  Law,  on  the  Lajad  Law  of  England  and  America,  and 
the  Attorney- General's  Address  at  Plymouth  on  Law  Eeform. 

Annotazioni  alle  Leggi  Criminali  per  V  Isola  di  Malta  e  sue  Dipen- 
denze ;  Da  servir  di  Guida  al  Giurato.  Per  Cura  Dell*  Avocato 
GuiSEPPE  Falzon.    Malta.    1870, 1872. 

This  is  a  learned  and  acute  treatise  upon  a  criminal  code  which 
bears  marks  of  the  labours  or  suggestions  of  men  so  well  known  to 
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US  as  John  Austin,  Sir  George  Comewall  Lewis,  and  the  late 
Sheriff  Jameson,  to  the  last  of  whom  was  intrusted,  in  1842,  the 
task  of  revising  the  draft  of  the  Maltese  Eeformed  Code.  The 
work  of  exposition  undertaken  by  Signor  Falzon  has  been  per- 
formed, not  only  with  intelligence  and  learning,  but  with  a  degree 
of  vivacity,  which  makes  the  book  more  readable  than  such  works 
generally  are.  And  although  the  details  are  of  a  local  character, 
there  are  many  passages  of  cosmopolitan  interest,  such  as  the  dis- 
cussion on  the  old  distinction  of  imperiam  mistum  and  imperium 
merum,  the  chapter  on  offences  committed  by  advocates  and  legal 
procurators,  where  contracts  de  quota  litis,  are  treated  of  in  a  learned 
manner.  Scotch  lawyers  will  find  many  interesting  references  to 
the  valuable  report  of  "  il  Signore  Jameson,"  which  seems  to  be 
regarded  as  a  high  authority  in  Malta. 

A  Practical  Mantuil  for  Justices  of  the  Peace  and  other  Magistrates 
in  Scotland,  With  Introduction,  Eeferences  to  Decided  Cases, 
Acts  of  Parliament,  and  Forms  of  Proceedings  and  Procedure. 
By  Alexander  Macdonald,  Writer,  Glasgow,  Member  of  the 
Faculty  of  Procurators,  Greenock ;  Author  of  "  Handy-Book  of 
the  Law  relative  to  Masters,  Workmen,  Servants  and  Appren- 
tices," etc.  Glasgow  and  London:  W.  E.  M'Phun  &  Son. 
1872. 

Although  this  is  not  a  book  which  aspires  to  the  honour  of 
authoritative  quotation  in  Courts  of  Law,  nor  even  pretends  to 
communicate  to  the  unlearned  Judge  all  the  legal  knowledge  which 
he  may  require  for  the  performance  of  his  functions,  it  is  one  which 
may  be  very  advantageously  read  and  consulted  by  the  lay  magis- 
tracy, and  may,  if  well  used,  avail  somewhat  to  remove  the  oppro- 
brium of  '•  justices*  justice."  Mr.  Macdonald  is  well  known  as  a 
talented  as  well  as  a  careful  writer.  In  the  present  volume  he  has 
avoided  all  digressions,  and  confined  himself  to  the  plain  and  prac- 
tical work  of  explaining  the  branches  of  the  law  with  which  the 
magistracy  has  most  frequently  to  deal 


^ht  itt0nth. 


The  Education  Board. — This  body,  whose  appointment  we  an- 
nounced last  month,  is  said  to  have  been  constituted  by  the  Prime 
Minister  himself,  without  or  contrary  to  the  advice  of  those  members 
of  his  government  wlio  are  conversant  with  the  affairs  of  Scotland. 
Such  rumours  are  not  of  course  to  be  accepted  as  literally  true. 
But  there  is  enough  in  the  constitution  of  the  Board  to  make  it 
probable  that  the  Lord  Advocate  is  not  to  be  credited  or  discredited 
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with  the  selection  of  so  singular  a  body.  If  his  Lordship  had  been 
mainly  responsible  for  its  appointment  we  should  have  expected 
to  find  in  the  list  some  names  long  distinguished  in  connection  with 
educational  inquiries  in  Scotland,  and  we  should  not  have  been  con- 
founded by  the  total  absence  of  lawyers.  Hitherto  there  has  been 
no  branch  of  the  administration  of  the  country  of  such  importance 
in  which  the  presence  of  lawyers  has  not  been  thought  desir- 
able, not  as  representing  a  profession  which  has  ever  been  foremost 
in  Scotland  in  culture  and  intelligence,  but  as  furnishing  a  guaran- 
tee for  that  practical  knowledge  of  the  laws  and  general  business 
of  the  country  which  no  other  calling  possesses.  On  this  occasion 
the  clerical,  literary  and  unlettered  or  bucolical  sections  of  society 
are  alone  represented,  and  a  board  is  presented  to  the  country 
which  does  not,  so  far  as  it  is  yet  known,  contain  more  than  one 
or  two  men  of  the  smallest  administrative  ability.  How  it  is  to 
organize  2,000  or  3,000  schools  and  school-boards  all  over  Scotland 
we  cannot  even  guess. 

It  is  intended  to  organize  the  new  system  of  S(y)tch  primary 
education  with  special  regard  to  local  wants  and  peculiarities,  to 
the  utilization  of  existing  means,  and  to  the  habits  and  traditional 
sentiments  of  the  people  of  Scotland.  No  Scotsman  will  assert 
that  this  board  has  any  particular  fitness  for  realizing  any  of  these 
ends.  The  chairman  is  a  respectable  countiy  gentleman  undis- 
tinguished by  any  qualities  which  mark  him  out  for  so  important 
a  position,  beyond  the  facts  that  his  residence  in  the  neighbourhood 
of  Edinburgh  is  convenient  for  board  meetings,  or  for  consultation 
with  other  oflBcials,  and  that  he  presided  at  a  public  meeting  held 
last  spring  to  consider  the  Education  BilL  It  may  be  thought  to 
detract  somewhat  even  from  these  modest  merits  that,  on  the 
occasion  referred  to,  Sir  John  Wauchope  stated  that  he  had  not 
read  the  Bill  which  the  meeting  was  called  together  to  discuss. 
But  possibly  the  creators  of  the  board  thought  that  there  could  be 
no  better  guarantee  for  the  impartiality  of  a  chairman  than  the  de- 
plorable ignorance  so  blandly  confessed. 

The  paid  members  of  the  board,  besides  the  chairman,  are 
the  Principals  of  the  Universities  of  Edinburgh  and  of  St. 
Andrews.  To  Principal  Tulloch,  probably,  few  objections  will 
be  made.  He  is  believed  to  have  at  least  as  much  business 
capacity  as  can  be  reasonably  expected  in  a  clergyman,  and  a 
great  deal  more  liberality  and  general  cultivation  than  that  pro- 
fession usually  displays.  But  the  appointment  of  Sir  Alexander 
Grant  can  give  no  satisfaction  except  in  the  naiTowest  and  most 
exclusive  circles  of  mere  scholars.  The  University  element  was 
already  sufficiently  represented  by  Principal  Tulloch,  and  there 
was  no  necessity  for  adding  to  the  board  another  Principal,  whose 
appointment  to  his  University  rank  was  at  first  an  offence  and 
disappointment  to  the  University  and  to  the  City  of  Edinburgh, 
and    whose    conduct  as   Principal,    though    not  without  merit, 
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has  been  so  Kttle  appreciated  by  the  public,  that  he  is  still  chiefly 
known  to  the  community,  however  undeservedly,  as  the  most  pom- 
pous of  academic  swells.  The  chief  excuse  for  the  appointment  of 
these  two  University  dons  we  take  to  be  that  their  proper  work  is 
inadequately  paid  for  by  a  parsimonious  country. 

Sir  William  Stirling  Maxwell  and  Mr.  Ramsay,  the  unpaid  mem- 
bers of  the  board,  are  gentlemen  to  whom,  in  most  quarters,  no 
exception  will  be  taken.  It  was  fair  and  reasonable,  and,  if  not  neces- 
sary, it  was  at  least  handsome,  that  a  Conservative  should  be  named 
to  the  board,  and  no  one  better  than  Sir  William  Stirling- Maxwell 
could  be  suggested  The  only  imaginable  objection  is  that  he  is 
too  much  of  the  same  type  of  man  as  the  Principals.  But  then  he 
is  a  statesman  as  well  as  a  scholar  and  literary  man,  and  this  objec- 
tion should  have  been  obviated  by  passing  over  Sir  Alexander 
Grant  and  not  by  leaving  out  Sir  Wilham  Stirling-Maxwell.  Mr. 
Eamsay  was  a  member  of  the  Royal  Commission  on  Education,  and 
has  rendered  the  greatest  services  to  education,  especially  in  the 
Highlands,  both  in  that  capacity  and  as  a  private  individual  He 
is  also  a  man  of  excellent  ability  and  accomplishments,  and  no 
name  could  have  been  more  satisfactory  to  the  country. 

No  one  knows  what  special  qualities  Dr.  James  Taylor  possesses  to 
have  secured  his  selection  as  secretary  in  preference  to  many  better 
men,  who  have  already  had  practical  experience  in  educational 
work  and  organization.  It  is  supposed  that  he  helped  the  late  Lord 
Advocate  (Moncreiff)  in  the  preparation  of  one  or  more  of  his 
abortive  education  bills,  and  possibly  in  his  election  for  Glasgow 
University.  He  is  a  clergyman  of  a  respectable  and  important 
religious  sect,  all  the  members  of  which  do  not  cherish  the  highest 
admiration  for  his  qualities  as  a  public  man  and  a  minister,  and  he 
is  reputed  to  be  a  man  of  considerable  ability,  not  tempered  by 
dLscriminating  judgment.  He  has  distinguished  himself  as  a  plat- 
form politician,  especially  with  regard  to  the  education  question; 
and  it  is  understood  that  he  has  lost  no  opportunity  of  recom- 
mending that  question,  and  himself  as  its  apostle,  to  the  favourable 
consideration  of  the  leaders  of  hoth  political  parties.  These  quali- 
ties may  not  justify  the  appointment,  which  is,  perhaps,  the  most 
important  of  all ;  but  let  us  hope  that  it  has  been  proved,  to  the 
satisfaction  of  the  ministry,  that  Dr.  Taylor  is  the  most  likely  of  all 
possible  secretaries  to  satisfy  the  expectations  of  the  country. 

The  JRetirement  of  Lord  Hatherley  from  the  oflBce  of  Lord  Chan- 
cellor brings  to  a  close  one  of  the  most  useful  and  honourable  judi- 
cial careers  in  the  whole  course  of  legal  history.  William  Page 
Wood  was  bom  in  1801,  being  the  second  son  of  Sir  Matthew 
Wood,  Member  for  the  City,  and  twice  Lord  Mayor  of  London.  Of 
his  parentage  and  his  birthplace  he  has  always  been  proud,  rarely 
losing  the  opportunities  afforded  him  by  the  great  civic  banquets  of 
recalling  the  pleasing  associations  of  his  youth.  After  receiving 
his  early  education  at  Winchester,  he  entered  at  Trinity  College, 
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Cambridge.  He  graduated  as  24th  Wrangler,  and  was  a  Fellow  of 
his  college  from  1825  to  1830.  In  November  1827,  he  was  called 
to  the  Bar  by  Lincoln's  Inn.  His  rise  in  his  profession  was  not 
rapid,  for  he  did  not  obtain  a  silk  gown  until  he  had  been  at  the 
Bar  eighteen  years.  But  he  was  a  counsel  who  could  be  thoroughly 
trusted,  for  throughout  his  career  to  discharge  his  duty  conscienti- 
ously was  his  first  and  controlling  object.  Mr.  Wood  entered 
Parliament  as  Member  for  Oxford  City  in  1847 ;  he  became  Solici- 
tor-General in  1851,  and  in  1853  he  was  made  a  Vice-Chancellor. 

As  an  Equity  Judge,  Vice-Chancellor  Page  Wood  obtained  a 
high  and  enduring  reputation.  The  Law  Times  says,  in  a  recent 
article, 

''  He  played  a  great  part  in  administering  the  difficult  law  relating  to  public 
companies,  and  the  law  of  patents,  and  in  dealing  "with  the  former  he  more 
than  once  enjoined  a  greater  regard  to  morality  in  commercial  dealings.  In 
reversing  as  Lord  Chancellor  the  decree  of  the  Master  of  the  Rolls  'ukRtQu 
Agricultural  Cattle  Insurance  Company  (Bush's  cases)  (L.  Rep.  6  Ch.  247)  his 
Lordship  said,  referring  to  a  particular  report  on  the  affairs  of  the  company,  *  It 
is  very  difficult  to  say  decidedly  what  is  the  exact  legal  view  which  ought  to  be 
taken  by  persons  who  have  a  report  of  this  kind  presented  to  them.  Of  course 
one  woidd  rejoice  to  see  everything  laid  plainly  before  the  shareholders  of  the 
company.  On  the  other  hand  it  would  not  be  just  for  us,  who  have  never  been 
concerned  with  mercantile  arrangements,  to  lay  down  as  a  fixed  rule  that  which 
I  individually  should  be  very  glad  to  see  established  as  a  principle  of  mercantile 
morality,  that  every  firm  should  publish  all  its  accounts  as  done  by  the  Bank 
of  England  and  others.'  The  same  principle,  the  same  earnest  desire  not  to 
allow  judicial  strictness  to  misinterpret  commercial  rules  and  customs,  pervades 
all  his  judgments,  and  it  is  this  which  gives  them  their  peculiar  value.  We 
would  recommend  those  who  would  limit  Lord  Hatherley's  judicial  fame  to 
the  period  of  his  Vice-Chancellorship  to  examine  the  recent  text-books  on  sub- 
jects of  equity  jurisdiction,  and  great  as  was  the  authority  of  Vice-Chancellor 
Wood  it  will  be  found  that  Lo^  Hatherley  continued  to  direct  and  control 
the  couils  of  equity. 

It  is  unhappily  the  fault  of  our  system  that  the  judicial  reputation  of  a  Loid 
Chancellor  is  liable  to  be  clouded  by  the  misfortunes  of  his  political  adminis- 
tration. When  Vice-Chancellor  Wood  became  Lord  Hatherley,  he  was  far 
advanced  in  years,  and  ill  able  to  bear  up  against  the  constant  pressure  from 
within  and  without  the  Cabinet ;  and  both  by  age  and  by  nature  he  was  ill- 
fitted  to  deal  roughly,  and  as  the  public  8er\dce  demanded,  with  the  importun- 
ate. Furthermore,  so  many  years  had  elapsed  since  he  had  been  engaged  in 
political  warfare,  that  he  was  not  armed  for  a  contest  with  party  exigencies  and 
^ontingenciea  Rarely  has  a  Chancellor  received  the  Great  Seal  unaer  greater 
disadvantages.     The  subject  of  law  reform  was  in  the  front  rank  of  uigent 

Eublic  (questions ;  but  it  owed  its  position,  not  to  the  action  of  reformers  who 
ad  indicated  the  kind  of  reform  which  was  wanted,  but  to  an  agitation  which, 
by  clamouring  for  an  immediate  remedy,  made  calm  deliberation  and  cautious 
preparation  impossible.  The  introduction  of  some  measure  or  other  became 
imperative,  and  Lord  Hatherley  was  goaded  on  to  sacrifice  himself  to  the 
•  necessities  of  the  administration,  the  result  being  that  he  was  torn  to  pieces, 
not  only  by  the  enemies  of  the  Government,  but  by  every  lawyer  in  the  House 
who  had  sufficient  industry  to  detect  the  inadequacy  of  the  Chancellor's  scheme.^ 

There  has  of  course  been  no  doubt  as  to  Lord  Hatherley's  suc- 
cessor on  the  woolsack  Sir  Eoundell  Palmer  has  for  years  been 
designated  for  the  first  place  in  the  legal  hierarchy  by  the  unanimous 
voice  of  the  profession  and  of  the  country  as  well  as  by  his  distin- 
guished services  to  the  ministry.    His  selection  to  conduct  the 
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pleadings  for  his  country  before  the  arbitration'  tribunal  was  a 
marked  recognition  of  his  professional  and  political  rank ;  but  all 
are  aware  that  he  might  have  been  Lord  Chancellor  four  years  ago, 
if  the  Irish  Church  question  had  not  barred  the  way.  Since  that 
remarkable  preference  of  principle  to  place,  when  he  might  so 
easily  have  compromised  with  his  conscience,  his  character  stands 
still  higher  than  before.  No  Chancellor  has  ever  accepted  the 
Great  Seal  with  greater  opportunities,  with  a  greater  weight  of 
legitimate  influence  to  back  him,  and  with  a  more  general  confi- 
dence in  his  success.  But  even  Sir  E.  Palmer's  character  and 
influence  will  not  allow  the  Government  any  longer  to  hold  aloof 
from  law  reform.  The  country  expects  that  this  question  will  be 
dealt  with  instantly  §ind  thoroughly.  'The  Attomey-Generars 
unexpectedly  vigorous  address  at  Plymouth,  and  Sir  George  Jessel's 
apologetic  speech  at  Dover,  indicate  that  the  official  mind  at  length 
accepts  the  necessity  of  law  reform.  Sir  John  Coleridge  indeed 
attempted  to  prepare  us  for  further  postponements  by  pointing  out 
how  much  the  Government  had  already  undertaken  to  do  in  the 
coming  Session,  and  how  hopeless  it  was  to  think  of  doing  more. 
It  is  not  probable  however,  that  the  new  Lord  Chancellor  will  be 
content  to  spend  the  first  year  of  his  official  life  in  dignified  indo- 
lence. 

The  obstructive  party  will  not  find  any  aid  or  comfort  in  Lord 
Selbome.  He  has  indeed  been  cautious  in  expressing  opinions 
on  the  larger  questions  of  law  reform ;  but  he  is  understood  to 
hold  progressive  views  on  the  most  important  of  all — the  fusion 
of  law  and  equity.  His  firm  and  energetic  conduct  in  regard 
to  legal  education  in  opposition  to  a  great  array  of  professional 
opponents,  shows  that  he  will  not  be  found  wanting  when  the 
time  comes  for  action.  In  dealing  with  the  reconstruction  of  the 
Judicature,  and  especially  with  the  Appellate  Courts,  he  will  be 
encumbered  by  no  responsibility  arising  from  the  unfortunate 
measures  introduced  by  Lord  Hatherley.  He  had  no  personal  or 
official  connection  with  these  bills.  He  will  start  fair  therefore, 
and  will  be  warned  off  by  the  consentient  voice  of  the  Bar  and  the 
public  from  the  maze  of  compromises  in  which  his  predecessor  so 
vainly  entangled  himself.  Nothing  can  be  gained  in  attempting  to 
reconstruct  our  appellate  tribunals  by  a  weak  desire  to  conciliate 
the  Law  Lords.  Lord  Selborne  must  take  a  bold  course  in  judiciary 
reform,  and  then  we  shall  see  whether  the  Law  Lords  have  courage 
to  oppose  themselves  to  the  will  of  the  country  and  to  the  judg- 
ment of  the  legal  profession  by  refusing  to  follow  him.  The  same 
policy  will  prove  the  surest  and  safest  in  dealing  with  the  con- 
solidation of  all  the  superior  tribunals  of  law  and  equity  into  a 
single  High  Court  with  a  uniform  procedure. 

The  difficulties  attending  the  managenient  of  local  business  are 
greater,  and  there  is  a  very  general  agreement  in  the  opinion  that 
the  Boyal  Commission  on  Judicature  did  not  give  sufficient  con- 
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sideration  to  the  effects  of  the  proposed  localisation  of  justice  when 
the  last  report  was  issued.  Sir  R  Palmer  signed  that  report,  bat 
it  is  not  easy  to  believe  that  he  contemplates  with  equanimity  the 
breaking  up  of  the  central  bar.  No  doubt  the  circuit  system  as  at 
present  cod  ducted  is  unsatisfactory  to  civil  suitors  in  the  larger 
centres  of  commercial  activity,  while  the  infrequency  of  the  gaol 
deliveries  is  a  cause  of  cruel  hardship  in  the  administration  of  the 
criminal  law.  But  can  no  remedy  be  devised  for  these  defects 
short  of  the  disruption  of  that  professional  organisation  which  has 
kept  our  judiciary  so  pure  ?  If  any  such  can  be  found,  the  new  Lord 
Chancellor  may  be  asked  to  pause  before  adopting  the  extreme  mea- 
sures recommended  by  the  Judicature  Commission.  In  the  mean- 
time there  are  many  parts  of  this  question  of  law  reform  in  regard 
to  the  expediency  of  which  no  doubts  exist,  and  which  may  be 
cleared  out  of  the  way  at  once. 

Lord  CockhurrCs  Life  of  Jeffrey  and  Memorials. — Our  readers  will 
be  glad  to  learn  that  Messrs.  Black  are  about  to  publish  new 
editions  of  Cockbum's  "  Life  of  Jeflrey,"  and  Cockbum's  "  Memoirs 
of  his  Time."  The  latter  has  been  for  some  time  out  of  print,  and 
difficult  to  be  had.  In  republishing  it,  we  trust  the  publishers  will 
insert  any  passages  in  the  original  manuscript,  not  included  in  the 
original  edition.  There  is  a  wide-spread  belief  that  certain  para- 
graphs were  suppressed,  no  doubt  with  the  best  of  motives,  and  out 
of  deference  to  the  feelings  of  persons  then  living;  but  sixteen 
years  have  elapsed  since  the  work  was  brought  out,  and  no  good 
reason  can  now  be  urged  for  longer  withholding  the  omitted  pass- 
ages. Cockbum*s  stories  are  so  unique  and  racy,  that  it  is  much 
better  to  read  them  in  his  own  vigorous  dialect  as  he  wrote  them, 
than  to  have  them  diluted  from  mouth  to  mouth,  and  handed  down 
to  posterity  by  the  uncertain  memory  of  tradition.  In  the  preface 
to  the  second  edition  of  his  "  Life  of  Jeffrey,"  it  is  stated,  that 
several  letters  of  his  were  then  withheld  from  publication.  We 
trust  these  will  be  added  in  the  new  edition,  and  a  search  made 
for  othera  which  are  known  to  exist  Jeffrey  was  a  fluent  corres- 
pondent, and  letter-writing  was  one  of  his  favourite  amusements. 
We  would  also  suggest  that,  to  make  these  works  complete,  tliere 
ought  to  be  prefixed  to  the  "  Memoirs,"  a  short  life  of  Cockbum. 
Such  a  life,  if  well  written,  would  be  interesting  not  only  to  the 
profession  but  to  the  general  public,  and  supply  what  has  been 
long  felt  to  be  a  want  in  legal  biography. 

Powers  of  SJuriffs  under  tJie  Public  Health  Act. — It  is'understood 
that  some  of  the  most  important  provisions  of  this  Act  remain 
inoperative  in  consequence  of  the  timidity  of  Sheriffs,  in  exercis- 
ing the  powers  conferred  upon  them  to  remedy  the  laches  of 
the  Local  Authorities.  We  are  glad  to  publish  in  our  present 
issue  a  judgment  of  the  Sheriff-  of  Orkney  and  Shetland,  which  we 
hope  will  inspire  with  adequate  courage  the  Sheriffs  of  many 
populous  places  to  cause  the  removal  of  offensive  nuisances.     We 
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confess  that  the  words  of  the  statute  seem  to  be  as  clear  as  necessary, 
and  that  only  the  bad  mental  habits  acquired  by  the  vicious  practice 
of  our  Courts  in  such  matters  could  have  allowed  the  Sheriffs 
and  the  Board  to  doubt  for  a  moment  as  to  their  power  and  duty  in 
such  cases.  The  96th  section  provides  that  where  the  Local 
Authority  neglects  its  duty  to  remove  nuisances,  certain  specified 
parties  may,  after  notice, "  apply  to  the  Sheriff  by  summary  petition, 
and  the  sheriff  shall  thereupon  inquire  into  the  same,  and  may  make 
such  decree  as  shall  in  his  judgment  be  required  to  enforce  the  re- 
moval or  remedy  of  the  nuisance,  or  otherwise  to  compel  execution 
of  or  carry  out  the  provisions  and  purposes  of  this  Act.  and  may 
appoint  the  same  to  be  carried  into  effect  by,  and  at  the  sight  of 
such  persons  as  he  may  think  fit,  and  at  the  expense,"  &c.  Similarly 
the  98th  section  says  that,  "  Tn  any  place  within  the  jurisdiction  of 
a  Local  Authority  the  Procurator-Fiscal  of  a  Sheriff  Court,  on  the 
Board  being  satisfied  that  the  Local  Authority  have  made  default 
in  doing  their  duty,  may,  with  the  approval  of  the  Lord  Advocate, 
institute  and  follow  out  proceedings  for  compelling  them  to  do  their 
duty,  and  may  institute  and  follow  out  any  proceeding  which  the 
Local  Authority  of  such  place  might  institute  with  respect  the  re- 
moval of  nuisances  or  otherwise."  It  is  said  that  a  difficulty  has 
been  felt,  because  the  Act  gives  no  special  power  to  the  Sheriff  to 
make  remits  and  take  other  steps  for  ascertaining  the  facts  and 
getting  the  operations  performed.  But  it  is  difiicult  to  understand 
why  an  omission  of  that  kind  should  prevent  obedience  to  a  plain 
injunction  of  the  Legislature.  We  trust  that  no  such  diflBculty  will 
be  felt,  now  that  the  Sheriff  of  Caithness,  Orkney,  and  Shetland  has 
set  an  example  of  straightforward  execution  of  the  law.  We  are 
glad  to  notice  that  the  Board  of  Supervision  has  also  resolved  to  try 
whether  it  can  compel  the  Local  Authority  of  Montrose  to  introduce 
a  proper  system  of  drainage,  and  for  that  purpose  has  presented  a 
summary  petition,  under  sec.  97,  to  the  Court  of  Session. 

The  Expected  Act  of  Sederunt. — Nothing  has  yet  been  heard  of  the 
Act  of  Sederunt  which  the  Bar  humbly  asked  for  last  summer  with 
the  view  of  expediting  Outer  House  procedure.  The  immediate 
purpose  of  the  Act  is  to  prevent  delay,  ftnd  in  that  view  it  cannot 
be  too  earnestly  prayed  for.  But  perhaps  its  most  salutary  effect 
would  be  in  dividing  the  business  among  a  larger  number  of  counsel, 
and  thus  in  ameliorating  the  tone  of  the  Bar,  for  it  would  do  some- 
thing to  assuage  that  selfishness  and  that  grasping  greed  that  a 
monopoly  never  fails  to  engender.  When  a  tew  men  of  extensive 
connection  can  control  the  business,  a  large  number  of  men  must  be 
absolutely  excluded  from  the  work.  The  harvest  reaped  by  the 
fortunate  men  is  a  rich  one,  and  those  who  enjoy  it  grudge  an 
atom  of  it  to  the  briefless.  Suitors  will  retain  the  most  popular 
advocates,  even  at  the  risk  of  not  receiving  the  services  which  they 
pay  for ;  and  it  would  really  operate  for  the  public  benefit  if  this 
mania  were  impossible  of  gratification.     This  monopoly  is  most 
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unduly  fostered  by  some  Courts  in  England,  where  it  has  lately 
been  the  subject  of  much  conmient,  and  it  is  most  conspicuously 
illustrated  by  a  City  Court  under  the  jurisdiction  of  the  Lord  Mayor. 
Over  that  Court  the  Common  Serjeant  at  present  presides,  and  it 
is  on  record  that  he  has  absolutely  adjourned  his  Court  and  altered 
the  fixed  days  for  sitting  to  suit  the  convenience  of  two  counsel 
who  absorb  nearly  the  whole  of  a  very  large  business.  The  Court 
of  Session  presents  every  day  the  same  spectacle,  for  it  seldom 
happens  that  at  least  one  Outer  House  Judge  does  not  adjourn  his 
Court  and  go  home  a  long  time  before  the  recognized  time  of  rising 
in  consequence  of  the  absence  from  other  engagements  of  some 
over-employed  counsel  For  any  suitor,  however  humble,  to  be  de- 
layed a  single  day  to  suit  the  convenience  of  counsel — to  enable 
counsel  to  earn  ten  guineas  instead  of  five — seems  too  monstrous  to 
be  countenanced.  The  result  of  this  is  that  the  large  Junior  Bar 
which  attends  the  Court  is  kept  at  arm's  length,  and  only  oc- 
casionally trench  upon  the  unhcEdthy  monopoly  which  prevails. 

Erain-work  on  the  Bench, — In  an  article  with  this  title,  after  a 
detailed  statement  of  the  demands  on  the  working  powers  of  the 
judicial  bench,  assuming  that  every  judge  is  fully  up  to  his  work, 
our  contemporary  the  Laio  Times  remarks :   "  It  will  be  easily  un- 
derstood, however,  that  there  are  few  judges  so  well  fortified  by 
knowledge  as  the  lamented  Mr.  Justice  Willes.    Laborious  reference 
to  authorities  is  frequently  necessary  before  satisfactory  judgments 
can  be  delivered,  and  so  conscientious  are  our  judges  as  a  rule,  that 
to  satisfy  suitors  that  due  attention  has  been  given  to  their  cases  as 
presented  to  the  court,  they  will  deliver  lengtliy  judgments,  setting 
forth  their  reasons,  although  it  is  well  known  that  the  whole  cause 
will  be  shortly  fully  argued  again  before  a  court  of  appeal    As 
pointed  out  by  Lord  Chief  Justice  Bovill  in  the  Tichborne  case,  the 
preparation  of  judgments  necessitates  labour  protracted  long  after 
the  rising  of  the  Court,  and  very  often  carried  far  into  the  night 
And  the  demands  of  Nisi  Prius,  more  particularly  on  heavy  circuits 
like  the  Northern,  are  sometimes  excessive.    During  the  assize  week, 
which  may  be  said  to  have  broken  the  strength  of  Mr.  Justice 
Willes,  we  are  informed  that  the  judges  in  the  attempt  to  get 
through  the  work,  did  not  hestitate  to  sit  beyond  the  usual  hour, 
and  the  late  judge  himself,  on  one  of  the  last  days  of  the  circuit, 
was  engaged  from  9  to  12  P.M.  in  summing  up  a  case  to  the  jury. 
Save  in  caicses  ciUbi^es  the  public  hears  nothing  of  this  gratuitous 
work — work  honestly  done  to  save  the  administration  of  the  law 
the  scandal  of  reproach  for  its  delays,  and  to  save  suitors  the  cost 
and  vexation  of  being  thrown  over  from  assize  to  assize.      It  is 
fortunate  for  the  country  that  it  possesses  judges  who  entertain 
such  lofty  ideas  of  their  duty,  but  it  is  quite  another  question 
whether  the  country  should  ceJmly  look  on  while  the  best  intellects 
of  the  bench  are  strained  to  the  utmost  capacity  of  endurance,  and 
a  calamity  happens  which  is  irreparable  and  deplorable. 

'*  In  answer  to  these  observations,  it  may  be  urged  that,  as  a  role. 
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our  judges  live  long  and  enjoy  good  health.  This  is  true  to  a  cer- 
tain extent;  but  it  must  be  remembered  that  those  members  of  the 
profession  who  attain  to  the  bench  frequently  owe  their  success  in 
a  measure  to  the  possession  of  a  fine  constitution,  for  success  of  the 
kind  which  leads  to  the  bench  almost  necessarily  demands  great 
capacity  for  labour.  And  doubtless  owing  to  this  fact  our  judges, 
notwithst-anding  their  great  and  anxious  labours,  do  as  a  rule  pre- 
serve life  and  health  to  a  good  age.  But  ought  we  to  retain  a 
system  which  assumes  a  strong  vital  force  in  the  material  compos- 
ing its  machinery?  To  judge  by  the  niggard  economy  of  the 
Government  in  limiting  the  numerical  force  of  the  Courts,  the 
supply  of  strong  constitutions  is  apparently  regarded  as  inex- 
haustible. Now  that  we  have  the  terrible  warning  afforded  by  the 
collapse  of  Mr.  Justice  Willes  fresh  in  our  minds,  we  may  point 
backward  a  few  years  to  the  deaths  at  an  early  period  of  their 
judicial  career  of  Mr.  Justice  Shee  and  Mr.  Justice  Hayes.  An 
opinion  prevailed  at  the  time  that  in  each  ease  the  work  had  been 
too  severe  for  constitutions  which  had  already  been  taxed  during  a 
lengthened  period  of  practice  at  the  bar.  Whether  this  be  so  or 
not,  the  fact  that  they  died  within  a  comparatively  short  period  of 
their  elevation  to  the  bench  remains. 

"  Taking  into  consideration,  therefore,  the  actual  work  which  has 
to  be  done  by  the  judges  and  the  experience  which  we  have  had 
during  the  last  few  years,  we  come  to  the  conclusion  that  in  these 
days  of  heavy  causes  and  great  pressure  of  business,  the  position 
of  a  judge  is  one  in  which  brain-work  may  be  very  easily  carried  to 
excess.  This  observation  applies  equally  to  some  county  Court 
judgeships.  Consequently,  inasmuch  as  the  country  has  a  direct 
and  pecuniary  interest  in  the  lives  of  its  best  men,  it  is  a  very 
serious  question  whether  the  legislature  should  not  turn  its  atten- 
tion to  adjusting  the  burden  of  public  work  with  greater  regard  to 
the  capacity  for  ^bearing  it.  This,  at  least,  is  a  matter  to  be  con- 
sidered in  rearranging  our  Courts  and  amending  our  system  of  legal 
procedure." 

"  Facilities  "  for  Judicial  Resignation. — The  speeches  of  Judges 
at  their  first  appearance  in  the  Courts  over  which  they  preside 
seldom  contain  anything  that  might  not  as  well  or  better  have  been 
left  unsaid.  But  Mr.  Eupert  Kettle,  a  County  Court  Judge,  has 
said  some  things  both  novel  and  useful  at  the  Stourbridge  County 
Court,  which  has  been  lately  added  to  his  jurisdiction.  Some  of 
these  topics  are  not  very  interesting  to  Scotch  lawyers ;  but  he  did 
make  some  remarks  of  very  considerable  value  to  us  when  he  spoke 
of  his  predecessor,  who  was  in  feeble  health  such  as  to  disable  him 
for  the  efficient  discharge  of  his  duty. 

"  It  may  be  thought  by  some,"  said  Mr.  Kettle,  "  that  under  the  circumstances 
in  which  Mr.  Dinsclale  found  himself  placed  in  regard  to  the  condition  of  his 
liealth,  it  would  have  heen  judicious  to  resign  his  office  as  judge  of  this  court 
But  those  whom  I  have  the  honour  to  address  will  know  from  their  familiarity 
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with  the  Act  of  Parliament  how  extremely  difficult  it  is  for  a  County  Court 
Judge  to  resign,  and  particularly  for  a  man  who  has  any  hope  in  his  own  bodily 
conmtion.  from  a  conversation  I  had  with  Mr.  Dinsdale  I  believe  that  up  to 
the  last  he  was  never  without  hope  that  his  health  might  be  so  far  restored  that 
he  would  be  able  to  discharge  his  judicial  office,  and  this  belief  and  a  delicate 
sense  of  personal  honour  prevented  him  availing  himself  of  the  provision  of  the 
Act  by  retiring  into  private  life  and  devoting  himself  to  those  literary  studies 
which  were  so  congenial  to  his  taste.  I  trust  this  mention  of  Mr.  Dinsdale's 
actual  condition  may  be  satisfactory  to  the  practitioners  of  this  court  and  to  the 
public ;  and  that  it  may  be  some  comfort  and  consolation  to  those  who  suffer  so 
much  from  his  loss.  I  know  that  Mr.  Dinsdale's  is  not  a  singular  case  in  res- 
pect to  resignation.  It  is  not  the  first  nor  the  second  instance,  where,  from  the 
peculiar  provisions  of  this  Act  of  Parliament,  judges  have  been  deterred — I 
speak  advisedly — from  resigning.  I  say  men  have  been  deterred  from  resigning 
in  consequence  of  the  stringent  provisions  of  the  Act  of  Parliament.  I  think 
that  when  any  alterations  are  made  it  would  be  a  great  improvement  if  provi- 
sion were  made  for  gentlemen  submitting  their  cases  to  the  authorities  when 
they  found  themselves  incompetent  to  diBchai^  ^^Uj»  efficiently,  and  without 
pain  to  themselves,  the  duties  of  their  judicial  position — or  after  they  had  held 
office  for  a  certain  number  of  years.'' 

In  Scotland  we  are  familiar  with  many  cases  in  which  it  seems 
to  be  "  extremely  difficult  for  Judges  to  resign,"  And  it  certainly 
would  be  desirable  that  some  provision  should  be  made  for  *'  gentle- 
men submitting  their  cases  to  the  authorities  when  they  find 
themselves  incompetent  to  discharge  fully,  efficiently,  and  without 
pain  to  themselves,  the  duties  of  their  judicial  position."  We  ven- 
ture to  add  that  the  initiative  in  such  cases  should  not  be  confined 
to  the  Judges  themselves,  and  that  the  conditions  specified  by  Mr. 
Kettle  should  be  enlarged  so  as  to  include  "  pain  to  the  public,"  or 
to  those  practising  before  them,  as  well  as  pain  to  themselves.  Any 
new  enactment  might  also  be  guarded  by  a  proviso  that  a  resigna- 
tion intimated  within  a  year  after  a  change  of  ministry  should  be 
accompanied  by  the  loss  of  a  year's  pension. 

Sir  John  Coleridge  on  Law  JReform. — The  PcUl  Mall  Gcusette  gives 
the  following  summary  of  Sir  John  Coleridge's  proposals  for  Law 
Beform  in  his  address  to  the  Social  Science  Association.  It  is  as 
follows : —  • 

"  1.  All  law  is  either  substantive  law  or  procedure. 

"  2.  As  the  Law  of  procedure  depends  upon  substantive  law,  the 
first  step  to  be  taken  is  the  codification  of  the  substantive  law. 

"  3.  This  might  be  effected  simply  enough  if  the  country  is  in 
earnest  about  it,  and  is  prepared  to  pay  for  It.  Tins  is  the  true 
and  only  sufficient  way  of  fusing  law  and  equity. 

"  4  In  the  meantime,  fuse  law  and  equity  by  investing  each  set 
of  courts  with  the  jurisdiction  of  the  other  set. 

"  5.  Deal  separately  with  the  question  of  a  Court  of  Appeal,  by 
having  a  court  of  eight  members,  *  of  which  all  existing  law  lords 
shall  be  ex  officio  unpaid  members,'  to  sit  regularly  if  necessary  in 
two  divisions  to  do  the  work  of  the  House  of  Lords,  the  Judicial 
Committee,  and  the  Exchequer  Chamber,  and  possibly  to  dispose 
of  the  intermediate  Chancery  appeals  as  welL 
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"  6.  Do  not  break  up  the  existing  Central  Bench  and  Central 
Bar  by  establishing  the  system  of  local  courts  proposed  by  the 
Judicature  Commission." 

The-  Parliament  Hovse  Book  for  1872-73. — We  have  received  the 
48th  issue  of  Mr.  Bumess's  excellent  publication.  There  is  no 
■work  of  equal  compass  in  which  the  Scotch  lawyer  can  find  so 
much  information  for  everyday  use ;  and  in  saying  so  we  mean  to 
recommend  it,  as  an  office  table  manual  not  less  necessary  than  the 
ubiquitous  Oliver  and  Boyd,  to  the  county  lawyer  still  more  ear- 
nestly than  to  the  Edinburgh  agent.  County  agents  are  every  year 
getting  into  more  intimate  relations  with  the  Supreme  Court,  and 
they  cannot  too  soon  make  themselves  practically  acquainted  with 
its  forms  and  rules.  They  will  also  find  in  the  Parliament  House 
Book  a  number  of  Acts  of  Parliament  and  of  Sederunt  bearing  on 
general  business,  which  they  ought  always  to  have  at  hand. 

The  Usages  of  Brokers, — ^The  case  of  Moll^tt  v.  Robinson  now 
depending  in  the  House  of  Lords,  on  appeal  from  the  Courts  of 
Common  Pleas  and  of  Exchequer  Chamber,  shows  how  difficult  it 
is  to  establish  a  commercial  usage,  and-  how  large  business  affairs 
are  often  transacted  in  which  the  parties  have  no  clear  under- 
standing of  the  legal  meaning  of  their  contracts.  The  defendant's 
argument  is  said  by  the  Economist  to  assail  the  whole  theory  on 
which  the  broking  business  in  London  is  conducted,  and  the  case 
therefore  deserves  careful  attention.  The  question  was  simply 
whether  the  usage  of  brokers  in  certain  trades  entitles  the  broker 
to  assume  the  entire  responsibility  with  the  seller  from  whom  he 
purchases,  and  consequently  to  make  what  is  practically  an  inde- 
pendent contract  between  himself  and  the  client  for  whom  he  acts  ? 
The  current  notion  of  a  broker  is  that  he  is  a  mere  agent  who 
negotiates  a  contract  between  two  principals,  for  one  of  whom  he 
acts,  and  that  .he  incurs  no  responsibility.  There  are  however 
large  trades  in  which  this  notion  has  been  modified,  the  custom 
being  for  the  broker  not  to  disclose  his  own  principal  to  the  third 
party  with  whom  he  deals,  and  sometimes  even  not  to  disclose  the 
name  of  the  third  party  to  his  own  principal  It  has  been  found 
convenient  for  both  sides  to  know  their  broker  only :  the  outsiders, 
knowing  nothing  of  the  people  in  the  market  with  whom  the  broker 
deals,  prefer  the  responsibility  of  the  man  whom  they  do  know,  and 
the  market  people  also  prefer  the  broker  from  a  coiTesponding  ig- 
norance of  those  whom  he  represents.  But  this  modification  of  a 
broker's  duty,  according  to  the  case  before  us,  has  not  till  now  been 
legally  investigated,  and  the  Judges  of  the  Court  of  Exchequer 
Chamber  are  divided  on  the  question  whethei  contracts  made  upon 
the  faith  of  it  are  valid. 

The  facts  were  that  the  defendant,  a  Liverpool  merchant,  on  2d 
April  1869,  instructed  the  plaintiffs,  who  are  brokers  in  London,  to 
buy  for  him  50  tons  of  tallow  at  the  best  price  they  could.    Hav- 
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ing  other  similar  orders,  they  contracted  with  a  firm  of  tallow  im- 
porters, Simpson  and  Co.,  for  150  tons  of  the  required  quality,  and 
sent  the  defendant  a  contract  note  for  his  50  tons.  Afterwards, 
before  settlement  came  to  be  made,  they  had  other  transactions, 
both  of  purchase  and  sale,  with  Simpson  and  Co.  for  other  clients, 
which  they  settled  by  a  set-off  one  against  the  other,  and  in  the 
end  they  tendered  the  defendant  50  tons  of  tallow  of  the  quality  he 
had  bought.  In  the  meantime  Simpson  and  Co.  had  failed,  and  the 
price  having  fallen,  and  the  defendant  finding  out  that  no  specific 
contract  had  been  made  on  his  behalf  with  Simpsons',  repudiated 
the  contract,  and  refused  to  receive  the  tallow  tendered.  He  knew 
nothing,  he  said,  of  the  so-called  London  usages  in  defence  to  an 
action  for  non-acceptance  of  the  tallow,  and  cohtended  that  the 
plaintiffs,  having  been  employed  by  him  as  brokers,  had  instead 
made  themselves  sellers  to  him  on  their  own  account  by  executing 
the  commission  in  the  way  described.  No  specific  contract  had 
been  made  on  his  account,  and  this  he  was  entitled  to  have  made. 
In  short,  the  defence  really  was  that  the  plaintiff",  the  broker,  had 
no  principal,  but  was  himself  the  seller  of  the  tallow.  The  plaintiflf 
admitted  the  facts,  but  relied  on  the  fact  that  the  tallow  tendered 
was  obtained  by  him  6o?wi,/We,  and  in  accordance  with  the  estab- 
lished usag6  of  the  market,  without  any  profit  to  him  beyond  his 
commission. 

The  Court  of  Common  Pleas  was  equally  divided,  Bovill,  C.  J.,  and 
Montagu  Smith,  J.,  holding  that  the  usage  was  valid,  and  Willes,  J., 
and  Keating,  J.,  that  it  was  not,  the  result  being  that  the  plaintiff, 
who  had  obtained  a  verdict  subject  to  a  rule  nisi,  afterwards  granted 
for  setting  aside  the  same,  retained  his  verdict.  The  case  in  error 
left  the  matter  precisely  in  statu  quo,  for  there  the  court  was  also 
equally  divided,  the  juniors,  Cleasby,  B.,  Hannen,  J.,  and  Mellor,  J., 
deciding  that  the  custom  was  not,  and  the  seniors,  Blackburn,  J., 
Channell,  B.,  and  Kelly,  C.B.,  that  it  was  valid. 

The  case,  it  will  be  seen,  is  somewhat  similar  to  that  of  Grissell 
V.  Bristowe,  where  the  usage  of  the  Stock  Exchange,  with  respect 
to  splitting  contracts  and  setting  off  sales  against  purchases,  was 
unanimously  affirmed  by  the  Exchequer  Chamber  overruling  the 
judgment  of  the  Couit  of  Common  Pleas. 

After  weighing  the  arguments  from  expediency,  the  Economist, 

in  discussing  the  judgment,  arrives  at  the  conclusion  that  there  is 

"  no  objection  to  the  law  recognising  a  usage  which  has  grown  up  most  natur- 
ally through  the  exigencies  of  business,  and  which  presents  so  many  conveniences. 
Only  we  should  liKe  to  see  it  made  quite  clear  what  the  responsibility  of  the 
broker  is.  This  is  essential  to  public  security,  where  there  is  no  specific  con- 
tract binding  both  the  so-called  principals  ;  but  the  question,  as  the  law  now 
stands,  might  prove  a  very  serious  one.  The  brokers  on  the  Stock  Exchange, 
for  instance,  though  they  withhold  their  principals'  names  from  the  dealers,  give 
the  dealer's  name  to  the  principal,  and  woiila  be  inclined  to  hold  that  in  the 
event  of  the  dealer's  failure  they  are  not  responsible  for  his  default  They  were 
only  brokers,  they  "would  say,  and  though  usage  makes  them  resi^nsible  to  the 
jobber,  they  are  not  responsible  in  the  same  way  to  their  own  clients.     There 
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might  be  a  difficulty  in  exonerating  themselves  where  there  was  a  nnmher  of 
transactiond  to  be  set  off  one  against  the  other,  or  in  apportioning  the  loss  among 
their  aeveral  clients  ;  but  there  is  certainly  no  explicit  understanding  or  rule  of 
law  to  prevent  the  attempt  being  made.  The  simple  plan  would  be  to  treat  the 
broker  as  an  agent  with  a  dd  credere  commission,  guaranteeing  to  his  principal 
the  sales  which  he  makes,  or  the  delivery  of  goods  which  he  purchases,  ana  of 
course  dealing  as  principal  with  all  third  parties.  The  arrangements  of  modem 
business  require  tne  existence  of  such  intermediaries,  and  their  position  should 
be  defined  in  a  common  sense  way,  not  by  any  false  analogy  founded  on  the 
old  law  as  to  the  duties  of  a  broker  or  agent.  No  doubt,  if  the  law  were  thus 
clearly  understood,  brokers  might  be  inclined  to  stand  out  for  higher  commis- 
sions ;  but  practically  the  clear  ruling  of  the  law  in  the  sense  we  point  out 
would  not  put  them  in  a  much  worse  position  than  they  now  are,  and  the  dif- 
ficulty of  commission,  we  imagine,  would  be  easily  settled.  At  any  rate,  it 
would  seem  to  be  clear  that,  as  the  broker  does  not  give  his  principal  a  bind- 
ing contract  with  a  third  party,  his  own  responsibility  to  the  principal  should 
be  complete." 

And  Mr.  Justice  Blackburn,  who  is  fully  aware  of  the  serious 
responsibility  which  a  Court  of  law  assumes  when  it  sets  aside  a 
well  established  usage  of  trade  of  long  standing,  disposes  thus  of 
the  objections  to  the  plaintiff's  case : — 

^  In  the  present  case  .  .  .  there  is  no  contract  between  the  sellers  and  the 
defendant,  a  difficulty  which  would  have  been  avoided  if  there  had  been  two 
contract  notes.  But  the  custom  is  to  dispense  with  doing  so,  and  is  not  of  recent 
origin.  I  can  understand  that  the  dividing  of  a  lot  may  necessitate  some  negotia- 
tion and  trouble  so  as  sometimes  to  cause  a  bargain  to  be  lost  which  would  be 
made  if  the  whole  lot  were  taken  at  once  ;  and  I  can  easily  imagine  reasons 
why  the  broker  engaged  in  such  a  business  should  desire  to  have  every  facility 
for  purchasing  entire  lots,  though  the  quantity  may  not  precisely  correspond 
with  that  specified  in  the  order  of  any  of  his  constituents.  And  I  can  also 
understand  why  the  constituent  shoula  be  willing  to  give  every  facility  for 
uniting  his  order  with  that  of  others,  or  splitting  his  order  into  dififerent  parts, 
if  thereby  it  can  be  executed  more  promptly  or  on  more  favourable  terms.  I 
am  not,  therefore,  at  all  surprised  that  a  custom  has  sprung  up  with  the  object 
of  enabling  the  broker  to  make  his  contracts  more  promptly  and  more  cheaply 
than  he  could  do  if  obliged  to  make  his  contracts  for  the  precise  quantity  in  his 
order.  I  should  have  thought  that  these  objects  might  have  been  carried  out 
without  losing  the  advantages  derived  from  the  personal  responsibility  of  the 
principals  to  each  other ;  lor  instance,  by  the  delivery  of  separate  notes.  But 
no  one  not  personally  conversant  with  a  biLsiness  can  tell  what  little  things  are 
found,  in  practice,  to  be  important.  And  the  usage  of  the  trade  is  otherwise  ; 
that  is,  to  include  all  the  orders  in  a  contract  for  the  entire  quantity,  so  as  not 
to  require  a  contract  between  each  buyer  and  the  seller.  I  cannot  see  any  in- 
consistency between  this  modification  of  a  broker's  duty  and  his  employment 
as  a  broker.  That  employment  is,  in  consideration  of  his  commission,  to  use 
reasonable  care  and  skill  to  purchase  the  goods  as  cheaply  as  he  can,  not  exceed- 
ing his  constituent's  limits,  and  as  a  necessary  consequence  that  the  broker 
should  not  himself  have  any  interest  in  selling  the  goods,  so  as  to  put  his  duty 
to  obtain  the  goods  cheap  in  conflict  with  his  personal  interest" 

The  Select  Committee  on  Appellate  Jurisdiction, — The  report  of  the  Select 
Committee  of  the  House  of  Lords  upon  Appellate  Jurisdiction,  which  embodies 
Lord  Cairns'  scheme  for  reorganising  the  jurisdictions  of  the  Queen  in  Council 
and  of  the  House  of  Lords,  has  been  printed,  with  the  minutes  of  evidence 
taken.  If  the  Committee  had  had  to  consider  only  the  testimony  obtained 
from  the  witnesses  specially  siunmoned  before  them,  they  would  nave  had  a 
very  narrow  basis  indeed  for  their  scheme  of  reconstruction.  We  do  not  know 
what  principle  of  selection  was  used,  or  why  the  particular  witnesses  summoned, 
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and  no  others,  were  heard  before  the  Committee.  It  is  tnie  that  all  of  them 
were  men  able  to  give  the  most  valuable  information  upon  the  subject  under 
discussion.  Mr.  Keeve,  the  Registrar  of  the  Privy  Council,  and  Sir  J.  G. 
Shaw-Lefevre,  were  qualified  to  speak  from  their  official  experience  upon  the 
statistical  aspect  of  the  Appellate  business  before  the  two  tribunals  whose  work 
was  being  criticised.  And  the  former,  in  addition,  was  able  to  give  special 
inforniation  as  to  the  feelings  with  which  the  judgments  of  the  Privy  Council 
are  regarded  in  the  British  Colonies.  The  llord  Advocate,  as  well  as  Mr. 
Gordon,  the  Dean  of  the  Faculty  of  Advocates,  who  was  Lord  Advocate  during 
Mr.  Disraeli's  administration,  Mr.  Maclaurin,  a  Scotch  Parliamentary  agent  in 
London,  and  Mr.  Henry,  the  Vice-President  of  the  Scottish  Society  of  Solicitors, 
were  called  upon  to  speak  of  the  state  of  Scotch  Appellate  business,  and  of  the 
probability  of  getting  the  work  better  done  by  a  new  tribunal.  The  experience 
of  Sir  Bsunes  Peacock  at  Calcutta  was  drawn  upon  to  show  the  manner  in 
which  Indian  appeals  arise  and  are  determined,  and  Sir  H.  S.  Maine  was 
considted  upon  the  same  points.  Beyond  these  witnesses  no  other  was 
examined,  except  Mr.  William  James  Farrer,  of  the  firm  of  Farrer,  Ouvry,  and 
Co.,  who  was  selected  to  give  evidence  by  the  President  of  the  Law  Institution. 
It  is  somewhat  remarkable  that  out  of  this  mass  of  testimony,  Mr.  Farrer's  only 
could  be  considered  that  of  a  law  reformer,  for  Sir  Barnes  Peacock  and  Sir 
Henry  Maine  were  examined  only  upon  collateral  questions,  and  not  upon  the 
main  point  at  issue.  The  strong  Conservatism  of  the  legal  profession  in 
Scotland  in  regard  to  the  right  of  appeal  to  the  House  of  Lords  was  brought  out 
in  evidence  by  four  witnesses,  while  none  were  examined  upon  the  other  fide. 
It  is  true  that  the  inquiiy  was  considered  as  supplementary  to  that  of  the 
Committee  of  1866,  and  was  further  assisted  by  the  first  report  of  the  Judica- 
ture Commission.  Still  we  cannot  help  thinking  that  if  the  Committee  had 
not  been  determined  to  register  a  foregone  conclusion,  they  would  have  some- 
what extended  the  scope  of  their  investigations. 

The  strong  feeling  of  the  Scotch  lawyers  on  the  subject  of  Appellate 
jurisdiction  was  brought  out  all  the  more  forcibly  in  the  evidence,  because  the 
witnesses  were  of  different  political  opinions,  and  interested  in  different 
'  branches  of  the  legal  profession.  It  must  be  admitted,  however,  that  Mr. 
Gordon  and  the  Lo^  Advocate  were  completely  at  one  as  to  the  importance  of 
preserving  to  the  House  of  Lords  the  Appellate  jurisdiction  over  the  Scotch 
Courts,  and  the  objection  to  a  transfer  of  the  jurisdiction  for  the  House  of 
Lords  to  a  general  High  Court  of  Appeal,  was  avowedly  based  upon  sentiment. 
We  have  no  wish  to  undervalue  any  sentimental  grievances,  which  are  often  as 
dangerous  to  constitutional  harmony  as  any  more  practical  wrong.  But  a 
sentimental  grievance  of  this  kind,  even  if  it  does  exii«t  not  only  among  Scotch 
lawyers  but  amongst  the  Scotch  people,  whose  national  spirit  little  more  than  a 
century  ago  disturbed  the  Empire,  may  very  easily  be  overvalued.  For  the 
Scotch,  if  nationally  sentimental,  are  also  nationally  practical,  and  are  not 
likely,  whatever  their  lawyers  may  say  for  them,  to  refuse  a  real  benefit  because 
it  supplants  an  unsubstantial  tribute  to  their  national  pride.  The  notion  that 
an  appeal  to  the  House  of  Lords — that  is,  to  the  Peers  of  the  Realm — is  to  a 
body  as  much  Scotch  as  English,  flatters  national  vanity.  But  the  repugnance 
to  admitting  the  supremacy  of  an  Appellate  Court,  most  of  the  members  of 
which  would  probably  be  English,  is  just  such  a  bit  of  spurious  patriotism  as  a 
Rennible  nation  like  the  Scotch  ought  to  be  glad  to  get  rid  of.  The  Housa  of 
Lord^  as  a  Court  of  Appeal,  is,  as  everybody  knows,  not  the  mass  of  the  Peers  of 
the  Realm,  but  the  half-dozen  Law  Lords,  amonj]^  whom  there  happens  to  be  at 

E resent,  by  a  rare  and  fortunate  accident,  a  Scotch  and  an  Irish  Judge.  The 
ord  Chancellor  skilfully  drew  from  the  Lord  Advocate  a  strong  expression  of 
the  alleged  Scotch  feeling,  that  the  appeals  from  Scotland  should  be  heard,  not 
by  any  Court  composed  of  a  few  English  lawyers,  but  bv  the  House  of  Peers, 
one  of  the  estates  of  the  Realm,  and  then  asked  wbetlier  it  ''would  be 
appreciated  in  Scotland  if  the  House  of  Lords  were  to  resume  the  course  it  haa 
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foT  some  time  abandoned,  of  the  Peers  voting  in  a  body  upon  appeals, 
irrespective  of  their  being  members  of  the  legal  profession,  and  accustomed  to 
legal  inquiries  ?"  The  Lord  Advocate  of  course  replied  that  he  had  never  con- 
templated the  possibilitv  of  such  a  thing.  So  that,  after  all,  the  Scotch  appeals 
are  practically  Drought  before  a  Court  composed  of  very  much  the  same  men 
who  would  sit  upon  a  High  Appellate  Court  Mr.  Qordon  pressed  the  same 
sentimental  argument,  the  reality  of  which  was  very  strongly  afBbmed  by  Mr. 
Maclaurin,  but  the  latter  gentleman  was  unforttmately  moved  to  give  a  reason 
for  his  faith.  He  insisted  that  the  Scotch  people  would  have  no  confidence  in 
a  Siipreme  Court,  because  the  causes  for  Scouand  would  probably  be  decided 
by  Engli^  Judges  who  had  no  experience  of  Scotch  business,  original  or 
appellate.  When  it  was  pointed  out  that  the  House  of  Lords  is  practically  a 
committee  of  English  lawyers  deciding  Scotch  causes  with  the  present  almost 
accidental  assistance  of  Lord  Colonsay,  Mr.  Madaurin  answered  that  the  Law 
Lords  had  mostly  had  experience  in  Scotch  appeals.  He  failed  to  show,  how- 
ever, any  reason  why  such  experience  should  not  be  made  available  for  the 
proposed  Supreme  Appellate  Court.  Nor  did  the  Loid  Advocate,  who 
attempted  to  support  ttiis  sentimental  argument  by  one  of  a  more  practical 
kind,  succeed  in  showing  that  Scotch  Appeals  would  not  receive  from  tlie 
proposed  High  Court  the  same  deliberate  nearing  that  they  receive  from  the 
House  of  Lords.  The  Lord  Advocate  spoke  with  a  slight  undertone  of  contempt 
of  the  ordinary  courts  of  law  that  hear  cases  continually,  and  "  despatch  the 
business  with  a  rapidity  which  is  somewhat  in  contrast  with  the  proceeding  of 
the  House  of  Lords  in  Scotch  Appeals.''  Such  deliberation  commends  itself 
rather,  it  may  be  supposed,  to  lawyers  than  to  laymen,  and  has  perhaps  not  a 
little  to  do  with  the  neavy  bills  for  Counsels'  fees,  which  form  an  unpleasant 
item  in  the  cost  of  proceedings  before  the  House  of  Lords.  Mr.  Young,  how- 
ever, did  not  attempt  to  explain,  in  reply  to  the  Lord  Chancellor,  why  five 
Judges,  sitting  contmuously  for  five  days  in  the  week  at  least,  should  hear 
appeals  less  patiently  or  less  deliberately,  or  acquire  less  knowledge  of  the 
Scotch  law  tnan  three  sitting  four  days  in  the  week.  In  point  of  fact,  the 
practical  objections  were  of  the  most  flimsy  character  depending  almost  entirely' 
upon  theoretical  conceptions,  most  of  them  completely  illusory,  respecting  the 
new  Appellate  Jurisdiction.  As  for  the  sentimental  objection,  it  is  remarkable 
that,  though  the  Scotch  lawyers  now  make  much  of  the  Appellate  Jurisdiction 
of  the  Peers  as  a  symbol  of  their  national  independence  and  a  relic  of  their 
historic  autonomy,  that  jurisdiction  was  itself  an  innovation  introduced  after 
the  Act  of  Union,  and  when  it  was  first  exercised,  when  Lord  Somers  and 
another  English  Judge  reversed  the  decisions  of  the  Court  of  Session,  the 
Scotchmen  of  that  day  were  even  more  indignant  than  any  Scotch  lawyer 
could  now  profess  to  be  at  the  constitution  of  a  High  Court  of  AppeaL  And 
the  reason  why  the  jurisdiction  never  existed  in  Scotland  is  plam.  In  that 
country  there  was  no  separation  of  the  Lords  from  the  Commons.  The  three 
estates  of  the  Realm  met  together  and  acted  together,  and  had  no  control  over 
the  Judges,  except  by  way  of  impeachment  There  is  not  even  a  historical 
foundation  for  the  sentiment  to  which  the  Lord  Advocate  appeals  in  organising 
resistance  to  the  movement  for  establishing  a  Supreme  Appellate  Court  It  is 
quite  certain,  we  should  believe,  that  tne  Scottish  people,  when  they  give 
attention  to  the  matter,  will  soon  perceive  the  unreality  of  the  cause  which  their 
legal  champions  are  fighting  for.  But  the  mischief  that  the  resistance  of  the 
Scotch  bar  may  do  is  shown  by  the  fact  that  their  adherence  to  the  existing 
state  of  things  is  set  in  the  fore-front  of  the  report  upon  which  Lord  Caimsr 
disappointing  and  unpracticable  scheme  is  based. — Economist. 

The  Extradition  of  OriminaU, — The  case  of  Louis  Wasowski,  a  Pole,  who  was 
charged  at  the  Mansion-house,  this  week,  with  the  unlawful  possession  of  Rus- 
sian notes  for  3,000  roubles,  brings  out  a  curious  absurdity  in  mtemational  laws 
respecting  extradition.  It  came  out  that  the  real  charge  against  the  accused  was 
that  he  lud  stolen  tiie  notes  in  Russia ;  but  the  ofiEence  having  been  committed 
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abroad  he  cannot  be  tried  beie,  nor  can  lie  be  sent  back  to  Russia,  as  we  bave  no  ex- 
tradition  treaty  with  that  country.  Ultimately  the  prosecution  was  abandoned 
on  the  notes  being  delivered  up  to  the  prosecutor.  Such  a  result  is  undoubtedly 
a  scandal.  If  the  case  had  been  one  in  which  the  accused  was  guilty,  the  result 
would  have  been  that  our  laws  as  to  the  trial  of  crimes  and  the  extradition  of 
criminals  would  have  permitted  the  introduction  amongst  us  of  a  foreigner 
whom  it  was  certainly  most  desirable  for  our  own  interests  to  exclude  or  to 
punish.  A  net  result  like  this  is  absurd  ;  and  it  arises,  we  think,  from  a  mis- 
taken notion  that  the  process  of  extradition  in  regard  to  particular  criminals  is 
exclusively  for  the  benefit  of  the  countries  where  the  offences  charged  were  com- 
mitted. Hence  the  requirement  of  reciprocity  by  one  nation  as  a  condition  of 
its  allowing  other  nations  to  obtain  the  surrender  of  furtive  accused.  In  reality 
we  have  as  clear  an  interest  in  keeping  out  foreign  cnminals  as  we  have  in  ob- 
taining from  others  the  surrender  of  our  own  fugitives  for  trial.  Why,  then, 
not  alter  our  extradition  law,  and  make  it  universal  in  regaitl  to  all  foreign 
countries,  whether  we  have  extradition  treaties  with  them  or  not  ?  We  do  not 
want  their  thieves  and  murderers,  and  if  they  wish  to  have  fugitives  from  jus- 
tice given  up,  by  all  means  let  them  have  tneir  wish,  on  the  usual  terms  of  a 
pm/ia  fade  case  being  made  out  Do  not  let  us  injure  ourselves  by  keeping 
their  criminals  in  order  that  we  may  coerce  them  into  surrendering  our  own. 
Reciprocity  in  extradition  is  in  truth  no  better  or  wiser  than  reciprocity  in 
trade,  and  a  case  like  what  has  occurred  should  not  be  allowed  to  occur  again. 
-^Ecmumut. 

Barratry. — A  most  elaborate  judgment  was  recently  delivered  in  one  of  the 
American  courts  on  the  question,  '*  What  is  barratry  ? "  This  is  a  branch  of 
the  law  of  marine  insurance  about  which  some  difference  of  construction  has 
arisen  in  England,  America,  and  on  the  Continent  In  England  we  have  been 
accustomed  to  consider  that  there  cannot  be  barratir  without  fraud  or  malversa- 
tion on  the  part  of  the  master  or  crew  ;  mere  negligence,  even  though  it  be  of 
a  gross  character,  is  not  sufficient  In  America  culpable  negligence  or  gross  mis- 
conduct is  barratiy.  In  France  the  term  includes  fraud,  negligence,  unskilful- 
ness,  or  mere  imprudence.  By  the  German  law  the  underwriter  is  responsible 
for  '*  risk  of  dishonesty  or  default  of  any  member  of  the  crew  so  far  as  a  loss 
may  thereby  be  entailed  upon  the  subject  insured."  There  appears  to  be  no  good 
reason  why  there  should  be  anv  diver^nce  of  opinion  on  this  subject  among  the 
different  nations  of  Europe.  tVe,  no  doubt,  get  at  the  same  result  as  our  neigh- 
bours, by  the  comprehensive  term  in  our  policies,  "  all  other  perils,"  and  where 
neeligence  of  the  crew  brings  about  a  disaster  the  courts  look  at  the  disaster 
and  not  at  the  negligence  so  as  to  bring  the  loss  within  the  policy.  Mr.  Justice 
Johnson's  view  in  the  Patapsco  Insurance  Company  v.  uoulter  (3  Pet,  U.S., 
234),  seems  to  be  the  correct  one,  having  regard  to  the  ordinary  form  of  policy, 
"  that  negligence  itself,  when  gross,  is  evidence  of  barratry."  There  is  tne  dif- 
ficulty that  the  law  does  not  recognise  degrees  of  negligence,  and  it  should  be 
taken  that  to  be  evidence  of  barratry  the  necligence  must  be  culpable^  and, 
thereupon,  we  approach  Lord  EUenborough's  aennition  of  barratiy  as  a  crime. 
Culpable  negligence  mav  amount  to  a  crime  without  any  criminal  intent,  and 
for  this  underwriters  ought  to  be  held  liable  imder  loss  by  barratry.  The  Ameri- 
can case  which  has  suggested  these  remarks  was  curious.  Ninety  bales  of  cot- 
ton were  loaded  on  deck  and  jettisoned  in  a  storm.  The  captain  signed  a  clear 
bill  of  lading,  an  assurance  upon  which  does  not  cover  goods  carried  on  deck. 
Remonstrances  notwithstanding,  the  captain  persisted,  and  it  was  sought  to  re- 
cover the  value  of  the  cotton  jettisoned  as  a  loss  by  barratry.  It  appears  to  us 
that  the  court  might  have  decided  this  case  against  the  plaintiffs  on  a  narrow 
groimd,  avoiding  the  elaborate  exposition  of  the  law  relating  to  barratry.  The 
goods  on  deck  were  never  at  the  underwriter's  risk,  and,  therefore,  not  the 
subject  of  barratry  or  general  average  within  the  terms  of  the  policy. — Law 

Appoiniments. — ^The  Hon.  Geo.  Denman,  Q.C.,  of  the  Home  Cir- 
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cuit,  has  been  appointed  a  Judge  of  the  Court  of  Common  Pleas  in 
room  of  Mr.  Justice  Willes.  Thomas  Henderson  Orphoot,  Esq., 
Advocate  (1861),  has  been  appointed  Sherifif-Substitute  of  Peebles- 
shire in  place  of  John  Hunter,  Esq.,  deceased. 

Stirling  Society  of  Solicitors  and  Procurators, — The  annual 
general  meeting  of  this  society  was  held  on  Tuesday,  when  the  fol- 
lowing were  elected  office-bearers  for  the  ensuing  year : — Mr.  James 
Mathie,  dean;  Mr.  Wm.  Cathcart,  sub-dean;  Mr.  Charles  Wingate, 
secretary  and  treasurer;  Messrs.  John  Macfarlane,  J.  T.  Wingate, 
Eben.  Morrison,  A.  Hill,  and  James  Stark,  councillors ;  Messrs.  J. 
M.  Cunningham  and  J.  S.  Fleming,  agents  for  the  poor  in  the  Stir- 
ling district  of  the  county ;  Messrs.  R  MacLuckie,  Alex.  Jenkins, 
and  C.  Wingate,  board  of  examiners ;  and  Mr.  W.  Stevenson,  curator 
of  the  library.     Mr.  R  Davie  was  elected  officer. 

General  Council  of  Procurators  in  Scotland. — Diets  of  examination 
of  applicants  for  admission  as  Procurators  were  held  by  the  Ex- 
aminers of  the  General  Coimcil,  within  McGregor's  Eoyal  Hotel, 
Edinburgh,  on  the  16th,  17th,  18th,  19th,  20th,  21st,  23d,  24th, 
25th,  and  26th  September.  The  following  applicants  were 
found  duly  qualified  for  admission,  viz. : — Messrs.  John  Hampton, 
jun.,  Aberdeenshire ;  Alexander  Loudon  and  T.  A.  M'Quiston,  Ayr- 
shire ;  Eobert  H.  M'Kessack,  Banffshire ;  James  Thomson,  Dum- 
friesshire; Peter  Keith  and  R  S.  W.  Leith,  Edinburgh;  David 
Williamson,  Fifeshire ;  James  Allan,  Forfarshire ;  Charles  Hamilton, 
Inverness-shire;  James  Clark,  Lanarkshire;  Thomas  M.  Wilson, 
George  A.  M'Kenzie,  and  Daniel  Gorrie,  Perthshire;  Alexander 
Mair  and  George  D.  Crammond,  Eoxburghshire ;  John  C.  Gardner, 
James  A.  M'Lean,  Peter  Adair,  W.  C.  Lawrie,  and  William  Duns- 
more,  Wigtonshire.  A  number  of  applicants  also  passed  the  Gene- 
ral Knowledge  Branch  of  the  examination.  The  annual  meeting  of 
the  General  Council  was  held  within  the  Eoyal  Hotel  on  Thursday 
last  Among  the  members  present  were  Messrs.  A.  irNeel  Caird, 
Dean  of  the  Faculty  of  Procurators  of  Ehinns  of  Galloway ;  D.  R 
Morice,  Eepresentative  Member  of  the  Society  of  Advocates,  Aber- 
deen ;  J.  B.  Baxter,  President  of  the  Faculty  of  Procurators,  Dun- 
dee; John  Gair,  Dean  of  the  Society  of  Solicitors,  Falkirk;  W. 
M'Clure,  Dean  of  the  Faculty  of  Procurators,  Greenock;  John 
Symons,  Dean  of  the  Faculty  of  Procurators,  Dumfries ;  Wm.  Thur- 
burn,  President  of  the  Society  of  Solicitors,  Banff;  Eobert  Watt, 
Dean  of  the  Society  of  Solicitors,  Airdrie ;  William  Johnston,  Dean 
of  the  Faculty  of  Procurators,  Linlithgow ;  William  Brown,  Eepre- 
sentative Member  of  the  Society  of  Solicitors,  Hamilton ;  William 
Shii^ss,  Dean  of  the  Society  of  Solicitors,  Forfar;  Alexander  Morri- 
son, Secretary  of  the  Society  of  Solicitors,  Elgin ;  Horace  Skeete, 
Vice-President  of  the  Society  of  Solicitors,  Perth ;  James  Mathie, 
Dean  of  the  Society  of  Solicitors,  Stirling ;  John  Eichardson,  Dean 
of  the  Faculty  of  Procurators,  Haddington ;  John  M.  Douglas,  Vice- 
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President  of  the  Society  of  Solicitors  and  Procurators,  Cupar-Fife, 
&c.,  &c.  On  the  motion  of  Mr.  Morice,  seconded  by  Mr.  Baxter, 
Mr.  A.  M*Neel  Caird  was  unanimously  reappointed  President  of  the 
General  Council  for  the  current  year ;  and,  on  the  motion  of  Mr. 
M*Neel  Caird,  seconded  by  Mr.  Gair,  Mr.  Morice  was  unanimously 
elected  Vice-President ;  Mr.  J.  W.  Barty,  Dunblane,  was  re-elected 
Secretary  and  Treasurer,  and  the  following  gentlemen  were  elected 
special  Councillors,  viz. :— Messrs.  J.  B.  Baxter,  Dundee;  W. 
M*Clure,  Greenock ;  John  Gair,  Falkirk ;  John  Sjrmons,  Dumfries ; 
Adam  Paterson,  LL.D.,  Glasgow.  The  meeting  thereafter  proceeded 
to  fix  the  rate  of  assessment  for  the  current  year  and  to  dispose  of 
business  not  of  general  interest. 


©bituarg, 

Donald  Mackenzie,  Esq.,  late  Procurator-Fiscal  of  the  Skye 
District  of  Inverness-shire,  died  at  Portree,  Sep.  6,  aged  67. 

John  Davidson,  Esq.,  S.S.C.  (1828),  died  at  Musselburgh, 
Oct.  13. 

James  Moncriefp  Melville,  Esq.  of  Hanley,  W.S.,  (1817),  (Mel- 
ville &  Lindsay)  died  at  Hanley,  near  Edinburgh,  Sept.  28,  in  his 
80th  year. 

The  Eight  Honourable  Sir  James  Shaw  Willes,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  committed  suicide  on  the 
morning  of  October  2 — another  instance  of  a  judge  breaking  down 
under  the  stress  of  overwork  caused  by  the  economical  scale  on 
which  the  judicial  establishments  of  this  country  are  maintained. 
Mr.  Justice  Willes  was  known  in  Scotland  not  only  by  his  numerous 
judgments  in  commercial  law,  which  are  valued  as  authoritative 
expositions  wherever  there  is  a  sound  knowledge  of  the  general 
mercantile  law,  but  more  particularly  by  his  share  in  the  labours 
of  the  late  Eoyal  Commission  on  law  Courts  in  Scotland.  The 
learned  judge  had  recently  returned  to  Otterspool,  near  Watford, 
having  been  on  circuit.  On  October  1  he  was  twice  out  rowing 
on  the  Colne,  which  runs  through  his  garden;  but  on  the  next 
morning  about  half-past  seven  o'clock,  he  shot  himself.  It  is 
supposed  that  the  gout  to  which  he  is  subject  had  flown  to  his  head, 
and  his  act  is  attributed  te  that  cause.  He  was  the  son  of  a 
physician  of  Cork,  was  bom  in  1814,  and  was  educated  at  Trinity 
College,  Dublin,  where  he  took  honours  and  graduated  B.A.  in  1836, 
and  LL.D.  in  1860.  He  was  called  to  the  bar  by  the  Inner  Temple 
in  1840,  went  the  Home  Circuit,  and  had  a  large  business  as  a  lead- 
ing junior.  In  1849  he  edited,  with  Sir  H.  S.  Keating,  the  well- 
known  legal  work.  Smith's  Leading  Cases.  In  1850  he  was  ap- 
pointed a  commissioner  of  common  law  procedure,  and  assisted  in 
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drawing  the  Common  Law  Procedure  Acts  of  1852, 1854,  and  I860, 

founded  on  the  report  of  the  commissioners  which  still  regulate  the 

practice  of  the  courts.     In  1855  he  was  raised  to  the  bench  of  the 

Court  of  Conmion  Pleas.    He  was  sworn  of  the  Privy  Council 

Nov.  3,  1871. 

The  Law  Times  b&jb  :  It  will  be  universally  felt  that  the  Judicial  Bench  has 
suffered  an  irreparable  loss ;  that  one  of  the  world's  greatest  lawyers  has 
departed ;  and  that  one  of  the  wisest  and  most  learned  expounders  of  English 
law  is  for  ever  silent  This  great  judee  was  not  only  appreciated  by  his 
brethren  on  the  bench  and  hy  tne  Bar  ;  tne  public  knew  his  value.  He  had  a 
reputation  amongst  all  classes  ;  but  perhaps  ne  was  most  famous  in  the  heart  of 
the  metropolis.  There  are  few  merchants  in  the  city  of  London,  few  ship- 
owners who  have  had  occasion  to  inquire  into  their  rights  and  liabilities,  who 
have  not  found  light  in  the  decisions  of  Mr.  Justice  Willes.  We  could  name 
case  after  case  in  which  he  has  illuminated  the  mercantile  and  maritime  law  of 
England,  and  whenever  the  resources  of  our  own  jurisprudence  failed  to  supply 
the  necessary  principles,  his  prodigious  memory  was  always  able  to  furnish  the 
requisite  instruction  from  the  Boman  law  or  the  Continental  codes.  But  his 
extraordinary  capacity  did  not  confine  itself  to  knowledge  of  legal  principles 
and  decisions.  His  power  of  marshalling  facts  and  weighing  evidence  was 
wonderfullv  exemplified  in  the  work  which  he  did  as  Judge  under  the  Election 
Petitions  Act.  In  the  cases  of  Lichfield,  Coventry,  Westbury,  Tamworth, 
Windsor,  and  Blackburn,  he  dehvered  judgments  of  singular  completeness  and 
perspicuity.  As  one  of  the  first  judges  to  sit  upon  these  petitions  ne  laid  down 
principles  which  were  uniformly  adopted  by  his  successors  on  the  rota. 
Finally,  a  matter  known  to  eveiy  one  must  be  referred  to — his  successful  labours 
as  a  Common  Law  Commissioner,  resulting  in  the  improvement  of  legal 
administration  by  the  passing  of  the  Common  Law  Procedure  Acts,  which  so 
long  as  they  continue  to  exist  will  bear  record  of  his  ability.  Mr.  Justice 
Willes  may  be  trulv  said  to  have  loved  his  profession.  Law  was  his 
recreation,  as  well  as  nis  occupation  ;  and,  judging  from  an  anecdote  concerning 
him,  he  had  strong  confidence  in  his  powers  from  his  earliest  years.  He  had 
been  in  practice  a  very  short  time  when  he  demurred  to  a  pleading.  The 
solicitor  doubted  the  wisdom  of  arguing  the  demurrer,  but  Mr.  Willes  would 
go  on  and  was  beaten — but  he  paid  the  client  all  the  costs  which  had  been  in- 
curred. This  anecdote  gives  us  an  idea  of  the  late  Judge's  kind,  and  almost 
womanly  disposition.  He  invariably  showed  to  the  Bar  kindness  and  courtesy, 
and  he  was  beloved  by  all  who  knew  him.  It  is  a  long  time  since  by  the  death 
of  a  Judge  the  Bench,  the  Profession,  and  the  pubhc  sustained  so  serious  a 
loss. 

John  Hunter,  Esq.,  Advocate  (1857),  Sheriff-Substitute  of 
Peeblesshire,  died  at  Kingsmuir,  Peebles,  Sept.  29.  Mr.  Hunter 
was  the  second  and  only  surviving  son  of  the  late  Dr.  John  Hunter, 
W.S.,  Auditor  of  the  Court  of  Session,  and  grandson  of  the  late  Dr. 
John  Hunter,  the  distinguished  Professor  of  Humanity  at  St.  Andrews, 
and  Principal  of  the  United  College  of  St.  Salvador  and  St.  Leonard 
there.  He  was  appointed  Sheriff-Substitute  of  Peeblesshire  in 
autumn  1868.  He  was  a  man  of  much' ready  talent,  of  considerable 
conversational  power,  and  varied  accomplishments.  He  discharged 
the  duties  of  his  oflSce  with  much  ability,  while  his  genial  manners 
and  kindly  disposition  will  be  remembered  by  a  large  circle  of 
friends.  Those  who  knew  him  for  years  in  the  Parliament  House, 
or,  earlier  still,  in  the  University  and  Speculative  Society,  will  not 
be  surprised  to.leam  how  deeply  his  sudden  death  has  been  felt  in  the 
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community  in  which  he  spent  the  last  four  years  of  his  life,  and 
what  warm  regard  he  had  earned  for  himself  in  that  time.  A 
leading  article  in  the  Peeblesshire  Advertiser  says: — 

"  He  discharged  the  duties  of  his  office  with  great  fidelity,  and  always  made 
it  his  aim  to  decide  the  various  cases  submitted  to  him  for  judgment  with  care, 
discrimination,  and  strict  impartiality.  And  the  tedium  of  the  Court  was 
often  relieved  by  his  witticisms  and  good-humoured  remarks,  which  seemed  to 
burst  from  him  mvoluntarily,  and  which  he  could  not  help  giving  utterance  ta 
While  Mr.  Hunter  was  respected  as  a  judge,  he  was  no  less  esteemed  as  a  man. 
His  lively,  cheerful  disposition  made  him  a  most  agreeable  companion,  while 
his  wannheartedness  and  genial  good  nature  rendered  him  a  ^^uable  friend. 
John  Hunter  was  no  cynic,  nor  was  there  a  particle  of  the  misanthrope  in  his 
whole  nature.  He  was  a  social  being  in  the  widest  sense  of  the  term,  and  no 
wonder  therefore  that  he  became  a  great  favourite  with  all  classes.  The  pleasant 
cheerful  smile  was  ever  on  his  blyuie  happy  countenance,  and  the  frank  hearty 
woid  on  his  lip,  while  on  meeting  with  friend  or  acquaintance  of  whatever 
position  in  society,  he  was  always  ready  to  enter  into  fnendly  chat  and  familiar 
conversation,  generally  winding  iip  with  some  humorous  and  telling  remark 
higlilv  provocative  of  laughter.  His  amiability  of  disposition,  and.  free,  easy 
genial  manner,  gained  for  him  the  esteem  and  respect  of  all  with  whom  he 
came  into  contact,  and  made  his  presence  welcome  wherever  he  went." 

We  cannot  deny  ourselves  the  pleasure  of  adding  the  following 

sentences  from  the  affectionate  tribute  paid  by  one  of  the  earlier 

friends  to  whom  we  have  alluded: 

*^  As  a  lawyer  he  stood  high  in  the  reputation  of  the  professional  world. 
Gifted  with  great  natural  abilities,  which,  under  the  guidance  of  his  father — 
himself  a  man  of  no  mean  eminence  in  the  world  of  literature— he  cultivated 
to  the  utmost,  he  possessed,  above  all,  that  valuable  and  useful  quality,  rarely 
to  be  met  with — sound  common  sense.  We  are  disclosing  no  secret — we  are 
indulging  in  no  exaggerated  praise  of  one  by  whose  death  we,  with  many  others, 
have  lost  a  friend  such  as  few— in  a  world  where  acquaintance  is  common,  but 
true  friendship  is  rare — can  afford  to  lose,  when  we  say  that  his  short  career  as 
a  County  Court  Judge  had  obtained  for  him  the  highest  eulogies  from  those 
before  whom  his  judgments  passed  under  review.  But  it  is  not  in  his  profes- 
sional capacity  that  Mr.  Hunter's  death  will  be  most  keenly  felt  It  ytOs  his 
kindliness  of  neart,  his  ^niality  of  character  joined  to  a  fund  of  wit  and  natural 
humour,  less  common  m  Scottish  society  than  it  used  to  be,  which  endeared 
him  to  every  one  with  whom  he  came  in  contact,  and  made  him  the  centre  of 
every  circle  into  which  he  found  himself  thrown.  Nor  were  these  latter  quali- 
ties ever  employed  in  a  manner  calculated  to  offend  even  the  most  sensitive. 
Possessing  powers  which,  in  the  hands  of  the  coarse  and  unscrupulous,  are  often 
calculated  to  offend  even  more  than  to  amuse,  Mr.  Hunter — we  Mieve  we 
may  say  it  conscientiously — has  left  the  world  without  leaving  an  enemy  behind 
him.  But  it  is  difficult,  when  the  event  of  his  death  is  still  so  recent,  to  record 
a  tithe  of  the  memories  and  associations  which  crowd  upon  the  mind.  It  was 
to  have  been  hoped  that,  earnest  in  the  discharge  of  duty  as  he  was  unambitious, 
he  whose  loss  we  deplore  in  sincere  though  inadequate  language,  would  have 
been  spared  for  many  years  to  shed  lustre  upon  the  position  he  occupied,  and 
to  enjoy  the  pleasures  of  the  peaceful  and  uneventful  existence  which,  apart 
from  the  turmoil  of  political  and  professional  striving,  he  preferred  to  lead. 
But  it  has  willed  Providence  to  order  it  otherwise.  His  career  has  been  cut 
short,  just  at  a  time  when  it  had  most  endeared  itself  to  him.  A  few  days 
more,  and  all  that  re];uainb  of  the  genial,  kindly  Jack  Hunter — it  is  no  desecra- 
tion to  his  memory  to  call  him,  for  the  last  time,  by  the  name  l>y  which  he  was 
familiarly  and  affectionately  known  by  those  who  knew  him  best,  and  best 
loved  him — will  be  consigned  to  the  dust  The  busy  world,  which,  in  the 
enjoyment  of  its  innocent  pleasures  he  so  often  made  cheerful  by  his  humour 
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and  quaint  love  of  fun,  will  go  on  without  him.  His  place  as  a  judge  will  be 
filled  by  another.  All  this  may — nay  must — ^inevitably  be,  but  there  are  many 
in  whose  minds  the  memory  of  this  departed  friend  will  remain  fresh  and  ever 
green." 


(B^otxtBfonbtntt. 


THE  NATUEE  AND  OBJECT  OF  CRIMINAL  LAW. 

Sir, — ^The  September  number  of  yo\xr  Journal  contains  an  article 
entitled,  "  The  Nature  and  Object  of  Criminal  Law,"  in  which  an 
interesting  question  of  legal  philosophy  is  discussed.  As  the  views 
there  advocated  are  contrary  to  the  generally  received  opinion,  as 
well  as  (I  humbly  venture  to  think)  opposed  to  the  true  principles 
of  criminal  jurisprudence,  perhaps  you  will  allow  me  to  state,  as 
shortly  as  I  can,  in  what  respects  the  author's  theory  seems  to  be 
faulty,  as  well  as  to  propound  what  appears  to  me  to  be  the  correct 
doctrine. 

"  Any  person  who  shall  do  anything  in  contravention  of  this  Act 
shall  be  deemed  guilty  of  an  offence,  and  on  conviction  thereof,  be 
liable  to  be  punished  by  imprisonment  for  a  period  not  exceeding  " 
a  certain  maximum.  It  is  in  some  such  terms  as  these  that  Acts  of 
Parliament  enforce  their  provisions,  and  the  plain  meaning  of  such  a 
clause  seems  to  be  that  imprisonment  is  tlireatened  as  a  punishment 
for  contravening  the  Act  Nevertheless,  some  jurists  construe  it 
differently.  Whatever  the  cause,  they  argue,  why  imprisonment  is 
inflicted,  it  is  not  as  a  punishment,  but  for  some  other  reason  alto- 
gether. And  Mr.  J.  E.  Blair,  in  the  article  in  question,  comes  for- 
ward in  support  of  this  view. 

Mr.  Blair  concedes  that  "  human  laws  are  good  and  necessary," 
but  denies  to  the  State  a  right  to  inflict  punishment  for  the  breach 
of  them.  He  thinks  a  judge  is  right  in  committing  a  criminal  to 
prison :  but  then  the  imprisonment  is  not  to  be  regarded  as  a  pun- 
ishment. The  great  object  of  criminal  law  he  takes  to  be  the 
protection  of  men  from  their  fellow-men.  Ajid  the  way  in  which 
this  protection  is  to  be  realized  may  be  gathered  from  the  descrip- 
tion he  gives  of  the  aim  and  basis  of  Criminal  Law.  "  It  exists," 
he  says,  "  for  the  purpose  of  protecting  the  public  as  a  body,  and 
the  individuals  composing  it,  from  future  invasions  of  right  at  the 
hands  of  their  fellow-subjects."  And  again,  "Criminal  Law  is 
based  on  the  evident  propriety  (1)  of  confining  the  criminal  in  order 
to  prevent  an  immediate  repetition  of  the  offence,  and  (2)  of  letting 
him  free  after  a  certain  time,  because  experience  has  shown  that 
criminals  have  frequently  changed  their  course  of  conduct  and  be- 
come respectable  members  of  society."  The  Criminal  Courts,  in 
short,  inflict  suflering  (personal  or  patrimonial)  as  a  deterrent  from 
future  crimes,  and  a  means  of  reforming  those  persons  on  whom  the 
suffering  is  inflicted.  • 
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The  first  objectioii  that  suggests  itself  to  this  theoiy  is  that  it  is 
totally  and  radically  illogical  It  makes  the  saffering  inflicted 
relate  not  to  the  offence  already  committed,  but  to  offences  thafc 
may  or  may  not  be  hereafter  committed.  Now  this  is  a  violation 
of  common  sense  as  well  as  of  logic.  It  is  simply  because  the 
culprit  has  committed  the  offence  in  question  that  he  rather  than 
any  other  person  is  to  suffer.  If  the  suffering  has  no  connection 
with  the  crime  already  perpetrated,  but  relates  to  a  future  crime  to 
be  committed  by  some  other  person  imknown,  it  must  be  a  matter 
of  indifference  who  suffers  so  long  as  an  example  is  made.  The 
criminal  might  even  be  allowed  to  provide  a  substitute  to  Tmdeigo 
the  sentence.  According  to  Mr.  Blair's  theory,  it  can  be  of  no 
importance  whether  or  not  the  suffering  is  visited  on  the  real  cul- 
prit, provided  the  deterrent  effect  be  produced.  To  be  sure  the 
effect  might  be  diminished  were  the  people  to  know  that  the  selec- 
tion of  the  victim  was  determined  by  chance  or  purchase,  and  that 
he  might  be  quite  innocent  of  the  crime  from  which  his  suffering 
was  intended  to  deter.  But  this  fact  might  be  studiously  concealed 
&om  the  public.  Let  the  Government  hang  a  man  once  a  month, 
making  proclamation  at  the  same  time  that  he  is  guilty  of  murder, 
and  the  effect  will  be  all  that  Mr.  Blair  can  desire.  The  poor  man 
himself  has  been  thoroughly  disabled  from  doing  harm  in  future, 
and  the  warning  to  the  spectators  is  as  efficacious  as  ever  it  can  be. 
For  this  display  it  is  not  necessary  that  any  crime  should  really 
have  been  committed,  and  perhaps  some  plan  might  be  adopted  (as 
by  the  substitution  of  a  skilfully  constructed  lay  figure,  and  the 
detention  instead  of  the  death  of  the  supposed  criminal)  by  which 
the  same  end  might  be  attained  without  loss  of  life. 

Take  the  following  case.  A  murders  B.  and  then  commits  suicide. 
Suspicion  falls  on  C,  an  innocent  man.  He  is  tried  for  the  murder 
of  B,  and  owing  to  a  number  of  incriminating  circumstances  (such 
as  strong  personal  resemblance  to  the  murderer,  enmity  to  the 
murdered  man,  proximity  at  a  certain  hour  to  the  scene  of  the 
crime,  blood  spots  on  his  clothes,  or  flurried  manner  when  arrested) 
he  is  convicted  and  executed,  with  the  entire  approval  of  judge, 
jury,  Home  Secretary,  and  general  public.  The  execution  of  this 
innocent  man  is  in  harmony  with  the  nature  and  object  of  criminal 
law  as  expounded  by  Mr.  Blair.  The  deterrent  effect  on  the  com- 
munity is  as  powerful  as  if  the  person  actually  executed  had  been 
guilty,  and  the  real  culprit  cannot  now  take  advantage  of  the 
mistake.  On  the  other  hand,  such  a  case  violates  the  true  theory 
of  Criminal  Law,  which  declares  it  to  be  better  that  several  guilty 
persons  should  escape  than  that  one  innocent  person  should  suffer. 

Mr.  Blair  takes  exception  to  Hegel's  opinions  on  this  subject,  as 
stated  by  Dr.  Hutchison  Stirling.  He  particularly  objects  to  the 
remark,  that  the  criminal  law  by  inflicting  punishment  '*  honours 
the  criminal,"  and  he  finds  this  remark  not  only  erroneous  but  un- 
intelligible.   To  my  mind  it  is  the  most  intelligible  part  of  Dr. 
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Stirling's  exposition  of  HegeL  The  punitive  theory  of  criminal 
law  regards  the  criminal  as  a  rational  being,  who  knowing  that  a 
certain  act  is  prohibited  by  law,  wilfully  performs  that  act,  and 
incurs  the  penalty  which  he  is  aware  attaches  to  it  But  he  is  not 
regarded  as  having  forfeited  by  his  crime  either  his  humanity  or 
his  personality.  He  is  a  responsible  though  erring,  and  it  may  be 
vicious,  person,  who  merits  punishment  on  his  own  account  for  his 
own  crime;  and  it  need  hardly  be  added  that  the  State  pimishes 
persons  only,  as  opposed  to  inanimate  things  and  the  lower  animals. 
The  deterrent  theory,  on  the  other  hand,  degrades  the  criminal  to 
the  level  of  a  mere  thing,  an  instrument  which  the  State  is  war- 
ranted in  using  for  its  own  purposes,  and  for  the  advantage  of  its 
subjects,  even  to  the  extent  of  depriving  him  of  life.  He  is  a 
cat-o'-nine-tails  flourished  in  the  face  of  the  community  to  scare 
them  into  obedience.  In  a  similar  spirit  the  ancient  Spartans  used 
to  make  their  Helots  drunk,  in  order  to  exhibit  them  to  the  young 
men  of  aristocratic  family  as  a  dissuasive  from  habits  of  intoxica- 
tion. Whether  the  recognition  or  the  contempt  of  his  human 
personality  more  '*  honours  the  criminal"  cannot  surely  admit  of 
question. 

I  do  not  intend  to  follow  Mr.  Blair  in  his  discussion  of  Hegel's 
opinions.  The  theories  of  Hegel,  Kant,  Fichte,  and  other  German 
metaphysicians  who  have  written  on  this  subject,  are  so  intimately 
bound  up  with  their  general  systems  of  mental  and  political 
philosophy  that  they  must  be  discussed  together  or  not  at  all. 
Suffice  it  to  say,  that  they  are  aU  logical  enough  to  found  punish- 
ment on  the  crime  already  committed,  and  not  on  any  future 
contingency. 

The  primary  and  essential  idea  involved  in  the  suffering  inflicted 
by  a  criminal  court  for  the  infraction  of  a  law  is  that  of  punish- 
ment. A  person  is  proved  to  have  broken  the  law,  therefore  he 
must  be  punished.  No  doubt  the  punishment  may  be  followed  by 
other  salutary  results  besides  the  mere  expiation  of  guilt  {i.e,  of 
legal  guilt)  on  the  part  of  the  criminal  The  trial  is  conducted  and 
the  sentence  pronounced — perhaps  carried  out — ^in  public.  The 
shame  and  disgrace,  as  well  as  the  physical  or  patrimonial  suf- 
ering,  may,  and  probably  will,  act  as  a  deterrent  from  crime  on 
the  minds  of  the  public,  and  may  be  followed  by  a  complete  refor- 
mation in  the  life  and  conduct  of  the  offender  himself.  But  these 
are  secondary  results,  and  the  latter  especially  may  have  been 
omitted  from  consideration  in  apportioning  the  punishment.  There 
is  no  necessary  connection  between  punishment  and  reformation. 
Instead  of  reforming,  punishment  may  harden  a  criminal  There  is 
no  logical  reason  why  reformation  should  be  effected  by  punish- 
ment rather  than  by  any  other  means.  A  system  of  rewarfs  might 
be  more  efficacious.  Besides  it  would  follow  that  where  a  criminal 
was  totally  irreclaimable  he  ought  to  escape  punishment  altogether. 
Now  I  do  not  deny  that  punishment  may  have  a  deterrent  and  a 
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reformatory  effect.  On  the  contrary,  I  think  that  the  legislatore  or 
court  may  legitimately  take  these  secondary  effects  into  considera- 
tion in  fixing  the  amount  or  kind  of  punishment.  All  I  mean  to 
maintain  is  that  the  punitive  element  is  the  chief  thing  to  be  con- 
sidered— that  it  is  the  main  essential  element  in  a  criminal  sentence. 

Punishment,  says  Mr.  Blair,  ought  to  be  proportioned  to  the 
guilt  of  the  criminal ;  but  to  do  so  with  exactness  is  impossible. 
"  What  man,"  he  asks,  "  can  determine  the  exact  amount  of  guilt 
present  in  the  case  of  any  particular  crime  ? "  The  temptations  of 
a  criminal  may  have  been  great,  his  moral  faculty  weak  and  his 
guilt  consequently  small.  And  where  the  circumstances  of  each 
case  vary  so  that  no  two  cases  present  precisely  the  same  features, 
precedent  is  of  no  avaiL  Ergo  since  no  punishment  can  be  fixed 
so  as  to  be  in  exact  proportion  to  the  criminal's  guilt,  you  have  no 
right  to  punish  at  all  Now,  to  enjoin  a  different  punishment  for 
every  individual  criminal  act  would  be  unworkable  in  practice. 
Classification  of  crimes  into  species  is  the  only  feasible  system. 
No  two  trees  are  exactly  alike,  and  yet  it  is  perfectly  in  accordance 
with  scientific  truth  to  divide  them  into  classes  each  comprehend- 
ing innumerable  distinct  and  varied  individual  members.  Different 
crimes  have  different  well  marked  characteristics  which  the  law 
takes  notice  of  and  considers  in  its  classification.  Hence  for 
instance  the  division  into  r/uda  prohibita  and  mala  in  se.  Criminal 
law  besides  permits  its  classification  to  be  modified  so  as  to  give 
effect  to  the  considerations  which  Mr.  Blair  complains  are  neglec- 
ted. It  allows  the  Jury  to  accompany  the  verdict  by  a  recom- 
mendation to  mercy.  It  leaves  much  to  the  Judge's  discretion  in 
apportioning  the  sentence.  Generally  a  maximum  punishment  is 
laid  down  in  the  statute-book,  below  which  the  sentence  has  a  con- 
siderable range.  Statements  in  mitigation  may  be  addressed  to  the 
Court ;  and  after  sentence  a  commutation  or  a  free  pardon  by  the 
State  through  the  Home  Secretary  is  sanctioned.  The  aggravations 
inserted  in  an  indictment  depend  on  the  same  principla 

But  under  Mr.  Blair's  system  an  attempt  at  proportioning  penal- 
ties to  offences  would  be  out  of  place.  If  punishment  is  to  relate 
not  to  crime  already  committed  but  to  possible  "  future  invasions  of 
right"  it  will  be  impossible  to  make  any  apportionment.  The 
future  crime,  with  its  concomitant  mitigating  or  aggravating  cir- 
cumstances, is  not  yet  in  existence,  and  is  consequently  unknown. 
It  cannot  therefore  be  the  standard  of  punishment.  Again,  on 
the  deterrent  theory,  even  if  proportion  of  penalty  to  crime  'were 
possible,  it  would  be  inadvisable.  I  think  it  may  be  assumed 
that  the  deterring  effect  of  a  penalty  will  be  in  direct  ratio  to  its 
severity.  Hence  it  follows  that  if  the  sole  object  of  criminal  law 
is  to  deter  from  future  crime  the  Court  should  in  every  ease  inflict 
the  highest  penalty.  There  is  little  doubt  that  people  would  be 
more  effectually  dissuaded  from  shooting  sea  gulls  in  close  time  by 
the  infliction  of  capital  punishment  than  by  the  mere  imposition 
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of  a  fine.  Then  to  add  to  the  effect  of  this  Draconian  legislation  it 
might  be  advisable  to  re-introduce  torture  and  physical  mutilation. 
If  a  criminal  instead  of  being  hanged,  a  simple  process  wliich  is 
soon  over,  were  to  suffer  amputation  of  his  legs  and  arms,  and  be 
exhibited  about  the  country  in  an  iron  cage,  the  impression  made 
on  the  multitude  would  doubtless  be  deeper  and  more  lasting.  The 
effect  might  also  be  enhanced  by  imitating  the  ancient  Hebrews  in 
killing  off  the  culprit's  family  and  relations  along  with  him.  The 
deterrent  theory  culminates  in  a  reign  of  terror.  Yet  it  can  never 
be  anything  more  than  a  failure,  since  no  system  of  penalties  how- 
ever severe  can  ever  succeed  in  totally  deterring  from  crime. 

So  far  from  agreeing  with  Mr.  Blair  that  the  State  has  no  right 
to  inflict  punishment  I  hold  that  it  lies  under  a  moral  obligation  to 
do  so.  The  raison  d!etre  of  a  state  is  to  promote  the  welfare  and 
further  the  legitimate  life-purposes  of  its  members.  Hence  its 
right  to  enact  laws  which  it  is  the  duty  of  its  members  to  obey. 
Mr.  Blair  agrees  with  me  so  far  when  he  makes  the  admission  that 
"  human  laws  are  good  and  reasonable."  But  there  he  stops.  I  go 
further  and  maintain  that  the  right  and  duty  of  a  state  is  not  only 
to  enact  laws  but  to  enforce  them  when  made.  Unless  a  law  is  en- 
forceable by  means  of  penalties  it  is  not  a  law  at  all ;  it  is  merely 
a  command  which  may  or  may  not  l)e  observed  according  to  the 
inclination  of  the  persons  to  whom  it  is  addressed.  A  law  implies 
a  duty  imposed  and  an  evil  threatened  for  non-performance  of  that 
duty.  The  right  to  make  laws  carries  with  it  the  right  to  impose 
penalties  for  disobedience.  An  Act  of  Parliament  imposing  a  duty 
without  prescribing  a  penalty  would  be  a  dead  letter.  Hence  the 
inconsistency  of  a  theoiy  which  admits  the  power  of  a  state  to 
make  laws  but  denies  it  the  power  to  punish  for  the  breach  of  them. 

The  evil  threatened  by  a  law  is  threatened  for  breach  of  the  law, 
and  is  not  incurred  and  cannot  be  inflicted  till  after  the  law  is  in- 
fringed The  evil  is  consequent  on,  and  a  punishment  for,  the  in- 
fringement, and  is  to  be  inflicted  on  the  person  guilty  of  the 
infringement  and  on  no  other.  The  connection  between  the  guilty 
act,  the  guilty  person,  and  the  punishment,  is  close  and  indissoluble. 
To  think  it  otherwise  is  a  violation  of  logic  and  common  sense.  In 
inflicting  on  a  criminal  a  punishment  commensurate  with  the  crime 
he  has  committed,  the  state,  so  far  from  violating  the  true  "  nature 
and  object  of  criminal  law,"  is  only  carrying  out  its  fundamental 
principle  of  SuuM  CuiQUE. 

19(A  October  1872. 
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Railway— Pcwscw^tfT. — A  passenger  on  a  railway  who  holds  a  ticket  for  a 
distant  station  and  gets  off  the  train  temporarily,  and  without  objection  or  noticOi 
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while  it  ia  stopping  at  an  intennediate  station,  does  no  illegal  act,  thongli  for 
tlie  time  he  surrenders  his  rights  and  place  as  a  passenger ;  out  he  may  return 
and  resume  his  place  and  rights  on  the  train  before  it  starts,  and  the  officers  of 
the  railway  are  Dound  to  give  reasonable  notice  of  the  starting  of  the  train. — 
State  V.  Grand  Trunk  Railway  Co,,  4  Amer.  Rep.  258. 

Railway — Reparation — Contract. — A  passenger  was  riding  in  the  saloon-car 
of  a  freight-train,  contrary  to  the  rules  of  the  railroad  company,  but  the  con- 
ductor made  no  objection,  and  collected  fare  of  him  for  a  iirst-class  passage. 
Held,  that  he  Could  recover  for  injuries  received  from  the  negligence  of  the  rail- 
road company. — Dunn  v.  Grand  Trunk  Railicayj  4  Amer.  Rep.  267. 

CONTRACT — Restraint  of  Trade, — Deft,  sold  to  pits,  two  patents  issued  to  him 
tor  improvements  in  twist  drills  and  collets,  covenanting  at  the  same  time  to 
transfer  to  the  purchasers  all  his  subsequent  improvements  in  the  process  of 
manufacture,  and  that  he  would  at  no  time  aid,  assist,  or  encourage,  in  any 
manner,  any  competition  against  them.  Afterward  he  removed  to  another 
State  and  engaged  in  the  manufacture  of  other  twist  drills  and  collets,  selling 
them  in  the  same  market  in  competition  with  pits.  In  a  suit  to  restrain  deft 
from  violating  his  covenant,  held,  that  as  the  business  was  not  local  in  its  charac- 
ter, and  the  restraint  not  greater  than  the  interest  of  pits,  required,  the  con- 
tract was  valid. — Morse  Twist  DriU  and  Machine  Co,  v.  Morse,  4  Amer.  Rept 
513. 

Neqlioence — TelegraTTi, — ^A  mistake  in  the  transndssion  of  a  telegram  iB  prima 
facie  negligence  on  the  part  of  the  company,  and  the  burden  of  proof  rests  upon 
it  to  show  itself  free  from  fault  A  message  as  delivered  by  pit.  to  a  telegraph 
company  read :  "  If  we  have  any  Old  Southern,  sell  same  before  board.  Buy 
five  Hudson  at  board ; "  but  the  message  as  transmitted  read :  "  If  we  have  any 
Old  Southern,  sell  same  before  board.  Buy  five  hundred  at  board."  Plt.*8 
agent,  who  received  the  message,  bought  five  hundred  Old  Southern  ;  but  pit 
Clearing  of  this,  immediately  directed  the  sale  thereof,  and  the  purchase  of  five 
hundred  shares  Hudson  River,  according  to  the  intention  of  the  original  message 
as  delivered.  In  the  meantime  Hudson  River  had  risen,  making  a  difference  to 
pit.  of  1,375  dols.  In  an  action  against  the  company  for  damages,  held,  that 
pit.  could  recover,  and  that  the  measure  of  damages  was  the  ri^e  in  the  price  of 
the  stock. — Rittenkouse  v.  Independent  Line  of  Telegraph,  4  Amer.  Rep.  673. 

Common  Carrier — Reparation — Condition, — The  pit.  delivered  a  package  of 
money  to  deft,  a  common  carrier,  to  be  transmittea  to  C.  The  receipt  given 
for  it,  by  the  agent  of  the  deft,  specified  that  there  should  be  no  liability  for 
any  loss,  unless  the  claim  therefor  should  be  made  at  the  receiving  office  of  deft 
within  thirty  days  after  the  date  of  the  receipt.  In  an  action  for  damages  for 
a  non-delivery  of  the  package,  it  appeared  that  pit  was  not  informed  of  the 
non-delivery  until  a  year  had  elapsed  from  the  date  of  the  receipt  Held,  that 
pit.  could  recover,  notwithstanding  the  limitation  in  the  receipt — Southern  Ex- 
press Co,  V.  Caperton,  4  Amer.  Rep.  118. 

Common  Carrier — Negligence — Condition, — Two  bales  of  cotton  were  de- 
livered by  C.  to  the  Southern  Express  Company  to  be  transported  to  Selma. 
The  printed  receipt  given  by  the  agent  of  the  company  specified  that  the  Com- 
pany should  not  be  held  liable  for  any  loss  or  damage  unless  proved  to  have 
occurred  "  through  the  fraud  or  gross  negligence  of  its  agents ;"  that,  if  no  value 
was  stated  at  the  time  of  the  delivery  to  the  company  by  the  shipper,  the  com- 
pany should  not  be  responsible  in  a  "  sum  exceeding  50  dols."  ioi  the  loss  or 
damage  of  "  each  package,"  and  that  the  company  should  not  be  responsible  for 
the  safety  of  the  property  after  its  arrival  at  its  destination.  No  value  was 
stated  by  the  shipper  when  the  cotton  was  delivered  for  transportation,  nor  was 
a  statement  of  value  requested  by  the  agent  of  the  company.  The  cotton  was 
carried  to  its  destination,  and  there  delivered  to  the  wrong  person,  whereby  it 
was  lost  to  the  owner.  In  an  action  by  C.  to  recover  for  the  loss  of  the  cotton, 
held,  that  a  recovery  could  be  had  for  the  full  value  of  the  cotton. — Southern  Ex- 
press Co,  V.  Crook,  4  Amer.  Rep.  140. 
,     Common  Carrier— i2ot/w?ay.— Railroad  companies,  in  the  absence  of  statu- 
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toiy  lequirement  or  of  special  contract,  are  not  liable  as  common  carriers  in  the 
transportation  of  animals. — The  Michigan  Southern  and  Northern  Ind,  R,  B.  Go. 
V.  M^Donoughj  4  Anier.  Rep.  466. 

Railway — Lost  luggage. — Where  a  person  purchases  a  through  ticket  over 
several  railroads,  and  procures  a  corresponding  check  for  his  baggage,  and  the 
baggage  is  afterward  lost,  the  company  on  whose  road  it  is  lost  is  responsible 
therefor ;  but  the  evidence  must  show  that  it  came  to  the  hands  of  the  Com-^ 
pany  chained  with  the  loss,  and  that  it  was  lost  by  them. — Chicago  cmd  Bock 
Island  £,  R,  Co,  v.  Fahey,  4  Amer.  Rep.  587. 
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SHERIFF  COURT  OF  BUTESHIRK 
Sheriffs  Fraser  &  Orr. 

MACBETH  V,  TROT  AND  INNES. — Avjgust  26,  1872. 

Process — Public  Officer — Sheriff-Clerk, — This  was  an  action  at  the  instance  of 
the  Sheriff-Clerk  of  Buteshire,  in  which  a  preliminary  plea  was  stated  a^inst 
the  competency  of  that  official  stiing  in  the  Court  of  which  he  was  an  omcicd. 
On  12th  July  1872,  the  S.-S.  renelled  the  preliminary  pleas  stated  for  the  de- 
fender, and  in  his  note  says : — '^  l^o  authority  has  been  cited,  and  the  Sheriff- 
Substitute  cannot  find  any  that  supports  the  first  plea.  Public  policy  is  said  to 
be  against  a  Sheriff-Clerk  suing  in  the  Court  of  which  he  is  an  official  It  is 
more  than  Questionable  if  the  public,  with  whom  such  an  official  chances  to 
have  legal  differences,  would  consider  themselves  gainers  by  being  dragged  into 
the  Supreme  Court  to  have  them  adjusted,  while  it  would  entail  upon  the 
official  himself  a  hardship  to  which  he  ought  not  to  be  lightly  subjected." 

On  appeal  to  the  Sheriff  in  regard  to  the  whole  preliminary  pleas,  he  pro- 
nounced the  following  interlocutor : — "  Edinburgh,  26th  August  ISl 2.  The 
Sheriff  having  considered  the  reclaiming  petition  and  answers,  sustains  the 
appeal  for  the  respondent,  recals  the  intenocutor  appealed  against,  and  in  re- 
spect that  the  petitioner,  Daniel  Macbeth,  is  Shenff-Clerk  of  the  County  of 
l5ute,  finds  that  he  is  not  entitled  to  institute  or  carry  on  an  action  in  the  Sheriff 
Court  of  that  County ;  therefore  dismisses  the  petition  and  decerns — finds  the 
respondent,  George  Innes,  entitled  to  expenses  against  the  petitioner,  Daniel 
Macbeth,  allows  an  account  thereof  to  be  lodged,  and  remits  the  same  to  the 
Auditor  to  tax  and  report  (Si^ed)  Patrick  Eraser." 

''  Note, — In  a  series  of  cases  it  has  been  decided  that  a  Principal  or  Depute 
Clerk  of  a  Court  cannot  act  as  agent  in  it,  and  the  Act  of  Sederunt  of  6th  March, 
1 783,  has  been  repeatedly  found  to  be  simply  a  declaration  of  the  common  law. 
The  authorities  to  this  effect  will  be  found  cited  in  the  case  of  Manson  v.  Smith, 
8th  February,  1871,  9  Macph.,  p.  492,  and  in  M'Glashan's  Practice,  4th  Ed. 
by  Barclay,  p.  77.  After  stating  that  a  Clerk  of  Court  cannot  act  as  agent  in 
his  own  Coiit,  Dr.  Barclay  lays  down  the  law  thus : — *  This  exclusion  relates 
solely  to  Clerks  being  agents  for  others,  and  does  not  preclude  a  Clerk  of  Court 
or  his  Depute  from  conducting  an  action  at  his  own  instance  in  his  own  Court, 
particularly  if  it  cannot  be  competentlv  raised  before  any  other,  but  the  libel, 
when  at  the  Principal's  instance,  should  always  be  subscribed  by  his  Depute  and 
vice  versa.  Of  course  he  is  still  more  entitled  to  defend  an  action  in  his  own 
Court' 

^  The  Sheriff  is  unable  to  concur  in  this  opinion  after  considering  the  whole 
cases  referred  to  by  the  learned  author,  and  the  other  decisions  mentioned  by 
the  Lord  Justice  Clerk  in  the  case  of  Manson  v.  Smith. 
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"  The  Sheriflf  and  the  Sheriflf-Clerk,  according  to  these  decisions^  most  be  re- 
ganled  as  coming  under  the  same  rule.  Neither  of  them  can  be  aa  agent  for 
a  suitor,  and  it  would  seem  to  follow  necessarily  that  neither  of  them  ought  to 
be  allowed  to  sue  in  the  Sheriff  Court  in  which  he  is  a  Judge  or  Clerk.  If  the 
Sheriff  had  a  debtor  in  the  County  of  Bute  it  is  quite  plain  that  a  summons  in 
his  name  against  the  debtor  would  be  a  nullity.  Sometimes  it  has  been  tried 
to  obviate  this  inconvenience  bv  making  the  summons  run,  not  in  the  name  of 
the  Sheriff  but  in  that  of  the  Sheriff-Siu>8titutey  which  summons  would  also  be 
a  nullity,  but  upon  another  ground,  viz.,  that  the  writ  must  run  in  the  name  of 
the  officer  who  holds  his  commission  under  the  Sign-ManuaL  Now  (whether 
rightly  or  wrongly)  the  Sheriff-Clerk  has  been  put  in  the  same  cat^ory,  in  this 
respect,  with  the  Sheriff.  Lord  Neaves  gave  this  explanation  in  the  case  of 
Manson  v.  Smith,  of  the  position  and  duties  of  a  Shenff-Clerk : — '  In  the  argu- 
ment for  the  respondent  tne  position  of  a  Clerk  of  Court  was  completely  ignored. 
It  is  a  most  important  office.  He  is  not  the  servant  of  the  Court,  but  an  in- 
dependent public  officer,  whose  duty  it  is  to  record  and  to  assist  in  carrying  out 
the  judgments  of  the  Court,  and  in  whom  must  be  placed  the  greatest  con- 
fidence.  He  must  be  as  impartial  as  the  Judge.  In  inferior  Courta  he  is  the 
keeper  of  the  Signet  of  the  Court,  for  by  his  signature  summonses  are  authorized 
and  rendered  valid.  He  authenticates  writs.  It  is  to  his  satisfaction  that 
caution  must  be  found,  and  in  his  hands  consignation  must  be  made.  He  is  the 
taxing  officer  in  many  Courts,  and  is  virtually  the  extractor  of  their  decrees, 
which  are  only  rendered  the  foundation  of  diligence  bv  being  authenticated  by 
him.  It  is  clear  that  a  person  in  such  a  position  snould  not  attempt  to  he 
arictor  in  rem  guam.  No  man  can  rightly  use  his  public  functions  or  any  trust 
he  may  hold  so  as  to  benefit  himself.  If  a  Clerk  of  Court  were  permitted  to  be 
the  instrument  of  summoning  his  adversary  there  would  be  an  opening  for 
great  irregularities.  His  doing  so  in  my  opinion  not  only  creates  a  nullity  but 
amounts  to  a  delinquency.' 

"  Two  conflicting  judgments  have  been  pronounced  upon  the  point,  the  one  by 
the  First  Division  and  the  other  by  the  Second  Division  of  the  Court  of  Session. 
In  Heddell  v.  Garrioch,  Ist  March,  1827,  5  Sh.,  p.  503,  the  Court  held  that  the 
Sheriff  Clerk  of  Shetland  could  sue  his  tenant  for  payment  of  a  rent  amounting 
to  ^8  in  the  Sherift'  Court  of  Shetland.  On  the  other  hand  in  the  case  of 
Campbell  v,  M*Cowan,  10th  July,  1823,  3  Sh.,  p.  245,  *the  majority  of  the 
Judges  considered  that  it  was  illegal  in  a  Clerk  of  Court  to  bring  an  action  for 
his  own  debt  before  a  Court  in  which  he  himself  must  necessarily  officiate  as 
Clerk,  and  that  although  there  were  no  grounds  for  suspending  Bir.  M'Cowan 
from  his  office,  yet  that  his  conduct  had  been  irregular.' 

**  The  case  of  Campbell  was  pleaded  to  the  Court  in  the  case  of  Heddell,  but 
was  disregarded  by  tne  Second  Division.  At  the  same  time  (in  the  division  of 
authority)  the  Sheriff  is  entitled  to  give  effect  to  his  own  opinion,  and  has  come 
to  the  conclusion  that  it  is  more  consistent  with  the  spirit  of  all  the  dedaionB  to 
declare  the  absolute  incompetency  of  an  action  either  at  the  instance  of  the 
Sheriff  or  the  Sheriff-Clerk  in  his  own  Sheriff  Court. 

^  It  is  no  answer  to  say  that  the  sum  here  sued  for  could  not  be  sued  for  in  an 
action  in  the  Court  of  Session  in  ordinary  circumstances.  A  Sheriff-Clerk  is 
entitled  to  justice,  and  if  (for  reasons  of  public  policy)  he  cannot  sue  in  his  own 
Sheriff  Court,  the  Court  ot  Session  is  open  to  him  even  for  a  debt  under  twenty- 
five  pounds. 

"  Nor  is  it  any  answer  to  say  that  all  the  work  devolving  upon  the  Clerk  of 
Court  is  done  by  his  Depute,  as  in  the  present  case.  The  Depute  is  just  another 
name  for  his  Principal,  and  stands  even  in  a  worse  position,  so  far  as  regards 
independent  action,  than  a  Sheriff-Substitute,  seeing  that  the  appointment  of 
the  Sheriff-Clerk  Depute  is  during  the  pleasure  of  the  PrindpaL  The  Sheriff 
attaches  no  weight  to  the  fact  that  the  Depute  is  the  partner  m  business  of  his 
Principal  He  goes  simply  upon  the  general  ground  that  it  is  for  the  interest 
of  the  public  that  a  Sheriff-Clerk  shomd  not  he  allowed  to  carry  on  actions  for 
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his  own  behoof  in  hia  own  Sheriff  Court  This  will  no  doubt  cause  some  in- 
convenience to  a  very  respectable  class  of  officials,  but  it  is  an  inconvenience 
that  must  be  borne  as  one  of  the  disadvantages  of  their  office.  P.  F." 


SHERIFF  COURT  OF  ORKNEY  AND  SHETLAND,  KIRKWALL. 

Sheriff  Thoms. 

p.  F.  OF  ORKNEY  V.  LOCAL  AUTHORITY  OF  KIRKWALL. — Sept.  12,  1872. 

Pvblie  Health  (Scotland)  Act,  1867,  s. 96.~In  a  petition  presented  to  the  Sheiiff 
of  the  Sheriifdom  of  Caithness,  Orkney  and  Shetland  by  the  Procurator-Fiscal 
of  Court  for  the  County  of  Orkney  for  the  public  interest,  against  the  Local 
Authority  of  the  Burgh  of  Kirkwall,  alleging  that  a  nuisance  exists  in  the 
Peerie  Sea,  Kirkwall,  within  the  meaning  of  the  "  Public  Health  (Scotland) 
Act,  1867,"  and  praying  his  Lordship  to  pronounce  such  decree  as  might  be 
necessary  for  the  removal  of  such  nuisance,  tbe  Sheriff  has  been  pleased  to  pro- 
nounce the  following  interlocutor  and  decree:— " Kirkwally  I2tk  September, 
1S72.    The  Sheriff  having  considered  the  minute  lodged  by  the  Local  Authority, 
No.  J  9  of  process  under  last  interlocutor,  and  heaving  heard  the  Procurator- 
Fiscal  for  himself,  and  the  agent  for  the  respondents  on  the  present  state  of  the 
case,  and  inspected  the  part  of  the  Peerie  Sea  referred  to  in  tne  petition :  Finds 
that  it  is  admitted  that  there  was  at  the  north-east  comer  of  the^Peerie  Sea,  at 
or  near  the  mouth  of  the  Mill  Bum,  within  the  Burgh  of  Kirkwall,  previous  to 
and  at  the  date  of  the  petition,  a  nuisance  within  the  meaning  of  tne  '  Public 
Health  (Scotland)  Act,  1867,'  and  that  said  nuisance  consisted  of  a  pool  (more 
or  less  stagnant  according  to  the  state  of  the  tide)  containing  an  accumulation 
of  offensive  matter  injurious  to  health:   Finds  it  admitted  that  the  Local 
Authority  of  Kirkwall,  previous  to  the  notice  aftermentioned,  neglected  to 
take  the  due  proceedinj^  oy  the  said  Act  authorised  for  the  removal  of  the  said 
nuisance,  and  preservation  of  the  public  health :  Finds  that  it  is  also  admitted 
that  notice  in  regard  to  the  said  nuisance  was,  in  consecjuence  of  the  said  f^lure  ' 
and  neglect  on  the  part  of  the  said  Local  Authority,  given  on  or  about  4th 
September  1871,  bv  the  petitioner,  the  Procurator-Fiscal  of  this  Court,  to  such 
Local  Authority  of  the  matters  in  which  such  neglect  existed,  and  that  within 
fourteen  days  after  such  notice  the  respondents,  the  said  Local  Authority,  did 
not  remove  or  remedy  the  said  nuisance :  Finds  that  said  nuisance  still  exists, 
and  has  increased  ana  is  still  increasing,  and  is  becoming  more  and  more  in- 
jurious to  the  public  health,  and  that  the  necessity  for  its  speedy  removal  is 
apparent:  i^cts  that  in  the  circumstances 'of  this  case  the  excuses  and  explana- 
tions tendered  by  the  respondents  as  to  the  non-fulfilment  of  the  older  of  Court 
as  to  preventing  the  increase  of  the  nuisance,  dated  16th  August  1872,  may  be 
accepted  so  as  to  free  and  relieve  them  from  the  consequences  of  wilful  dis- 
regard thereof:  Of  new,  and  in  order  to  the  partial  remedy  and  removal  of  said 
nuisance,  decerns  and  ordains  the  respondents  to  commence,  within  fourteen 
days  from  this  date,  operations  by  themselves,  or  a  contractor  or  contractors,  to 
remove  the  offensive  matter  or  fiuzie  accumulated,  and  daily  accumulating,  at 
the  said  part  of  the  Peerie  Sea,  and  to  carry  on  said  operations  as  the  ebb  and 
flow  of  the  tides  during  daylight  will  permit  on  every  lawful  day  thereafter, 
and  that  at  the  sight  of  the  Procurator-Fiscal  of  Court,  and,  failing  their  doing 
so,  appoints  the  Procurator-Fiscal  to  intimate  such  failure  to  Alfred  Charles 
Hebden,  civil  engineer  in  Kirkwall,  and  authorises  and  empowers  the  said 
Alfred  Charles  Hebden,  upon  receiving  such  intimation  from  tne  petitioner,  to 
proceed  as  soon  as  possible  to  remove  the  said  fulzie,  and  to  continue  to  remove 
the  same,  and  that  at  the  expense  of  the  Local  Authority,  or  of  such  other  party 
or  parties  as  it  may  be  afterwards  determined  that  such  expense  ought  to  be 
laid,  and  appoints  the  said  Alfred  Charles  Hebden  to  put  into  process  as 
nearly  aa  possible  every  fortnight  reports  of  the  expense  incurred  by  him  in 
carrying  out  this  order  of  Court,  and  remits  to  the  said  Alfred  Charles  Hebden 
accordingly :  And  in  respect  that  the  said  Alfred  Charles  Hebden  has  appeared 
in  Court  and  stated  his  acceptance  of  the  above  remit,  and  asked  tuat  the 
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petitioner  should  be  authorised  to  advance  money  for  outlays  in  fulfilment 
thereof,  and  that  the  petitioner  has  stated  hia  willingness  to  make  such  ad- 
vances, on  condition  of  chaining  interest  at  the  rate  of  five  per  centum  per 
annum  on  such  advances :  And  in  respect  that  the  respondents  have  not  offered 
to  make  any  advances,  or  provide  monies  for  the  operations,  although  they  have 
had  the  opportunity  of  stating  their  readiness  to  do  so,  authorises  and  empowers 
the  petitioner  to  make  all  necessary  advances  on  the  condition  foresaid,  and 
appoints  the  amount  of  the  advances  so  obtained  to  be  mentioned  in  the  reports 
oraered  to  be  lodged  as  aforesaid:  Declaring  that  the  rights,  claims,  and 
interests  of  the  Board  of  Trade  and  all  others  having  or  pretending  right  in  the 
premises  are  reserved,  and  that  all  rights  and  claims  against  the  Local  Authority 
and  all  others  for  ground  occupied,  damages  sustained,  or  otherwise,  in  connec> 
tion  with  the  operations  hereby  authorised,  are  open  and  unprejudiced :  And 
with  the  view  of  making  intimation  to  all  concerned  appoints  the  petitioner  to 
publish  this  Interlocutor  and  note  thereto  by  advertisement  in  the  Kirkwall 
newspapers  and  by  printed  placards  through  the  burgh,  and  to  send  through 
the  post  to  the  Board  of  Trade  by  registered  letter  a  copy  of  this  Interlocutor 
and  of  the  previous  Interlocutors  in  the  case  since  8th  February  1872 :  Further 
reserves  for  future  determination  all  questions  of  expenses  of  process,  as  well 
as  of  and  connected  with  the  removal  of  the  fulzie :  Allows  the  Board  of  Trade 
and  all  parties  in  whose  favour  claims  may  emerge  through  the  carrying  out  of 
the  above  remit  to  lodge  condescendences  and  claims  thereof  with  the  Sheriff- 
Clerk :  Appoints  the  Procurator-Fiscal  to  put  the  case  to  the  Roll  immediately 
on  the  expiry  of  the  two  months  allowed  by  Interlocutor  of  16th  August  1872, 
for  an  arrangement  being  come  to  between  the  Board  of  Trade  and  the  Local 
Authority,  that  the  case  may  be  proceeded  with,  and  decerns  ad  interim.  One 
word  delete.  Geo.  H.  Thoms. 

"  Note. — ^The  existence  of  the  nuisance  here  dealt  with  was  very  properly  not 
called  in  question,  but  adjQUltfid  by  the  Local  Authoritv  at  the  commencement 
of  the  proceedings,  and  it  is  upon  that  footing  that  all  the  preceding  orders  have 
been  pronounced.  ""''■■-- 

**Tne  Piocurator-Fiscal  instituted  these  proceedings  shortly  after  the  Board 
of  Supervision  called  attention  to  the  measures  necessary  in  prospect  of  a 
threatened  invasion  of  cholera.  Some  cases  of  scarlet  fever,  as  ne  explained, 
had  been  attributed  to  the  state  of  the  burgh  as  regards  nuisances,  and  of  these, 
one  of  the  greatest  and  most  obvious  was  this  nuisance  at  the  comer  of  the 
Peerie  Sea.  The  preliminary  notice  under  the  Act  should  have  brought  about 
the  removal  of  this  admitted  nuisance  before  the  advent  of  the  summer  now 
past  Fortunately  it  has  not  been  a  warm  summer,  and  no  epidemic  has 
attacked  the  population.  But  still  the  nuisance  was  dangerous,  and,  with  the 
view  of  modifying  its  pernicious  effects,  the  Sheriff-Substitute,  on  16th  August 
last,  ordered  removal  of  the  fulzie  which  has  been  and  was  being  accumulated* 
But  that  has  not  been  done  by  the  Local  Authority,  and  the  Procurator-Fiscal 
therefore  enrolled  the  case  to  call  the  attention  of  the  Sheriff  to  the  matter. 

"  The  Sheriff,  at  the  calling  of  the  case,  when  the  Minute  No.  19  of  process 
was  lodged,  asked  the  agent  of  the  Local  Authority  if  his  clients  would  under- 
take that,  if  the  contractor  who  is  said  to  be  about  to  begin  to  take  away  the 
fulzie  failed  so  to  begin,  and  to  continue  to  remove  the  accumulated  fulzie,  they 
would  forthwith  and  as  speedily  as  the  ebb  and  flow  of  the  tide  permitted  re- 
move the  fulzie  themselves.  If  so,  the  Sheriff  offered,  in  respect  of  the  cooler 
temperature  and  more  advanced  season,  to  allow,  instead  of  eight  days  (being 
the  time  fixed  by  the  Sheriff-Substitute),  any  reasonable  period  that  they  mi^ht 
ask.  But  the  Local  Authority  declined  thus  to  ensure  the  removal  of  the  daily 
accumulating  fulzie,  and  hence  the  order  to  compel  them  to  do  so,  which  baa 
beenpronounced. 

"  Tne  Public  Health  Act  never  contemplated  the  concurrence  of  all  parties, 
who  might  probably  have  some  interests  with  which  operations,  necessitated  by 
the  demands  of  the  public  health,  might  however  remotely  interfere.  On  the 
contrary,  it  containa  every  necessary  power  to  enter  upon  and  take  land  and 
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to  construct  works  without  leave  asked  or  given,  on  nayment  of  compensation. 
At  the  same  time,  it  is  to  be  hoped  that  there  will  i3e  no  need  to  act  com- 
pulsorily  as  regards  either  owners  or  occupiers  in  this  case ;  and  it  is  satisfactory 
to  know  that  the  Board  of  Trade,  by  the  monetary  form  which  its  claims  have 
assumed,  has  shown  that  no  really  public  interest  will  be  interfered  ^dth  bv 
the  drain  proposed  by  the  respondent,  and  sanctioned  by  the  Court  on  lOtn 
February  last,  if  its  construction  should  ultimately  be  ordered.  But,  to  pro- 
tect all  interests,  a  most  ample  reservation  has  been  introduced  into  the  inter- 
locutor. 

"  It  is  to  be  hoped  that  this  nuisance  may  be  permanently  removed  by  the 
Local  Authority  voluntarily  before  another  summer  arrives.  But  if  they  will 
not  undertake  to  do  so,  the  necessity  of  preserving  the  public  health  will  justify 
the  Procurator-Fiscal  in  asking  the  Bherifif  to  do  so  under  a  similar  remit  to 
that  contained  in  this  interlocutor,  even  although  in  that  way  the  expense  to 
the  community  will,  it  is  to  be  feared,  be  much  greater.  Q.  H.  T." 

AeL— Macrae,  P.  F. AU.^Heddle, 


SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIE. 

Sheriflf  LoaiE. 

UBQDHART  V.  STEWART. — Sept.  30. 

Sale  of  Horse — Warranty — Personal — Bar, — The  particulars  of  this  case  will 
be  gathered  from  the  findings  and  sul^oined  note  : — 

"  Airdriey  20th  September  1872. — Having  heard  parties'  procurators  on  the 
closed  record,  and  their  respective  pleas  in  law :  Finds  that  tne  defender  sold  to 
pursuer  a  black  cart  horse  at  Calder  Fair,  on  or  about  12th  March  1872,  at  the 
price  of  £25  :  Finds  it  averred  by  pursuer,  but  denied  by  defr.,  that  said  horse 
was  expressly  warranted  by  defr.  to  be  sound,  free  from  vice,  and  a  good  worker  : 
Finds  it  further  averred  by  pursuer  that  the  said  horse  was  unsound,  utterly 
worthless,  and  unfit  for  any  kind  of  work,  and  that  be  had  evidently  been 
'  doctored'  by  defr.  so  as  to  make  him  appear  sound  for  the  occasion  :  Finds  that 
pursuer,  having  intimated  to  defr.  the  unsoundness  of  the  horse,  and  called  upon 
him  to  remove  him,  and  to  repeat  the  price,  and  defr.  having  failed  to  answer 
said  request,  pursuer  kept  the  norse  in  his  own  possession  for  upwards  of  five 
weeks,  and  then,  without  judicial  authority,  or  intmiation  to  defr.,  caused  him  to 
be  shot.  From  these  fijidings  in -fact :  Finds,  in  point  of  law,  that  pursuer 
having  failed  to  place  the  horse  in  neutral  custody,  and  having  kept  and  dealt 
with  him  as  his  own  property,  by  destroying  him,  without  intimation  to  defr., 
is,  by  the  course  he  nas  taken,  precluded  from  all  recourse  against  defr.  in 
respect  of  the  alleged  warrandice.  Therefore,  assoilzies  defr.  from  the  conclu- 
sions of  the  action  ;  finds  pursuer  liable  in  expenses ;  allows  an  account  of  defr.'s 
expenses  to  be  given  in,  and  when  lodged,  remits  the  same  to  the  Depute-Clerk 
of  Court,  as  auditor,  to  tax  and  to  report ;  and  decerns.         William  Logie. 

"  Note. — It  was  urged  for  the  pursuer  at  the  del>ate  that  the  allegation  in  the 
summons  that  the  horse  had  been  *  doctored,'  created  a  distinction  between  this 
case  and  that  of  M*Bey  v.  Gardiner,  22d  June  1858,  and  would  entitle  him  to 
recover  if  he  succeeded  in  establishing  the  fact  It  appears  to  the  S.-S.  that  the 
only  effect  of  an  artifice  having  l>een  practised  would  have  been  to  entitle 
pursuer  to  return  the  horse  if  unsound,  without  his  proving  that  an  express 
warranty  had  been  given,  but  did  not  entitle  him  to  recover,  after  having 
neglected  to  take  the  steps  incumbent  on  a  purchaser  who  seeks  to  annul  a  con- 
tract The  case  of  M*Bey  above  referred  to  is  very  much  on  all  fours  with  the 
present,  the  course  followed  by  the  vendee,  in  that  case,  having  been  much  less 
exceptionable  than  that  of  the  present  In  that  case,  pursuer,  after  defr.'s 
refusal  to  take  the  mare  back,  kept  her  in  his  own  livery  stables  in  Aberdeen. 
He  then  presenttti  a  petition  to  the  Sheriflf  for  a  warrant  to  sell  by  public  roup, 
which  was  intimated  to  defr.,  and  the  mare  was  sold  for  £25,  Sue  had  been 
purchased  by  pursuer  on  15th  June.   .He  wrote  to  the  defr.  on  the  18th  that 
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she  was  unsound,  and  called  upon  him  to  take  her  back ;  on  4th  July  he  re- 
peated the  demand,  which  defr.  again  refused,  and  the  petition  for  warrant  to 
sell  was  intimated  to  defr.  on  11th  August.  It  was  held,  in  that  case,  that 
pursuer,  by  his  failui'e  to  return  the  mare,  or  to  place  her  in  neutral  custody, 
and  by  mora,  had  pi-ecluded  himself  from  insisting  in  the  action.  The  remarks 
of  Lords  Wood  and  Cowan,  in  giving  judgment,  ai'e  veir  instructive.  Lofd 
Cowan,  in  particular,  says,  '  If  notice  is  given,  and  the  seller  refuses  at  once  to 
take  the  horse  back,  the  buyer  is  bound  imn^ediately  to  take  steps  to  enforce  the 
warrandice,  and  to  obtain  a  wantint  for  sale  of  the  animal,  meanwhile  placing 
it  in  neutral  custody.'  By  the  Roman  law,  the  thing  sold  must  be  returned  in 
due  time  by  the  vendee,  otherwise  he  will  be  deprived  of  his  remedy.  Brown, 
in  his  law  of  sale,  says,  '  In  the  law  of  Scotland,  no  precise  period  has  been 
fixed  within  which  the  subject  must  be  returned,  when  the  vendee  means  to 
found  upon  the  warrandice.  From  the  nature  of  the  case,  it  must  in  some 
measure  be  an  arbitrary  question  to  be  determined  according  to  circumBtances 
whether  there  has  been  undue  delay.  Where  no  good  reason  can  be  assigned 
for  the  vendee  retaining  the  subject  after  discovering  its  insufficiency,  he  is 
undoubtedly  bound  to  return  it  immediately.'  Pp.  309,  310.  To  the  same 
effect,  Bell's  PriivdpkSf  last  edition,  p.  56,  says, '  A  norse  in  which  a  defect  has 
been  discovered,  comprehended  under  the  seller's  encngement,  must  be  returned 
immediately,  or  as  soon  as  the  fault  is  discovered.  And  in  his  Notes  to  his 
Commentaries,  7th  edition,  voL  i.,  p.  466,  'As  i*ecis8ion  implies  restitutio  in 
integrum^  that  remedy  is  barred  by  the  impossibility  of  returning  things  to  their 
original  position.  It  is  also  haired  by  the  party  defrauded,  after  discovery  of 
the  fraud,  treating  the  agreement  as  binding.'  There  is  a  recent  case,  Robson 
v.  Thomson,  4th  Feb.  1864,  which,  at  first  sight,  appears  to  give  some  sanction 
to  the  pursuer's  contention.  There  are,  however,  such  important  distinctions 
between  it  and  the  present  case  as  to  prevent  its  being  held  to  rule  the  present. 
In  that  case,  Robson  purchased  from  the  defr.,  on  18th  July  1862,  at  the  public 
market  at  St  Boswelrs,  a  horse  and  pony,  at  the  price  of  £l\b,  with  express 
warranty.  Next  day  the  purchaser  removed  the  animals  by  train  to  England. 
On  21st  July  he  sold  the  horse,  without  having  discovered  his  unsoundness,  for 
£130,  warranted  in  similar  terms.  A  few  days  afterwards,  the  horse  was 
returned  to  Robson  as  unsound.  The  pony  also  was  said  to  be  unsound.  As 
soon  as  purauer  discovered  the  unsoundness,  he  intimated  the  fact  to  the  defr., 
and  expressed  his  willingness  to  return  the  animals  and  cancel  the  sale.  Defr. 
having  refused  to  take  back  the  animals  on  the  terms  proposed  to  him,  viz.,  re- 
payment of  the  price  and  reimbursement  of  outlays,  pursuer  had  them  sold  by 
auction  at  Newcastle,  after  giving  notice  of  the  sate  to  defr.,  who  made  no 
objections.  In  doing  so,  it  was  averred  by  pui*suer,  and  does  not  appear  to 
have  been  denied  by  defr.,  that  he  followea  the  custom  of  the  trade,  and  the 
courae  prescribed  by  the  law  of  England,  where  he  could  not  have  got  them 
sold  by  judicial  authority.  Defr.  denied  the  unsoundness,  and  pled  that 
pursuer  was  barred  by  retaining  the  animals  without  placing  them  in  neutral 
custody  and  then  selling  them  without  judicial  warrant,  and  referred  in  support 
of  his  pleas  to  M'Bey's  case.  The  Court,  in  these  circumstances,  approved  of 
issues  to  try  the  cause,  the  issue  for  the  pursuer  being,  whether  the  animals,  or 
either  of  them,  was  unsound  at  delivery.?  and  that  for  defence,  whether  pnrsuer 
failed  duly  to  return  them  to  defr  1  It  appears  to  the  S.-S.  that  the  principles 
laid  down  in  M^Bey's  case  are  those  that  must  regulate  the  action,  and  that  the 
proof  allowed  in  Robson's  case  applied  to  one  so  essentially  different  as  to 
prevent  its  being  considered  as  a  case  in  point  An  additional  plea  of  the 
defender,  that  pursuer,  after  discovering  the  unsoundness,  had  instructed  a 
horse-dealer  in  Edinburgh  to  sell  the  horse,  would,  if  proved,  be  equally  fatal 
to  pursuer's  claim  by  dealing  with  the  property  as  his  own,  after  nis  alleged 
discovery  of  the  unsoundness  :  but  as  the  shooting  of  the  animal  at  his  own 
hand  is  a  still  more  extreme  exercise  of  the  right  of  ownership,  it  is  unnecessaiy 
to  rest  the  decision  upon  the  ground  of  an  abortive  attempt  to  sell." 
Act, — lliomas  Clar/c, AU. — A,  Y,  Rosey  Airdrie, 
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NOTES  ON  CEIMES,  CEIMINAL  JTJEISDICTIONS  AND 

PUNISHMENTS. 

The  history  of  crimes  and  punishments,  from  the  earliest  times 
and  in  all  States,  shows  a  constant  change  and  growth.  As  changes 
in  the  history  of  communities  are  marked  by  corresponding  changes 
in  the  manners,  customs,  and  even  amusements  of  the  people,  and 
as  these  again  depend  on  the  geographical  situation,  soil,  and  climate 
of  the  country,  and  the  religious  beliefs  of  the  inhabitants,  so  crimes 
and  punishments  have  varied,  and  have  been  adapted  to  the  social 
conditions  prevailing,  and  the  political  systems  recognized  and 
established,  from  time  to  time.  The  growth  of  criminal  jurispru- 
dence is  closely  identified  with  the  growth  of  expediency  as  deter- 
mined by  culture.  As  Mr.  Lecky  remarks,  "  The  history  of  the 
abolition  of  torture,  the  history  .of  punishments,  the  history  of  the 
treatment  of  the  conquered  in  war,  the  history  of  slavery,  all  pre- 
sent us  with  examples  of  practices  which  in  one  age  were  accepted 
as  perfectly  right  and  natural,  and  which  in  another  age  were  re- 
pudiated as  palpably  and  atrociously  inhuman.  In  each  case  the 
change  was  effected  much  less  by  any  intellectual  process  than  by 
a  certain  quickening  of  the  emotions,  and  consequently  of  the 
moral  judgments,  and  if  in  any  country  we  find  practices  at  all 
resembling  those  which  existed  in  England  a  century  ago,  we  infer 
with  certainty  that  that  country  has  not  received  the  full  amoxmt 
of  civilisation"  (Hist  of  EationaJism  in  Europe,  voL  i.  p.  333).      ^ 

''  The  civil  laws  of  states  first  make  their  appearance  as  the 
Themistes  of  a  patriarchal  sovereign,  and  we  can  now  see  that  these 
Themistes  are  probably  only  a  developed  form  of  the  irresponsible 
commands  which,  in  a  still  earlier  condition  of  the  race,  the  head 
of  each  isolated  household  may  have  addressed  to  his  wives,  his 
children,  and  his  slaves.  .  .  .  Whether  they  retain  their  primi- 
tive character  as  Themistes,  or  whether  they  advance  to  the  con- 
dition of  customs  or  codified  texts,  they  are  binding,  not  on  indi- 
viduals, but  on  femilies.  Ancient  jurisprudence,  if  a  perhajg 
deceptive  comparison  may  be  employed,  may  be  likened  to  inter- 
national law,  filling  nothing  as  it  were,  excepting  the  interstices 
between  the  great  groups  which  are  the  atoms  of  society.    In  a 
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conmmnity  so  situated,  the  legislation  of  assemblies  and  the  juris- 
diction of  courts  reach  only  to  the  heads  of  families,  and  to  every 
other  individual  the  rule  of  conduct  is  the  law  of  his  home,  of  which 
his  parent  is  the  legislator"  (Maine,  Ancient  Law,  ch.  v.  p.  166). 

It  would  obviously  be  fruitless  to  inquire  into  the  penal  systems 
of  such  communities ;  and  instruction  will  be  derived  from  exam- 
ining only  the  penal  system  of  societies  which  have  become  so  far 
consolidated  as  to  recognise,  to  a  greater  or  lesser  extent,  the  aggre- 
gate community,  as  an  object  of  consideration  equally  with  the 
individual,  in  awarding  punishments. 

Such  examination  (from  which  we  exclude  those  codes  which 
are  for  the  most  part  composed  of  mere  religious  observances)  will, 
we  conceive,  show  that,  as  States  have  progressed  towards  consoli- 
dation and  civilization,  criminal  jurisprudence  has  concurrently 
developed,  so  that  actions  which,  in  the  earlier  stages,  were  regarded 
as  wrongs  against  the  individual  were  in  later  stages  treated  as 
ofifences  against  the  State;  and  that  the  consequences  of  these 
actions,  correspondent  to  this  development,  have  been  variously 
considered,  at  first,  as  an  indemnification  to  the  individual  suflferer 
alone,  next  both  to  him  and  to  the  State,  until  latterly  the  point 
has  been  reached  when  considerations  for  the  welfare  of  the  wrong- 
doer himself  have  entered  as  elements  into  the  infliction  of  punish- 
ment. At  first  the  State  acted  on  the  defensive;  latterly  as  a 
parent — hence  expediency  is  a  leading  principle  in  progressive 
jurisprudence.  And  while  it  is  true  that  the  definition  of  crimes, 
and  the  severity  and  cruelty  of  punishments,  have  depended  much 
on  the  particular  form  of  government  established,  as  whether  it 
was  one  the  principle  of  whose  laws  was  fear,  or  virtue,  or  fealty, 
or  honour,  it  is  equally  true  that  the  spirit  of  criminal  jurisprudence 
in  modem  civilized  States,  whether  monarchical  or  republican,  has 
gradually  softened,  and  is  less  directed  towards  punishment  than 
prevention,  and  is  more  concerned  to  promote  good  conduct  than 
to  inflict  penalties,  until  now,  in  this  country  at  least,  it  may  almost 
be  said  that  the  point  has  been  attained  when  homage  is  paid  to 
our  nature,  and  the  shame  attending  conviction  for  a  crime  is  re- 
garded as  the  heaviest  part  of  the  punishment.  Finality  has  not 
been  attained  in  criminal  jurisprudence,  any  more  than  in  other  sub- 
jects of  legislation ;  and  if  this  continuous  development  be  estab- 
lished by  historical  evidence,  there  is  removed  what  otherwise  might 
be  deemed  an  objection  to  proposals  for  declaring  new  crimes,  and 
altering  both  the  degree  and  kind  of  punishment  for  crime. 

The  purpose  of  human  punishments  is  said  to  be  to  supplement 
those  which  nature  has  provided,  and  to  enforce  municipal  regulations 
for  the  good  of  society.  Blackstone  (bk.  iv.  ch.  i.  sec.  2)  describes  pun- 
ishments as  "  evils  or  inconveniences  consequent  upon  crimes  and 
misdemeanours,  being  devised ;  denounced,  and  inflicted  by  human 
laws  in  consequence  of  disobedience  or  misbehaviour  in  those  to  regu- 
late whose  conduct  such  laws  were  respectively  made;"  and  as  to 
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those  in  whom  the  power  of  punishment  is  vested  he  adds,  "  It  is 
clear  that  the  right  of  punishing  crimes  against  the  law  of  nature, 
as  murder  and  the  like,  is,  in  a  state  of  mere  nature,  vested  in  every 
individual  For  it  must  be  vested  in  somebody ;  otherwise  the  laws 
of  nature  would  be  vain  arid  fruitless  if  none  were  empowered  to  put 
them  in  execution ;  and  if  that  power  is  vested  in  any  one  it  must 
also  be  vested  in  all  mankind,  since  all  are  by  nature  equal.  .  .  . 
In  a  state  of  society  this  right  is  transferred  from  individuals  to 
the  sovereign  power,  whereby  men  are  prevented  from  being  judges 
in  their  own  causes,  which  is  one  of  the  evils  that  civil  government 
was  intended  to  remedy.  Whatever  power,  therefore,  individuals 
had  of  punishing  offences  against  the  law  of  nature  that  is  now 
vested  in  the  magistrate  alone,  who  bears  the  sword  of  justice  by 
consent  of  the  whole  community/' 

In  considering  criminal  codes  the  consequences  of  slavery  as  a 
recognized  status  in  society,  and  the  right  of  dealing  with  slaves  as 
members  of  the  family,  or  as  property,  require  to  be  kept  in  view. 
In  ancient  States  the  vast  majority  of  the  people  were  slaves,  the 
property  of  the  limited  number  of  freemen,  who,  either  as  'heads  of 
the  family  or  as  owners,  had  the  power  of  personal  chastisement,  and 
of  life  and  death  over  their  slaves.  As  the  greater  proportion  of  the 
criminals  were  slaves,  and  as  the  owners  were  liable  to  make  satis- 
faction to  tliird  parties  for  the  criminal  actions  of  their  slaves,  it 
was  the  interest  of  the  powerful  minority  to  keep  crime  at  the 
lowest  limit,  and  there  was  less  necessity  for  a  public  prosecutor 
than  in  those  States,  such  as  Great  Britain  and  France,  where  slavery 
does  not  exist,  where  one  person  is  not  liable  for  another's  crime — 
not  even  the  parent  for  the  crime  of  the  child — and  where  the  power 
of  punishment  is  not  vested  in  the  individual  Accordingly,  it  is 
found  that,  in  those  States  where  slavery  existed,  such  as  Sparta, 
Athens,  Eome,  and  among  the  ancient  Germans,  the  State  did  not 
prosecute.  The  effect  of  slavery  in  matters  of  crime  is  well  exem- 
plified in  the  Seiiatus  Consultum  Silanianumy  and  the  Actio  Noxalis  of 
the  Romans  (Inst.  bk.  iv.  tit.  8).  Of  the  cruel  laws  enacted  against 
slaves  at  Rome,  Montesquieu  says,  "  They  took  place  even  against 
those  whose  innocence  was  proved.  The  intent  of  them  was  to 
give  the  slaves  a  prodigious  respect  for  their  master.  They  were 
not  dependent  on  the  civil  government,  but  on  a  fault  of  imperfec- 
tion of  the  civil  government.  They  were  not  derived  from  the 
equity  of  civil  laws,  since  they  were  contrary  to  the  principle  of 
laws.  They  were  properly  founded  on  the  principles  of  war,  with 
this  difference,  that  the  enemies  were  in  the  bosom  of  the  State: 
.  .  .  The  slaves  among  the  Romans  could  have  no  confidence  in  the 
laws ;  and  therefore  the  laws  could  have  no  confidence  in  the  slaves" 
("  Spirit  of  Laws,"  bk.  xv.  ch.  xv.). 

The  practice  of  compoimding  for  crime,  wliich  existed  in  Europe 
till  after  slavery  in  its  worst  forms  had  disappeared,  had  also  im- 
portant consequences  on  criminal  procedure.    During  the  period 
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that  crimes  were  treated  as  private  or  peisonal  matters,  and  were 
requited  by  payments  of  cattle  or  money  according  to  a  fixed  and 
universally  recognized  scale,  there  was  no  necessity  for  the  office  of 
public  prosecutor,  for  self-interest  gave  ample  security  that  the  fall 
requital  would  be  exacted,  and  that  excessive  demands  would  be 
resisted.  It  is  an  interesting  question  whether  in  the  Arabian 
and  other  Eastern  nations  the  requital  or  solatium  was  not  intended  to 
be  relative — a  man  being  estimated  variously  according  to  his  rank, 
the  Sovereign  being  arbiter.  The  popular  forms  of  criminal  process 
at  Bome  were  inconsistent  with  such  an  office,  and  the  functions  of 
the  officer  were  inconsistent  with  the  custom  of  judicial  combats. 
The  office  is  traced  to  France,  whose  early  laws  were  an  admixture 
of  the  Eoman  and  those  of  the  Germanic  tribes  which  overthrew 
the  Eoman  Empire  and  spread  over  GaiQ ;  and  it  was  not  insti- 
tuted in  France  until  the  French  had  changed  the  forms  of  their 
earlier  judicial  proceedings.  From  France  the  office  was  imported 
to  Scotland  in  the  reign  of  James  YI.,  at  a  time  when  the  judicial 
procedure  of  Scotland-  was  also  in  many  respects  fundamentally 
changed. 

In  pursuing  this  subject  regard  shall  principally  be  had  to  the 
two  crimes  of  homicide  and  theft,  not  oidy  because  these  ofTences 
are  the  commonest  in  all  countries,  but  also  because  nearly  all 
crimes,  except  the  artificial  one  of  treason,  are  modifications  of» 
and  are  included  in  one  or  other  of  these  two  great  divisions,  one 
whereof  relates  to  the  person,  the  other  to  property. 

In  the  criminal  systems  of  most  societies  different  degrees  of 
guilt  have  been  recognized  as  attaching  to  acts  to  which  corres- 
pondingly different  degrees  of  punishment  have  been  measured  As 
Sir  Matthew  Hale  says,  "  Pensdties  . . .  seem  to  he  juris  positivi  and 
7107^  naturcUis  as  to  their  degrees  and  applications,  and,  therefore, 
in  different  ages  and  states  have  been  set  higher  or  lower  according 
to  the  exigencies  of  the  state  and  wisdom  of  the  lawgiver.  Only 
in  the  case  of  murder  there  seems  to  be  a  justice  of  retaliation,  if 
not  ex  lege  naturcUi,  yet  at  least  by  a  general  divine  law  given  to 
all  mankind,  Gen.  ix.  6,  *  Whosoever  sheddeth  man's  blood  by  man 
shall  his  blood  be  shed'"  {Historia  Placitorum,  Corance,  pt  i.  cL  L 
sec.  14). 

Whatever  doubts  may  exist  as  to  the  exact  time  and  manner  of 
the  promulgation  of  the  Mosaic  code,  no  doubt  exists  as  to  the  fact 
that  a  code  of  laws  was  promulgated  by  that  lawgiver.  It  was  one 
code  for  laws  and  religion.  In  this  respect,  as  well  as  in  the  simi- 
larity of  many  of  its  ordinances  and  punishments  for  crime,  it  bears 
a  marked  resemblance  to  the  Gentoo  laws,  of  which  it  has  been 
said  that,  as  they  contain  maxims  of  general  policy  and  justice, 
which  cannot  be  wholly  attributable  to  peculiarity  of  manners  or 
diversity  of  religious  opinions,  they  obviously  represent  the  genuine 
sentiments  of  a  great  and  flourishing  people.  These  laws  it  is  pro- 
bable existed  as  unwritten  customs  long  anterior  to  the  time  as- 
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signed  to  the  Jewish  code,  and  from  which,  as  well  as  the  Egyptian 
laws,  it  is  possible  that  the  Jewish  lawgivers  borrowed  such  of  their 
ordinances  as  they  thought  suitable  to  the  habits  and  conditions  of 
the  race.  Several  of  these  points  of  resemblance  will  be  noticed  in 
their  place. 

Although  the  judicial  laws  attributed  to  Moses  recognized  the 
principle  of  retaliation,  which  in  the  case  of  murder  is  described 
by  Hale  as  of  universal  application,  it  is  found  to  have  been  early 
in  the  history  of  the  Jews  modified  and  varied  to  suit  particular 
circumstances. 

In  Exodus  (xxL  12, 13,  14)  and  Deuteronomy  (xix.  4,  5,  6,  11, 
12)  malicious  intention,  which  moderns  hold  to  be  the  essence  of 
all  crime,  and  the  distinction  which  obtains  in  modem  systems 
between  homicide  by  malice  aforethought  and  by  mischance,  are 
clearly  recognized.  The  former  is  expressed  thus:  "If  a  man 
come  presumptuously  upon  his  neighbour  to  slay  him  with  guile ;" 
the  latter  thus :  "  Whoso  killeth  his.  neighbour  ignorantly  whom  he 
hated  not  in  time  past,  as,  where  a  man  cleaveth,  and  the  axe 
flieth  from  the  helve  and  killeth  a  man,  he  was  not  worthy  of  death, 
in  that  he  hated  him  not  in  time  past."  The  author  of  this  class  of 
offence — modern  manslaughter — was  directed  to  repair  to  the  city 
of  refuge  in  order  to  escape  the  vengeance  of  the  avenger  of  blood, 
who  is  supposed  to  have  been  the  next  of  kin  of  the  slain.  But 
this  sanctuary  was  not  available  to  the  voluntary  homicide  or 
modem  murderer.  "  If  any  man  hate  his  neighbour,  and  lie  in 
wait  for  him,  and  rise  up  agsdnst  him,  and  smite  him  mortally  that 
he  die,  and  he  fleeth  to  one  of  those  cities,  the  elders  of  his  city 
shall  send  and  fetch  him  thence,  and  deliver  him  into  the  hands  of 
the  avenger  of  blood  that  he  may  die"  (Numb.  xxxv. ;  Deut  xix.).^ 

The  institution  of  these  sanctuaries  was  a  convenient  device  in 
the  infancy  of  govemment,  when  both  civil  and  criminal  jurisdic- 
tions  were  imperfect,  and  the  power  of  punishment  was  still  vested 
in  the  individual,  to  guard  against  the  dangerous  privilege  of  private 
revenge,  and  to  lessen  the  e\dl  consequences  of  hasty  and  partial 
judgment.  But  it  may  admit  of  question  whether  the  use  of  the 
sanctuary  was  not  also  in  itself  a  punishment  Upon  the  Jewish 
law  of  homicide  it  is  observed  by  Hale  (1),  "  that  the  killing  of  a 
man  by  malice  forethought,  or  upon  a  sudden  falling  out,  were 
both  under  the  same  punishment  of  death ;   (2)  that  the  killing  of 

^  The  ancient  laws  of  Scotland  "  diBtingnished  between  slaughter  committed  in 
consequence  of  previons  design,  which  was  styled  forethought  felony,  and  that  which 
was  executed  on  a  sudden  or  chaud  me]  la.  The  9th  Statute  of  King  Robert  II. 
allowed  the  privilege  of  girth  and  sanctuary  to  the  latter,  but  no  indulgence  was 
given  to  murderers  on  a  premeditated  design.  This  distinction  continued  in  force 
down  to  the  reign  of  Queen  Mary,  1425,  c.  51;  1535,  c.  2S;  1555,  c.  81.  But  it 
was  taken  away  by  an  Act  during  the  usurpation,  1649,  c.  19,  and  afterwards  by 
1661,  c.  22,  which  takes  for  granted  or  assumes  that  intended  homicide  is,  in  the 
general  case,  a  capital  crime,  without  distinguishing  whether  the  intention  to  kill 
was  formed  antecedently  to  the  encounter,  or  not  conceived  till  the  instant  of  strik- 
ing  the  blow.  This  appears  to  be  consistent  with  the  law  of  Moses"  (Erskine,  Insti- 
tutes, bk.  iv.  tit.  4,  sec.  40.     Begiam  Majestatem,  bk.  iy.  ch.  5,  "of  Men-slaughter."). 
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a  man  by  misfortune  was  not  liable  to  the  punishment  of  death  by 
the  sentence  of  the  judge,  but  yet  the  avenger  of  blood  might  kill 
him  before  he  got  to  the  city  of  refuge,"  or  to  the  altar,  which  was 
also  regarded  as  a  sanctuary.  Therefore,  although  the  distinction 
between  murder  and  manslaughter,  as  it  is  acknowledged  in  modem 
States,  was  recognized  so  far  as  regards  the  quality  of  the  act,  it 
was  not  extended  to  the  punishment,  death  being  the  penalty  in 
all  cases  of  homicide,  whether  sudden  or  premeditated,  and  the 
exceptions  to  it  all  related  to  involuntary  casual  homicide,  that 
termed  in  English  law  yer  infortunium.  Another  limitation  of 
the  principle  of  retaliation  admitted  in  practice  among  the  Jews, 
although  there  was  no  express  law  for  it  (except  in  the  case  of  a 
thief  found  breaking  up  in  the  night),  was  homicide  committed  in 
defence  of  life  or  chastity,  because  these  when  lost  are  irreparable. 
(Selden,  De  jure  naturali,  bk.  iv.  ch.  iii.  Maimonides,  More  Nevo- 
chim,  pt.  iii.  ch.  xl). 

Although  the  lex  talionis,  "  eye  for  eye,  tooth  for  tooth,  hand  for 
hand,  foot  for  foot,  burning  for  burning,  wound  for  wound,  stripe 
for  stripe"  (Exod.  xxi.  24,  25,  26),  was  instituted  among  the  Jews, 
and  is  supposed  to  have  regulated  their  punishments,  it  appears  not 
to  have  been  strictlv  acted  on,  but  to  have  resolved  into  a  com- 
position — that  is,  an  eye,  or  a  limb,  was  appraised  or  taxed,  at  a 
certain  value,  which  was  paid  by  the  injurer  to  the  injured;  in 
short,  the  punishment  resolved  into  an  action  of  damages,  similar 
to  the  Eoman  actio  furtiy  enforceable  by  the  injured  person  (Mai- 
monides, pt.  iii.  ch.  xlL).  The  principle  of  punishment  was  thus 
not  retaliation,  but  recompence  or  compensation,  a  principle  which, 
as  we  shall  see,  existed  among  the  Jews  also  in  tlie  case  of  theft, 
and  obtained  in  consolidated  and  enlightened  as  well  as  barbarous 
States,  and  continued  down  to  a  comparatively  recent  period.  The 
lex  talionis  seems  thus  early  to  have  proved  inadequate  as  a  per- 
manent measure  of  punishment,  although  it  was  afterwards  enacted 
at  Eome  in  the  Laws  of  the  Twelve  Tables.  The  Jewish  laws  of 
homicide  show  a  higher  conception  of  moral  guilt  than  do  those 
of  Greece  and  Rome,  and  are  similar  to  the  English  law  as  it  pre- 
vailed from  the  time  of  the  spread  of  Christianity  in  England, 
when  a  higher  regard  for  human  life  spmng  up,  down  to  the  reign 
of  Henry  VIII.  The  crime  of  manstealing,  plagium,  was  punished 
by  death,  as  among  the  Gentoos.  As  among  the  Gentoos,  rebellious 
sons,  and  girls  found  not  to  be  virgins,  were  ordained  to  be  stoned. 
The  extraordinary  trial  by  the  ordeal  of  water,  called  the  "law 
of  jealousies,"  which  is  fully  described  in  the  Book  of  Numbers 
(v.  12-30),  and  was  enacted  to  secure  the  immediate  acquittal  or 
conviction  of  suspected  wives,  has  a  counterpart  in  the  Pureskeh  of 
the  Gentoo  laws,  a  trial  by  ordeal  of  which  there  are  in  India 
various  forms  according  to  the  choice  of  parties  or  class  of  offence, 
and  the  infallibility  of  the  result  of  which  is  implicitly  trusted. 
This  means  of  discovering  truth  by  ordeal  of  fire  and  M'ater  was  not 
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confined  to  these  Eastern  codes.  It  prevailed  also  among  the  ancient 
German  races,  and  their  successors  the  Saxons  who  settled  in  Eng- 
land and  Scotland.  By  the  Salic  law,  and  the  laws  of  some  others 
of  the  barbarians,  which  admitted  of  negative  proofs,  there  was  the 
ordeal  of  boiling  water.  Montesquieu  says  of  it  that, "  As  this  trial 
was  excessively  cruel,  the  law  found  an  expedient  to  soften  its 
rigour.  It  permitted  the  person  who  had  been  summoned  to  make 
the  trial  by  boiling  water  to  ransom  his  hand  with  the  consent  of 
the  adverse  party.  The  accuser,  for  a  particular  sum  determined 
by  the  law,  might  be  satisfied  with  the  oath  of  a  few  witnesses, 
declaring  that  the  accused  had  not  committed  the  crime.  The  trial 
was  a  thing  pri\'ately  agreed  upon  which  the  law  permitted  only, 
but  (lid  not  ordain"  (Spirit  of  Laws,  bk.  xxviiL  c.  16).  The  same 
author  says,  "  With  regard  to  trial  by  fire,  after  the  party  accused 
had  put  his  hand  on  a  hot  iron,  or  in  boiling  water,  they  WTapt  the 
hand  in  a  bag  and  sealed  it  up ;  if  after  three  days  there  appeared 

no  mark  he  was  acquitted By  the  law  of  the  Thuringians,  a 

woman  accused  of  adultery  was  condemned  to  trial  by  boiling 
water  only  when  there  was  no  champion  to  defend  her,  and  the 
law  of  the  Eipuarians  admits  of  this  trial  only  when  a  person  had 
no  witnesses  to  appear  in  his  justification.  Now  a  woman  that 
could  not  prevail  upon  any  one  relation  to  defend  her  cause,  or  a 
man  that  could  not  produce  a  single  witness  to  attest  his  honesty, 
was  from  those  very  circumstances  sufficiently  convicted"  {Ibid,, 
ch.  17).  Lord  Karnes,  another  historical  jurist,  says,  "This  sort  of 
artificial  trial  (by  fire  and  water)  prevailed  in  nations  that  had  no 
communication  with  each  other,  which  may  be  accounted  for  by 
the  prevalence  of  superstition.  Among  the  Indians  on  the  Mala- 
bar coast,  when  a  man  is  to  clear  himself  of  some  heinous  crime,  as 
theft,  adultery,  or  murder,  he  is  obliged  to  swim  over  the  Eiver 
Cranganor,  which  swarms  with  alligators  of  a  monstrous  size.  If 
he  reach  unhurt  the  opposite  bank  he  is  reputed  innocent.  If 
drowned  he  is  concluded  guilty  (Texeiras,  "  History  of  Persia"). 
The  trial  "  by  fire  also  is  discovered  in  a  country  not  less  remote 
than  Japan"  (Kajmpfer  s  "  Hist,  of  Japan,"  bk.  iiL  ch.  v.  "  Hist. 
Law  Tracts,"  p  113).  The  ordeal  was  a  means  adopted  to  discover 
truth.  It  arose  and  was  practised  among  all  races  whose  civiliza- 
tion had  not  yet  attained  to  the  institution  of  regular  jurisprudence, 
and  the  power  of  reconciling  and  weighing  conflicting  testimonies, 
for  which  the  institution  was  a  rough  and  ready  substitute.  It 
was  practised  by  all  savage  and  barbaric  nations,  but  was  not  used 
by  the  Komans,  who  brought  jurisprudence  to  its  greatest  perfection. 
Aa  a  means  of  ending  difference  it  may  be  compared  to  drawing 
lots  and  the  modern  practice  of  tossing  a  coin.  Montesquieu  con- 
cludes upon  this  style  of  laws, "  that  they  were  not  so  productive  of 
injustice  as  they  were  in  themselves  unjust,  that  the  eflects  were  more 
innocent  than  the*  cause,  that  they  were  more  contrary  to  equity 
than  prejudicial  to  its  rights,  more  unreasonable  than  tyrannical" 
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(bk  xxviii.  ch.  xvii  and  authorities  there  eited).  Blasphemy,  or  the 
crime  of  treason  against  the  Deity,  was  punished  capitally  by  the 
Jewish  law,  which  enacted  that  the  blasphemer  should  be  dragged 
out  of  the  city  and  stoned  to  death  (Levii  xxiv.  16 ;  St.  John  xix.  7), 
and  by  the  Eoman  law  (Nov.  77),  and  also  by  the  eariy  Scottish  law.^ 

Perjury  also  appears  to  have  been  capitally  punished  by  the 
Jewish  code  in  cases  where  the  false  oath  brought  death  upon  the 
person  testified  against  (Deut.  xix.  16). 

Among  the  Jews  capital  punishment  was  executed  by  stoning, 
strangulation,  burning,  and  beheading.  The  first  was  most  common, 
the  last  was  usual  in  cases  of  murder,  while  burning  seems  to  have 
been  reserved  for  oflRences  against  chastity  (Selden,  Dejure  nafur. 
bk.  iv.  ch.  i;  Levit.  xxi.  9).  Milman  thus  summarizes  the  Jewish 
penal  code :  "  The  Hebrew  penal  law  enforced  the  highest  respect 
for  the  life  of  man.  Murder  ranked  with  high  treason  (i.«.  idolatry, 
blasphemy),  striking  a  father,  adultery,  and  unnatural  lust,  as  'a 
capital  crime ;  the  law  demanded  blood  for  blood.  But  it  trans- 
ferred the  exaction  of  the  penalty  from  private  revenge,  and  com- 
'  mitted  it  to  the  judicial  authority.  To  effect  this,  it  had  to  struggle 
with  an  inveterate  though  barbarous  usage,  which  still  prevsols 
among  the  Arabian  tribes.  By  a  point  of  honour,  as  rigorous  as 
that  of  modem  duelling,  the  nearest  of  kin  is  bound  to  revenge  the 
death  of  his  relation :  he  is  his  God  or  blood  avenger.  He  makes 
no  inquiry ;  he  allows  no  pause ;  whether  the  deceased  has  been 
slain  on  provocation,  by  accident,  or  of  deliberate  malice,  death  can 
only  be  atoned  by  the  blood  of  the  homicida  To  mitigate  the 
evils  of  an  usage  too  firmly  established  to  be  rooted  out,  Moses 
appointed  certain  cities  of  refuge  conveniently  situated  ...  In 
case  of  strife  what  was  called  the  law  of  retaliation  was  enacted. 
.  .  .  There  was  especial  provision  for  injury  to  a  woman  with  child. 
Where  a  murder  was  committed,  of  which  the  perpetrator  was 
undetected,  the  nearest  city  was  commanded  to  make  an  offering  of 
atonement.  With  the  same  jealous  regard  for  human  life  a  strict 
police  regulation  enacted  that  the  terrace  on  the  top  of  every  house 
should  have  a  parapet.  In  one  case  inexcusable  carelessness,  which 
caused  death  was  capitally  punished.  If  an  ox  gored  a  man  so 
that  he  died,  the  beast  was  put  to  death ;  if  the  owner  had  been 
warned  he  also  suffered  the  same  penalty ;  but  in  this  case  his  life 
might  be  redeemed  at  a  certain  price.  In  other  cases,  as  was  said, 
personal  injury  was  pimished  by  strict  retaliation,  *  an  eye  for  an 
eye,  and  a  tooth  for  a  tooth.*  The  Jews  however  assert  that,  from 
the  earliest  period,  these  penalties  were  commuted  for  a  pecuniary 
mulct,  according  to  a  regular  scale.  While  the  law  was  thus  rigor- 
ous with  regard  to  human  life,  against  the  crime  of  theft  it  was 

^  Statutes  3661  and  1695.  See  case  of  Thomaa  Aitkenhead,  Dec.  24,  1696,  re- 
ported in  Maclauiin,  pp.  12  and  731 ;  Arnot's  **  Criminal  Trials,*'  p.  862,  and  Hume, 
2d  edit.  vol.  i.  p.  561,  also  Kinnimouth's  "Case  in  Madaurin,"  p.  731,  and  Home, 
2d  edit.  i.  p.  561.    These  Statutes  were  repealed  by  53  Geo.  111.  c.  160. 
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remarkably  lenient  The  midnight  burglar  might  be  killed  in  the 
act.  Manstealing,  as  the  kidnapped  person  could  only  be  sold  to 
foreigners,  inflicted  political  death,  and  was  therefore  a  capital 
oiTence;  but  the  ordinaiy  punishment  of  theft  was  restitution. 
Here  personal  slavery  was  a  direct  advantage,  as  it  empowered  the 
law  to  exact  the  proper  punishment  without  touching  the  life.  No 
man  was  so  poor  that  he  could  not  make  restitution ;  because  the 
labour  of  a  slave  being  of  higher  value  than  his  maintenance,  his 
person  could  be  sold  either  to  satisfy  a  creditor  or  to  make  com- 
pensation for  a  theft"  (Milman,  bk  iiL  voL  i.  p.  180). 

The  ancient  Egyptians  were  an  agricultural  and  commercial 
people,  and  their  criminal  law  appears  to  have  been  very  perfect. 
This  has  been  accounted  for  by  the  circumstance  that  owing  to  the 
geographical  situation  and  soil  of  Egypt,  the  chief  pursuits  of  the 
peopte  were  agricultural,  which  occupation  more  readily  than  others 
produces  well  ordered  society  and  settled  government.  Capital 
punishments  were  avoided  as  much  as  possible,  and  such  as  were 
likely  to  restrain  the  guilty  from  a  repetition  of  his  offence  were 
adopted.  Besides  they  bore  a  special  relation  to  the  nature  of  the 
o£fence,  thus  "those  who  revealed  the  secrets  of  the  army  to  the 
enemy  had  their  tongues  cut  out ;  those  who  coined  false  money, 
or  contrived  false  weights,  or  forged  deeds,  or  razed,  public  records,  ' 
were  condemned  to  lose  both  hands ;  .  .  .  and  a  woman  committing 
adultery  was  punished  with  the  loss  of  her  nose,  that  she  might  not 
again  allure  men  to  wantonness,"  which  last  bears  a  marked  con- 
trast to  the  Gentoo  punishment  for  the  same  ofience,  which  is,  that 
she  should  not  only  have  her  ears,  lips,  and  nose  cut  off;  but  should 
besides  be  mounted  on  an  ass  and  drowned,  or  given  up  to  be  eaten 
by  dogs  (Laws,  ch.  xix.  sec.  3).  Among  the  Egyptians  theft  was 
not  only  unpunished  but  systematized ;  but  perjury  was  punished 
capitally,  for  it  was  said  to  involve  the  two  greatest  crimes,  viz. 
impiety  to  the  gods,  and  violation  of  faith  and  truth  to  man  (Dio- 
dorus  Siculus,  bk.  i.  ch.  vL,  and  bk.  ii.  ch.  xviii.). 

One  of  their  laws  has  been  cited  as  showing  that  the  Egyptians 
had  long  been  accustomed  to  the  power  of  punishment  being  vested 
in  the  magistrate,  that  namely,  whereby  a  pregnant  woman  could 
not  be  put  to  death  till  after  her  delivery  (Diodorus  Siculus,  bk.  i. 
ch.  vi.).  This  is  the  law  of  Great  Britain,  where  a  jury  of  matrons 
is  empanelled  to  ascertain  the  fact  of  pregnancy  with  quick  child 
(Case  of  Christina  Edmunds,  Cent.  Crim.  Court,  Jan.  1872).  A 
similar  merciful  limitation  is  attached  to  the  Brahminical  ordinance 
that  it  is  proper  for  a  woman  to  bum  with  her  husband's  corpse. 
Another  of  their  laws  is  referred  to  as  showing  that  the  Egyptian 
criminal  code  was  based  on  a  higher  stcmdard  of  moiulity  than 
that  of  any  civilized  modem  natioa  By  it  acts  of  omission,  or 
neglect  of  duty,  in  cases  where  death  which  is  preventible  occurred, 
were  crimes,  and  punished  capitaUy.  The  law  nins  « If  a  man 
be  violently  assaulted,  and  in  hazard  of  death,  it  is  the  duty  of 
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every  bystander  to  effect  a  rescue.  And  if  it  be  found  against 
such  a  man  that  he  was  sufficiently  able  to  prevent  the  murder, 
his  neglect  or  forbearance  is  to  be  punished  with  death."  The 
nearest  approach  to  this  is  to  be  found  in  the  Gentoo  code :  "  When 
a  thief  has  an  intention  to  steal  any  particular  article,  if  any 
stranger  acts  in  such  a  manner  as  to  give  the  thief  an  opportunity 
of  stealing  that  article,  he  also  is  to  be  considered  as  a  thie£  If 
a  person  who  is  able  to  apprehend  thieves,  upon  discovery  of  a 
thief,  does  not  apprehend  him,  he  also  is  to  be  considered  as  a 
thief;  the  magistrate  shall  inflict  upon  such  person  half  the  pun- 
ishment of  a  thief"  (Laws,  ch.  xvii.  sec.  5),  The  laws  of  Eome 
and  Britain  fall  short  of  these  high  standards.  The  English  law 
runs :  "  In  order  to  render  a  person  an  accomplice  and  principal  in 
felony  he  must  be  aiding  and  abetting  at  the  fact,  and  ready  to 
afford  assistance,  if  necessary,  and,  therefore,  if  A  happeneth  to  be 
present  at  a  murder,  for  instance,  and  taketh  no  part  in  it,  nor 
endeavoureth  to  prevent  it,  nor  apprehendeth  the  murderer,  nor 
raiseth  hue  and  cry  after  him,  this  strange  behaviour  of  his,  though 
highly  criminal,  will  not  of  itself  render  him  either  principal  or 
accessory"  (Foster,  "  Crown  Law,"  Discourse  iii.  ch.  L  sec.  6).        L. 
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II. — NOVATION. 

Whatever  less  obvious  causes  mav  have  contributed  to  the  insol- 
vency  of  life-assurance  concerns  during  the  last  few  years,  reckless 
amalgamation  on  terms  grossly  imfair  both  to  shareholders  and  to 
all  classes  of  creditors  of  the  purchasing  company,  has  certainly 
been  a  feature  common  to  the  worst  failures.  Indeed  the  genius  of 
the  Stock  Exchange  had  discovered  that  to  destroy  a  business  was 
even  more  profitable  than  to  float  a  new  stock ;  and  side  by  side 
with  the  "promoters"  arose  the  new  race  of  "wreckers,"  whose 
function  was  to  negotiate  the  transfer  of  entire  businesses  from  one 
office  to  another.  It  might  have  been  assumed  that  a  business, 
which  was  in  the  market,  was  not  likely  to  turn  out  very  profitable; 
but,  unfortunately,  it  often  happened  that  the  officers  of  the  amal- 
gimating  company,  having  an  interest  in  the  quantity  of  new  busi- 
ness introduced  to  their  office,  assisted  in  effecting  a  transfer  of 
liabilities  for  the  most  inadequate  consideration.  Whatever  cause, 
therefore,  we  make  responsible  for  the  failure  of  the  Albert,  which 
had  absorbed  nearly  twenty  minor  offices,  it  is  not  surprising  that  the 
holdera  of  policies  issued  by  the  dissolved  companies,  which  were 
in  some  cases  solvent,  should  have  raised  every  plea  to  establish  a 
continuing  liability  against  their  original  debtors.  Not  only  was 
the  Albert  bankrupt,  but  there  was  the  irritating  thought  that  the 
bankiiiptey  had  been  caused  by  these  very  transfers,  to  which  the 
policy-holders  had  barely,  or  at  least  with  very  imperfect  know- 
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ledge,  assented.    We  propose  now  to  examine  some  of  these  pleas 
stated  in  the  arbitration. 

Before  doing  so,  we  may  observe  that  the  Court  of  Chancery  had 
already  fixed  certain  rules  of  liability  in  questions  of  novation  raised 
by  policy-holders  in  petitions  to  wind-up  companies,  whose  business 
had  undergone  amalgamation.  Thus  in  re  Family  Eivdowment  So- 
ciety (Law  Eep.  5  Ch.  Ap.  118)  the  Court  of  Appeal  held  that  in  an 
ordinary  amalgamation,  where  it  was  provided  that  both  companies 
should  endeavour  to  induce  the  grantees  of  the  transferor  company 
to  take  out  in  substitution  grants  of  the  transferee,  an  annuitant, 
who  had  granted  receipts  for  thirteen  years  to  the  transferee  without 
taking  out  a  new  grant,  had  not  accepted  the  transferee  as  his  debtor 
to  the  effect  of  extinguishing  the  liability  of  the  transferor  company, 
although  he  had  full  notice  of  the  terms  of  amalgamation.  The 
payments  of  his  annuity  may  have  been  made  out  of  a  trans- 
ferred fund,  and  the  annuitant  can  hardly  be  bound  to  satisfy 
himself  from  the  deeds  of  settlement  and  transfer  that  the  amal- 
gamation is  intra  vires  of  the  companies.  It  is  doubtful  if  he 
could  interdict  it.  It  was  further  decided  in  re  National  Provincial 
Life  Assurance  Society  (Law  Eep.  9  Eq.  306)  that  novation  took 
place  where  a  policy-holder,  knowing  that  the  business  and  assets 
of  his  society  had  been  transferred  to  the  Albert,  nevertheless  took 
premium  receipts  from  the  Albert  for  thirteen  years,  and  on  the 
dropping  of  the  life  sent  in  a  claim  upon  the  Albert  funds.  On 
the  other  hand,  in  the  case  Manchester  and  London  Life  Assurance 
and  Loan  Association  (L.  R  5  Ch.  640)  shewed  that  where  the  form 
of  a  receipt  given  to  the  policy-holder  does  not  disclose  the  nature 
of  the  transaction  between  the  companies,  mere  repeated  payment 
of  premiums  to  the  transferee  will  not  operate  novation.  It  was 
also  settled  by  the  case  of  The  AncJwr  Assurance  Com'pany  (L  R  5 
Ch.  632),  following  on  the  case  of  The  Times  Lije  Assuratice  Com- 
pany (L  R.  5  Ch.  381),  (where,  however,  more  ample  knowledge 
was  proved  of  the  terms  of  the  transfer,  and  in  what  way  the  profits 
had  been  earned,)  that  the  receipt  of  a  bonus  to  which  by  his 
original  contract  the  policy-holder  was  entitled,  if  it  be  in  fact  paid 
out  of  the  profits  of  the  amalgamated  concern,  throws  upon  the 
policy-holder  the  onvs  of  proving  that  the  company,  who  paid  the 
bonus,  was  only  the  agent  of  his  original  debtor.  In  the  case  of 
The  Intematvmal  Life  Assurance  Society ^  ex  parte  Blood  (L.  R.  9 
Eq.  317),  a  memorandum,  indorsed  on  the  policy,  making  the  funds 
of  the  transferee  company  liable  for  payment  of  the  sum  assured, 
subject  to  payment  of  premiums,  was  held  suflBcient  to  instruct 
novation,  though  only  one  premium  had  been  paid.  The  memoran- 
dum was  of  course  read  with  reference  to  a  circular  sent  to  Blood, 
which  explained  that  the  assets  and  liabilities  had  been  transferred. 
Literally,  the  indorsement  amounted  only  to  a  guarantee.  But,  as 
Blood,  who  was  a  solicitor,  must  have  known  that  it  was  the  intention 
of  the  companies  to  substitute  one  liability  for  another,  he  was  not 
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entitled  to  allow  them  to  act  on  the  belief  that  he  was  giving  effect 
to  their  intentions,  unless  he  meant  to  discharge  the  transfer.  In 
re  Medical  Invalid  and  General  Assurance  Company  (Law  Bep.  6 
Ch.  362),  Mellish,  L.  J.,  thus  sums  up  the  previous  decisions: 
"  Where  on  the  amalgamation  of  two  companies,  notice  is  given  to 
a  policy-holder  of  that  fact,  and  in  substance  notice  is  given  to  him 
that  he  has  his  election,  whether  he  will  choose  to  take  a  policy  or 
liability  of  the  new  company  in  lieu  of  the  policy  of  the  old  com- 
pany who  were  liable  to  him,  even  though  he  does  not  in  terms 
assent  to  the  novation  by  taking  out  a  new  i)olicy,  or  by  having  it 
indorsed,  or  by  entering  into  an  express  agreement,  yet,  if  he  acts 
upon  it  and  takes  the  benefits  which  he  could  only  be  entitled  to 
receive  upon  the  assumption  that  he  had  assented  to  it,  that  will 
be  evidence  on  which  the  Court  may  find,  and,  unless  .there  is 
something  to  contradict  it,  ought  to  find,  that  he  has  agreed  to  take 
the  liability  of  the  new  company  in  substitution  for  that  of  the  old 
one."  The  claimant  here  (Spencer)  took  a  bonus  which  he  must 
have  known  was  derived  from  Albert  profits,  as  no  bonus  was  due 
from  the  Medical  Company  at  the  time,  and  a  larger  proportion  of 
the  Albert  profits  was  divisible,  and  tliere  was  a  greater  variety  of 
modes  of  applying  the  bonus.  In  GriffiiKs  case  arising  out  of  the 
same  amalgamation  (6  Ch.  374)  James,  L.  J.,  said :  "  The  payment 
of  premiums  for  any  number  of  years,  where  there  is  a  particular 
contract  between  the  two  companies,  (viz.  a  provision  in  the  deed 
of  transfer  for  the  case  of  non-novated  policies)  cannot  have  the 
slightest  operation."  Here  the  indorsement  substituting  the  lia- 
bility was  objected  to,  when  proposed,  as  the  policy-holder  con- 
templated only  an  admission  of  liability. 

Apart  from  these  cases  on  the  special  contract  of  assurance, 
which,  it  may  be  observed,  generally  charges  certain  assets  and  not 
a  certain  number  of  persons,  the  general  principle  of  law  seems  to 
be  that  even  in  cases  of  ordinary  paitnership,  where  novation  may 
be  inferred  from  the  creditor  continuing  dealings  with  a  new  firm, 
the  presumption  is  altogether  against  novation  where  the  circum- 
stances are  consistent  with  the  subsistence  of  the  original  debt.  If 
an  old  security  be  given  up,  or  a  new  one  taken  expressly  in  satis- 
faction of  the  old  debt,  that  may  be  conclusive.  But  nothing  is 
more  common  in  trade,  for  instance,  than  that  a  creditor  should  take 
a  bond  or  bill  for  the  balance  of  an  open  account.  The  mere  accept- 
ance of  an  additional  security  cannot  be  said  to  suggest  novation. 

The  principles  laid  down  by  the  Court  of  Chancery  were  ex- 
tended in  their  application  by  Lord  Cairns,  sitting  as  arbitrator, 
uncontrolled  (so  says  the  Act  which  appointed  him)  either  by  law 
or  equity.  In  the  first  place  with  regard  to  annuities  we  shall  take 
for  illustration  the  case  of  Dale,  who  was  an  illiterate  domestic  ser- 
vant, and  therefore  entitled  not  to  have  his  actings  scrutinized,  as 
if  he.  had  had  a  clear  consistent  and  unvarying  idea  of  his  legal 
rights.    Dale  understood  that  the  Albert  had  become  in  ''some 
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way  liable/*  he  therefore  sent  in  his  annuity-policy,  which  was  in- 
dorsed with  a  memorandum  admitting  liability;  and  he  granted 
receipts  for  several  years  to  the  directors  of  the  Albert.  Lord  Cairns 
held  that  this  amounted  to  novation.  If  the  annuitant  had  stood 
still,  and  received  his  annual  payments,  he  might  have  made  his 
choice  between  the  solvent  and  the  insolvent  debtor.  But  he 
accepted  an  acknowledgment  of  the  liability  of  an  entirely  different 
capital  and  fund  for  the  payment  of  his  annuity,  and  received  pay- 
ments from  the  new  company  out  of  that  fund.  Therefore,  although 
he  swore  that  he  never  intended  to  release  the  original  debtor,  he 
was  held  not  entitled  to  say  that  he  never  entered  into  any  con- 
tract to  relinquish  the  security  of  the  old  company,  or  that  he  had 
not  accepted  the  security  of  the  new  company.  It  will  be  seen 
that  the  question  of  novation  is  raised  very  clearly  by  the  case  of 
an  annuitant,  who  having  paid  his  full  price,  has  no  conditions 
precedent  to  fulfil,  but  only  money  to  receive.  The  receipt  of  the 
official  circular  does  not  oblige  him  to  declare  his  option,  even 
though  his  silence  be  consistent  with  his  acquiring  a  right  of  action 
against  the  transferee.  The  case  is  not  unlike  that  of  a  creditor, 
who  on  the  dissolution  of  his  debtor's  firm  takes  a  bill  in  part  pay- 
ment from  the  new  firm,  which  is  empowered  to  collect  debts  and 
to  liquidate  the  liabilities.  To  extract  novation  from  such  a  set  of 
facts,  it  would  probably  be  necessary  to  show  that  the  creditor 
knew  that  the  new  firm  were  not  liable  to  account  to  their  prede- 
cessors, and  that  they  had  no  obligation  of  relief  against  them. 
But  in  the  Albert  arbitration,  even  where  the  circular  sent  to  tbe 
annuitants  did  not  very  distinctly  announce  the  alternatives  which 
might  be  adopted,  and  even  where  (Hawtrey's  case)  the  policy- 
holder was  misled  into  believing  that  he  had  no  option,  novation 
was  without  hesitation  inferred  from  an  indorsement,  which  "per  se 
could  only  raise  a  new  contract,  but  not  discharge  the  liability  on 
a  previous  one,  of  which  the  solemn  writ  subsisted. 

Next,  with  regard  to  life-policies,  it  seems  to  us  that  Lord  Cairns 
has  stretched  beyond  the  limits  of  justice  the  rule  laid  down  by 
Mellish,  L.  J.  First,  in  several  cases,  the  mere  alteration  of  the 
form  of  premium-receipt,  without  any  proof  of  receipt  of  the  cir- 
cular explaining  the  terms  of  the  transfer,  was  held  sufficient  notice 
to  put  the  policy-holder  to  his  election.  Second,  the  mere  pay- 
ment of  premiums  to  the  Albert,  unsupported  by  any  act  such  as 
receipt  of  bonus  or  sending  in  of  claim,  was  held  sufficient  proof  of 
novation.  Third,  this  was  so  held,  even  where  there  was  no  further 
intimation  of  the  transfer,  than  was  contained  in  the  premium 
receipts.  "He  could  not  go  on  paying  the  premiums,  which  he 
was  told  (by  the  receipts)  were  being  received  on  the  footing  of 
the  Albert  being  the  office  which  insured  him,  and  afterwards,  when 
the  Albert  got  into  difficulties,  turn  round  and  say  that  all  the 
while  he  was  acting  on  the  supposition  that  he  was  insured  by  an 
entirely  different  office,  to  which  he  was  not  paying  premiums." 
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But  he  might  well  suppose  that  though  under  an  arrangement  the 
Albert  was  to  receive  the  premiums  and  pay  the  sum  assured,  he 
had  not  released  the  company  issuing  the  policy ;  and,  in  fact,  all 
premiums  whatever  were  paid  to  the  Albert,  and  might  have  been 
carried  to  a  separate  account.  Fourth,  in  several  cases,  where  ver- 
bal protests  against  the  transfer  had  been  made  on  paying  the  pre- 
miums for  the  first  one  or  two  years,  and  especially  where  one  such 
protestor  made  his  premium  cheques  payable  to  the  directors  of 
the  original  company,  it  was  held  that  the  resolution  to  protest 
must  be  embodied  in  writing.  Admitting  the  question  Co  be  one 
of  fact,  viz.  the  intention  of  the  policy-holder,  Lord  Cairns  never- 
theless adopted  as  the  test  of  novation,  not  whether  the  circum- 
stances are  inconsistent  with  the  subsistence  of  the  original  debt, 
but  whether  the  policy-holder  has  taken  certain  active  measures  to 
guaid  against  misapprehension.  But  even  if  the  intention  to  accept 
a  new  liability  be  admitted,  and  by  the  receipt  of  premiums  a  new 
company  is  made  liable,  although  the  policy-holder  may  get  the 
benefit  of  a  larger  capital  and  a  more  economical  management,  this 
is  not  conclusive  evidence  of  an  intention  to  substitute  the  liability, 
and  the  result  has  shewn  how  delusive  these  supposed  benefits  were. 
Much  of  the  labour  of  the  learned  Judges  in  England  has  been 
rendered  unavailing  for  the  future  by  the  Life  Assurance  Com- 
panies* Acts  Amendment  Act,  1872,  of  which  the  7th  section 
enacts :  "  Where  a  company  either  before  or  after  the  passing  of 
this  Act  has  transferred  its  business  to  or  been  amalgamated  with 
another  company,  no  policy-holder  in  the  first-mentioned  company 
who  shall  pay  to  the  other  company  the  premiums  accruing  due  in 
respect  of  his  policy,  shall  by  reason  of  any  such  payment  made 
after  the  passing  of  this  Act,  or  by  reason  of  any  other  act  done 
after  the  passing  of  this  Act,  be  deemed  to  have  abandoned  any 
claim  which  he  would  have  had  against  the  first-mentioned  com- 
pany on  due  payment  of  premiums  to  such  compjiny,  or  to  have 
accepted  in  lieu  thereof  the  liability  of  the  other  company,  unless 
such  abandonment  and  acceptance  have  been  signified  by  some 
writing  signed  by  him  or  by  his  agent  duly  authorized."  The 
words  here  are  very  comprehensive,  and  they  will  protect  in  the 
future  the  majority  of  cases  to  which  we  have  referred,  where  a 
continuous  payment  of  premiums  to  the  transferee,  the  acceptance 
of  a  bonus  on  a  profit-policy,  or  the  sending  in  of  a  claim  on  death 
to  the  office  of  the  transferee,  was  held  to  raise  a  presumption  of 
novation,  even  where  there  was  some  evidence  of  a  floating  inten- 
tion to  retain  the  old  liability.  It  is  not  clear  whether  the  section 
will  apply  to  the  case  of  a  letter  applying  for  an  indorsement  on 
the  policy  of  an  admission  that  the  transferee  is  liable ;  for  the 
memorandum,  usually  employed,  would  not  fall  under  the  excep- 
tion in  the  Statute.  There  is  no  difficulty  where  a  policy  is  given 
up  and  a  new  one  taken  out.  But  in  all  other  cases  apparently 
the  policy-holder's  writ  "signifying  abandonment  and  acceptance" 
is  essential.    Perhaps,  also,  the  section  has  been  constructed  so  as 
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to  prevent  a  double  liability  from  arising ;  for  it  provides  that  the 
"acceptance"  which  concludes  the  contract  with  the  transferee 
must  be  in  the  same  writing  which  discharges  the  old  liability. 
This  is  but  just,  because  if  people  have  not  definitely  made  up 
their  minds  to  abandon  one  security,  a  little  reflection  will  shew 
them  that  they  ought  not  to  accept  another  which  is  cleariy  offered 
as  a  substitute.  This  Statute  will  have  the  wholesome  effect  of 
checking  amalgamation,  which  has  so  often  flourished  on  the  ruin 
of  aged  people  and  unprotected  women.  On  the  other  hand  a 
deliberate  abandonment  by  a  majority  of  policy-holders  will  be  the 
best  sanction  of  an  amalgamation. 

We  may  add  that  in  the  .liquidation  of  the  European  Assurance 
Company,  the  statutory  arbitrator,  Lord  Westbury,  has  substantially 
adopted  the  rule  of  the  Statute.  He  h6lds  that  the  Company,  al- 
leging a  novation,  is  bound  to  prove  an  agreement  by  the  policy- 
holder to  that  effect  It  is  true  that,  in  the  absence  of  written 
proof,  he  considera  that  the  acts  of  the  policy-holder  be  taken  as 
evidence  of  an  intention  to  substitute  the  liability ;  but  these  acts 
must  unequivocally  denote  approval,  understanding,  and  acceptance 
of  a  proposal,  which  had  been  distinctly  made.  Lord  Westbury 
further  thinks  the  transferee  Company  must  prove  its  legal  power 
to  issue  new  policies,  or  indeed  old  ones,  and  that  this  power  was 
made  known  to  the  policy-holder. 

But  whatever  opinion  may  prevail  as  to  the  expediency  of  the 
rule  introduced  by  Statute,  it  is  interesting  to  notice  that  a  very 
similar,  though  more  extensive,  change  occurred  in  the  Civil  Law, 
from  which  so  many  of  our  first  principles  of  contract  are  derived. 
Novation  was  usually  accomplished  by  means  of  a  stipiUatio,  in 
which  the  creditor  and  the  new  debtor  were  respectively  stipulator 
and  promissor.  No  doubt  could  exist  as  to  the  new  contract  into 
which  these  parties  entered,  but  the  question  remained  whether 
the  old  debtor  had  been  released,  and  as  the  stipulatio  said  nothing 
on  this  point,  it  appears  to  have  been  competent  to  prove  ali  unde 
the  intention  of  parties  in  entering  into  the  stijndatio,  Justinian 
observes  in  his  Institutes  that  by  the  old  practice  "  tunc  fieri  nova- 
tionem,  quum  novandi  animo  in  secundam  obligationem  itura 
fuerat:"  and  Ulpian  states  the  law  more  broadly  thus:  "Quod 
enim  ego  debeo,  si  alius  promittat,  liberare  me  potest,  si  novationis 
causa  hoc  fiat ;  si  autem  non  novandi  animo  hoc  intervenit,  uterque 
quidem  tenetur,  sed  altero  solvente,  alter  liberatur :  non  tamen,  si 
quis  stipuletur,  quod  mihi  debetur,  aufert  mihi  actionem,  nisi  ex 
voluntate  mea  stipuletur,  liberat  autem  me  is,  qui  quod  debeo  pro- 
mittit,  etiamsi  nolim"  (D.  46,  tit.  2,  8,  de  novat.  et  deleg.).  Nova- 
tion might  also  be  accomplished,  at  least  in  the  time  of  Gains,  by 
means  of  a  traiiscrijytio  a  persona  in  personam^  which  Gaius  thus 
describes:  "Veluti  si  id  quod  mihi  Titius  debet,  tibi  expensum 
tulero,  id  est,  si  Titius  te  delegaverit  mihi"  This  process  of  course 
required  the  active  concurrence  of  the  original  debtor.  It  resem- 
bles the  case  in  our  own  law  (Elchies.  7061),  where  a  seller  debited 
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a  private  account  with  tlie  price  of  goods  at  the  request  of  a  part- 
ner in  the  firm  on  whose  order  the  goods  were  furnished,  and  this 
was  held  to  amount  to  novation.    Probably,  this  transcriptio  ap- 
plied chiefly  to  book  debts,  and  was  used  by  those  who  habitually 
kept  a  codex  expensL    The  classical  law  had  defined  certain  cases, 
which,  if  they  did  not  furnish  legal  presumptions  of  novation,  at 
least  gave  strong  indications  of  it.    Such  were  the  taking  of  security, 
whether  by  way  of  cautio  or  pignvs,  the  extension  of  time,  the 
increase  or  diminution  of  the  pecuniary  amount,  the  change  of 
persons.     But  it  was  obvious  that  a  different  value  must  be  assigned 
to  each  of  these  facts  according  to  the  manner  in  which  the  debt 
was  constituted,  the  more  or  less  complete  knowledge  of  the  parties, 
and  their  whole  actings  and  communings  with  reference  to  the 
transaction.     To  remedy  this  multiplicity  of  rules,  and  the  con- 
sequent ambiguity  in  which  the  rights  of  parties  were  involved, 
Justinian  in  the  year  530  A.D.  published  a  constitution  (C.  viii  tit 
42),  which  announces  a  definite  rule  of  universal  application  : 
"  Sancimus   .   .  .  nihil  penitus  prioris  cautelas  innovari,  sed  an- 
teriora  stare,  et  posteriora  incrementum  illis  accedere,  nisi  ipsi 
specialiter  remiserirU  quidem  priorem  obligationem,  et  hoc  expresserint, 
qttod  secundam  magis  pro  anteriorilms  elegerint"    The  policy  of 
this  constitution  is  no  doubt  the  same  as  that  of  our  recent  Statute. 
Although  it  does  not  insist  upon  the  creditor's  writ,  for  then  writing 
was  not  common  as  now,  and  verbal  contracts  were  deliberate  and 
solemn,  it  lays  down  a  tolerably  hard  and  fast  line,  by  which  men 
and  women  of  varying  capacities  are  more  likely  to  receive  sub- 
stantial justice,  than  if  the  law  should  leave  each  individual  to 
fight  his  or  her  battle  with  "  facts  and  circiunstances."     W.  C.  S. 
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We  resume  our  annual  survey  of  the  Statutes,  in  their  order,  so  far 
as  they  apply  to  Scotland. 

CAP.  15.  "  PAEKS  KEGULATION  ACT,  1872." 

This  Act  applies  to  Scotland  in  virtue  of  the  inclusion  in  the 
Second  Schedule  of  the  Parks  of  Holyrood  and  Linlithgow.  It  con- 
fers on  park-keepers  the  powers  and  immunities  of  police  constables 
for  the  district  in  which  the  park  is  situated,  and  on  such  police 
constables  the  powers,  privileges  and  immimities  of  a  park-keeper 
within  such  park  (ss.  7,  8).  Park-keepers  in  uniform  may  arrest 
without  a  warrant  the  offenders  against  the  rules  for  Boyal  Parks 
contained  in  the  First  Schedule,  provided  their  residence  is  un- 
known and  cannot  be  ascertained  by  the  park-keeper.  A  penalty 
not  exceeding  £20,  or  imprisonment  for  a  period  not  exceeding  six 
months,  is  imposed  on  persons  convicted  of  assaulting  a  park-keeper 
when  in  the  execution  of  his  duty  (s.  6).  Eegulations  for  parks 
may  be  made  by  the  Commissioners  of  Public  Works  or  by  the 
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ranger  of  the  park,  whicli  are  to  be  laid  before  Parliament,  and  to 
take  effect  if  not  disapproved  of  by  Parliament  within  a  month. 
Offences  against  the  Act  are  to  be  tried  before  a  Court  of  Summaiy 
Jurisdiction,  which  means  in  Scotland  any  Justice  or  Justices  of 
the  Peace,  Sheriff  or  Sheriff-Substitute,  Police  or  other  Magistrate, 
the  proceedings  before  whom  may  be  regulated  by  the  Summary 
Procedure  Act,  under  the  provisions  of  which  all  offences  may  be 
prosecuted  and  all  penalties  recovered  (s.  15).  Contraventions  of 
the  rules  annexed  to  the  Act  are  to  be  punished  by  a  fine  not  ex- 
ceeding £5  (s.  4). 

CAP.  18.   "ACT  FOB  BEGtTLATINQ  INQUIRIES  BY  BOABD  OF  TBADE." 

In  consequence  pf  doubts  suggested  in  carrying  out  the  "  Metro- 
polis Water  Act,  1871,"  this  Act  was  passed  to  enact  that  wherever 
an  Act  of  Parliament  directs  that  an  inquiry  shall  be  held  or  insti- 
tuted by  the  Board  of  Trade,  any  person  may  be  authorized  in  that 
behalf  by  the  President  of  the  Board  by  writing  imder  his  hand  or 
under  the  hand  of  one  of  the  secretaries  of  the  Board. 

CAP.  20.  "  THE  CUSTOMS  AND  INLAND  BEVENUE  ACT,  1872." 

We  refer  to  this  Act  for  the  purpose  of  noting  that  in  s.  4  there 
is  an  absolute  prohibition  of  the  importation  inwards  or  in  transit 
of  articles  of  foreign  manufacture,  bearing  any  name,  brand  or 
mark,  stating  or  implying  that  they  were  manufactured  at  any  place 
in  the  United  Kingdom ;  and  that  s.  6  restores  the  exemption  from 
license  (under  32  &  33  Vict.  c.  14)  of  waggons  or  carts,  horses  or 
mules,  used  for  conveying  the  owner  or  his  family  to  or  from  divine 
worship  on  Sunday,  Christmas,  Good  Friday,  and  public  Fast  Days 
and  Thanksgiving  Days,  "  provided  such  cart  or  waggon  be  used 
solely  for  the  conveyance  of  burden  in  the  course  of  husbandry," 
and  is  duly  marked  in  terms  of  s.  19,  sub  s.  6  of  said  Act  It  should 
be  observed  that  the  license  duty  on  a  horse  is  exigible  if  used  for 
drawing  to  divine  worship  any  vehicle  other  than  such  a  waggon  or 
cart.  Section  13  contains  a  definition  of  the  term  "  horse-dealer" 
as  used  in  32  &  33  Vict  c.  14 

CAP.  30.  "  AN  ACT  TO  SUSPEND  THE  COMPULSORY  OPERATION  OF  THE 

CHAIN  CABLES  AND  ANCHORS  ACT,  1871." 

This  Act  repeals  the  2d  section  of  the  "  Chain  Cable  and  Anchor 
Act  of  1871,"  and  makes  it  come  into  operation  only  on  January  1, 
1873.  The  "  Chain  Cable  and  Anchor  Act  of  1864''  (27  &  28  Vict, 
c.  27)  ia  continued  in  force  until  1st  January  1873. 

CAP.  38.   "  INFANT  LIFE  PROTECTION  ACT,  1872." 

After  the  passing  of  this  Act  no  person  may  take  in  for  hire  or 
reward  more  than  one  infant  under  the  age  of  one  year,  or  in  the 
case  of  twins  more  than  two,  for  the  purpose  of  nursing  or  main- 
taining them  apart  from  their  parents  for. a  period  of  more  than 
twenty-four  hours,  except  in  a  house  which  has  been  registered  in 
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terms  of  the  Act  (s.  2).  The  local  authority  (ie.  in  connties,  the 
Justices  of  Peace;  in  boroughs  and  towns,  the  Town  Council  or 
Police  Commissionera  or  Trustees)  is  required  to  cause  a  register  to 
be  kept  for  the  purposes  of  the  Act,  in  which  shall  be  registered 
annufdly  "  the  name  of  every  person  applying  to  register  any  house 
for  the  purposes  of  this  Act,  and  the  situation  of  every  such  house;" 
and  to  make  bye-laws  for  fixing  the  number  of  infants  to  be  received 
into  registered  houses  (s.  3).  The  local  authority  is  to  be  satisfied 
as  to  the  suitableness  of  the  house  and  the  character  and  ability  of 
the  applicant  for  registration  (s.  4).  Persons  regist<jred  under  s.  4 
must  enter  in  a  register  to  be  furnished  by  the  local  authority,  and 
kept  by  him,  the  name,  age  and  sex  of  each  infant  under  his  care, 
and  the  date  of  reception,  and  names  of  and  addresses  of  the  persons 
from  whom  such  infants  are  received  and  by  whom  they  are  re- 
moved, under  a  penalty  not  exceeding  £5  (s.  5).  Proof  of  serious 
neglect  or  incapability  in  persons  registered  or  unfitness  of  the  house 
makes  it  lawful  for  the  local  authority  to  strike  the  name  and  house 
off  the  register  (s.  7). 

The  death  of  an  infant  is  to  be  notified  by  the  person  registered 
to  the  procurator-fiscal  within  twenty-four  hours,  and  he  shall 
make  an  inquiry  into  the  cause  of  death  \mless  a  certificate  of  i»er- 
sonal  attendance  or  examination  by  a  registered  medical  practitioner 
specifying  the  cause  of  death  be  produced  to  him,  and  he  be  satis- 
fied that  there  is  no  ground  for  further  inquiry  (ss.  8,  14).  The 
expenses  of  the  procurator-fiscal's  inquiry  are  to  be  defrayed  out  of 
the  same  funds  as  the  expenses  of  an  inquiry  by  him  in  the  case  of 
a  sudden  death  (s.  14). 

Ofiences  under  the  Act,  i.e.  contraventions  of  any  of  the  pro- 
visions above  specified,  and  false  repi-esentations  and  forgery  of 
certificates  under  s.  6,  are  punishable  with  imprisonment  for  not 
more  than  six  months,  or  a  penalty  not  exceeding  £5,  as  a  Sheriff 
or  Sheriff-Substitute  trying  a  complaint  under  the  Summary  Pro- 
cedure Act,  1864,  may  award,  and  the  offender  is  also  liable  to 
have  his  name  and  house  struck  off  the  register  (ss.  1,  9,  14). 

The  expenses  incurred  in  the  execution  of  the  Act  are  to  be 
defrayed  out  of  the  "  County  General  Assessment"  in  counties,  the 
revenue  or  common  good  of  boroughs,  and  the  rates  or  funds  leviable 
or  belonging  to  Police  Commissioners  or  Trustees  (ss.  10,  1,  and 
Sched.  I.) ;  and  fines  and  fees  under  the  Act  are  payable  to  the 
account  of  the  said  respective  funds  which  bear  the  expenses  (s. 
12).  In  regard  to  the  prosecution  of  offences  it  is  provided  that 
offences  under  the  Act  may  be  described  in  any  information  or 
complaint  in  the  words  of  the  Act  or  as  near  thereto  as  may  be ; 
and  that  any  exception,  exemption,  proviso,  excuse  or  qualifica- 
tion, may  be  proved  by  defendant,  but  need  not  be  specified  or 
negatived  in  the  information,  and  if  so  specified  or  negatived  no 
proof  in  relation  to  the  matter  so  specified  or  negatived  shall  be 
required  of  the  informant  or  prosecutor  (s.  11). 

The  Act  is  not  to  extend  to  the  relatives  or  guardians  of  infants 
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received  for  nursing  or  maintenance,  nor  to  "  institutions  established 
for  the  protection  or  care  of  infants,"  nor  to  persons  receiving  in- 
fants under  the  provisions  of  the  Poor  Law  Act  (s.  13). 

CAP.  39.   "THE  NATURALIZATION  ACT,  1872." 

This  Act  confirms  certain  provisions  in  the  supplementary  con- 
vention between  this  country  and  the  United  States  of  23d  Feb- 
ruary 1871,  with  respect  to  the  renunciation  of  naturalization  or 
nationality  (s.  2).  And  it  further  enacts  that  nothing  in  the 
Naturalization  Act  of  1870  shall  deprive  any  married  woman  of 
any  estate  or  interest  in  real  or  personal  property,  which  she  be- 
came entitled  to  before  the  passing  of  that  Act,  or  aflFect  such 
estate  or  interest  to  her  prejudice  (s.  3). 

CAP.  41.   '*  LIFE  ASSURANCE  COMPANIES  ACT,  1872." 

This  Act  amends  the  Life  Assurance  Companies  Acts  of  1870 
and  1871.  The  deposit  by  a  company  in  the  Court  of  Chancery 
in  England,  or  in  the  Court  of  Session  in  Scotland,  upon  the  in- 
corporation of  the  company,  is  to  be  deemed  to  be  part  of  the 
assets  of  the  company.  Until  returned  to  the  company  it  is  to 
be  deemed  part  of  the  life  assurance  fund  of  the  company,  and 
subject  to  the  provisions  of  s.  4  of  the  Act  of  1870.  The  Board 
of  Trade  may  make  rules  with  respect  to  the  payment  or  repayment 
of  the  money,  its  investment,  &c.  (s.  1).  The  separation  of  the  life 
assurance  funds  under  s.  4  of  the  Act  of  1870  is  to  apply  to  every 
company  established  before  the  passing  of  the  Act  of  1870,  provided 
that  that  Act  and  this  Act  shall  not  diminish  the  liability  of  the 
life  assurance  fund  for  prior  contracts  (s.  2).  The  "  next  investi- 
gation "  mentioned  in  the  recited  Acts  is  to  be  deemed  the  first  in- 
vestigation after  the  passing  of  the  Act.  The  Board  of  Trade  is  to 
lay  before  Parliament  every  statement  or  abstract  of  reports  made 
by  life  assurance  companies  purporting  to  be  under  the  Act  of  1870, 
although  in  the  opinion  of  the  Board  it  is  not  in  conformity  with 
the  Act  (s.  3).  The  winding-up  of  a  subsidiary  company  is  to  be 
ancillary  to  the  winding-up  of  the  principal  company,  and  rules  are 
prescribed  with  regard  to  such  windings-up.  "  Where  a  life  assur- 
ance company  is  being  wound-up  by  the  court,  or  subject  to  the 
supervision  of  the  court,  or  voluntarily,  the  value  of  every  life 
annuity  and  life  policy  requiring  to  be  valued  in  such  winding-up 
shall  be  estimated  in  manner  provided  by  the  first  schedule  to  this 
Act;  but  this  section  shall  not  apply  to  any  company  the  winding- 
up  of  which  has  commenced  before  the  passing  of  this  Act,  unless 
the  court,  having  cognizance  of  the  winding-up,  so  order,  which 
order  that  court  is  hereby  empowered  to  make,  if  it  think  it  ex- 
pedient so  to  do,  on  the  application  of  any  person  interested  in  the 
winding-up  of  such  company"  (s.  5).^ 

^  The  schedule  provides  that  an  annuity  shall  be  valued  according  to  the  tables 
used  by  the  granting  company  at  date  of  grantincr ;  and  if  such  tables  cannot  be  aa- 
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By  another  provision  it  is  declared  that  where  a  company,  either 
before  or  after  the  passing  of  this  Act,  has  transferred  its  business 
to  or  has  been  amalgamated  with  another  company,  no  policy-holder 
in  the  first  mentioned  company  who  shall  pay  to  the  other  com- 
^pany  the  premiums  accruing  due  in  respect  of  his  policy  shall,  by 
reason  of  any  such  payment  made  after  the  passing  of  this  Act,  or 
by  reason  of  any  act  done  after  the  passing  of  this  Act,  be  deemed 
to  have  abandoned  any  claim  which  he  would  have  had  against 
the  first  mentioned  company  on  due  payment  of  premiums  to  such 
company,'  or  to  have  accepted  in  lieu  thereof  the  liability  of  the 
other  company,  unless  such  abandonment  and  acceptance  have  been 
signified  by  some  writing  signed  by  him  or  his  agent  lawfully 
authorized  (s.  7).  The  Act  is  to  be  construed  as  one  with  the  re- 
cited Life  Assurance  Companies  Acts  (s.  8). 

CAP.  46.    "  THE  ARBITRATION  (MASTERS  AND  WORKMEN)  ACT,  1872." 

The  Act  5  Geo.  IV.  c.  96,  enables  masters  and  workmen  "  in  any 
trade  or  manufacture  within  the  United  Kingdom  "  to  settle  disputes 
as  to  certain  matters  by  arbitration  (see  Fraser,  Master  and  Servant, 
p.  306) ;  but  it  makes  the  application  of  the  mode  of  settling  dis- 
putes which  it  provides  depend  on  the  agreement  of  both  parties 
to  abide  the  determination  of  a  justice  of  peace  or  magistrate,  or 
failing  such  agreement  on  a  complaint  being  presented  in  a  pre- 
scribed manner.  This  short  Act  is  int-ended  to  extend  the  opera- 
tion of  the  Act  by  making  masters  and  workmen  mutually  bound 
by  agreements  to  refer,  wherever  the  master  or  his  agent  gives, 
and  the  workman  accepts,  a  copy  of  a  printed  agieement  "  de- 
signating some  board,  council,  person  or  persons,  as  arbitrator  or 
arbitrators,"  or  defining  the  time  and  manner  of  the  appointment  of 
arbitrators,  and  designating  s.ome  person  to  be  or  to  appoint  au 
umpire  in  case  of  disagreement.  The  workman  may  signify  his  in- 
tention not  to  be  bound  by  the  agreement  within  forty-eight  hours 
after  receiving  it  (s.  1,  subs.  1  and  2). 

Master  and  workman  are  bound  by  the  agreement  during  the 
continuance  of  the  contract  of  service  in  force  or  in  contemplation 
at  the  time  when  it  is  made,  and  thereafter  so  long  as  the  employ- 
ment continues  without  the  'agreement  being  rescinded  (s.  1,  subs. 
3).  Eules  and  penalties  may  be  provided  by  the  agreement  (s.  1, 
subs.  4) ;  and  it  may  provide  that  the  remedy  of  arbitration  shall 

certained  or  adopted  to  the  satisiiEictioii  of  the  Court,  acoording  to  the  GoTemment 
Annuities  Experience  Table,  interest  being  reckoned  at  4  per  oent. 

The  value  of  a  policy  is  to  be  the  difference  between  the  present  value  of  the  rever- 
sion  in  the  sum  assured  on  the  decease  of  the  life,  including  any  bonus  or  addition 
thereto  made  before  the  commencement  of  the  winding-up  and  the  present  value  of 
the  future  annual  premiums.  In  calculating  such  present  values  the  rate  of  interest 
is  to  be  assumed  as  being  four  per  cent,  per  annum,  and  the  rate  of  mortalitv  as  that 
of  the  Seventeen  Offices  Experience  Tables.  The  premium  to  be  calculated  is  to  be 
such  premium  as,  according  to  the  said  rate  of  interest  and  rate  of  mortality,  is  suf- 
ficient to  provide  for  the  risk  incurred  by  the  office  in  issuing  the  policy,  exclusive  of 
any  addition  for  office  expenses  and  other  charges. 
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be  applicable  not  only  to  the  disagreements  or  disputes  mentioned 
in  the  2d  section  of  the  recited  Act,  but  also  to  any  questions  to 
which  the  provisions  of  the  Master  and  Servant  Act  (1867)  apply. 
When  any  such  questions  arise  they  must  be  determined  within 
twenty-one  days,  unless  the  parties  agree  in  writing  that  they  shall 
be  conclusively  determined  by  the  arbitrators  or  umpire  (s.  1, 
subs.  5).  The  remainder  of  the  Act  makes  provision  with  regard  to 
the  jurisdiction. 

CAP.  47.   "  GALASHIELS  JURISDIOTIGN  ACT  AMENDMENT  ACT." 

This  Act  amends  the  30  and  31  Vict.  c.  85,  which  provided  that 
the  burgh  of  Galashiels  should  for  certain  purposes  be  within  the 
county  of  Selkirk,  by  making  the  whole  territories,  within  the  burgh 
as  defined  under  the  General  Police  Act,  1862,  part  of  the  county 
of  Selkirk  for  the  purposes  of  the  Prisons  Act,  1860. 

CAP.  51.   "  THE  JUDGES  SALARIES  ACT,  1872." 

This  Act  makes  the  judicial  salary  of  every  judge  in  the  United 
Kingdom  begin  from  the  date  of  his  appointment  as  judge,  and  not 
from  before,  and  to  accrue  from  day  to  day  during  his  continuance 
in  office,  and  to  be  payable  at  such  intervals  not  exceeding  three 
months  as  the  Treasury  may  determine  (s.  2).  The  term  "  judge  " 
includes  judges  of  the  Supreme  Courts,  &c.,  **  and  every  peracm  per- 
forming judicial  duties  in  the  United  Kingdom  in  respect  of  wliich 
he  is  paid  a  salary."  Sheriffs  and  Sheriff-Substitutes  are  not  speci- 
fied, but  are  without  doubt  embraced  in  the  enactment. 
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{Third  Article) 

Sheriff  and  Justice  of  Peace  Courts. 

The  procedure  before  these  local  tribunals  has  been  subjected  to 
a  microscopic  investigation.  The  extent  of  the  enquiries  may 
be  seen  from  the  fact  that,  whilst  eight  pages  suffice  to  compre- 
hend all  the  results  applicable  to  the  Court  of  Session  in  its 
numerous  branches,  no  less  than  twenty-nine  similar  pages  are 
required  for  the  like  purpose  in  dealing  with  the  Court  of  the 
Sheriff,  and  ten  for  the  very  limited  jurisdiction  of  Justices  of  the 
Peace.  This  arises  from  the  officials  of  these  Courts  being  sub- 
jected to  a  greater  number  of  minute  queries,  which  we  are  sur- 
prised they  could  find  time  and  materials  to  answer.  Whilst  we 
are  apt  often  to  ask  in  examining  the  returns  as  to  some  insignifi- 
cant point  cui  bono  ?  it  is  pleasant  to  observe  that  the  officials 
connected  with  102  Sheriff  Courts  all  have  given  answers.    The 


1870 

1871 

1904 
7259 

1771 
6836 

9163 

8607 

5977 
1417 
1769 

5376 
1456 
1775 
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foot-note,  ^*  no  return*'  never  once  occurs,  though  the  remark  "no 
information^'  appears  twice.  This  readiness  to  give  all  attention  to 
calls  for  Keturns  which  obviously  required  much  time  and  labour, 
reflects  gTeat  credit  on  the  officials  in  the  local  Courts,  and  contrasts 
favourably  with  the  recalcitrant  conduct  of  those  in  connection 
with  the  Supreme  Courts  in  their  much  easier  work. 

The  first  two  and  most  important  tables  fand  which  indeed  might 
almost  have  sufficed)  are  those  which  are  transplanted  midway  in 
the  Returns  from  the  Supreme  Court.  The  first  is  "Comparative 
tables  of  the  business  in  the  SheriftV  Ordinary  Courts  in  the  years 
1870  and  1871'*  (p.  70).  This  table  gives  numerous  general  re- 
sults, but  we  shall  only  notice  the  most  important  items. 


Causes  in  dependence  at  the  commencement  of  the 

year,  ..... 

Causes  initiated  within  the  year, 

Total,      . 

Final  Judgments  within  the  year, 

Taken  out  of  Court,        .... 

In  dependence  at  end  of  the  year,  .   . 

Total,  as  above,  .  9163  8607 

These  figures  show  a  falling  off  of  new  causes  in  the  last  year  of 
about  500.  But  it  is  satisfactory  to  find  that  the  work  done 
within  the  year,  and  the  remanets  left,  bear  equal  proportions,  the 
latter  showing  only  a  difference  of  six. 

The  subject  of  appeals  to  the  Sheriff  is  one  of  much  importance. 

1870         1871 

Appeals  in  dependence  at  the  commencement  of 

the  year. 
Appeals  duiing  the  year, 


Decided  during  the  year, 

Taken  out  of  Court, 

In  dependence  at  close, . 


Eesult  of  appeals  :- 

Reversed, 
Afiinned, 

'"  Neither  Reversed 
both), 


The  approximation  of  these  figures  in  all  the  branches,  in  both  years, 
is  very  remarkable,  and  testifies  to  the  uniform  action  of  the  Courts. 


•          •          . 

164 
1458 

163 
1409 

Total,   . 

1622 

1572 

.     .     • 

•  •     • 

•  •     . 

1350 
109 
163 

1278 
126 
168 

Total,  as  above,  . 

1622 

1572 

... 
.     «     • 
jd"  (supposed  partially 

•     •     • 

260 

877 

213 

250 
853 

175 

Total,  as  above,  . 

1350 

1278 
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But  takiDg  these  two  tables  together,  it  appears  that,  of  final 
judgments  within  the  years,  not  one-fifth  have  passed  the  ordeal  of 
the  Appeal  SheriflF. 

1870  1871 

Final  Judgments  within  the  year  as  above,       .  5977  5376 

Appeals  within  the  year,  .  .  .  1622  1572 

Not  appealed,     .  4355  3804 

The  next  table  is  "Comparative  Table  of  the  business  in  the 
Sheriffs  Debts  Recovery  Court,  in  the  years  1870  and  1871"  (p.  71). 
This  recently  created  Court  is  anomalous,  standing  midway  between 
the  Sherifl's  Ordinary  and  Small  Debt  Court,  and  partaking  of  the 
advantages,  but  much  more  of  the  imperfections  of  both. 

1870  1871 

Causes  in  dependence  at  commencement  of  the 

year,            .....  230  239 

Primary  enrolments  within  the  year,    .            .  3634  3407 

Revived  by  re-enrolment,           ...  16  3 

Total,      .  .  3880  3649 

Decerned  in  absence,      ....  1845  1860 

Decerned  inforo,  ....  882  818 

Number  of  Decrees,        2727  2678 

Decrees  in /oro  by  Sheriff-Substitute,  as  above,  825  763 


Appeals  to  Sheriff — 

Affirmed, 140  157 

Altered,       .....  48  45 

Amounts  decided  by  Decrees  in  absence, 
Amounts  decided  by  Decrees  inforo^ 
Costs  awarded, 
Of  these  in  favour  of  Pursuer, 


Of  these  in  favour  of  Defender, 

Otherwise?  . 

Total  fees  received  (by  Clerk?), 


£39,737    £40,935 
20,270     18,757 


2,752      2,659 
2,356      2,351 


383       303 

12         4 

678       648 


This  section  of  the  Sheriff  Court  is  open  to  many  and  serious 
difficulties.  It  is  not  yet  clearly  settled  what  claims  or  debts  fall 
within  the  Statute,  or  are  excluded.  The  employment  and  remun- 
eration of  law  agents  is  open  to  much  objection  and  creates 
dissatisfaction.  Parties,  from  the  analogy  of  the  Small  Debt  Court, 
often  appear  without  legal  aid,  and  this,  not  being  excluded  as  in 
the  Small  Debt  Court,  but  provided  for,  often  exposes  a  party  to 
much  disadvantage.  Thus  a  section  of  the  same  table  shows  that 
agents  appeared  for  the  pursuer  alone  in — 

1870  1871 

v/ases,  •  •  •  •  • 

For  Defenders  alone, 
And  for  both  parties, 


1183 

1251 

99 

170 

687 

664 
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The  remuneration  of  the  agents,  on  the  system  of  general  average, 
may  be  just  in  the  end  to  the  agents,  but  is  grievous  to  the  parties. 
In  the  ordinary  Court  each  party  is  made  to  pay  for  his  own 
litigation.  In  the  Debts  Eecovery  Court  each  party  pays  to  a 
<;ommon  fund  for  the  general  benefit  of  litigants.  In  some  cases 
disposed  of  at  one  hearing,  the  agent  receives  a  fee,  it  may  be  equal 
or  even  more  than  what  he  receives  for  a  case  in  dependence  for 
months,  with  as  many  diets  as  there  are  shillings  in  his  fee. 
Another  defect  in  this  Court  is  the  mode  of  appeal  to  the  Sheriff. 
There  is  no  record,  but  the  short  note  of  the  parties*  pleas  taken  at 
the  first  calling.  The  Sheriff-Substitute  may  have  heard  parties 
fuUy  either  on  facts  or  law,  but  on  an  appeal  there  is  no  provision 
for  the  parties  being  heard  by  the  Sheriff,  either  orally  or  by- 
writing.  Perhaps  he  may,  where  he  feels  much  diflBculty,  allow  a 
hearing,  but  certainly  there  is  no  provision  for  either  party  to 
insist  on  such  hearing.  Unfortunately  the  greater  portion  of  the 
cades  in  this  Court  are  below  the  amount  which  warrants  an  appeal 
to  the  Supreme  Courts  to  obtain  a  correction  of  some  error  it  may 
be  innocently  committed  by  the  Sheriff.  It  is  fortunate  that  the 
number  of  reversals  are  stated  as  being  so  small,  but  it  remains  still 
open  to  the  unsuccessful  litigant  to  complain  that  he  was  finally 
condemned  unheard. 

The  recommendation  of  the  Law  Courts  Commission,- to  introduce 
one  set  of  forms  in  Sheriff  Courts  instead  of  the  many  which 
presently  exist,  is  worthy  of  adoption,  and  would  go  far  to  introduce 
uniformity. 

In  the  table  of  Debts  Eecovery,  there  has  been  dropped,  as  if  by 
chance  (p.  71),  a  section  of  applications  for  Cesm  Bonorum,  which 
certainly  is  outwith  "  the  Debts  Recovery  Act."  But  it  is  still  more 
startling  that  the  same  table  once  more  makes  its  appearance  under 
the  Eeturns  of  "  the  Justice  of  Peace  Small  Debt  Courts"  (p.  115) — 

1870  1871 

Number  of  Applications,     .  .  .  197  166 

Whereof  the  "  lamentable  remedy"  was  ex- 
tended to  ....  120  107 

It  may  be  of  advantage  to  contrast  the  numbers  as  above,  of 
debtors  who  sought  the  benefit  of  Cessio,  so  as  to  force  liberation, 
with  the  numbers  incarcerated  in  the  year  1871  for  civil  debts,  as 
reported  in  the  prison  statistics  (p.  37).  These  were  726,  whereof 
only  165  sought  judicially  to  enforce  their  liberation.  This  may 
form  an  argument  for  the  beneficial  operation  of  civil  imprisonment 
already  abolished  in  England. 

Two  other  tables  follow,  one  applicable  to  the  "  Sheriffs*  Small 
Debt  Courts,"  the  other  to  the  "Justice  of  Peace  Small  Debt 
Courts"  (pp.  72,  73).  These  may  hereafter  be  referred  to  in  their 
proper  places. 

After  the  Sheriff  Court  statistics  escape  from  the  embrace  of 
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those  of  the  Supreme  Court,  the  first  table  is  "causes  at  the 
commencement  of  the  year"  (p.  82),  **and  causes  initiated  during  the 
year  1871"  (p.  83).  As  in  the  previous  table,  the  first  number 
stands  at  1771,  and  the  last  at  6836,  making  in  all  8607,  of  causes 
within  the  year.  Of  the  first  number,  the  year  of  their  initiation 
is  recorded  (p.  84).  Of  this  former  generation,  the  patriarch  is 
claimed  by  Perth,  and  the  year  of  its  birth  is  set  down  as  1861, 
and  which  we  happily  find  expired  during  the  currency  of  the  year 
1871,  in  the  tenth  year  of  its  age.  Somewhat  to  compensate  for 
being  beaten  in  longevity,  Glasgow  gives  two  of  the  vintage  of  1863 : 
14  for  1867,  46  for  1868,  and  107  for  1869.  But  considering  that 
the  same  table  shews  1589  causes  in  dependence  within  the  year,  the 
number  of  lingerers  is  not  at  all  in  disproportion  with  those  shown 
by  Courts  with  much  less  heavy  rolls.  The  lowest  in  number  is 
the  Court  at  Fort- William.  It  received  no  causes  from  the  previous 
year.  It  got  five  within  the  year  for  Argyllshire,  and  Inverness 
brought  a  subsidy  of  16  additional  causes.  Some  other  Sheriff 
Courts  shew  of  causes  within  the  year  19,  28,  and  34.  This  clearly 
supports  the  recommendation  of  the  Law  Courts  Commission,  in 
favour  of  the  junction  of  certain  district  Courts.  In  this  and  other 
tables  we  may  venture  to  doubt  what  possible  benefit  can  be 
derived  from  distinguishing  ewes  initiated  by  summons  and  those 
by  petition.  To  answer  this  query  must  have  imposed  much  un- 
necessary trouble  and  expense  on  the  clerks. 

The  next  table  (p.  84)  gives  the  number  of  judgments  by  thfe 
Sheriflf-Substitutes  within  the  year  1871.  The  Court  at  Glas- 
gow, as  might  be  expected,  overtops  all  other  Courts  with  672 
judgments,  whilst  Edinburgh,  with  nearly  an  equal  staff,  is  set  down 
at  229.  Some  Courts  report  judgments  given  within  the  year  only 
at  5,  7  and  8.  This  table  contains  a  variety  of  other  points,  such  as 
judgments  given  in  each  of  four  particular  stages,  and  for  which 
party  judgments  has  been  given,  or  mixed  judgments,  and  the  dis- 
posal of  costs,  and  the  age  of  each  case  thus  brought  to  a  close. 

Here  we  again  humbly  venture  gravely  to  doubt  the  possible 
advantage  of  this  minute  analyses  of  judicial  statistics. 

The  next  table  in  succession  (p.  86)  is  still  more  open  to  the 
above  remark.  It  purports  to  give  the  number  of  interlocutors 
before  final  judgments,  and  "the  number  of  pleadings  and  other 
documents,  exclusive  of  productions  given  in  by  parties."  As  all 
pleadings  before  Sheriff-Substitutes  are  oral,  it  seems  marvellous 
how  so  many  clerks  have  attempted  the  task  of  reporting  on  this 
point,  and  there  is  no  wonder  how  all  the  Sheriff  Courts  of  Lanark- 
shire are  set  down  as  giving  on  this  head  "  no  information."  There 
is  a  column  added  to  show  "the  number  of  weeks  between  the 
closing  of  the  records  and  pronouncing  judgment."  This  can  give 
no  true  result  whatever.  A  record  may  be  closed  on  admitted 
facts,  and  raising  a  pure  question  of  law  which  can  be  disposed  of 
at  once.    Another  may  require  a  lengthened  accounting,  or  a  proof, 
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and  perhaps  witli  a  commission  to  some  distant  colony.  Of  those 
reported  81  causes  out  of  987  received  their  quietus  within  one 
week,  while  18  lingered  on  for  upwards  of  100  weeks. 

Another  table  (p.  90)  brings  the  Sheriff-Principals  to  book  by 
exhibiting  the  time  between  reception  of  appeals  and  judgments, 
and  the  costs  of  appeals  distinguished  between  oral  and  written 
argument.  Here  an  important  element  must  be  considered,  whether 
the  Sheriff-Principal  is  resident  or  not,  and  if  not,  the  remoteness 
of  his  sheriffdom  where  an  oral  hearing  is  craved.  It  appears 
that  50  days  intervened  in  one  instance  between  the  reception  and 
transmission  of  an  appeal  which  certainly  would  require  explana- 
nation.  Amongst  the  Sheriffs  the  greatest  defaulter  appears  to  be 
the  Sheriff  of  Banff,  to  whose  debit  43  weeks  are  set  down  between 
the  reception  and  disposal  of  an  appeal  The  taxed  costs  of  ap- 
peal is  worth  study,  but  the  discrepancy  between  the  figures  shews 
the  want  of  uniformity  in  some  way  or  other.  Thus,  in  the  Sheriff 
Court  of  Aberdeen,  an  appeal  on  tbe  third  scale  of  fees  gives  the  uni- 
form sum  of  £6,  ISs.  6d.  as  the  highest  and  the  lowest  sum  taxed  on 
an  oral  hearing,  and  £3,  Is.  as  the  highest  and  lowest  on  the  same 
scale  with  written  argument,  whilst  Banff,  in  the  neighbourhood  of 
the  Granite  City,  reports  £2, 16s.,  as  the  highest  and  £2  as  the  lowest 
taxed  expense  of  an  appeal  on  the  third  scale  with  an  oral  argument, 
and  £6,  19s.  as  the  highest,  £1,  18s.  as  the  lowest  on  the  same 
scale  for  an  written  argument.  A  gi'eat  number  of  the  clerks  have 
made  no  answer  under  this  head,  and  the  result,  so  far  as  given,  is 
very  unsatisfactory.  There  is  a  fixed  fee  for  oral  hearings,  whilst 
written  pleadings  are  paid  according  to  length,  and  thus  an  ele- 
ment of  preference  for  the  best  remunerating  mode  occurs.  It  would 
be  well  to  have  a  fixed  fee,  whichever  mode  of  pleading  is 
adopted. 

One  important  feature  is  shown  by  these  tables  well  w^orth  the 
serious  consideration  of  the  local  Bar,  now  so  high  in  their  educa- 
tional standard.  A  contrast  is  sometimes  gravely  made  between 
the  despatch  and  cost  of  proceedings  in  the  supreme  and  inferior 
Courts.  It  is  not  unfrequent  to  read  of  observations  from  the 
Supreme  Bench  in  deciding  cases  coming  up  by  appeal  from  Sheriff 
Courts  on  the  extreme  sluggishness  in  the  Court  below,  and  the 
despatch  given  when  brought  up  for  review.  The  provincial  Bar 
should  not  forget  that  there  has  been  a  suggestion  in  very  influen- 
tial quarters  to  reduce  the  ancient  Sheriff*  Courts  of  Scotland  to 
the  same  limited  jurisdiction  as  the  modem  County  Courts  of 
England.  Nothing  will  strengthen  the  supporters  of  this  move- 
ment more  than  delay  and  cost  in  the  proceedings  in  Sheriff 
Courts. 

The  next  table  returns  to  the  Debts  Recovery  Court,  and  seems 
in  a  great  measure  a  repetition  of  details  which  have  been  already 
given,  or  if  not,  are  of  no  importance,  with  the  exception  of  the 
amount  of  debts  claimed  in  this  branch  of  the  Sheriff  Court.    It 
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gives  the  gross  amount  at  £59,692,  whereof  £40,985  was  decerned 
in  absence,  and  £18,757  in  foro.  The  largest  sum  is  set  down  to 
Glasgow,  at  £18,177  (pp.  92,  93). 

The  next  four  tables  (pp.  94-101)  in  order  give  minute  analyses  of 
the  Debts  Recovery  Court,  which  would  appear  to  be  an  especial 
favourite  of  the  statist,  having  been  previously  disposed  of  in  all 
essential  matters.  The  fourth,  being  the  details  of  appeals,  appears 
almost  a  blank ;  one  entire  page,  with  twelve  columns  for  varied  in- 
formation, contains  only  iBve  entries  or  answers  to  the  most  search- 
ing questions. 

Three  tables  (pp.  102-107)  are  devoted  to  the  Sheriffs'  Small 
Debt  Courts,  both  at  the  seat  of  the  Court  and.  at  districts.  For 
all  essential  purposes  these  Courts  were  disposed  of  by  the  previ- 
ous table  (p.  72).  There  appear  102  such  Courts.  The  total 
number  of  cases  brought  within  the  year  1871  was  47,670.  In  the 
previous  year  the  number  was  60,976.  The  total  of  debts  claimed 
was  £160,728.  In  the  previous  year  the  amount  was  £197,567. 
Thus  a  very  considerable  diminution  of  business  is  shown  to  have 
occurred  in  these  Courts.  The  highest  amount  was  at  Glasgow, 
£52,282 ;  Edinburgh  is  next,  £14,393.  The  lowest  is  South  Ronald- 
shay,  with  5  cases,  and  the  whole  value  thereof  £1,  4s.  lOd.  The 
analyses  of  this  branch  of  the  Sheriff  Court  is  vexatiously  minute, 
and  we  pity  the  man  who  ventures  closely  to  peruse  them,  but  still 
more  the  clerks  who  had  the  sad  and  profitless  task  of  giving  the 
particulars,  and  above  all  the  unfortunate  victim  who  was  com- 
pelled to  marshal  them  in  array. 

The  next  division  of  the  Blue  Book  is  devoted  to  the  Jus- 
tice of  Peace  Small  Debt  Courts  (pp.  108-115).  At  a  pre- 
vious part  of  the  volume  (p.  73),  incorporated  with  the  Court  of 
Session  reports,  this  branch  of  judicial  statistics  seemed  com- 
pletely exhausted,  but  they  are  here  resumed  with  additional 
minute  details.  We  shall  be  content  to  record  the  general 
results,  which,  with  submission,  we  are  of  opinion  might  have 
satisfied  all  reasonable  demands.  There  are  set  down  88  dis- 
trict courts,  but  of  these  only  36  are  reported  as  having  been  held 
during  the  year  1871.  The  cases  within  the  year  are  15,271, 
whereof  Glasgow  claims  6,028,  Edinburgh  2,999,  Dundee  1,047,  and 
Airdrie  1,046.  The  other  courts  on  the  list  wliich  give  any  return, 
show  very  trifling  figures,  5,  4,  and  even  a  unit,  as  the  amount  of 
the  cases  adjudicated.  The  total  of  debts  sued  for  is  £22,719. 
The  contrast  between  the  numbers  of  cases  and  amount  of  debts  as 
above  reported  in  the  Sheriff  Small  Debt  Courts  (allowing  for 
the  more  extended  jurisdiction)  argues  much  for  the  public  con- 
fidence in,  and  consequent  preference  by  the  public  of,  the  fixed 
stipendiary  magistrate  to  the  shifting  bench  of  justices.  In  some 
large  counties  such  as  Inverness  no  Justice  of  Peace  Courts  are  re- 
ported as  having  been  held.  The  manifold  subdivisions  under  this 
head,  as  to  decrees  in  absence,  in  foro,  for  which  party,  with  and 
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without  costs,. and  numerous  other  minor  points  of  no  practical 
importance^  need  not  be  noticed  Under  the  head  of  Justice  of 
Peace  Small  Debt  Courts,  there  is  a  section  given  to  applications  for 
cessio  bonoruw.  The  extension  of  jurisdiction  in  this  class  of  actions 
to  justices  of  peace  has  hitherto  been  unknown.  It  had  surely 
been  forgotten  that  these  returns  of  cessiones  had  already  appeared 
(p.  71)  under  the  Sheriff's  Debts  Recovery  Court,  interwoven  with 
that  portion  of  the  volume  devoted  to  the  Court  of  Session  statistics. 
We  notice  that  the  statistics  are  deficient,  by  giving  no  return  of 
the  several  cases  in  which  the  justices  have  a  privative  jurisdiction 
under  the  revenue,  game,  and  turnpike  laws,  much  more  impor- 
tant in  every  view  than  their  small  debt  jurisdictions.  Neither 
does  the  Court  of  the  Sheriff  in  Chancery  find  a  place  in  the 
volume. 

Before  leaving  the  statistics  of  the  Small  Debt  Courts  we  may 
confidently  predict  a  continued  diminution  of  business  in  these 
cheap  tribunals.  A  decree  under  £8,  6s.  8d.  in  the  majority  of 
cases  is  now  utterly  worthless — imprisonment  cannot  follow — ^there 
are  no  effects  to  attach,  at  least  more  than  can  satisfy  the  land- 
lord's preferable  hypothec;  and  since  wages  less  than  20s.  in  the 
week  are  no  longer  subject  to  arrestment,  dealing  on  credit  by 
shopkeepers  in  a  great  measure  must  cease. 

The  volume  next  proceeds  to  judicial  records  (p.  117),  and  this 
part  is  more  simply  compiled,  and  is  of  importance  and  utility  in 
many  ways.  It  gives  the  results  of  three  years.  We  notice  only 
the  more  important  items — 

1869  1870  1871 


1.  Register  of  Deeds— No.  of  Writs         2,283  2,236  2,365 

Total  Fees  received     .        .  ^£4,926         ^^4,1 14         £2,759 

2.  Register  of  Protests 

3.  Mercantile  Sequestrations 

4.  Bill  Chamber  Bills,  &c. 


5.  Register  of  Sasines 

Total  Fees 

6.  Protests  on  Bills  in  Qeneral 

and  District  Registers         .  ...  2,648      (no  report) 


538               525  468 

553               526  454 

1,105            1,091  386 

15,901  20,524 

£23,603  £28,679 


There  are  several  blanks  in  these  returns.  In  some  instances  there 
exist  an  extraordinary  coincidence  in  the  results,  but  in  others  as 
great  a  divergence  without  any  explanation.  Amongst  other  minor 
tables  of  comparative  little  importance,  there  is  a  return  of  the  Regi- 
ster of  Sasines,  showing  the  number  of  entries  in  the  year  and  relative 
fees,  distinguishing  the  several  counties  (p.  119).  The  aggregate  is 
given  above.  The  highest  figure  is  under  Edinburgh,  which  gives 
in  numbers  4,273,  and  in  fees  £6,21 1.  The  next  is  "  Barony  and 
Eegality  of  Glasgow,"  set  down  at  2,960  in  number,  and  £5,082  of 
fees.  The  lowest  is  Sutherland,  at  27  in  number,  and  £25  in  fees. 
The  last  of  the  series  of  tables  is  the  subdivision  of  the  Begister 
of  Protests  amongst  the  several  counties,  giving  not  merely  the 
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number  of  protests  but  the  number  "  of  persons  protested  against," 
and  "  the  total  sums  protested  for."  The  highest  appears  in  the 
General  Register  at  Edinburgh,  468,  and  the  next,  being  the  Glas- 
gow district,  353.  Cromarty,  Peebles,  and  Dunblane,  have  the  happy- 
privilege  of  showing  only  one  registered  protest,  whilst  Fort-Wil- 
liam, Dunfermline,  and  Falkirk,  seem  still  happier,  by  showing  a 
clean  bill.  Perhaps  on  inquiry  it  may  be  found  that,  like  to  the 
Mayor  of  Coventry  who  apologized  to  the  Virgin  Queen  for  no 
peal  of  bells  being  rung  at  her  approach  on  the  ground  that  there 
were  no  bells  to  ring,  these  district  Courts  have  no  Protest  Register 
wherein  to  record  these  disastrous  mercantile  missives. 

We  have  thus  gone  over  the  last  issued  Report  of  Judicial  Statis- 
tics for  Scotland.  We  have  done  so,  because  few  of  the  general 
public  have  access  to  the  volume,  and  fewer  will  have  the  patience 
to  go  over  the  forbidding  array  of  figures.  We  are  far  indeed  from 
undervaluing  judicial  statistics,  and  we  must  bear  testimony  to  the 
almost  morbid  perseverance  and  industry  of  the  learned  gentleman 
to  whom  the  dreary  task  has  been  entrusted.  We  venture  however 
an  opinion,  entertained  by  many  besides  ourselves,  that  these  statis- 
tics would  be  much  more  accessible  and  useful  if  limited  to  gene- 
ral results  without  descending  to  such  elaborate  numbers,  which 
imposes  much  irksome  and  thankless  trouble,  always  ready  to  be 
be  shirked,  and  leading  to  errors  and  misunderstandings.  Were 
we  to  have  a  catalogue  of  our  library  made  we  would  feel  satis- 
fied with  an  enumeration  of  the  books  with  a  classified  list  of  sub- 
jects, but  we  should  not  expect  or  desire  having  them  distinguished 
into  sizes,  styles  of  printing,  number  of  pages,  kind  and  colour  of 
binding,  and  such  minute  details.  We  trust  that  the  series  of 
statistics  for  the  future  may  assume  a  more  moderate  and  manage- 
able form.  If  so,  the  learfied  compiler,  as  well  as  the  general  pub- 
lic, may  perhaps  have  reason  to  thank  us  for  these  hints,  given  as 
they  are  with  the  best  of  intentions.  H.  B. 


THE  LORD  ADVOCATE'S  ADDRESS  TO  THE  SCOTS 

LAW  SOCIETY. 

On  Monday,  November  4,  the  Right  Honourable  the  Lord  Advocate 
opened  the  fifty-eighth  session  of  the  Scots  Law  Society  of  the 
University  of  Edinburgh  with  the  following  address : — 

I  appreciated  the  honour  of  your  invitation  to  address  you  on 
this  occasion  too  highly  to  think  for  a  moment  of  declining  it. 
But  now  that  the  time  has  come,  I  am  not,  I  must  frankly  confess, 
without  a  feeling  of  regret  that  I  should  have  consented  to  perform 
a  duty  towards  you  which  so  many  whom  you  could  easily  have 
found  would  have  performed  far  better.  It  is  not  so  easy  when  the 
time  comes  as  it  appeared  when  there  was  yet  a  long  interval  be- 
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fore  me  to  address  such  an  audience.  I  at  least  do  not  find  it  so, 
and  having,  with  my  many  duties,  found  little  leisure  to  think  of 
subjects  suitable  to  the  occasion  and  to  prepare  myself  upon  them, 
I  must  throw  myself  upon  your  indulgence  to  the  extent  of  asking 
you  to  accept  a  short  address,  and  not  to  be  hard  upon  me  though 
you  should  find  it  neither  very  instructive  nor  very  interesting. 
An  old  lawyer,  who  has  passed  many  stages  of  his  professional 
career,  and  is  approaching  the  end  of  his  journey,  cannot  regard 
otherwise  than  with  deep  interest  a  society  of  young  men  who  are 
preparing  themselves  earnestly  and  hopefully  to  begin  the  life 
which  he  has  lived  so  long,  and  I  should  gladly  avail  myself  of  the 
opportunity  to  address  to  you  such  words  of  useful  advice  and 
warning,  and  of  equally  useful  encouragement,  as  my  experience 
may  suggest.  But  it  is  a  hard  matter  to  advise  and  warn  with 
propriety  and  without  offence,  and  though  it  is  easy  enough  to 
speak  smooth  things,  and  to  talk  of  difficulties  as  easily  surmount- 
able, I  should  by  so  doing  with  reference  to  the  profession  which 
you  have  chosen  convey  to  you  a  false  impression,  or  at  least  mis- 
represent my  own  experience  of  it.  I  shall  endeavour  at  least  to 
speak  quite  candidly,  and  so  as  to  be  useful  to  some  of  you,  for 
your  individual  circumstances  and  aims  are  necessarily  too  various 
to  enable  me  to  speak  home  as  it  were  to  you  alL  I  naturally 
begin  by  addressing  myself  to  those  who  are  destined  for  my  own 
branch  of  the  profession.  The  first  observation  which  I  have  to 
make  is,  that  the  law  of  Scotland  as  it  exists,  and  apart  from  all 
questions  about  real  or  supposed  anomalies  and  imperfections,  is 
worthy  of  your  study,  and  of  all  the  earnest  and  conscientious 
labour  which  you  can  possibly  bestow  in  acquiring  a  knowledge 
of  it.  To  say  that  it  requires  amendment  from  time  to  time  of  a 
more  or  less  extensive  cliaracter  is  only  to  say  that  the  thoughts 
and  feelings,  the  habits  and  customs,  and  consequently  the  require- 
ments, of  the  people  change.  Your  business  is  with  the  law  as  it 
exists,  and  to  acquire  such  a  knowledge  of  it  as  will  enable  you  to 
discliarge  the  duties  of  your  profession,  you  will  find  a  task  hard 
enough  without  concerning  yourselves  in  the  meantime  with 
projects  for  its  improvement.  Nor  need  you  alarm  yourselves  with 
the  apprehension  of  changes  which  may  render  your  present  studies 
fruitless.  For  even  should  extensive  changes  come,  and  I  think 
some  such  will  come,  they  will  not,  in  your  time  at  least,  dispense 
with  the  necessity  of  every  man  who  would  availably  serve  the 
public  as  a  professional  lawyer  making  himself  learned  in  the  law 
as  it  existed  before  such  changes  occurred.  I  should  have  no 
difficulty,  if  it  were  necessary,  in  satisfying  you  that  this  is  and 
must  be  so,  but  indeed  I  think  it  is  unnecessary  that  I  should 
detain  you  with  proofs  or  illustrations  of  a  proposition  which  your 
own  good  sense  will  induce  you  at  once  to  accept.  Comparing  the 
law  of  Scotland,  as  it  is  daily  administered  in  our  Supreme  Court, 
with  other  systems  of  jurisprudence,  so  far  as  my  knowledge  enables 
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me  to  make  the  comparison,  I  have  no  hesitation  in  asserting  that 
it  is  at  least  as  enlightened  as  any  other,  and  as  well  fitted  for  the 
practical  attainment  of  all  those  ends  for  which  a  system  of  laws  exists. 

Lord  Stair's  "  Institutions"  is  a  work  which  would  do  honour  to 
any  country,  not  only  in  respect  of  the  learning  and  ability 
displayed  by  the  author,  but  also,  and  still  more,  with  respect 
to  the  laws  and  legal  doctrines  of  which  he  treats  so  clearly. 
Many  of  those  laws  and  doctrines,  I  need  hardly  say  to  you,  have 
been  abrogated  and  superseded,  or  so  changed  as  to  render  their 
existence  at  a  former  period  of  historical  interest  chiefly ;  but  many 
more  still  remain  as  the  laws  and  doctrines  which  now  govern  our 
Courts  in  the  daily  administration  of  justice;  and  even  with  respect 
to  those  which  have  dropt  out  of  our  system,  although  the  interest 
now  attaching  to  them  is  chiefly,  it  is  not  exclusively,  of  a 
historical  character,  for  no  man  can  thoroughly  know  or  practise 
intellectually  and  to  the  greatest  advantage  the  laws  which  now 
govern  our  proceedings  witliout  being  acquainted  with  all  that 
Lord  Stair  records.  I  know — we  all  know — that  men  do  some- 
times attain  to  considerable  practice  without  such  knowledge  as  I 
now  speak  of,  but  it  is  impossible  to  regard  them  narrowly  without 
frequently  observing  that  they  are  deficient  of  resources,  and  seeing 
why  it  is  that  they  do  not,  and  indeed  cannot,  attain  to  the  rank  of 
great  jurists.  Believe  me  that  yours  is  not  a  superficial  profession, 
•and  that  men  will  not  in  the  future,  any  more  than  in  the  past, 
attain  to  the  highest  distinctions  without  a  continuous  and  thought- 
ful study  of  what  has  been  written,  even  regarding  laws  which 
have  passed  away  and  given  place  to  others.  I  would  therefore 
earnestly  press  upon  all  of  you  who  have  it  in  your  minds  to  aim 
high  to  give  your  days  and  nights  to  the  study  of  Stair.  It  is  re- 
corded of  an  old  judge  that  hearing  from  a  counsel  who  was  arguing 
a  case  before  him  a  somewhat  startling  legal  proposition,  he  asked — 
"  Whaur  did  ye  get  that?"  and  receiving  for  answer,  "Lord  Stair's 
Institutions,"  he  replied — "  Na,  na,  there^s  nae  nonsense  in  Stair." 

With  respect  to  Mr.  Erskine's  great  work,  it  is  told  of  Mr.  Matthew 
Ross,  who,  although  not  a  great  advocate,  was  certainly  a  very 
learned  lawyer,  and  who  held  the  office  of  Dean  of  Faculty 
probably  longer  than  any  other  man  ever  did,  that  it  was  a  rule 
with  him,  which  he  strictly  observed,  to  read  that  work  through 
every  year.  I  cannot  advise  any  of  you  to  do  that,  but  if  the 
alternative  were  between  such  repeated  study  and  a  want  of 
familiarity  with  the  great  work  which  I  have  named,  I  should  not 
hesitate  to  recommend  and  to  urge  it.  Every  Scotch  lawyer  must 
indeed  read  Erskine,  and  know  it  generally  as  a  man  knows  a  book 
which  he  has  read  attentively.  But  this  is  not  enough,  or  nearly 
enough.  A  practising  lawyer  must  be  familiar  with  Erskine,  let 
him  acquire  and  maintain  that  familiarity  how  he  may.  There  is 
still  another  author  whose  chief  work  (for  he  wrote  several)  must 
be  studied  attentively  and  repeatedly.     I  am  sure  you  anticipate 
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that  I  refer  to  the  Commentaries  of  George  Joseph  BelL  It  is 
indeed  a  great  work,  and  not  the  less  but  the  more  valuable  on  this 
account,  that  its  chief  tendency  is  to  teach  Scotch  lawyers  that 
there  is  not  and  cannot  be  any  substantial  distinction  between  the 
laws  which  govern  mercantile  transactions  and  the  ordinary  affairs 
of  modern  life  in  £ngland  and  in  Scotland.  There  are,  indeed,  a 
few  (and  they  are  very  few)  isolated  matters  in  regard  to  which 
the  laws  of  the  two  countries  unfortunately  differ.  But  these  are 
of  no  considerable  importance,  and  it  is  a  true  proposition  in  the 
main  that  the  same  dispute  would  be  decided  in  the  same  way,  and 
generally  on  the  same  grounds,  in  the  Courts  of  either  country.  A 
careful  study  of  Mr.  Bell's  Commentaries  will  give  you  an  ex- 
tensive knowledge  of  the  law  of  England  as  it  is  daily  administered 
in  the  English  Courts.  I  abstain  from  referring  to  treatises  on 
particular  subjects,  or  making  any  observation  upon  their  com- 
parative merits.  These  you  will  necessarily  become  acquainted 
with ;  and,  speaking  from  experience,  I  can  assure  you,  derive  the 
greatest  assistance  from  as  you  engage  in  actual  practice.  The 
reports  of  decisions  are  far  too  voluminous  for  me  to  speak  of  here. 
You  will  necessarily — those  of  you  who.  mean  to  study  law  in 
earnest — make  frequent  reference  to  them  in  the  course  of  your 
studies.  But  besides  this  use  for  reference,  the  reports  of  leading  cases 
must  be  made  the  subject  of  distinct  and  continuous  study.  The 
lat«  Professor  Eoss  has  made  a  valuable  contribution  to  your  means  of 
study  by  a  considerable  and  well  selected  collection  of  such  cases. 

Permit  me,  before  concluding  my  remarks  about  those  works 
which  are  most  essential  and  available  for  the  professional  edu- 
cation of  a  young  lawyer,  to  refer  to  a  work  which,  although  that 
of  an  English  lawyer,  I  can  conscientiously  recommend  as  one 
that  will  richly  repay  any  attention  which  you  may  have  inclina- 
tion to  bestow  upon  it.  I  refer  to  Mr.  Broome's  "  Legal  Maxims." 
I  have  not  an  opportunity  at  present  of  referring  to  the  work  itself 
to  make  sure  that  I  am  precisely  accurate;  but,  speaking  from 
memory,  I  venture  to  say  that  every  one  of  the  maxims  there 
treated  of  is  as  applicable  to  Scotland  as  it  is  to  England,  and  that 
most,  if  not  all,  of  the  work  is  as  valuable  to  a  Scotch  as  it  is  to  an 
English  lawyer.  •  Mr.  Broome  is  the  author  of  another  work, 
entitled,  if  my  memory  serves  me,  "  Commentaries  on  the  Common 
Law,"  my  own  appreciation  of  which  is  so  great  that  I  think  I  do  a 
kindness  to  any  young  Scotch  lawyer  when  I  reconmiend  it  to  him 
for  study.  The  authorities  which  he  cites  are  indeed  all  English 
authorities,  and  as  a  rule,  the  principles  which  they  illustrate  are 
such  as  a  Scot^^h  lawyer  may  take  his  stand  upon  in  a  Scotch  Court 

I  now  pass  to  another  subject,  which  is  only  of  the  more  im- 
portance to  be  brought  under  your  notice  because  it  has  been 
very  much  neglected  in  the  education  of  Scotch  lawyers.  I 
refer  to  the  skill  which  a  practical  lawyer  ought  to  acquire  in  the 
way  of  eliciting  from  the  general  account  or  story  of  a  dispute  or 
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difTerence  the  questions  which  it  presents  for  judicial  determination. 
In  England  this  aptitude  is  acquired,  or  sought  to  be  acquired,  in 
the  chambers  of  a  special  pleader,  whose  profession  it  is  to  ascertain 
and  determine  and  put  into  distinct  form  the  questions  which 
properly  arise  out  of  the  fuU  narrative  of  facts  submitted  to  his 
consideration.  It  is  rarely  a  very  easy  matter,  and  frequently 
is  attended  with  the  greatest  difficulty.  In  Scotland  we  have 
given  no  attention  to  it  whatever.  In  our  Court  the  records  or 
pleadings  are  prepared,  not  by  trained  and  skilled  experts,  but  by 
counsel  as  part  of  their  ordinary  business,  and,  indeed,  the  pre- 
paration of  records  is  the  very  first  business  which  is  set  to  young 
counsel  who  have  not  had  the  benefit  of  any  preliminary  training 
in  a  pleader's  chambers.  It  is  not  quite  an  easy  thing  to  determine 
what  are  the  questions  of  fact  and  of  law  which  arise  upon  a  full 
statement  of  all  each  party  has  to  say  on  his  own  side  of  the  case, 
and  yet  these  questions  must  be  accurately  determined  and  stated 
in  such  a  way  as  to  fix  attention  upon  them  before  a  case  can  be 
intelligently  considered  and  decided  by  a  court  of  justice.  Those 
engaged  in  the  daily  practice  of  the  Courts  know  that  it  is  nothing 
uncommon  to  hear  a  learned  and  able  argument  upon  a  question 
either  not  raised  at  all  upon  a  just  consideration  of  the  case,  or  not 
necessary  to  be  determined  because  of  some  other  matter  which 
overbears  or  supersedes  it.  I  give  the  result  of  my  own  observation 
when  I  say  that  the  most  material  and  valuable  assistance  which  the 
Bar  can  afford  to  the  Bench  is  by  determining  upon  right  grounds 
what  the  questions  are  which  the  case  in  hand  raises  for  decision, 
by  expressing  these  questions  with  distinctness  and  precision,  and 
by  showing  clearly  that  the  facts  do  raise  those  questions  and  no 
others.  A  record  is  not  made  to  serve  its  proper  and  legitimate  pur- 
pose if  so  framed  as  just  to  lay  before  the  Court  the  whole  facts  of  the 
case  in  the  same  way  that  the  disputants  have  laid  them  before  their 
professional  advisers,  and  neither  the  parties  nor  the  Court  take 
any  benefit  from  professional  assistance  if  no  more  than  this  is  done. 

The  preparation  of  every  record  ought  to  be  preceded  by  an  in- 
telligent and  lawyer-like  consideration  of  the  questions  which  the 
facts  raise,  and  by  presenting  these,  and  only  these,  as  the  ques- 
tions for  investigation,  for  argument,  and  decision.  I  am  sorry  that 
I  cannot  refer  you  to  any  book  where  you  may  learn  to  make  such  a 
diagnosis.  There  is  noue  such  that  I  am  aware  of.  Some  of  the 
works  which  I  have  mentioned — Mr.  Broome's  in  particular — will 
furnish  you  with  some  valuable  hints.  For  the  rest  you  must  trust 
to  your  own  thoughtful  and  intelligent  consideration  of  the  subject. 

I  will  not  presume  to  address  you  as  if  I  thought  it  possible 
that  you  who  are  entering,  or  about  to  enter,  upon  an  honour- 
able profession,  and  one  which  has  been  illustrated  by  many  great 
names,  may  not  be  sufficiently  alive  to  the  importance  of  be- 
ginning with  high  and  noble  resolves  and  aims.  The  members  of 
the  profos^ion  have  in  all  my  time,  and  I  believe  in  all  time, 
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been  distinguished  not  merely  for  truthfulness,  but  for  scrupu- 
lous accuracy  and  candour  in  regard  to  all  matters  of  fact.  I  am 
sony  to  say — though,  perhaps,  it  will  not  be  generally  heard  with 
surprise — that  I  have  not  uniformly  observed  a  similar  loyalty 
manifested  to  the  law.  There  is,  no  doubt,  a  wide  distinction  be- 
tween the  two  things,  but,  at  the  same,  time,  I  cannot  refrain  from 
saying  that  the  greatest  lawyers  whom  I  have  known  have  esteemed, 
and  by  their  conduct  manifested  that  they  esteemed,  the  duty  of 
legal  accuracy  as  one  hardly  inferior  in  its  claims  upon  them  to 
that  of  accuracy  in  fact,  and  I  venture  to  commend  their  example 
as  worthy  to  be  followed. 

I  cannot  speak  of  distinguished  men  who  have  preceded  you  in  the 
profession  on  which  you  are  entering,  and  who  have  left  an  example 
tehind  them  worthy  to  be  followed,  without  thinking  of  one  who  so 
recently  passed  from  among  us  that  the  graveclosed  over  him  thisveiy 
day.  When  I  joined  the  profession,  thirty  years  ago,  William  Penney 
was,  I  think,  the  busiest  member  of  it.  But  I  should  convey  a  very 
inadequate  and  indeed  erroneous  impression  of  him,  even  in  the 
position  which  he  then  filled  of  a  well  employed  junior  counsel,  if  I 
spoke  of  him  only  as  a  hard-working  man.  He  was  much  more. 
I  do  not  speak  of  his  scholarship,  although  he  was  no  mean  scholar, 
but  I  do  say  that  he  was  an  accomplished  lawyer  and  a  clear  and 
powerful  reasoner.  The  late  Lord  Moncreiff,  no  mean  judge,  used 
to  say  of  him,  when  only  a  junior,  that  from  the  arguments  of  no 
man  at  the  bar  did  he  receive  more  assistance  When  professional 
changes  advanced  him  to  the  rank  of  a  leader,  he  was  found  alto- 
gether equal  to  the  occasion,  and  I  speak  from  extensive  experience 
of  him  in  that  capacity  when  I  say  that  in  counsel  at  his  chambers, 
and  in  actual  conflict  at  the  bar,  he  performed  the  duties  of  a  leader 
in  a  manner  which  always  manifested  not  only  great  sagacity,  but 
an  intellect  of  a  high  order  and  unfailing  resources,  such  as  no 
man  can  have  without  the  preparation  of  early  and  continuous 
study  of  his  profession.  On  the  bench  I  shall  only  say  that  he 
served  his  country  with  fidelity  for  many  years — for  it  woidd  be  un- 
becoming on  my  part  to  speak  of  his  excellence,  or  to  compare  him 
with  others  in  that  high  station.  I  had  the  happiness  of  his  friendship 
for  above  a  quarter  of  a  century,  and  I  express  my  own  feelings,  and 
the  feelings  of  all  who  had  the  privilege  of  knowing  him,  when  I  say 
that  his  loss  is  deplored  far  beyond  the  circle  of  his  own  family,  as 
a  lo3S  to  this  country,  and  particularly  to  this  place  where  he  was 
known  and  loved — a  man  of  sterling  worth  and  real  usefulness. 

I  have  left  myself  no  time — for  there  are  duties  which  call 
me  elsewhere  to-night — to  address  myself  particularly  to  such 
of  you  as  are  destined  for  the  other  branch  of  the  profession. 
But  I  must  at  least  say  this,  that  the  profession  which  you  have 
chosen  is,  in  its  relations  to  the  world,  second  to  none  in  usefulness 
or  real  importance  It  is  not  matter  of  necessity  that  you  should 
make  yourselves  such  skilful  and  expert  lawyers  as  the  members  of 
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the  bar  ought  in  duty  to  do.  But  there  are  other  accomplishments 
-which  you  eminently  need,  and  which  I  doubt  not  you  have  been  ad- 
dressing yourselves  to  acquire.  You  will  not  forget  that  you  are  the 
conveyancers  of  Scotland,  and  that  the  mysteries  of  real  property 
law  are  chiefly  confided  to  your  keeping.  You  must  prepare  your- 
selves to  be  the  friends  and  the  confidential  advisers  of  individuals 
and  families  in  matters  of  the  greatest  importance,  and  often  of 
great  delicacy.  No  man  ever  was,  or  ever  will  be,  too  intellectual 
or  too  accomplished  for  the  higher  duties  of  your  profession,  and  I 
know  no  sphere  where  intellect,  learning,  and  honour  are  more 
certain  to  be  recognized  and  appreciated  than  that  in  which  your 
duties  lie. 


The  Public  HeaUh  {Scotland)  Act  1867,  and  Amending  Act  of  1871. 
With  Notes,  Table  of  Contents,  Index,  and  Practical  Forms 
approved  of  by  tlie  Board  of  Supervision.  By  George  Monro, 
Advocate.  New  and  Enlarged  Edition.  Edinburgh  &  Loudon : 
William  Blackwood  &  Sons.     1872. 

In  this  new  edition  of  his  excellent  hand-book,  the  learned  Sheriff 
of  Linlithgow,  Clackmannan  and  Kinross,  has  given  the  most  im- 
portant of  the  results  of  the  experience  of  the  four  years  during  which 
the  Act  has  been  in  operation  under  the  superintending  power  of  the 
Board  of  Supervision ;  and  in  doing  so  he  has  had  the  advantage  of 
having  full  access  to  the  records  and  papers  of  the  Board.  From 
these  he  has  obtained  valuable  information  and  suggestions ;  and 
he  has  also  quoted  portions  of  their  annual  reports. 

It  is  certain  that  the  Act  has  on  the  whole  been  found  to  work 
well ;  but  it  is  equally  certain  that  there  is  much  ground  for  the 
criticism  on  some  town  local  authorities  pronounced  by  one  of  the 
inspecting  officers  of  the  Board  in  1869.  We  believe  we  do  public 
service  in  giving  all  the  publicity  we  can  to  the  following  pstssage 
from  this  gentleman's  Eeport,  as  quoted  by  the  learned  Sheriff : — 

"The  Local  Authorities  of  the  towns  of  Scotland  comprise  within  their  numbers 
men  of  the  highest  intelligence  and  of  the  greatest  commercial  talent.  It  has 
therefore  appeared  to  me  remarkable  that  these  bodies  have  proved  in  several 
instances  indifferent,  if  not  actually  opposed,  to  sanitary  improvements — as,  for 
example,  to  the  introduction  of  an  adequate  water  supply,  to  the  initiation  of  a 
system  of  drainage,  to  the  regulation  of  common  lodging-houses,  with  a  view  to 
the  remoFal  of  the  evils  which  attend  overcrowding  and  the  indiscriminate 
mixture  of  the  sexes,  and  the  like.  .  .  .  Increasing  familiarity  with  the 
constitution  of  Local  Authorities  enables  me  in  some  degree  to  account  for  an 
irresolution  which  otherwise  I  should  have  been  at  a  loss  to  explain.  There 
are  in  all  the  Local  Authorities  with  which  I  have  been  brougnt  in  contact 
men  whose  view  of  sanitary  measures  is  comprehensive  and  abreast  of  the 
times.  Such  men  are  indifferent — as  those  may  well  be  who  devote  themselves 
to  schemes  of  improvement  which,  while  affecting  all,  principally  affect  their 
poorer  fellow-townsman— to  paltry  coDaideratiQnB  of  personal  unpopularity. 
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Unhappily,  however,  a  numerical  majority  in  these  bodiea  is  accnstamed  to 
regard  all  measures  of  pubUc  importance  from  a  point  of  view  far  other  than 
that  of  their  advantage  to  the  poorer  classes.  To  such  men  it  is  idle  to  speak 
of  sanitary  improvements,  while  these  improvements  must  involve  an  increased 
expenditure,  and  probably  a  diminution  of  popularity  to  their  sapportera. 
Being  usually  persons  whose  means  place  them  in  a  position  removcwL  from 
actual  contact  with  the  sufferings  of  the  labouring  population,  and  beyond  the 
reach  of  the  effects  of  deficient  sanitary  arrangements,  they  apply  to  all  ques- 
tions one  uniform  test — namely,  not  that  of  expediency,  but  of  expense.  Point 
out  to  them  that  on  drainage  and  water  supply  depend  the  lives  of  hundreds 
and  comfort  of  thousands  within  their  jurisdiction,  and  thev  will  inquire  t^e 
cost  at  which  it  is  proposed  to  engage  in  such  schemes.  Tell  them  that  on  the 
regulation  of  common  lodging-houses  depends  the  discouragement  of  vagrancy 
and  the  removal  of  fad  of  infection,  and  they  will  ask  what  salary  it  is  proposed 
to  pay  to  a  Sanitary  Inspector,  or  what  may  be  the  price  of  the  printed  rules. 
(This  is  a  fact.) 

'*  Against  a  majority  so  constituted  the  alignments  of  an  intelligent  minority  are 
wasted.  With  tne  latter  the  necessity  is  admitted,  and  the  ozily  questions 
remaining  for  consideration  are  those  of  time,  mode,  and  means  ;  with  the 
former,  no  obligation  or  necessity  whatever  is  recognised  unless  the  question  of 
rating  shall  first  be  disposed  of,  or  unless  a  popular  clamour  shall  assure  the 
hesitating  that  a  decision  favourable  to  advance  may  be  adopted  without  risk  of 
the  odium  which  they  so  much  dread. 

'*  It  may  safely  be  predicted  of  these  persons  that  when  such  a  clamour  does 
arise,  or  when  tfie  presence  of  infectious  disease  alarms  them,  their  most  im- 
portant and  useful  discussions  will  be  to  decide  between  the  claims  which  each 
will  hasten  to  advance,  to  the  credit  of  being  the  first  to  advocate  improvements 
so  desirable." 

The  exercise  of  the  powers  conferred  on  Sheriffs  and  on  the  Court 
of  Session,  by  sec.  96-98  of  the  Act,  will  probably  produce  a  more 
satisfactory  condition  of  the  municipal  mind  The  decision  of  the 
Court  on  the  Montrose  case,  to  which  we  referred  last  month,  will 
be  awaited  with  much  interest 

The  notes  of  this  new  edition  wiU  be  found  much  more  in- 
structive and  suggestive  than  those  of  the  first  edition.  They  afford 
ample  proof  that  Mr.  Monro  has  continued  to  take  a  lively  interest 
in  the  Act  of  which  he  was  the  original  draughtsman,  and  that  he 
has  studied  with  care  the  construction  that  has  been  put  upon 
its  clauses  by  the  Board  of  Supervision  and  the  Sheriffs  who  have 
had  to  administer  it.  In  no  case  however  has  he  been  guilty  of 
prolixity.  The  notes  contain  no  discussion,  but  everywhere  in 
clear  and  unambiguous  terms  explain  or  illustrate  the  operation  of 
the  Statute.  There  are  valuable  appendices  of  forms  and  an  ex- 
cellent index.  The  book  ought  to  be  in  the  hands  of  every  magis- 
trate and  inspector,  and  on  the  table  of  every  local  authority. 


^hc  Montk 


The  Vacancy  on  the  Bench, — An  announcement  was  made,  with 
an  air  of  authority,  some  time  after  the  death  of  Lord  Einloch,  in  a 
generally  well-informed  newspaper,  to  the  effect  that  the  intention  of 
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the  Government  was  not  to  appoint  a  new  Judge  on  this  occasion;  but, 
as  vacancies  should  occur,  to  reduce  the  number  of  Scotch  Judges  to 
ten,  by  making  the  two  divisions  into  Courts  of  three  instead  of  four, 
and  cutting  off  one  of  the  Lords  Ordinary.  It  was  further  stated  that 
the  purpose  of  this  was  to  provide  a  fund  for  raising  the  salaries  of 
the  remaining  ten  Judges ;  and  that  a  bill  for  these,  among  other 
purposes,  would  be  laid  before  Parliament  next  session. 

The  announcement  that  salaries  were  to  be  raised  created  some 
surprise,  for  it  is  too  well  known  that  Messrs.  Lowe  and  Gladstone 
consider  the  present  rate  of  payment  for  judicial  labour  to  be  too 
high  The  desire  to  reduce  the  legal  establishment  was  less  sur- 
prising, because  they  twice  before  proposed  to  do  the  same  thing 
in  an  illegal  way,  and  were  only  recalled  to  duty  by  the  remon- 
strances of  the  profession  and  the  public.  It  might  have  been 
thought  that  they  would  not  have  repeated  the  attempt  after  the 
pronounced  expression  of  public  opinion  on  these  occasions,  as  well 
as  the  serious  lesson  they  had  received  in  the  "  Collier  Case," 
in  regard  to  the  relations  of  the  executive  to  statutory  provisions 
for  the  administration  of  justice. 

It  was  apparently  not  so ;  and  the  Faculty  of  Advocates,  finding 
that  public  opinion  was  tending  strongly  to  condemn  the  conduct  of 
Government  in  usurping  the  functions  of  Parliament,  and  in  antici- 
pating the  passing  of  an  inexpedient  and  improbable  measure  for 
the  reconstruction  of  the  judiciary,  felt  that  it  rested  with  them  to 
take  the  initiative  in  respectfully  remonstrating,  and  in  strenji^then- 
ing  the  hands  of  the  Lord  Advocate  in  representing  to  Ministers 
the  course  dictated  by  duty  and  right  policy.  Accordingly,  a 
requisition,  signed  by  all  the  leading  members  of  the  Bar  of  both 
political  parties,  was  presented  to  the  Dean,  who,  in  accordance 
therewith,  called  a  meeting  of  Faculty  on  November  20.  Mr 
Watson  moved,  and  Mr  John  McLaren  seconded,  the  following 
resolutions,  which  were  unanimously  adopted: — 

"  (1)  That  in  order  to  the  due  administration  of  justice  in  the 
Court  of  Session,  and  the  speedy  and  satisfactory  determination  of 
causes  depending  before  the  Court,  it  is  necessary  that  there  shall 
be  not  fewer  than  thirteen  Judges — the  number  fixed  by  existing 
statute.  (2)  That  having  regard  to  the  foregoing  resolution, 
and  also  to  the  fact  that  the  Eoyal  Commissioners,  appointed  in 
1868  to  inquire  into  and  report  upon  the  Judicial  Establishments 
of  Scotland,  have  reported  as  follows: — ^*As  regards  the  total 
number  of  Judges,  we  are  unanimously  of  opinion  that  the  present 
number  of  thirteen  cannot,  by  any  redistribution  of  them,  or  any 
rearrangement  of  the  business,  be  diminished  without  detriment 
to  the  efficiency  of  the  judicial  establishment,  and  consequent 
injury  to  the  public,' — the  Faculty  resolve  respectfully  to  represent 
to  Her  Majesty's  Government  that  the  vacancy  on  the  bench 
occasioned  by  the  death  of  Lord  Einloch  ought  to  be  filled  up 
without  further  delay." 
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On  the  motion  of  Mr  Millar,  Q.C.,  it  was  agreed  to  reqnest  the 
Dean  to  transmit  the  above  resolutions  to  the  Home  Secretary  and 
the  Lord  Advocate. 

It  is  very  difiBcult  to  understand,  under  what  sinister  influence  it 
is,  that  the  present  Government  should  exhibit  so  persistent  a 
desire  to  impair  the  credit  and  efficiency  of  the  Court  of  Session. 
We  think  it  necessary  to  state  our  reasons  for  dissenting,  not  only 
on  the  preliminary  point  of  constitutional  law,  but  on  grounds  of 
expediency,  from  the  policy  with  regard  to  the  Court  which  Govern- 
ment seems  to  have  adopted,  and  which,  although  it  may  not  now 
be  persisted  in,  may  possibly  form  a  pai-t  of  the  long  expected 
measure  of  reconstruction  of  the  Scottish  judicial  system. 

If  the  Executive  declines  to  fill  up  an  office  which  is  established 
by  statute,  it  simply  disobeys  the.  law,  and,  in  the  present  case, 
commits  an  injustice  to  the  other  judges ;  to  litigants,  who  have  a 
right  by  law  to  have  their  cases  heard  by  four  judges,  and,  it  may 
be  said,  to  the  bar.  The  law  requires  that  the  First  Division  of  the 
Inner  House  shall  consist  of  the  Lord  President  and  three  other 
judges,  and  the  sole  duty  of  Ministers  in  this  matter  is  to  fill  up 
vacancies  when  they  occur,  and,  if  they  think  changes  necessary,  to 
get  lawful  authority  for  making  them.  It  is  clearly  not  their  duty, 
but  a  breach  of  it,  to  make  changes  at  their  own  hand  in  anticipa- 
tion of  Acts  of  Parliament  which,  very  possibly,  may  never  exist 

In  the  present  case  there  is  not  even  the  excuse  of  clear  necessity 
or  manifest  expediency.  On  the  contrary,  the  whole  subject  of  the 
judicial  administration  of  Scotland  was  lately  inquired  into  by  a 
Royal  Commission,  which,  while  many  important  changes  were 
suggested  to  it,  and  some  of  these  were  approved  by  it,  was  entirely 
unanimous  with  regard  to  the  inexpediency  of  further  diminishing 
the  judicial  strength  of  the  Court.  The  fourth  report  was  signed, 
without  qualification  or  dissent  as  to  this  matter,  by  Lord  Chancellor 
Selborne,  Lord  Advocate  Young,  and  Solicitor-General  Clark,  as 
well  as  by  Lord  Colonsay,  Lord  President  Inglis,  Lord  Justice- Clerk 
Moncreiff,  Mr.  Justice  Willes,  and  all  the  other  Commissioners.  It 
contains  this  passage: — "As  regards  the  total  number  of  judges,  we  are 
unanimously  of  opinion  that  the  present  number  of  thirteen  cannot, 
by  any  redistribution  of  them,  or  under  any  reaiTangement  of  tlie 
business,  be  diminished  without  detriment  to  the  efficiency  of  the 
judicial  establishment,  and  consequent  injury  to  the  public.  Becent 
legislation  has  added  to  the  demands  on  their  time  and  labour^  and 
we  are  satisfied  that  their  working  power  is  fully  taxed." 

It  may  be  said  that  the  present  case  affords  an  obvious  and 
expedient  opportunity  for  retrenchment,  because  a  Court  of  three 
can  do  the  work  of  the  Inner  House  just  as  well  as  a  Court  of  four. 
This,  however,  was  not  the  opinion  of  the  Commissioners,  and  it  is 
not,  or  very  lately  was  not,  the  opinion  of  the  Lord  Chancellor  and 
Lord  Advocate,  the  responsible  advisers  of  Ministers  in  legal 
matters ;  for  the  report  says : — 
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'*  We  are  of  opinion  that  each  Division  should  consist  of  four 
judges,  although,  to  meet  contingencies,  the  quorum  should  be  three 
as  at  present.  A  Court  of  four,  especially  as  a  Court  reviewing  the 
judgments  of  Lords  Ordinary,  and  giving  a  decision  that  it  is  to  be 
final  unless  appealed  to  the  House  of  Lords,  is  in  several  respects 
preferable  to  a  Court  of  three.  More  minds  are  brought  to  bear* 
upon  the  case ;  and  if  a  majority  of  them  differ  from  the  Lord  Ordi- 
nary, although  one  should  concur  with  him,  the  ultimate  judgment 
has  the  weight  of  a  majority  of  the  five  judges  who  had  considered 
the  case ;  whereas  in  a  Court  of  three,  if  one  of  the  judges  con- 
curred with  the  Lord  Ordinary,  while  the  other  two  differed  from 
him,  the  ultimate  judgment  would  not  have  the  same  weight." 

The  Commissioners  have  stated  the  most  trite  and  obvious,  but 
not  the  strongest,  reason  in  favour  of  a  court  of  four.  The  great 
importance  of  having  a  court  of  four  arises  in  Scotland  from  the 
character  of  the  cases  which  come  before  the  Supreme  Courts.  The 
example  of  England,  where  the  decisions  of  the  common  law  courts 
sitting  in  banco  are  often  given,  in  late  years,  by  only  three  judges, 
even  if  it  were  not  the  mere  result  of  a  deficiency  in  the  judicial 
establishment  of  that  country,  would  not  be  applicable  to  the 
different  circumstances  of  Scotland.  In  England  the  verdict  of  a 
jury  has  in  most  cases  disposed  of  the  facts  of  the  case,  and  has 
left  only  certain  well-defined  points  for  the  adjudication  of  the 
court.  Here,  on  the  other  hand,  four-fifths  of  the  cases  which 
come  into  the  Court  are  pure  questions  of  fact,  or  more  frequently 
questions  of  mixed  law  and  fact.  Hence  the  work  which  the 
Court  has  to  perform  is  a  combination  of  the  work  of  a  judge 
and  a  jury,  which  eminently  requires  the  contact  and  co-operation 
of  a  variety  of  minds ;  and  no  lawyer  or  litigant  of  any  experience 
will  aflSrm  that  four  is  too  large  a  number  for  properly  dealing  with 
such  cases.  On  the  contrary,  the  most  experienced  lawyers  will  tell 
you  that  in  cases  bristling  with  points,  whether  of  fact  or  of  fact  and 
law  combined,  three  judges  may  be,  as  evidenced  in  the  debate  and 
even  in  their  opinions,  tending  all  through  the  case  to  go  wi-ong, 
and  may  be  kept  right  by  the  arguments  of  one  of  their  number,  to 
whom  the  complex  legal  relation  (to  use  a  Germanism)  has  presented 
itself  in  a  different  light  from  the  first,  but  which  the  whole  Court 
has,  in  the  end,  come  to  regard  as  the  only  just  and  right  view  of 
it.  Four  ia  the  least  number  which  can  give  that  variety  of  minds 
which  is  not  less  necessary  on  the  bench  of  the  Court  of  Session 
than  in  a  jury. 

Another  reason  for  preferring  a  court  of  four  is  that  experience 
shows  the  impossibility  of  always  obtaining  men  of  the  requisite 
qualifications  to  serve  as  judges.  The  man  who  was  most  dis- 
tinguished at  the  bar  may  prove  a  careless  or  injudicious  judge.  If 
there  are  but  three  judges  in  the  court,  the  presence  of  two  men  of 
inferior  qualities — which  is  not  an  improbable  event,  or  rather  is 
almost  certain  sometimes  to  occur — must  very  materially  weaken 
its  power  and  diminish  its  credit 
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We  began  by  pointing  out  the  indecency  of  the  Executive  Gov- 
ernment setting  an  example  of  disrespect  to  the  law.  It  would 
be  easy  to  show  that  this  shorthand  method  of  reducing  estab- 
lishments is  also  extremely  inconvenient;  If,  unfortunately,  one 
of  the  admirable  judges  of  the  First  Division  should  be  seized 
with  illness,  the  work  of  the  court  could  only  go  on  by  calling 
in  one  of  the  Outer  House  judges,  whose  time  is  already  fully 
occupied;  and  this  would  just  revive  the  state  of  things  which 
the  Government  found  to  be  intolerable  when  they  attempted  to 
suppress  a  judge  in  that  department  nearly  three  years  ago.  The 
Courts  of  Law  are  a  piece  of  complicated  machinery  which  ought 
not  to  be  touched  by  rude  and  inexperienced  hands,  or  by  hands 
which,  for  want  of  power,  may  effect  a  wrong  in  trying  to  effect  a 
reform.  For  example,  in  the  event  of  an  equal  division  of  opinion 
in  one  of  the  Divisions,  it  was  formerly  necessary  to  call  in  the 
aid  of  all  the  other  judges  of  the  Court.  In  many  cases  this 
was  inconvenient,  and  Lord  Eutherfurd's  Act  in  1850  provided 
that  such  cases  should  be  reheard  before  the  Division  to  which 
they  belong,  along  with  three  judges  of  the  other  Division,  the 
Lord  Justice-General  always  presiding  when  he  sits  as  a  member  of 
the  Court.  If,  therefore,  one  of  the  judges  of  the  First  Division 
.  is  obliged  to  decline,  on  the  ground  of  being  interested  in  the  suit — 
an  event  which  may  be  said  to  have  already  occurred  in  the  Edin- 
burgh University  case — the  whole  Court  must  be  consulted  in  the 
old-fashioned  way.  And  even  if  there  were  no  declinature,  there  is 
unpleasantness  in  dethroning  the  Lord  Justice-Clerk  in  his  own 
Court,  wliich  must  happen  when  the  Lord  President  is  one  of  the 
three  judges  called  in.  Again,  all  proofs  ordered  by  the  Inner 
House  must  now  be  taken  by  one  of  the  judges  of  the  Division. 
A  judge  detached  for  this  purpose  must  therefore  work  after  hours 
— i.e.  after  four  o'clock,  a  time  inconvenient  both  for  him  and 
for  the  lawyers  and  witnesses  in  the  case.  These  are  examples  of 
the  inconveniences  which  may  occur  from  such  easy-minded  play- 
ing with  complex  pieces  of  mechanism,  whose  working  depends  on 
many  ^cts  of  Parliament.  It  is  impossible  to  say  how  many 
more  such  cases  will  be  heard  of  before  Parliament  can  pass  the 
expected  "  comprehensive  measure." 

One  other  observation  remains  to  be  made.  The  necessity  of 
reducing  the  number  of  judges  is  sometimes  urged  on  the  ground 
that  the  bar  is  so  small  as  not  to  afford  the  necessary  amount  of 
judicial  talent  and  learning.  We  deny  that  there  is  at  this  moment 
any  ground  for  such  an  assertion.  On  the  contmry,  every  one  is 
speaking  of  two  gentlemen  on  the  Liberal  side  of  the  bar,  exclusive 
of  the  law  officers  of  the  Crown,  who  are  eminently  qualified  for  the 
bench,  and  one  of  whom  in  the  now  undivided  opinion  of  his  bre- 
thren ought  to  have  been  appointed  by  the  Liberal  government  so 
long  ago  as  1865,  when  Lord  Advocate  Moncreiff  -selected  a  Tory 
instead  of  him,  and  who  had  claims  which  ought  to  have  taken 
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precedence  even  of  the  admirable  judicial  capacity  of  Lord  Gifford. 
Behind  these  two  who  occupy  the  first  rank,  there  are  not  fewer 
than  half  a  dozen  who  would  not  disgrace  the  bench  of  the  Outer 
House,  and  might  even  (we  mean  no  disparagement)  excel  some  of 
its  present  occupants.  On  the  Tory  side,  besides  the  Lord  Advocate 
and  ex-Lord  Advocate,  there  is  one  whose  qualifications  are  second 
to  those  of  no  one  who  walks  the  boards  of  the  Parliament  House, 
and  several  who  are  quite  equal  to  the  duties  of  a  Lord  Ordinary. 

It  is  satisfactory  to  learn  that  the  Faculty  of  Advocates  has  taken 
steps  to  recall  the  Government  to  a  sense  of  its  duty.  It  has  been 
supported  in  its  remonstrances  by  the  Society  of  Solicitors  in  the 
Supreme  Courts  and  the  Faculty  of  Procurators  of  Glasgow,  whose 
meetings,  however,  were  held  so  recently  that  we  cannot  notice  them 
more  fully.  Should  their  remonstrances  fail,  it  will  rest  with  the 
Lord  President,  following  the  example  of  the  Lord  Chief-Justice  of 
England  on  a  late  occasion,  to  demand  that  his  Court  be  maintained 
in  the  full  strength  and  efficiency  required  by  law.  Such  respect- 
ful representations  will  no  doubt  receive  the  earnest  support  of  the 
Lord  Advocate,  whose  desire  and  ability  to  maintain  the  dignity 
and  efficiency  of  the  tribunals  and  the  profession  which  he  adorns 
are  certainly  not  less  than  those  of  his  most  distinguished  prede- 
cessors, and  who  has,  it  may  be  presumed,  long  ago  made  Ministers 
aware  of  the  doubtful  legality  of  the  policy  ascribed  to  them. 

Decisions  of  Lord  Cairns  in  the  Albert  Arbitration. — Mr.  Eeilly 
has  issued  the  first  part  of  his  reports  of  Lord  Cairns'  decisions  as 
arbitrator  (Stevens  and  Haynes,  publishers).  The  reports  are  well 
done,  and  form  valuable  legal  reading.  The  rubrics  of  the  cases  in 
this  part  are  as  follows  i — 

lAst  of  Ckmtribvianes, 

Where  a  person  whose  name  Btood  in  the  share  register  book  of  a  company 
in  liquidation  applied  to  have  his  name  removed  from  the  list  of  contribu tones, 
on  the  ground  tnat  on  an  amalgamation  the  amount  paid  on  his  shares  had 
been  paid  back  to  him  by  the  transferee  company,  and  his  share  certificates  had 
been  delivered  over  to  that  company,  the  payment  piuporting,  under  the  amal- 

tarnation  agreement,  to  be  by  way  of  satisfaction  and  in  extinction  of  his  shares : 
leld,  that,  notwithstanding  what  had  been  done  on  the  amalgamation,  his  name 
must  remain  on  the  list. 

Policy — NofxxHon. 

Novation  consequent  on  amalgamation  established,  in  the  circumstances, 
against  a  policy-holder,  who,  having  on  the  amalgamation  received  from  his 
assuring  company,  the  transferors,  a  circular  holding  out  td  their  policy-holders 
advantages  to  be  derived  by  them  from  acceptance  of  the  liability  of  the  trans- 
feree company,  thenceforth  paid  his  premiums  to  the  transferee  company,  and 
took  receipts  of  that  company,  he  not  showing  that  the  premiums  were  paid  to 
and  received  by  that  company  as  agents  of  his  assuring  company. 

A  nnuity — Novation. 

Novation  consequent  on  amalgamation  established,  in  the  circumstances, 
against  an  annuitant,  who,  having  on  the  amalgamation  received  from  his 
assuring  company,  the  transferors,  a  circular  describing  the  amalgamation 
aixangement,  nad  Iub  annuity  contract  indorsed  by  the  tnmsferee  company 
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with  a  certificate  of  the  liability  of  that  company  to  pay  the  annuity  nnder 
the  contracti  and  received  the  subsequent  payments  or  his  annuity  from  that 
company. 

AmalgcmuUion — Marskallxng, 

On  the  construction  of  the  several  amalgamation  agreements  between  tibe 
Albert  on  the  one  hand,  and  the  Bank  of  London,  Medical,  Family  Endow* 
ment,  Kent  Mutual,  and  Western,  respectively,  on  the  other  hand:  Held  (1) 
That  the  respective  transferor  companies  were  entitled  to  indemnity  from  the 
Albert  against  liability  on  policies  of  assurance  and  annuity  contracts,  whereon 
claims  shou id  be  established  against  the  respective. transferor  company;  but 
that  this  indemnity  was  limited  to  the  amount  of  the  share  capital  and  other 
assets  of  the  Albert :  (2)  That  the  indemnity  did  not  extend  to  the  expenses 
of  the  liquidations  of  the  several  transferor  companief*.  Amalgamation  by 
directors,  lUtra  vires,  maintainable  on  ground  of  acquiescence  of  shareholders;. 

In  this  case  Lord  Cairns  said,  on  the  question  of  amalgamation : 

''It  is  to  be  home  in  mind  that  a  power  to  enter  into  a  contract  of  amalgama- 
tion is  most  clearly  no  part  of  the  general  powers  which  the  law  would  imply 
in  directors  of  an  msurance  company ;  it  was  no  part  of  the  powers  committed 
to  the  directors  of  the  Albert  by  the  deed  of  settlement  of  the  Albert.  The 
power  to  insure  lives,  and  the  power  to  grant  annuities  on  lives,  committed  to 
the  directors  of  an  insurance  company,  implying  as  it  does  skill  and  care  on 
their  part  in  selecting  lives,  could  not  be  contended  to  authorise  the  taking  over 
in  mass  by  the  executive  of  one  insurance  company  of  all  the  insured  lives  and 
all  the  annuity  contracts  of  another  company,  selected  and  entered  into  by  the 
executive,  not  of  the  first  company,  but  of  the  other  company. 

That  being  so,  in  order  to  maintain  a  contract  of  amalgamation,  or  any  rights 
of -indemnity  arising  out  of  a  contract  of  amalgamation,  the  power  to  amalga- 
mate must  be*  shown,  and  that  power  must  be  strictly  pursued ;  and  general 
principles  of  law  which  would  show  that  in  the  ordinary  details  of  business,  in 
obtaining  necessary  articles  and  entering  into  contracts  for  them,  the  directors 
would  have  power  to  bind  their  shareholders,  whether  their  shareholders  had  or 
had  not  stipulated  for  particular  limits  of  liability  in  the  deed,  cannot  be 
appealed  to  in  order  to  support  an  amalgamation,  or  an  undertaking  to  in- 
demnify, as  part  of  a  contract  of  amalgamation.'' 

The  New  Act  of  Sederunt  to  regvlaie  proceedings  in  the  Outer 
House. — At  the  end  of  July,  in  writing  of  the  application  then 
made  to  the  Court  to  introduce  more  stringent  rules  for  expediting 
the  hearing  and  decision  of  causes  in  the  Outer  House,  we  ex- 
pressed an  opinion  that  the  two  general  principles  which  must  be 
the  bases  of  an  effectual  reform  were  that  the  calling  of  cases  should 
be  peremptory  in  the  same  sense  in  which  it  is  so  in  the  Inner 
House,  and  that  there  must  be  a  division  in  time  between  proofs 
and  other  Outer  House  business.  In  the  Act  of  Sederunt  of  2d 
November  1872,  something,  though  not  enough,  has  been  done  to 
carry  out  the  first  of  these  principles:  but  nothing  is  done  with 
regard  to  the  latter.  We  forbear  to  criticise  at  present,  being 
thankful  for  what  we  have  got,  and  proceed  to  state  shortly  the 
exact  effect  of  the  somewhat  slight  changes  which  have  been 
introduced. 

On  and  after  12th  November  certain  modifications  of  the  Act  of 
Sederunt  of  15th  July  1865  are  to  take  effect  The  first  section 
repeals  sec.  1  of  that  Act,  which  provided  for  the  case  of  no 
appearance  of  counsel  on  either  side  in  the  Outer  House  without  an 
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admissible  excuse  being  made  for  their  non-attendance.  Formerly 
the  Lord  Ordinary  was  directed  to  delete  the  cause  from  the  roll,  and 
allow  it  to  be  re-enrolled  only  at  the  bottom  of  the  roll, — a  step 
which  Lords  Ordinary  never  took.  Now  the  Lord  Ordinary  is 
required  to  pronounce  an  interlocutor  dismissing  the  action  and 
finding  neither  party  entitled  to  expenses.  This  interlocutor  can 
only  be  recalled  by  the  Court  on  a  reclaiming  note. 

The  second  section  of  the  Act  of  1865  is  also  repealed.  It 
provided  for  the  case  where  counsel  appeared  on  one  side  only,  and 
no  excuse  was  made  for  non-attendance  on  the  other  side,  by  mak- 
ing it  competent  (which  was  surely  competent  before)  for  the 
counsel  appearing  to  take  decree  by  default ;  failing  which  the  Lord 
Ordinary  was  to  put  the  case  to  the  bottom  of  the  roll  as  before. 
Now,  if  the  counsel  appearing  does  not  take  decree  by  default,  the 
Lord  Ordinary  must  pronounce  an  interlocutor  dismissing  the  action 
without  expenses  to  either  side,  only  to  be  opened  up  by  the  Inner 
House  (sec.  2).  Decrees  by  default  taken  under  this  section  re- 
main ijinalterable,  in  terms  of  sec.  3  of  the  Act  of  1865,  until  re- 
called by  the  Inner  House. 

Section  3  deals  with  the  admissible  excuses  for  non-attendance, 
altering  sec.  4  of  the  former  Act  to  the  effect  of  making  an  engage- 
ment in  a  proof  or  jury  trial  an  admissible  excuse  only  where  the 
counsel  is  the  sole  counsel  engaged  on  one  side  at  the  said  proof  or 
jury  trial,  or  is  actually  addressing  the  Court  or  jury,  or  examining 
a  witness  at  the  time.  One  important  point  in  this  section  is  the 
distinct  recognition  of  the  propriety  of  having  only  one  counsel,  in 
proofs, — a  practice  which  tends  immensely  to  lighten  the  expense 
of  litigation.  It  may  be  convenient  to  repeat  that  the  only  ad- 
missible excuses  under  both  Acts  of  Sederunt  are  now : — 1.  Being 
sole  counsel  on  his  own  side  in  attendance  in  a  cause  in  the  Inner 
House.  2.  Being  the  counsel  addressing  the  Court  or  about  to 
reply  in  a  cause  in  the  Inner  House.  3.  Being  sole  counsel  on  one 
side  in  a  proof  or  jury  trial  4.  Being  actually  engaged  in  address- 
ing the  Court  or  jury  or  examining  a  witness  in  a  proof  or  jury 
trial  5.  Being  either  actually  addressing  another  Lord  Ordinary 
or  about  to  reply  to  the  counsel  on  the  opposite  side.  We  fear 
that  there  are  still  obstructions  sufficient  to  keep  some  Lord 
Ordinary's  bars  vacant;  but  we  are  also  confident  that  if  all  the 
Lord  Ordinaries  will  steel  their  hearts  to  favour  and  affection  they 
will  be  able  to  secure  a  constant  supply  of  counsel,  and  will  get 
through  their  cases  as  fast  as  they  can  be  called 

Section  4  of  the  new  Act  deals  with  the  admissible  reasons  for 
leaving  a  Lord  Ordinary's  bar.  It  l)ears  to  be  an  amendment  of 
sec.  6  of  the  Act  of  1865 ;  and  provides  that  no  counsel  shall  leave 
the  Lord  Ordinary's  bar  on  the  ground  that  he  is  called  to  a  proof 
or  jury  trial,  or  to  a  cause  in  the  Inner  House,  unless  he  be  the  sole 
counsel  engaged  in  such  proof,  jury  trial,  or  Inner  House  cause,  or 
unless  the  services  of  the  counsel  engaged  along  with  him  cannot, 
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for  reasons  stated  to,  and  held  satisfactory  by,  the  Lord  Ordinary, 
be  obtained  at  the  time.  There  remain,  in  our  humble  opinion, 
quite  a  suflScient  number  of  occasions  for  the  unseemliness  of  in- 
terrupting a  solemn  discussion  in  a  court  of  justice  for  the  con- 
venience of  a  counsel.  We  must  again  say,  that  the  greatest 
relief  would  be  afforded  to  Lords  Ordinary  and  suitors  if  it  were 
only  provided  that  such  a  limited  number  of  cases  shall  be  put  out, 
and  such  regularity  observed  in  calling  them,  that  an  honest  counsel 
can  with  some  certainty  know  whether  or  not  he  will  be  able 
to  attend  to  any  given  casa 

The  6th  and  last  section  of  the  Act  of  Sederunt  makes  it  im- 
perative, under  certain  penalties  on  the  party  printing  the  record 
to  lodge  two  printed  copies  of  it,  one  to  be  the  process  copy,  and 
the  other  for  the  use  of  the  Lord  Ordinary. 

We  have  so  often  discussed  the  question  of  the  distribution  of 
business  in  the  Outer  House  that  we  are  unwilling  to  return  to  the 
subject  until  we  have  had  some  experience  of  the  new  rules.  We 
have  not  seen  any  cause  to  alter  the  opinions  we  have  previously 
expressed  {ante,  vol.  x.  p.  370,  437,  450,  &c.), — opinions  which  have 
brought  us  much  ill-will  in  certain  quarters,  but  which  are  shared 
by  a  very  great  majority  of  the  profession.  It  must  always  be  re- 
membered that  no  rules  for  the  conduct  of  business  can  work 
satisfactorily  unless  the  lawyers  who  have  to  caiTy  them  out,  whether 
as  judges,  counsel,  or  agents,  are  sincerely  desirous  to  give  them  fair 
play.  It  is  only  by  doing  so  that  they  will  give  their  brethren  and 
their  clients  fair  play,  a  duty  which  in  the  unthinking  struggle  for 
business  has  led  in  recent  years  to  indulgence  in  practices  which, 
though  not  perhaps  dishonourable,  are  certainly  discreditable  and 
contrary  to  the  rules  by  which  the  conduct  of  the  most  high-minded 
lawyers  of  England  and  Scotland  have  hitherto  been  guided.  A 
truthful  statement  of  some  of  the  means  by  which  business  is  ac- 
quired, transmitted,  or  held  together  at  the  Scotch  bar,  would  be 
as  surprising  to  some  members  of  that  body  as  it  would  be  unwel- 
come to  others. 

Carriage  of  Dogs, — Dogs  are,  by  many  people,  regarded  as  very  valuable  ad- 
jnncts  to  a  pleasant  existence.  This  is  esiiecially  the  case  in  England,  and  to 
some  extent  also  in  the  United  States.  These  animals  are  often  the  subject  of 
litigation,  and  their  importance  in  the  economy  or  the  aesthetics  of  life  is  thus 
conclusively  established.  See  Townsend  v.  WatheUy  9  Eofit,  227 ;  Vere  v.  Lord 
Camden,  11  id.  568  ;  Smith  v.  Pdiah,  2  Str.  1,264  ;  IVilke  v.  Skttch,  22  Barb. 
606 ;  Sarch  v.  Blackburn,  4  C.  &  P.  297 ;  Loomis  v.  Terry,  17  Wend.  496 ;  Brown 
V.  Carpenter,  26  Vt.  638.  Travellers  and  hunters  often  find  it  desirable  to  trans- 
port their  dogs  by  the  intervention  of  a  common  carrier ;  and  unless  the  animal 
18  a  poodle  or  a  pet,  which  can  be  carried  in  the  lap,  or  Vept  under  the  im- 
mediate surveillance  of  his  master,  the  servants  of  the  carrier  are  charged  with 
its  safe  conveyance.  Such  persons  may  wish  to  know  what  liability  attaches  to 
a  railroad  colnpjmy,  or  a  carrier  by  water,  when  they  assume  the  carriage  of  such 
animals.  The  adjudication  on  this  precise  point  is  exceedingly  limited,  even  in 
England,  and  there  is  a  total  absence  of  decisions  on  the  point  in  this  countiy, 
80  &r  as  reported. 
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The  coarse  of  decisions  both  in  England  and  the  United  States  during  the 
last  half  century  has  been  in  favour  of  the  modification  of  the  common-law  lia- 
bility^— when  applied  to  the  transportation  of  live  animals.  See  Carr  v.  Lar^ 
ccuhire  and  York  Railway  Co.,  7  Exch.  712  ;  McManus  y,  Lancashire  Railway 
Co,,  2  Hurl,  and  Norm.  702  ;  Palmer  v.  Grand  Junction  Railway  Co.,  4  Mees. 
and  Wels.  768 ;  Clark  v.  Rochester  and  S.  Railway  Co.,  14  N.  Y.,  573 ;  The 
Mich.  S.  and  N.  Ind,  Railway  Co.  v.  McDonough,  4  Am.  Rep.  466  (21  Mich. 
165).  In  the  case  last  cited  the  supreme  Court  of  Michigan  decided  that  rail- 
road companies,  in  the  absence  of  statutory  requirement  or  of  special  contract, 
are  not  liable  as  common  carriers  in  the  transportation  of  live  animals.  If  the 
doctrine  of  this  case  is  generally  accepted  in  the  courts  of  the  several  States 
of  the  Union  (and  we  think  it  ought  to  be  on  principle),  the  common- law  lia- 
bility does  not  attach  to  dogs  in  course  of  transportation  in  this  country.  In 
England,  by  the  Railway  Traffic  Act  of  1854,  17  and  18  Vict.  ch.  '31,  sec  7, 
railroad  companies  are  expressly  made  common  carriers  of  cattle,  horses,  and 
other  animals,  except  as  they  may  limit  their  liability  by  notices  or  contracts, 
which  may  be  held  reasonable  by  the  courts.  The  difference  between  the  law 
as  laid  down  by  the  supreme  court  of  Michigan  in  this  country,  and  that  pro- 
vided by  statute  in  England,  is,  that  if  dogs  were  received  for  transportation 
without  any  special  contract  or  notice  by  an  American  carrier,  sucn  carrier 
would  only  be  liable  as  an  ordinary  bailee,  but  if  dogs  were  received  by  an 
English  carrier  without  any  special  contract  or  notice,  such  carrier  would 
be  liable  as  a  common  carrier.  It  is  doubtless  competent  for  an  individual  or 
company  to  a.<(sume  the  duties  and  responsibilities  of  a  common  carrier  of  dogs. 
Such  was  the  case  in  Stvart  v.  Crawley,  2  Stark.  323.  .  This  was  an  action  against 
a  common  carrier  of  dogs  to  recover  for  the  loss  of  a  greyhound.  The  de- 
fendant's servant  took  the  dog  with  a  string  around  its  neck  and  gave  a  receipt 
for  its  delivery.  The  dog  was  afterwards  tied  up  by  a  string,  but  slipped  his 
head  through  and  escaped.  Lord  Ellenborough  held  the  defendant  responsible, 
and  in  his  opinion  said :  "  The  case  is  not  that  of  the  delivery  of  goocls  imper- 
fectly packed,  since  there  the  defect  is  not  visible,  but  in  this  case  the  defend- 
ant had  the  means  of  seeing  that  the  dog  was  insufficiently  secured.  After  a 
complete  delivery  to  the  defendant  he  became  responsible  for  the  security  of 
the  dog ;  the  property  then  remained  at  the  risk  of  the  defendant,  and  he  was 
bound  to  lock  him  up  or  take  other  proper  means  to  secure  him.  The  owner 
had  nothing  more  to  do  than  to  see  that  he  was  properly  delivered,  and  it  was 
incumbent  on  the  defendant  to  provide  for  his  security."'  Such  is  the  liability 
of  carriers  who  hold  themselves  out  as  common  carriers  of  the  canine  species. 

In  North-Eastern  Railway  Company  v.  Bichardsofi  and  Sisson,  26  L.  T.  N.  S. 
131,  the  defendants  were  not  common  carriers  of  dogs.  They  had  limited  their 
liability,  in  pursuance  of  17  and  18  Vict  chap.  31,  sec.  7,  by  notice.  The  evi- 
dence in  the  case  showed  that  plaintiffs  delivered  to  the  defendant  company  a 
valuable  dog  to  carry,  paying  the  fare  demanded,  but  getting  no  ticket  and 
entering  into  no  special  contract.  The  dog,  when  delivered,  had  a  leathern 
collar  around  its  neck  and  a  strap  attached  to  the  collar ;  and,  while  on  the 
journey,  one  of  the  defendants'  servants  tied  the  dog  up  by  this  strap  at  a  sta^ 
tion  where  the  dog  had  to  wait  till  another  train  came  up.  The  dog  became 
frightened,  slipped  its  collar,  ran  away  down  the  track,  and  was  killed  bv  the 
defendants'  cars.  It  appeared  further  that  the  notice  limiting  the  liability  of 
defendants  was  regularly  posted,  according  to  the  statutory  requirement,  and 
read  as  follows :  **  The  company  will  not  receive  dogs  for  conveyance  unless 
they  have  proper  chains  and  collars  attached,  and  then  only  upon  condition  that 
they  are  not  responsible  for  loss  of  or  injury  to  the  animals  in  the  event  of  their 
fastenings  proving  insufficient''  The  court  decided  that  the  company  were  not 
common  carriers  of  dogs,  and  that  as  plaintiffs,  by  sending  the  dog  with  the 
collar  and  strap  on,  themselves  suggested  that  as  a  proper  mode  of  securing  the 
dog,  they  could  not  recover.  But,  in  the  absence  of  any  statute,  such  as  the 
"  Railway  Traffic  Act  **  in  England,  we  apprehend  that  no  notice  or  special  con- 
tract on  the  part  of  the  carrier  would  be  necessary  to  limit  its  liability  in  the 
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conveyance  of  dogs  to  that  of  bailee  for  hire.  71u  Mich,  £L  and  N,  Ind.  JR.  R. 
Co,,  supra.  The  owners  of  dogs  in  this  country,  therefore,  who  commit  these 
valuable  animals  to  the  care  of  railway  companies,  or  other  earners,  without 
any  agreement  or  notice  posted,  must  not  expect  that  the  carrier  assumes  any 
other  responsibility  than  that  of  ordinary  bailee.  Where  a  number  of  dogs  are 
transported  together  in  the  same  apartment  it  might  become  a  question  whether 
the  carrier  was  liable  for  injuries  inflicted  by  the  dogs  upon  each  other. 

In  SmWi,  v.  Tlie  New  Haven  ajid  Northampton  R.  R.  Co.,  13  Allen,  &31,  the 
general  principle  was  laid  down  that  carriers  are  not  liable  for  injuries  com- 
mitted by  vicious  animals  upon  each  other  or  themselves  in  course  of  transpor- 
tation. But  it  appears  to  us  that  it  would  be  a  question  for  the  juiy  whether 
the  carrier  were  negligent  in  placing  several  dogs,  of  known  animal  antagonism 
and  propensity  to  light,  in  the  same  apartment  in  close  pro^dmity. — AUbany 
Law  JournaL 

Accidents  at  Railway  Crossings, — An  important  question  relative  to  the  lia- 
bility of  mil  way  companies  in  New  York  State,  for  injuries  to  persons  at  high- 
way crossings,  was  decided  in  Richardson  v.  New  York  Central  R  R.  Co.,  45 
N.  Y.  8  *7.  The  New  York  Statute  allows  railroads  to  cross  public  highways, 
but  requires  the  company  "  to  restore  the  highway  thus  intersected  to  its  former 
state  or  to  such  state  as  not  unnecessarily  to  nave  inipaired  its  usefulness." 
3  N.  Y.  Stat  at  Large  (Edm.  ed.),  628,  sec.  28,  sub.  5.  The  injury  in  this  case 
was  without  fault  or  negligence  of  the  plaintiff ;  but  the  relative  position  of  the 
highway  and  the  railroad  was  such  that  due  watchfulness  on  the  part  of  tra- 
vellers could  not  detect  the  approach  of  a  train  in  time  to  avoid  a  collision. 
The  court  held  the  company  liable  absolutely.  It  seems,  in  this  case,  that  the 
railroad  track  ran  in  a  deep  cut,  a  watch-house,  erected  by  the  company,  stood 
close  by  the  track  and  obstructed  the  vision  of  the  traveller  about  to  cross ;  and 
the  general  imsafe  condition  of  the  crossing  was  attributable  to  the  neglect  of 
the  company  to  discharge  their  statutory  obligations  to  the  public  A  point 
identical  with  this,  under  circumstances  quite  similar,  was  decided  in  Maekay 
V.  New  York  Central  R,  R  Co.,  35.  N.  Y.  75.  In  this  latter  case  the  company 
had  obstructed  the  view  of  travellers  by  piling  wood  in  laige  ranks  close  to  a 
highway  crossing  ;  and  they  were  held  hable  absolutely  for  an  injury  to  a  tra- 
veller caused  without  his  negligence.  See  also  Beisiegel  v.  N.  Y.  Central  R  R 
Co,,  40  N.  Y.  9.— M 

Liahility  of  Railway  Companies  for  fires  communicated  from  Locomotives, — In 
Kellogg  v.  Chicago  and  North  Western  Railway  Co.,  26  Wis.  223,  decided  Sep- 
tember 1871,  the  question  of  the  liability  of  railway  companies  for  damages 
produced  by  fires  communicated  from  locomotives  was  most  elaborately  dis- 
cussed. The  precise  point  decided  was,  that  *'  where  sparks  from  defendant's 
engine  set  fire  to  dry  grass,  weeds  and  bushes,  suffered  to  remain  and  accumu- 
late on  land  used  for  tiie  railway,  and  the  fire,  spreading  upon  plaintiff's  lands, 
destroyed  his  property,  the  question  whether  defendant  was  negligent  in  leav- 
ing its  land  in  that  condition  was  properly  left  to  the  iury,"  and  that  **  the  fact 
that  the  property  destroyed  was  distant  from  defendant's  road,  and  that  the 
flame  reached  it  only  by  passing  through  intervening  fields,  does  not  render  the 
damages  remote  or  prevent  recovery." 

The  whole  subject  of  proximate  and  remote  damages  was  considered  in  refer- 
ence to  the  case  before  the  court,  and  the  authority  of  Ryan  v  N,  F.  C.  R  JS., 
35  N.  Y.  210,  and  Fenn,  R,  R  v.  Kerr,  62  Penn.  St.  353  (1  Am.  Rep.  431),  was 
repudiated. 

Chief  Justice  Dixon,  in  an  elaborate  and  powerful  opinion,  said:  ''If  these 
two  decisions  (those  of  Ryan  and  Kerr,  supra)  are  to  be  raided  as  correct  in 
principle  and  good  law,  hundreds,  and  it  might  perhaps  with  truth  be  affirm^ 
thousands  of  cases,  both  in  England  and  this  country,  are  unsound  and  must  be 
overruled.  We  cannot  so  regard  them ;  we  cannot  agree  with  the  court  of 
appeals,  that  the  burning  of  the  second  and  other  houses,  in  the  case  supposed, 
or  of  the  plaintiff's  house,  in  the  case  before  the  court,  was  not  the  ruUunU  and 
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probable  consequence,  or  the  consequence  likely  to  follow  from  the  wrongful  act 
complained  of,  under  ordinary  circumstances.  It  will  be  observed  that  the  rule, 
as  we  find  it  laid  down,  and  as  we  believe  it  to  be,  is  not  that  the  injury  sus- 
tained m\i8t  be  the  necessary  or  unavoidable  result  of  the  wrongful  act,  but  that 
it  shall  be  the  natural  and  probable  consequence  of  it,  or  one  likely  to  ensue 
from  it." 

In  Rolke  v.  The  Chicago  and  North  Western  Railway  Co.,  26  Wis,  537,  it 
was  decided  that  where  a  fire  has  been  set  by  a  CTavel  train,  which  has  a  large 
number  of  men  on  board  who  know  about  the  hre,  they  cannot  all  go  away, 
leaving  the  fire  to  spread  and  destroy  the  property  of  others,  without  being 
guilty  of  negligence  as  to  the  injured  parties.  Judge  Cole,  in  delivering  the 
opinion  of  the  court  in  this  case,  said  :  "  It  appears  that  the  train  in  question 
was  a  gravel  train,  engaged  in  the  repair  of  the  road-bed,  and  had  about  twenty- 
eight  men  on  the  train.  And  even  if  it  had  been  prudent  and  necessary^  to  the 
train  itself  to  move  ofif  to  the  proper  station  as  soon  as  it  was  imloaded,  m  order 
to  avoid  collision  with  other  trains,  what  difficulty  was  there  in  leaving  behind 
a  sufficient  number  of  men  to  put  out  the  fire  ?  It  was  a  dry  time  in  tne  sum- 
mer, when  a  fire  kindled  upon  the  track  of  the  road  would  very  likely  spread 
to  the  adjoining  premises.  Men  of  ordinary  care  would,  under  such  circum- 
stances, use  proper  diligence  to  prevent  the  fire  from  communicating  to  the 
property  of  others."  But  the  judge  very  properly  observed  that  his  reasoning 
had  reference  very  much  to  the  character  or  kind  of  train,  and  that,  in  the  case 
of  a  passenger  train,  or  even  an  ordinary  freight  train,  it  might  be  hazartlous 
and  imprudent  to  stop  the  train  and  put  out  a  fire  thus  kindled,  or  leave  behind 
any  one  for  that  purpose. 

In  this  case  it  will  be  noticed  that  the  fire  was  set  by  the  engine  of  the  gravel 
train,  and  was  so  known  to  be  set  by  the  employes  of  the  company  on  the  train ; 
but  we  do  not  see  that  this  fact  rendered  it  any  the  more  the  duty  of  the  employes 
on  such  a  train  to  get  off  and  put  out  the  fire  than  if  they  had  discovered  it 
already  set  on  the  company's  track  by  (in  all  probability)  some  preceding  engine. 
Negligence  in  managing  a  locomotive,  and  m  preventing  serious  consequences 
arising  therefrom,  ma^  reside  not  only  in  the  identical  agents  or  employes  who 
have  such  locomotive  m  immediate  charge,  but  also  in  other  agents  or  employees 
who  may  witness  the  consequences  of  fire  communicated  by  such  locomotive. 
Tlie  "  agents  of  the  company  "  in  such  a  case  are  not  simply  one  set  or  class  of 
agents,  they  are  all  the  agents  of  the  company.  And  if  a  passenger  or  freight 
tmin  should,  in  passing,  set  fire  to  any  dry  grass  or  weeds,  etc,  upon  the  side  of 
the  track,  and  the  employes  of  such  train  should  not  know  it,  or,  knowing  it, 
they  should  find  it  impossible  or  imprudent  to  stop  the  train  and  put  it  out,  or 
leave  some  one  to  put  it  out,  it  would  be  clearly  tne  duty  of  the  employes  on  a 
gravel  train,  like  the  one  in  JRolke  v.  Railway  Co,,  following  and  discovering  the 
fire  already  communicated,  to  take  efficient  measures  to  put  it  out,  it  bemg  a 
dry  time,  and  the  fire  being  likely  to  spread  to  adjoining  property. — Id. 

Glasgow  Winter  Cibcuit  is  appointed  to  be  opened  on  Monday, 
23rd  December,  at  12  o'clock  nooa  The  Judges  will  be  Lords 
Neaves  and  Jervis woode.  Mr  Andrew  Rutberfurd,  Advocate-Depute, 
and  Mr  ^neas  MacBean,  Clerk. 

AppointmerUs. — Alex.  Nicolson,  Esq.,  Advocate  (1860),  has  been 
appointed  Steward-Substitute  of  the  Stewartry  of  Kirkcudbright,  in 
roum  of  W.  H.  Dunbar,  Esq.,  Advocate  (1826),  resigned. 

William  Guthrie,  Esq.,  Advocate  (1861),  has  been  appointed 
Registrar  of  Friendly  Societies  in  Scotland,  in  room  of  Alexander 
Carnegy  Ritchie,  Esq ,  Advocate  (1823),  deceased. 

J.  M*KiE  Lees.  Esq.,  M.A.,  LLB.,  Advocate  (1865),  has  been 
appointed  Sheriff-Substitute  of  Lanarkshire  at  Airdrie. 
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The  Honourable  William  Penney,  Lord  Kinloch,  one  of  the 
Judges  of  the  Court  of  Session,  died  after  a  short  illness,  somewhat 
suddenly,  at  Hartrigge  House  near  Jedburgh,  on  the  30th  ult,  in  the 
72nd  year  of  his  age.  He  was  the  son  of  the  late  Mr.  Wm.  Penney, 
a  merchant  of  Glasgow,  and  his  mother  was  Elizabeth,  daughter  of  the 
Rev.  Dr.  David  Johnston,  of  Nprth  Leith,  N.B.  He  was  born  in  1801, 
and  was  educated  at  the  University  of  Glasgow.  Upon  the  com- 
pletion of  his  curriculum  he  served  for  a  time  in  the  office  of  the  late 
Mr.  Alexander  Morrison,  at  Glasgow,  and  also  in  an  accountant's 
office,  where  he  gained  a  thorough  knowledge  of  the  technical  afiairs 
of  the  law.  He  was  called  to  the  Bar  in  1824,  and  speedily  acquired 
a  large  practice.  Upon  the  death  of  Lord  Handyside  in  1858,  he 
was  raised  to  the  Bench,  when  he  assumed  the  courtesy  title  of 
Lord  Kinloch.  He  was  transferred  from  the  Outer  House  to  the 
First  Division  on  the  death  of  Lord  Curriehill,  about  four  years 
ago.  His  Lordship  was  a  Conservative  in  politics.  He  was  the 
author  of  various  religious  books,  in  prose  and  verse.  These  are 
entitled  "  The  Circle  of  Christian  Doctrine,"  "  Time  s  Treasure,"  and 
"  Studies  for  Sunday  Evening."  Lord  Kinloch  was  twice  married ; 
first,  in  1828,  to  Janet,  daughter  of  Charles  Campbell,  Esq.,  of 
Lecknary,  Argyllshire,  and  secondly,  in  1842,  to  Louisa,  daughter 
of  John  Campbell,  Esq.,  of  Kinloch,  Perthshire  ;  and  he  is  survived 
by  five  sons  and  seven  daughters.  Lord  Kinloch  possessed  talents 
which  made  him  a  very  able  senior  Counsel,  and  a  Judge  who, 
though  not  without  some  faulta  of  judicial  demeanour,  was  re- 
markable, not  only  for  the  elegance  of  his  judgments,  but  for  their 
generally  just  practical  sense  and  wisdom.  In  not  a  few  instances 
his  opinion  as  Counsel  and  as  Judge  has  been  upheld  by  the  House 
of  Lords  in  opposition  to  the  majority  of  the  Court  below.  The 
eloquent  eulogium  pronounced  on  the  departed  Judge  by  the  Lord 
Advocate  stands  in  another  part  of  this  number,  and  supersedes  the 
necessity  of  any  further  remarks. 

Joseph  M*Lean,  Esq.,  Dean  of  the  Society  of  Procurators  of  the 
Western  District  of  Perthshire,  died  at  Crawford  Park,  Dunblane, 
November  2nd,  in  his  51st  year. 

Francis  Edmond,  junior,  Esq.,  Advocate  in  Aberdeen,  died  at  5 
Albyn  Place,  Aberdeen,  November  14th,  aged  30. 

WUiUAM  LoGiE,  Esq.,  Sheriff  of  Lanarkshire  at  Airdrie,  died 
at  Airdrie,  November  15  th. 

Archibald  Watson  Goldie,  Esq.,  W.S.  (1818),  died  at  8  York 
Place,  Edinburgh,  November  19th. 

Adam    Burnes,  Esq.,  Solicitor,  Montrose,  died  at    Montrose, 
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November  15th,  in  his  71  st  year.  Mr.  Bumes  was  for  many  years 
the  representative  from  Montrose  at  the  annual  meeting  of  the 
Eoyal  Convention  of  Burghs,  where  he  took  a  prominent  part 
in  advocating  both  legal  and  political  refprms,  long  before  the 
Legislature  gave  eflFect  to  any  of  them.  Mr.  Bumes'  father  was  in 
former  days,  along  with  Mr.  Joseph  Hume,  one  of  the  most  strenu* 
ous  reformers  in  the  district  to  which  he  belonged,  and  contributed 
in  no  small  degree  to  the  dissemination  of  reform  principles.  Mr, 
Bumes  advocated  throughout  his  life  the  principles  of  his  father, 
who  was  a  cousin  and  correspondent  to  Bums  the  national  poet. 
Several  of  Mr.  Adam  Burnes'  brothers  distinguished  themselves  in 
India,  especially  Sir  Alexander  Burnes,  who  was  cruelly  massacred 
at  CabuL  Mr.  Bumes  held  various  public  appointments  in  Montrose, 
being  Clerk  to  the  Harbour  Trustees,  the  Royal  Infirmary,  and  the 
Bridge  Commission,  Distributor  of  Stamps,  and  Clerk  to  the  Boad 
Trustees.  His  genial  temper,  kindly  disposition,  and  gentlemanly 
manners  made  him  a  special  favourite  with  all  classes  of  the 
community. 


3itt  oi  Seberunt 


ACT  OF  SEDERUNT  TO  REGULATE  PROCEEDINGS  IN  THE  OUTER 

HOUSE, 

Edinbuboh,  2d  Ifovemier  1872. 

The  Lords  of  Council  and  Session  considering  that  by  the  Acts  13  and  14  Vict, 
cap.  36,  section  64,  and  31  and  32  Vict  cap.  100,  section  106,  they  aie  em- 

Sowered  to  make  such  regulations  by  Act  or  Acts  of  Sederunt  as  they  may 
eem  meet  for  caning  into  effect  the  purposes  of  the  said  Acts  ;  and  consider- 
ing further  that  it  is  proper  that  the  existing  regulations  applicable  to  proceed- 
ings in  the  Outer  House  should  be  in  some  respects  altered  and  amended,  do 
hereby  enact  and  declare  that  on  and  after  the  12th  day  of  November  next,  the 
following  regulations  shall  take  effect  and  be  enforced  with  reference  to  such 
proceedings  : — 

I.  Section  First  of  the  Act  of  Sederunt  of  15th  July  1865,  is  repealed,  and  in 
place  thereof  it  is  enacted,  that  when  a  cause  is  called,  either  in  the  Debate  or 
Procedure  Roll,  and  no  Counsel  attends  on  either  side,  and  no  admissible  excuse 
is  made  for  their  non-attendance,  the  Lord  Ordinary  shall  pronounce  an  Inter- 
locutor dismissing  the  action  and  finding  neither  party  entitled  to  expenses ; 
and  the  said  Interlocutor  shall  not  be  recalled  by  the  Lord  Ordinary  of  consent, 
but  may  be  recalled  only  on  Reclaiming  Note  to  the  Inner  House,  upon  such 
conditions  as  to  expenses  or  otherwise  as  may  be  imposed  by  the  Court,  or  by 
the  Lord  Ordinary  under  remit 

II.  Section  Second  of  said  Act  of  Sederunt,  15th  July  1865,  is  repealed,  and 
in  place  thereof  it  is  enacted,  that  when  on  such  calling  of  a  cause  Counsel  shall 
appear  on  one  side  only,  and  no  admissible  excuse  shall  be  made  for  the  non- 
attendance  of  Counsel  on  the  other  side,  it  shiJl  be  competent  for  the  Counsel 
appearing,  to  take  decree  by  default  in  favour  of  his  client ;  and,  if  he  shall  not 
do  so,  the  Lord  Ordinary  shall  proneunce  an  Interlocutor  dismissing  the  action, 
finding  neither  party  entitled  to  expenses  ;  and  the  said  Interlocutor  shall  not 
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be  recalled  by  tbe  Lord  Ordinary  of  consent,  but  may  be  recalled  only  in  the 
manner  and  on  the  conditions  foresaid. 

III.  Section  Fourth  of  said  Act  of  Sederunt,  15th  July  1865,  is  altered  and 
amended  to  the  effect,  that  it  shall  be  no  excuse  for  the  non-attendance  of  a 
Counsel  '  that  he  is  engaged  at  a  Proof  or  Jwcy  Trial,'  unless  he  be  the  sole 
Counsel  engaged  on  one  side  at  the  said  Proof  or  Jury  Trial,  or  be  actually 
addressing  the  Court  or  Jury,  or  examining  a  witness  at  the  time. 

IV.  Section  Sixth  of  said  Act  of  Sederunt,  15th  July  1865,  is  altered  and 
amended  to  the  effect,  that  no  Counsel  shall  be  entitled  to  leave  the  Lord 
Ordinarjr's  Bar  on  the  ground  that  he  is  called  to  a  Proof  or  Jury  Trial,  or  to  a 
Cause  in  the  Inner  House,  unless  he  be  the  sole  Counsel  engaged  in  the  said 
Proof,  Jury  Trial,  or  Cause  in  the  Inner  House,  or  unless  the  services  of  the 
other  Counsel,  if  any,  engaged  along  with  him  cannot,  for  reasons  stated  to,  and 
held  satisfactory  by,  the  Lord  Ordinary,  be  obtained  at  the  time. 

y.  Within  four  days  from  the  date  of  the  Interlocutor  closing  the  Record, 
the  Agent  for  the  Pursuer,  or  for  the  party  appointed  to  print  the  Record,  shall 
lodge  ¥dth  the  Clerk  to  the  Process  two  printed  copies  of  the  Record  as  finally 
adjusted  and  closed,  one  of  which  shall  be  marked  oy  the  Clerk  as  the  process 
cop^,  and  the  other  shall  be  appropriated  to  the  use  of  the  Lord  Ordinary.  And 
failing  the  said  Agent  lodging  such  copies  within  the  prescribed  period,  the 
Clerk  shall  record  such  failure  by  a  note  'on  the  Interlocutor  sheet,  and  the 
said  Agent's  fee  for  trouble  connected  with  the  closing  of  the  Record,  shall  be 
disallowed  by  the  Auditor  to  the  extent  of  one-half  in  taxing  his  account  either 
between  party  and  party,  or  between  Agent  and  Client,  unless  the  Auditor  be 
satisfied  that  the  said  Agenf  s  failure  has  arisen  from  unavoidable  accident  And 
failine.  the  two  copies  of  the  printed  Record  being  lodged  as  aforesaid,  the  cause 
•ball  De  deleted  from  the  Deoate  or  Procedure  Roll,  as  the  case  may  be,  and 
shall  be  restored  to  the  Roll  onl^  on  motion  made  to  the  Lord  Ordinaxr  by  any 
party  to  the  cause  lodging  the  said  two  printed  copies  as  aforesaid.  Provided 
that,  if  none  of  the  parties  to  the  cause  move  the  Lord  Ordinary  to  restore  the 
same  to  the  Roll,  and  lodge  the  two  printed  copies  as  aforesaid  within  twenty- 
one  days  of  the  date  of  the  Interlocutor  closing  the  Record,  the  Lord  Ordinary 
shall  pronounce  an  Interlocutor  dismissing  the  action,  and  finding  neither  party 
entitled  to  expenses,  which  shall  not  be  recalled  by  the  Lord  Ordinary  or  con- 
sent, but  may  be  recalled  only  in  the  manner  and  on  the  conditions  foresaid. 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  published  in  the  usual  manner. 

JOHN  INGLIS,  LP.D. 


%ht  SjC0ttidh  $ab)  MiSiQnzint  mtb  Sheriff  Court  "jKitfoxltt. 


CIRCUIT  COURT  OF  JUSTICIARY,  ABERDEEN. 

STEUART  V.  BAIN.— 27tA  Sept,  1872. 

Debts  Recovery  Act — Expenses  of  Commission — Fees  to  Procurators  in  aOur 
places. — Appeal  against  decree  for  expenses  given  by  the  S.-S.  of  Banffshire,  in 
an  action  in  the  Debts  Recovery  Court,  at  the  instance  of  respt.,  a  boot  and  shoe 
maker  in  Elgin,  against  the  appellant,  laird  of  Auchlunkart,  near  Keith.  The 
action  was  for  £\2,  138.  6d.,  the  amount  of  an  account  for  goods  supplied  to 
Mr.  Steuart's  wife  and  daughter ;  which  defr.  denied  purchasing,  ordering,  or 
receiving.  Prior  to  the  raising  of  the  action,  defr.  and  his  wife  were  judicially 
separated.  To  establish  the  claim,  it  was  thought  necessary  to  have  Mrs. 
Steuart,  who  was  then  living  in  Stirling,  examined  as  a  witness.    A  commission 
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to  take  her  eiddence  was  accoidinsly  granted  on  parsaer's  motion,  and  duly 
executed.  At  the  tennination  of  the  case,  decree  was  given  against  appt.,  with 
expenses.  These  expenses  included,  in  addition  to  the  statutory  fee  oi  ^1,  lOs. 
to  the  procurator  conducting  the  case,  charges  for  fees  to  three  other  procurators 
in  various  parts  of  the  country,  making  in  all  ahout  ^5.  Two  of  these 
procurators'  accounts  were  for  charges  incurred  in  making  enquiries  after  the 
residence  of  a  witness ;  the  third  was  for  attending  the  commission  and  con- 
ducting pursuer's  case  there,  and  amounted  to  £^y  58.  Ail  these  chaiges  were 
allowea  oy  the  S.-S.    Defr.  appealed. 

Appt.  aigued  that  the  clear  language  of  s.  18  of  the  Act — '*  The  following 
and  no  other  or  higher  fees  shall  be  allowed'' — preceding  the  entry  of  the 
amount  of  the  procurator's  fee,  precluded  the  possibility  of  other  sums  beiug 
charged  for  the  procurator's  work  Here  four  had  been,  engaged,  one  of  them 
chai^ging  indiviaually  more  than  the  Act  authorised.  It  was  always  in  the 
option  of  the  litigant  to  bring  his  suit  under  this  Act  or  not,  as  he  chose  :  only, 
il  he  did,  he  must  abide  by  the  Act  The  decision  of  the  Sheriff  was  in  excess 
of  jurisdiction,  which  justified  an  appeal  to  the  Circuit  Court 

Respt  (pursuer)  objected  to  the  appeal,  that  it  was  totally  incompetent  Under 
8.  17  of  the  Act,  no  interlocutor,  judgment,  or  decree  was  subject  to  reduction  or 
any  form  of  review.  There  are  two  exceptions  to  this — where  appeals  were 
allowed  to  the  Sheriff,  and,  in  cases  exceeding  ;£25,  to  the  Court  of  Session. 
But  all  this  went  to  show  that  appeal  to  the  Circuit  Court  was  excluded  ;  that 
Court,  moreover,  being,  he  submitted,  unsuited  for  the  determination  of  questions 
that  arose  in  the  Debts  Recovery  Court  On  the  merits,  the  sums  to  which 
objection  was  taken  were  not  charges  or  fees,  but  outlays  ;  that  the  procurator 
conducting  the  cause  was  entitled  by  the  Act  to  his  outlays,  in  addition  to  his 
specified  fee ;  and  that,  under  a  liberal  interpretation  of  the  section,  those 
would  include  all  the  expenses  incurred  by  the  commission.  The  procurators 
to  whom  these  outlays  had  been  incurred  were  not  employed  to  conduct  the 
cause,  but  only  to  attend  to  it  in  connection  with  the  commission. 

LordNeaves. — But  the  procurator  in  the  original  Court  is  the  only  procurator 
in  the  cause.  He  was  not  obliged  to  employ  another  lawyer  in  Stirling ;  he 
could  have  appeared  before  the  commission  himself. 

And  incuned  as  much  expenses  as  in  these  accounts.  Suppose  the  Commission 
had  been  in  London. 

Lord  Neaves. — ^Well,  I  say  the  Act  is  very  ill  adapted  for  a  case  of  that 
kind.  It  mav  be  made  an  instrument  of  considerable  oppression  both  ways. 
A  man  should  consider  well  before  bringing  his  action  under  it  The  question 
here,  however,  is — ^Are  these  expenses  covered  by  the  words  of  the  Statute  ? 

Their  Lordships  made  avizandum,  and  next  day  (28th  Sept),  Lord 
Jerviswoode  announced  that  it  was  the  intention  of  their  Lordships  to  pronounce 
the  following  interlocutor : — Find  that  it  was  not  incompetent  or  ultra  vires  for 
the  Sheriff  to  decern  for  the  expenses  here  complained  of,  which  were  reasonable 
and  necessary  outlays  in  conducting  the  proceedings,  and  admissible  under  the 
statute :  Therefore  dismiss  the  appeal,  and  decern :  Find  the  respt  entitled 
to  expenses  of  the  appeal,  and  mooify  the  same  to  j£5, 5a.,  for  which  decern. 


SHERIFF  COURT  OF  MORAYSHIRE. 

Sheriffs  Smith  and  Bell. 

Commercial  Bank  of  Scotland  v.  Michie. — Oct  17, 1872. 

Sheriff-Jurisdiction — AbsoliUe  Disposition  and  Back  Bond — Competition  of 
Heritable  Rights. — The  Commercial  Bank  sued  Mr.  James  Michie,  chemist, 
Forres,  for  J17,  alleged  to  be  half-year's  rent  of  shop  and  other  premises  occu- 
pied by  him,  "  as  tenant  and  occupant  thereof,  lying  on  the  south  side  of  the 
High  Street  of  Fonei^  forming  part  of  the  subjects  bdonging  to  the  Commercial 
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Bank,  from  Whitsunday  to  Martinmas  1871."  The  defence  brought  out  the 
following  facts  : — In  1868  the  subjects,  of  which  the  shop  and  other  premiaefl  in 
question  formed  a  part,  were  acquired  by  Duncan  Cameron  and  John  Fen  wick, 
of  Inverness,  the  title  being  taken  to  them  "jointly  and  their  heirs."  Cameron 
and  Fenwick  let  the  shop  in  question  to  the  defender,  and  he  paid  the  rent 
regularly  till  Martinmas  1870.  But  in  April  1871  he  purchased  from 
Fenwick  his  just  and  equal  half  pro  indiviso  of  the  subject^  with  entry  at 
Martinmas  1870.     His  disposition  was  duly  recorded. 

Fenwick  and  Cameron  had  previously  granted  a  disposition  of  the  subjects  to 
the  Bank,  which  was  recordecL  The  disposition  was  ex  facie  absolute,  but  by 
back  letter  unrecorded,  it  was  declared  to  be  granted  in  "  security  merely  "  of  a 
cash-credit  bond.  The  defender  did  not  object  to  the  bond  being  held  as  pre- 
ferable to  his  right,  but  it  appeared  that  the  Commercial  Bank  had  advancea  to 
Cameron  a  larj^e  sum  beyond  that  for  which  they  had  originally  taken  the  pro- 
perty in  security,  and  to  secure  these  advances  he  had  conveyed  to  them  other 
property.  The  Bank  never  properly  entered  into  possession  of  the  property, 
and  never  attempted  to  uplift  the  rents  till  after  the  defender's  purchase,  and 
the  rent  sued  for  was  due.  They  then  claimed  right,  before  touching  the  other 
property  conveyed  in  security  by  Cameron,  to  uplift  the  whole  rents  of  the 
Forres  subjects,  and  to  apply  them  not  only  towards  the  sums  properly  advanced 
in  respect  of  these  subjects,  but  also  of  those  other  and  subsequent  advances  to 
Cameron.  To  this  the  defender  objected,  and  argued  that  the  pursuers  could 
make  no  claim  on  the  subjects,  except  to  the  extent  of  the  portion  of  the  cash- 
credit  which,  according  to  the  original  agreement  of  parties,  was  advanced  on  the 
security  of  said  subj  ects  alone.  The  pursuers  pleaded  that  they,  as  heritable  proprie- 
tors of  said  subjects,  and  in  right  oi  the  rents  thereof,  on  an  ex  facie  absolute  con- 
veyance proceeding  from  the  defender's  alleged  author,  were  entitled  to  payment 
from  the  defender  of  the  rent  sued  for,  ana  that  the  pretended  title  ol  the  de- 
fender having,  as  alleged  by  him,  proceeded  from  a  party  who  had  previously 
disposed  of  any  interest  he  held  in  the  property  to  the  pursuers,  in  wnich  they 
were  infeft  years  before  the  infeftment  of  the  defender,  the  pursuers  were  en- 
titled to  decreet  The  defender,  on  the  other  hand,  pleaded  that  the  question 
raised  in  the  action  being  one  involving  a  competition  of  heritable  rights,  it  was 
incompetent  to  try  it  in  the  Sheriff  Court  ;  that  the  pursuers,  not  being  truly 
proprietors  of  the  subjects,  but  merely  heritable  crciditors,  were  not  entitled  to 
sue  a  part  proprietor  for  rent,  as  if  he  were  a  tenant ;  that  Cameron  and  the 
defender  being  the  joint-proprietors  of  said  subjects,  the  rents  thereof  were  due 
to  them  and  not  to  the  pursuers ;  and  that  the  pursuers,  being  really  only 
heritable  creditors,  could  only  enter  into  possession  by  an  action  of  mailLs  and 
duties. 

The  S.-S.  pronounced  the  following  interlocuter  : — 

Elgin,  26tA  July,  1872. — The  S.-S.  having  considered  the  record,  with  the 
productions  in  process  and  whole  cause :  Repels  the  defence  :  Decerns  in  terms  of 
the  conclusions  of  the  summons ;  finds  the  pursuers  entitled  to  their  expenses  ; 
allows  an  account,  &c. 

2^ote. — The  pursuers,  the  Commercial  Bank  of  Scotland,  hold  an  absolute 
disposition,  dated  23d  Jidy  1868,  and  recorded  in  the  Particular  Register  of 
Sasines,  &c.,  for  the  -Bur^h  of  Forres  on  25th  June  1868,  granted  by  Duncan 
Cameron  and  John  Fenwick  in  their  favour,  whereby  Cameron  and  Fenwick,  as 
heritable  proprietors  pro  indiviso  of  certain  subjects  in  Forres,  conveyed  the 
same  to  the  pursuers,  with  entry  as  at  the  date  of  the  disposition.  On  the 
other  hand,  by  a  separate  deed  of  agreement,  dated  23d  and  25th  June  1867, 
but  not  registered,  entered  into,  between  the  Bank  and  the  granters  of  the  dis- 
po>ition,  it  was  declared  that  the  disposition  was  granted  merely  in  security  of 
certain  advances  to  be  made  by  the  Bank,  and  should  be  redeemable  on  repay- 
ment of  these  advances,  and  of  the  relative  costs  and  expenses.  It  was  further 
provided  in  the  deed  of  agreement  that  "  The  said  Commercial  Bank  of  Scot* 
laud  shall,  notwithstanding  what  is  before  written,  have  all  the  rights  and 
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powers  of  absolute  proprietors  in  and  over  the  subjects  conveyed  by  the  said 
aisposition,  and  shall  have  full  power  to  enter  into  possession  of  the  said  sub- 
jects, and  to  grant  tacks  and  leases  of  the  same  at  such  rents  and  for  such 
periods  of  endurance  as  they  may  think  proper,  and  the  Bank,  in  the  event  of 
their  entering  into  possession  of  said  subjects,  shall  not  be  liable  for  omissions, 
nor  be  bound  to  do  exact  diligence,  but  shall  be  liable  for  their  actual  intro- 
missions only  ;  and  farther,  the  said  Bank  shall,  without  regard  to  the  desire  of 
the  said  Duncan  Cameron  and  John  Fenwick,  or  either  of  them,  or  their  heirs 
or  successors,  have  full  power  to  sell  the  said  subjects,  and  that  either  by  public 
roup  or  private  bamin,in  such  lot  orlots,atsuch  time  or  times,  and  at  such  price  or 
prices,  as  the  said  Bank  shidl  think  proper,  and  all  deeds  or  conveyances  by  the 
^ank  alone  in  fEivour  of  a  purchaser  or  purchasers,  shall  be  good  and  sufficient  to 
the  grantee  or  grantees  wiUiout  any  consent  or  concurrence  by  the  said  Duncan 
Cameron  and  John  Fen¥dck,or  either  of  them,  or  their  foresaids,  and  shall  be  com- 
plete exonerations  to  the  purchaser  or  purchasers,  none  of  whom  shall  have  any  con- 
cern with  the  application  of  the  price  or  prices  paid  by  them  ;  but  in  case  of  a 
sale  or  sales  by  the  Bank,  the  Bank  shall  be  bound  to  hold  count  and  reckon- 
ing with  the  said  Duncan  Cameron  and  John  Fenwick,  or  their  heirs,  executors, 
or  assignees,  for  the  price  or  prices  that  may  be  received  by  the  Bank,  after  pay- 
ment, and  satisfaction  of  the  whole  sums  of  money  due  to  the  Bank,  according 
to  the  true  intent  and  meaning  of  this  present  agreement,  including  the  whole 
expenses  of  such  sale  or  sales." 

The  defender,  Mr.  Michie,  states  that  at  Martinmas  1868  Cameron  and 
Fenwick  let  to  him  a  part  of  the  subjects  in  question  at  a  rent  of  £34,  payable 
lialf-yearly  at  Martinmas  and  Whitsunday,  that  he  entered  into  possession  at 
that  term,  and  that  he  paid  to  Cameron  and  Fenwick  the  rents  up  to  and  in- 
clusive of  the  half-vear^  rent  payable  at  Whitsunday  1871.  He  still  continues 
in  the  occupancy  of  the  premises,  but  he  now  produces  a  disposition,  dated  1st 
April  1871,  executed  by  Fenwick  in  his  favour,  in  which  Fenwick  describes 
himself  as  heritable  proprietor,  along  with  Cameron,  of  the  same  subjects  as  are 
contained  in  the  previous  disposition  to  the  Bank,  and  conveys  the  pro  indiviso 
half  of  them  to  the  defender  with  entry  at  Martinmas  1 870.  This  disposition 
bears  to  be  recorded  in  the  Particular  Sasines,  &c.  for  the  burgh  of  Forres  on 
4th  April  1871. 

The  Bank  do  not  appear  to  have  interfered  with  the  rents  previous  to  Whit- 
sunday 1871,  but  they  demanded  payment  from  the  defender  of  the  half-year's 
rent,  which  they  allege  to  have  been  payable  by  him  at  Martinmas  1871.  The 
defender  refused  payment,  on  the  ground  that  in  so  far  as  regards  Fenwick's 
vro  indiviso  share  of  the  subjects,  he  (the  defender)  has  ceased  to  be'tenant,  and 
has  himself  become  proprietor. 

The  Bank  thereupon  Drought  the  present  action,  and  the  defender  maintains, 
in  the  first  place,  as  a  preliminary  plea,  that  the  action  involves  a  competition 
of  heritable  rights,  and  cannot  competently  be  disposed  of  in  the  Sheriff  Court. 

In  reality  there  is  no  proper  competition  of  heritable  rights.  The  defender 
does  not  challenge  the  disposition  held  by  the  pursuers  as  being  in  itself  in- 
complete or  ineffective  in  any  way.  It  is  not  contended  that  by  its  execution 
and  registration  it  is  not  adequate  and  sufficient  in  its  own  terms  entirelv  to 
divest  Cameron  and  Fenwick  of  all  heritable  right  in  the  subjects  to  whicli  it 
relates.  If  so,  no  heritable  right  remains  in  them  to  be  the  subject  of  a  future 
conveyance  by  either  of  them.  The  separate  deed  of  agreement  does  not  in  any 
way  affect  the  efficacy  of  the  disposition  to  the  pursuers  as  an  absolute  convey- 
ance, in  the  first  instance,  of  all  the  heritable  rights  of  the  granters,  or  as  re- 
gards third  parties.  It  gives  right  to  Cameron  and  Fenwick  to  redeem  the 
subjects,  and  to  require  the  Bank  to  count  and  reckon  with  them  and  the  like  ; 
but  these  are  merely  personal  rights  as  between  them  and  the  Bank.  There  are 
appropriate  modes  of  enforcing  these  rights,  but  they  do  not  in  any  way  impair 
the  completeness  and  efficiency,  as  a  matter  of  heritable  right,  of  the  disposition 
to  the  pursuers.  Indeed,  the  fundamental  condition  of  the  whole  arrangement 
was  that  Cameron  and  Fenwick,  as  granters  of  that  disposition,  should  convey 
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and  place  and  entrust  their  whole  heritable  rights,  out  and  out,  into  the  hands  ' 
of  the  pursuers,  reserving  to  themselves  only  the  personal  rights  provided  for 
by  the  separate  deed  of  agreement    This  has  been  so  completely  done,  that 
Cameron  and  Fenwick  would  have  no  claim  whatever  against  aoona  jk2e  disponee 
accepting  a  conveyance  to  those  subjects  from  the  pursuers. 

In  this  state  of  matters,  as  regards  the  exercise  by  the  pursuers  of  their  herit- 
able rights,  under  the  disposition  which  they  hold,  Cameron  and  Fenwick 
ceased  to  be  in  any  respect  heritable  proprietors  of  the  subjects  contained  in  the 
disposition.  They  were  as  entirelv  divested  of  that  character  in  an  heritable 
point  of  view  as  if  they  never  haa  anything  to  do  with  them,  and  neither  of 
them,  unless  they  were  heritably  re-invested  by  heritable  re-conveyance,  had 
any  more  ri^ht  to  claim  or  assume  that  character  than  any  stranger  off  the 
street  It  is  therefore  entirely  unwarrantable  on  the  part  of  Fenwick  to 
attempt,  as  long  as  he  has  not  been  re-invested,  to  allece  himself  to  be  heritable 
proprietor  of  any  part  or  portion  of  the  subjects,  and  tne  disposition,  which,  on 
that  pretext,  he  has  granted  to  the  defender,  is  wholly  illusory,  fictitious,  and 
void.  He  might,  if  he  pleased,  have  assigned  his  personal  reversionary  rights, 
under  the  deed  of  agreement,  but  he  has  not,  and  has  not  had,  since  the  execu- 
tion and  registration  of  the  conveyance  to  the  pursuers,  a  particle  of  heritable 
right  of  any  kind  whatever  to  be  the  subject  of  a  disposition  or  conveyance  to 
any  person. 

There  must  be  at  least  two  elements  in  any  proper  competition  of  heritable 
rights  to  heritable  subjects.  In  the  first  place,  i)otn  of  the  so-called  competing 
titles  must  be  mutually  challenged,  otherwise  there  is  no  opening  for  any  ques- 
tion of  competition  between  them.  In  the  second  place,  eadi  partv  must 
maintain  his  own  title,  on  colourable  grounds,  to  be  superior  to  the  challenged 
title  of  the  other  party.  In  the  present  case,  neither  of  these  elements  exists. 
The  title  of  the  pursuers,  as  the  heritable  title  first  in  date  of  execution  and 
registration,  is  not  challenged  on  any  ground  affecting  it  as  a  competent  and 
complete  heritable  title.  On  the  other  hand,  the  title  of  the  defender  has  not 
only  no  colourable  groimd,  but,  as  an  heritable  title,  has  no  ground  of  any  kind 
to  rest  upon. 

It  cannot  be  held  to  be  sufficient  in  law  to  nroduce  any  document  whatever 
in  the  shape  of  an  heritable  conveyance  grantea  by  any  person,  and  to  maintain 
that  such  document  raises  such  a  competition  of  neritable  rights  as  to  oust  the 
jurisdiction  uf  an  inferior  court,  unless  it  be  shown  that  there  are  at  least  some 
prima  fade  or  colourable  grounds  for  the  contention.  Every  inferior  court 
must  make  primary  inquiry,  and  be  entitled  to  entertain  the  question  to  this 
extent  at  the  very  least,  otherwise  its  procedure  might  be  stopped  at  any  time. 

In  the  case  of  Nisbet  v.  Aikman,  12th  Januarv  1866  (4  Macph.  p.  284),  which 
raised  some  points  very  similar  to  those  raised  m  the  present  case,  it  would  not 
have  made  any  difference  in  the  result  if  Nisbet,  the  former  proprietor,  who  was 
sought  to  be  dispossessed,  had  granted  a  new  disposition  in  favour  of  himself  or 
a  third  party.  He  could  not  have  bettered  himself  in  the  matter  by  doing 
what  he  nad  no  right  to  do,  and  what  would  not  have  been  consistent  either 
with  his  position  or  with  the  actual  facts.  The  recent  case  of  White  v.  The 
Heritable  Securities  Association,  22d  December  1871,  which  was  founded  on 
very  strongly  by  the  defender,  does  not  appear  to  apply  to  the  questions  raised 
in  the  present  action.  In  that  case  the  action  was  under  a  bond  and  disposition 
in  security,  in  which  the  heritable  conveyance  was  qualified  on  the  face  of  it, 
and  the  (question  at  issue  was  as  to  the  construction  of  certain  clauses  of  irritancy 
and  forfeiture  contained  in  the  conveyance  so  qualified  ;  whereas  in  the  present 
case  the  conveyance  is  ex  fade  absolute  and  uncontrolled,  although  by  a  sepa- 
rate persona]  deed  the  pursuers  are  made  accountable  for  the  exercise  of  their 
rights  under  it. 

The  disposition  b^  Fenwick  to  the  defender  does  not  make  any  special 
assignation  of  Fenwick's  reversionary  rights  under  the  deed  of  agreement 
These  rights  do  not  appear  to  fall  under  the  general  assignation  of  wnts,  which 
probably  can  only  be  held  to  include  primary,  and  not  reversionary  rights.    It 
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is,  'besides,  doubtful  how  far  a  general  assignation  as  an  accessory  of  clauses  of 
conveyance  wholly  fictitious  and  void  would  not  follow  the  condition  of  the 
principal  subject  of  the  deed. 

The  other  pleas  of  the  defender  are  founded  substantially  on  the  same  ground 
as  those  which  have  been  considered  and  held  to  be  untenable  in  regard  to  his 
preliminary  plea.  (Intd.)        jD.  M.  S. 

The  case  being  [appealed,  the  Sheriff  pronounced  the  following  inter- 
locutor : — 

Edivbarg\  \lth  Oct.  1872. — The  Sheriff  recalls  the  interlocutor  appealed 
against :  Finds  that  the  pursuers  do  not  possess  the  only  title  to  sue  which  is  set 
forth  in  the  summons  :  Dismisses  the  process :  Finds  the  pursuers  liable  in 
expenses ;  allows,  &c. 

Note. — The  summons  bears  to  proceed  at  the  instance  of  the  heritable  pro- 
prietors of  certain  heritable  subjects.  The  sole  and  exclusive  ground  of  action 
8e(-4'orth  in  the  summons  is,  that  the  defender  is  tenant  "  of  the  said  subjects 
belonging  to  the  said  pursuers  ;  and  the  only  ground  of  action  set  forth  in  the 
pursuers'  statement  of  facts  in  the  condescendence  is,  that  the  subjects  aro 
subjects  belongpg  to  the  pursuers,  and  that  the  rent  is  "  due  to  the  pursuers  as 
hentable  proprietors,"  ana  that  they  have  "  all  right,  title,  and  interest,  claim  of 
right,  property,  &c" 

But  in  Art  6  of  the  Defender's  Statement  of  Facts  it  is  set  forth  that  the 
disposition  to  the  pursuers  '*  was  onl^  granted  in  security."  And  the  pursuers' 
answer,  however  disingenuous,  is,  m  law  and  common  sense,  an  admission. 
The  matter  is  clearly  one  within  the  pursuers'  full  and  absolute  knowledge,  and 
although  they  evade  giving  an  honest  answer,  they  do  not  attempt  to  deny  that 
the  defender's  averment  is  true. 

It  is  plain  that  they  could  make  no  such  attempt,  whilst  there  is  in  process 
the  agreement  No.  8-9,  declaring  that  "  the  said  disposition  is  truly  granted  to, 
and  the  subjects  thereby  conveyed  shall  be  held  by,  the  said  Commercial  Bank 
of  Scotland  in  security  merely."  But  to  avoid  all  appearance  of  judging  in  a 
question  of  heiitable  title,  the  Sheriff  confines  himself  to  the  pursuers'  admission. 
That,  however,  taken  alone,  conclusively  shows  that  the  pursuers  have  a  mere 
security  title,  and  no  absolute  property.  And  since  absolute  property  is  the 
only  title  upon  which  they  proceed,  it  is  quite  clear  that  they  have  not  the 
only  title  upon  which  they  nretend  to  sue. 

It  is  contended  by  the  aefender  that  the  defence  wliich  he  pleads  on  the 
merits  introduces  a  competition  of  heritable  rights.  His  contention  seems  to  be 
somewhat  of  this  nature,  that  the  pursuer's  disposition,  bein^  only  for  security, 
does  not  import  any  title  to  enter  into  immediate  possession,  nor  to  proceed 
instantly  to  levy  the  rents  ;  that  such  a  title  is  further  barred  by  the  express 
words  in  the  agreement  No.  8-9 — ^^  The  Bankf  in  the  event  of  their  entering  into 
possession ; "  that  the  bank  has  never  entered  into  possession  by  action  of  maills 
and  duties,  or  any  com]3etent  proceedings  ;  that  they  have  never  been  vested 
in  the  full  and  present  title  to  exercise  the  heritable  right  of  uplifting  the  rents  ; 
that  this,  on  the  contrary,  remained  in  Fen  wick,  the  defender's  author  ;  that  the 
disposition  by  him  to  the  defender,  although  it  could  not  effect  the  pursuer's 
security  title,  might  yet  be  effectuid  to  convey  to  the  defender  so  much  as  re- 
mained in  Fenwick,  including  the  heritable  nght  of  levying  the  rents,  which  are 
besides  specially  assigned  ;  tnat,  consequently,  this  heritable  title  remains  in  the 
defender,  until  it  be  taken  out  of  him  by  action  of  maills  and  duties,  or  some 
competent  process  ;  and  that  this  is  all  the  more  important  that  the  agreement 
gives  no  explanation  in  what  event  the  pursuers  shall  be  entitled  to  take 
possession. 

On  this  the  question  arises  whether  it  is  competent  for  the  Sheriff  to  decide 
on  the  merits  of  such  a  contention.  He  could  not  sustain  his  jurisdiction 
without  deciding  that  the  defender's  assertion  of  heritable  title  in  himself  and 
his  denial  of  it  in  the  pursuers,  is  so  glaringly  absurd  as  to  show  that  these  are 
mere  pretences  resortea  to  for  an  unmr  purpose.    And  this  is  a  very  delicate 
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matter,  as  it  must  involFe  the  necessity  of  forming  some  sort  of  o|nnioii  on  the 
very  class  of  subjects  to  which  the  Sheriff-Court  is  not  competent^ 

But  whether  there  is  a  competition  of  heritable  title  or  not,  assume  that  there 
is,  still  that  need  not,  in  the  circumstances  of  the  present  case,  prevent  the 
Sheriff  from  deciding  whether  the  pursuers  have  the  only  title  to  sue  on  which 
they  found.  Ic  is  now  admitted  that  they  have  not,  so  the  Sheriff  can  decide 
this  preliminary  matter  without  any  reference  to  the  defence  raised  in  the 
defender's  separate  statement  of  facts  on  the  merits.  B.  R.  R 

Act — Bobert  Peat,  Forres, Alt. — Alex,  MacktnssUy  Forres, 


SHERIFF  SMALL  DEBT  COURT,  ABERDEEN. 

Sheriff  CoMRiE  Thomson. 

Glendronach  Distillery  Co.  v.  G.  N.  op  Scotland  Rail.  Co. — Oct  24, 1872. 

Carrier — Address  of  Consignee — Reparation, — The  pursuers  sued  the  defenders 
for  **  j£16,  4s.,  being  loss  and  damage  sustained  bv  tnem  in  consequence  of  the 
defenders  having  received  from  them,  on  3rd  July  last,  a  cask  containing  20^ 
galls,  of  whisky,  which  they  undertook  to  deliver  to  the  address,  *  Mr.  William 
Kennedy,  Gallowgate,  care  of  Alexander  Cook,  jun.,  Esq.,  Guild  Street,  Aberdeen,' 
as  affixed  to  said  cask,  but  which  the  defrs.  failed  to  do :  But  under 
deduction  of  j£4,  4s.,  being  dividend  receivable  from  the  bankrupt  estate  of  the 
said  William  Kennedy,  leaving  due  a  balance  of  £12.'' 

Defrs.  contended  that  their  obligation  was  to  deliver  the  cask  to  Kennedy, 
who  was  plainly  the  consignee.  They  had  done  so,  and  duly  obtained  a 
receipt 

Pursuers  contended  that  the  contract  was  made  with  them.  Defrs.  had 
no  contract  with  Kennedy.  The  goods  were  addressed  to  Kennedy,  care  of 
Cook,  who  was  pursuers'  agent.  The  obligation  upon  the  Railway  Company 
was  to  deliver  the  goods  to  Cook,  and  it  was  Cook's  business  to  hand  them  to 
Kennedy,  he  first  receiving  their  price  from  Kennedy.  The  company,  however, 
assumed  that  Kennedy  was  a  merchant  in  Gallowgate,  Aberdeen,  and  delivered 
the  goods  to  him.  They  had  not  delivei'ed  them  at  the  proper  address — Cook's 
— and  pursuers  were  now  minus  their  price,  Kennedy  having  since  become 
bankrupt 

The  S.-S.  in  giving  judgment,  said — The  pursuers  handed  a  cask  of  whisky  to 
the  defrs,  to  be  conveyed  by  them  to  Aberdeen.  The  cask  had  attached  to  it  an 
address  in  these  terms  : — '*  To  Mr.  William  Kennedy,  merchant,  Gallowgate, 
care  of  Alex.  Cook,  jun.,  Esq.,  Guild  Street,  Aberdeen."  The  consignment  note, 
which  requests  the  defrs.  "  to  receive  and  forward  as  per  address  on  this  note," 
contained  the  address,  **  William  Kennedy,  Aberdeen."  The  defrs.  delivered 
the  cask  to  William  Kennedy,  merchant,  Gallowgate,  Aberdeen,  who  took  it, 
but  did  not  pay  for  it,  and  became  insolvent  The  pursuers  now  plead  that  the 
defrs.  are  responsible  to  them  for  the  price  of  the  cask,  because  the  latter  did 
not  deliver  it  to  the  address  attached  to  it,  viz.,  ''Alex.  Cook,  jun..  Guild 
Street"  They  further  plead,  by  wav  of  suggestion,  that  had  the  cask  been 
given  to  Mr.  Cook,  he  would  not  have  allowed  it  to  get  into  Kennedy's 
possession,  without  either  receiving  the  price  of  it,  or  being  satisfied  of  his 
solvency.  There  is  no  doubt  about  the  law  that  a  Railway  CS>mpany  is  bound 
to  deliver  at  the  address  with  which  it  is  furnished  by  the  consigner ;  but  there 
are  rules  of  equity  which  seem  to  me  to  restrain  and  modify  the  hard  and  fast 
application  of  that  law,  and  these  I  am  bound  to  apply.  Had  this  cask  been 
delivered  to  a  different  Wm.  Kennedy  from  him  to  whom  it  was  intended  by 
the  pursuers  that  it  should  be  delivered,  and  he  had  failed  to  pay  for  it,  I  think 
the  defrs.  would  have  been  liable ;  or,  had  the  cask  been  laid  down  at  the  door 
of  the  true  Wul  Kennedy,  and  stolen  because  he  took  no  care  of  it,  or  refused 
to  accept  it,  pursuers  would  have  had  at  least  a  very  strong  case ;  but  to  make 
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defrs.  liable,  although  they  delivered  the  cask  to  the  man  for  whom  it  was 
intended,  and  to  whom  primarily  it  was  addressed,  and  who  took  it  in  and  used 
it,  merely  because  he  became  insolvent,  would,  I  think,  be  stretching  the  law  to 
an  inequitable  extent  If  the  pursuers  wished  to  interpose  Mr.  Cook  between 
themselves  and  the  risk  of  Kennedy's  insolvency,  they  should  have  given  the 
Hailway  Companv  more  distinct  warning,  and  addressed  the  cask  directlv  to 
Mr.  Cook  himself,  intimating  to  him  through  the  post  for  which  of  their 
customers  it  was  meant.  I  do  not  found  my  decision  entirely  upon  the  fact 
that  the  consignment  note  might  fairly  be  considered  as  containing  the  whole 
contract  between  the  parties,  and  that  it  contains  Kennedy's  name  alone,  and 
not  Cook*s  ;  but  that  is  an  important  circumstance,  and  seems  to  support  my 
Tiew,  that  absolvitor  ought  to  be  pronounced. 
Act, — Proaser. Alt. — J,  ITiomson^ 

Sheriff  Comrie  Thomson. 

HUTCH  V»  SMITH  AND  MOIR. — Oct.  24. 

Master  and  Servant — Wages — Poinding  of  the  Ground — Prtferente. — In  this 
case,  the  pursuer,  a  servant  at  Qordonstown,  Auchterless,  sued  Leslie  Smith, 
mason,  Jasmine  Terrace,  Aberdeen,  and  William  Moir,  advocate,  Aberdeen,  as 
trustee  for  his  infant  children,  John  and  Elspet  Moir,  and  also,  as  such  trustee, 
assignee  of  William  Milne,  house  carpenter,  Inverurie,  for  ^5,  wages  as 
domestic  servant  to  Smith  in  a  cottage  in  Inverurie  then  occupied  by  him, 
from  Martinmas  1871  to  Whitsunday  1872,  and  ^1,  2s.  6d.,  being  board  wages 
from  24th  April  to  Whitsunday  1872,  for  which  wages  and  boara  wages  defr. 
Moir  was  responsible,  in  respect  of  his  having  poinded  and  intromitted  with 
the  furniture  in  said  cottage  belonging  to  Smith,  and  retained  the  proceeds, 
without  having  accounted  to  pursuer  for  said  wages.  Mr.  Moir  stated  that  in 
the  capacity  sued  he  held  a  decree  of  maills  and  duties  and  poinding  of  the 
ground,  on  which  decree  he  had  executed  a  poinding,  and  earned  out  the  sale. 
The  proceeds  had  not  been  sufficient  to  discharge  his  debt  and  the  expenses  he 
had  mcurred.  He  had  to  submit  in  this  ciise  that  pursuer's  claim  of  wages  was 
not  preferable  to  his  own  claim,  founded  on  the  decree  of  poinding  of  the 
ground  and  subsequent  diligence.    The  S.-S.  pronounced  judgment  as  follows : — 

The  pursuer  was,  for  the  half-year  preceding  last  Whitsunday,  domestic 
servant  to  the  defr.  Smith.  The  defr.  Moir  is  the  holder  of  a  decree  of  maills 
and  duties  and  of  poinding  of  the  ground  against  Smith,  and  he  ha^  carried  out 
his  diligence  to  the  extent  of  selling  Smith's  effects,  and  reporting  his  proceed- 
ings to  the  Court  in  the  usual  way.  The  proceeds  of  the  sale  were  not  sufficient 
to  satisfy  the  debt  due  to  the  poinder,  and  this  pursuer  claims  deduction  from 
the  sum  realised  by  him  of  her  wages,  on  the  ground  that  they  constitute  a  pre- 
ferable or  privileged  debt.  I  am  of  opinion  that  the  pursuer's  claim  is  not  well 
founded,  and  that  the  privilege  which  is  undoubtedly  attached  to  servants' 
wages  does  not  prevail  over  the  completed  diligence  of  real  poinding,  which  can 
only  proceed  for  debts  constituting  real  burdens  or  debita  fundi.  In  a  case 
which  was  decided  in  this  (>ourt  two  and  a  half  years  a<i^o,  I  had  occasion  to  go 
fully  into  the  question  whether  the  wages  of  a  domestic  servant  are  preferable 
to  the  landlorcrs  hypothec  in  an  urban  subject.  I  then  pointed  out  that  the 
decisions  on  the  pomt  appeared  to  be  conflicting,  as  in  one  case,  decided  in 
1792,  the  Court  preferred  the  claim  of  a  landlord  to  that  of  a  servant,  while  in 
the  latter  case,  decided  in  1816,  a  decision  apparently  contrary  was  arrived  at, 
as  there  the  wages  of  farm  servants  were  found  to  be  payable  prior  to  the 
satisfying  of  the  landlord's  claim  for  rent  under  his  hypothec.  But  in  the  latter 
case,  the  Court  was  careful  to  explain  that  the  principal  ground  of  its  judgment 
was  that  the  servants  had,  by  their  labour,  contributed  to  the  production  of  the 
subjects  of  hypothec,  that  they  had  therefore  a  species  of  right  in  the  ipsa 
corporaf  und  that,  for  reasons  of  humanity  and  expediency,  the  landlord  ought 
not  to  get  the  benefit  of  their  services.    I  adopted  the  view  in  the  case  to  which 
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I  have  referred  that  as  a  domestic  servant  could  not  be  said  to  produce  the 
subjects  of  a  landlord's  h3rpothec  in  an  urban  tenement,  the  rule  laid  down  in. 
regard  to  farm  servants  did  not  apply;  and,  accordingly,  I  decided  that  the 
wages  were  not  preferable  to  the  hypothec.  1  have  come  to  the  conclusion 
that  principles  similar  to  those  on  wnich  my  former  decision  was  based  must 
regulate  the  present  case.  The  diligence  of  poinding  of  the  ground  is  one  of 
the  most  distinctive  relics  of  feudal  tenure.  Few  people  will  doubt  that  it  is, 
in  many  respects,  unsuited  to  modem  ideas  of  land,  viewed  as  an  article  of 
commerce.  Accordingly,  it  is  not  astonishing  to  find  Uiat  the  application  of  the 
law  regarding  it  sometimes  involves  hardship.  But  it  is  not  for  me  to  decide 
with  reference  to  such  considerations.  A  case  of  Tullis  v,  Whyte,  reported  in 
the  Faculty  Collection,  under  date  18th  June  1817,  appears  to  support  the 
view  that  poinding  of  the  ground  bv  a  heritable  creditor  is  preferable  to  the 
poinding  by  any  personal  creditor,  till  the  latter  diligence  is  completed  by  sale, 
and  a  report  to  the  Court  Applying  that  rule  of  law  to  the  present 
question,  it  would  appear  that,  it  the  pursuer  had  sued  her  master  for  wages, 
and  got  decree  against  him,  and  proceeaed  to  use  diligence  upon  it,  she  would 
not  have  raxiked  pari  passu  with  the  heritable  creditor,  who  would  have  been 
preferred  before  her.  It  seems  to  me  that  the  law  which  gives  a  preference  to 
the  just  claims  of  servants,  who  give  their  labour  without  any  other  security 
for  its  being  remunerated  in  the  end,  is  founded  upon  a  much  nigher  principle 
than  the  law  which  attaches  peculiar  privileges  and  sanctities  to  the  possession 
of  land.  But  as  I  find  the  law,  so  I  must  administer  it ;  and  therefore  there 
will  be  decree  of  absolvitor  in  favour  of  the  defr.  Moir. 
Act, — D,  Duncan, Alt,  Party, 
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Debts  Recovery  Act,  666 

Deposit  Receipt,  51 
Deposition,  Dying,  41 
Desertion,  315 

Disposition  and  Back  Bond,  667 

Disposition,  General,  278 


Divorce,  277 

Dog,  496 

Donation  Mortia  Causa,  51 

Demurrage,  555 

Ejection,  109,  833 

Election,  312 

Error,  333,  445 

Evacuation,  48 

Executor,  267,  827 

Expenses,  271,  827 

Fellow-servants,  438 

Feu,  39 

Fixtures,  162 

Foreign,  392 

Foreign  Executor,  42 

Forwarding  Agents,  99 

Freight,  48,  380 

General  Turnpike  Act,  500 

Glebe  Assessment,  446 

Ground  Annual,  224 

Guarantee,  Verbal,  162 

Heir  Apparent,  107 

Heir  and  Executor,  830 

Harbour,  99 

Heritable,  100 

Homologation,  390 

Husband  and  Wife,  53,  100,  221,  277, 

315 
Income  Tax,  380 
Insanity,  439 

Insurance,  98,  39,  48,  50,  215,  216 
Insurance,  439,  446,  554 
Insurance,  Fire,  444,  446,  554 
Insurance,  Maritime,  444 
Intimidation,  269,  388 
Inventory  Duty,  835 
Irritancy,  Conventional,  323 
Joint  Stock  Companies  Acts,  440 
Judgment,  443, 
Jurudiction,  42 
Justice  of  Peace,  391 
Landlord  and  Tenant,  109,  823,  326,  830, 

390,  392,  446; 
Lease,  271,  390 
Legacy,  54 
Lex  loci  actus,  392 
Liability,  498 
Lien,  555 

Lien,  Maritime,  443 
Liquidation,  379 
Loan,  223 
Loss,  Partial,  446 
Lunatic,  50 
Mandate,  560      ^ 
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Mandatory,  47 

Marriage  Articles,  312 

Marriage  Certificate,  667 

Marriage  Contract,  382,  335 

Master  and  Servant,  488 

Mercantile  Law  Amendment  Act,  280 

Misrepresentation,  441 

Moveables,  Hiring  of,  271 

Necessaries  443 

Negligence,'  40,  439,  440,  446,  667,  610 

Notice  of  Action,  443 

Parochial  Board,  66,  383 

Partners,  664 

Partnership,  276,  880 

Payment,  400 

Payment,  440 

Personal,  616 

Petroleum  Act,  380,  381 

Pirate  Ship,  444 

Poinding  the  OroTind,  678 

Police  Act,  General,  329 

Police  and  Improvement  Act,  1862,  44 

Poor,  60,  66,  315,  446 

Possessory  Judgment,  62 

Postnuptial,  63 

Precatory  Trust,  216 

Preference,  Illegal,  62,  224 

Prescription,  Triennial,  448 

Previous  Conviction,  41 

Principal  and  Agent,  216,  879 

Process,  47,  222,  611 

Promissory  Note,  493,  494, 

PromissoiT  Note,  Director's,  217, 

Proof,  223,  606 

Public  Health  (Scotland)  Act,  1867,  613 

PubUc  Officer,  6Jl  ' 

Railway,  ^jir'-^t,  438,  494,  667,  609, 

610,  611 
Railways  Clauses  Act,  216 
Railway  Company,  Arrestment  of  Luggage 

in  the  hands  of,  386 
Railway  and  Canal  Traffic,  496 
Railway  and  CanaLTraffic  Act,  881 


Real  Burden,  224 

Registrar,  Election  of,  383 

Registration  of  Births,  557 

ReUef,  448 

Religious  Education  of  Infanta,  312 

Reparivtion,  109,  271,  317,  388,  439,  557, 

610' 
Restraint  of  Trade,  557,  610 
Riparian  Rights,  438,  439 
River,  438,  439 
Road,  391,  600,  559 
Sale,  65,  101,  162,  316,  439,  444,  615 
SalvsKe,  443 
Sample,  315 
Schoolmaster,  219 
Settlement,  315 
Sequestration,  560 
Street,  Private,  329 
Sheriff,  56,  108,  323,  392,  667 
Sheriff  Clerk,  611 
Shipping,  48,  60,  438,  440,  446 
Stamp,  41,  560 
Stock  Exchange,  Rules  of,  98 
Stranding  of  Ship,  Voluntary,  438 
Succession,  55,  222,  278 
Telegram,  610 

Title-Deeds,  Right  of  Delivery,  107 
Toll,  659 
Trade  Mark,  441 
Trade  Union,  388 
Trust,  48,  54,  107,  222,  223 
Trustee,  408 

Turnpike  Act,  General,  391 
Ultima  heres,  65 
Vendor  and  purchaser,  431 
Violent  profits,  219 
"Wages,  Preference  for  Servants',  673 
Ward  of  Court,  312 
Warranty,  439,  615 
WiU,  215,  392 
Winding-up,  440,  657. 
Workman,  269 
Workshop  Regulation  Act,  1867,  442 
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